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of Louisiana. 


WILLIAM CRESSEY = 
v8. 
. THE CONSOLIDATED ASSOCIATION OF THE PLANTERS No. 10432. 
" OF LOUISIANA. 


To the honorable the judges of thecircuit court of the United States 
for the fifth circuit and eastern district of Louisiana: 


: William Cressey, an alien and a subject of the Queen of Great 
é Britain and Ireland and Empress of India, brings this his bill, on 
| his own behalf and in behalf of all other holders of bonds simi- 
lar to those held by him and hereinafter particularly described, © 
against the Consolidated Association of the Planters of Louisiana 
if and against Robert W. Adams; John Calhoun, John Calder, John 
» Borland, William H. Byrnes, and John O. Scannell, constituting ' 
: the board of managers and directors of said Consolidated Associa- 
tion last elected and appointed and in office. 
| And thereupon your orator complains and says— 

wee 1st. That under and by virtue of an act of the General 
{| 2 Assembly of the State of Louisiana, approved on the 16th of 
ae March, 1827, the Consolidated Association of Planters of Lou- 
isiana was duly incorporated, with all the rights and franchises of 
a corporation, in addition to such other rights as are therein spec- 


, lally set forth and delegated to said association ; that, by virtue of 

} said act of incorporation, the Consolidated Association of Planters = 

7 was authorized to contract a loan for two millions of dollars a 
i ($2,000,000.00) on the faith of ¢értificates of indebtedness to be issued : 

ff by the president and countersigned by the secretary under the su- 

eee \ pervision of the board of direetors of said association ; that the sum 

of so loaned was to constitute the money sinking capital of said associ- 
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ation ; that said act authorized the corporation to raise a subscrip- 
tion to capital stock for the sum of two millions five hundred thou- 
sand dollars ($2,500,000.00), divided into shares of five hundred 
dollars each, intended to secure the loan of two millions of dollars ; 


that, in payment of the aforesaid subscription to the capital stock of 


said association, the subscribers were to furnish their bonds or obli- 
gations, secured by mortgage on property within the State of Lou- 
isiana ; that the subscriptions to said stock were confined by the 
provisions of said act to the planters of the State of Louisiana. 
2d. That on the 19th February, 1828, the aforesaid act of incor- 
poration was amended by an act of the General Assembly, and the 
said association was therein authorized to increase their loan from 
two millions of dollars to two millions five hundred thousand dol- 
lars, and the amount of ‘subscriptions to secure said loan in- 
3 creased from two millions five hundred thousand dollars to 
three millions of dollars; that, in order to facilitate the ne- 
gotiation of the loan of two millions five hundred thousand dollars 
authorized by the act aforesaid, the faith of the State of Louisiana 
was thereby pledged for the reimbursement of the capital of the said 
sum. 3 
3d. That by the aforesaid acts the profits and earnings resulting 
from the sinkings of the bank, as well as the stock subscriptions and 
mortgages furnished to secure said subscriptions as aforesaid, were 
constituted a trust fund for the security and payment of the loan of 
two million five hundred thousand dollars, which, as heretofore set 
forth, constituted the capital of said association ; that under the 
aforesaid acts the State of Louisiana issued her bonds, signed by the 
Governor and countersigned by the treasurer, under the seal of the 
State of Louisiana, payable to the order of the Consolidated Associa- 
tion of the Planters of Louisiana in five, ten, and fifteen years, with 
interest thereon, payable semi-annually ; that, by virtue of the act 
of incorporation and acts amendatory thereof, the charter of said 


. Consolidated Association of the;Planters of Louisiana was to expire 


M’ch 16, 1843; that the bonds issued under the acts aforesaid to 
secure the loan of two millions five hundred thousand dollars were 
payable, as your orator is informed, one-third on June 30th, 1838, 
one-third on June 30th, 1838, and one-third on June 30th, 1843; 
that the bonds which were payable on the 30th June, 1833, were, to 
the best of your orator’s information and belief, discharged 
4.- and extinguished. 
4th. That by an act of the General Assembly approved March 
21st, 1835, the board of directors of said association was authorized, 
if in their judgmeut it was advisable, to postpone to the 30th June, 
1848, or to any nearer period the payment, in whole or in part, of 
the bonds secured by the State which would mature and become due 
and payable on 30 June, 1838,.and on 30 June, 1843; that by said 
act it was provided that after the payment of the aforesaid bonds on 
30 June, 1848, a delay of two years was to be granted: to said bank 
inorder to liquidate and close its affairs. . . 


. «6th. That under the.act. of 1835 aforesaid the original bends were 
_  retarned to:the State in order to enable the association to have the. 
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benefit of the act aforesaid in obtaining the extension of time, and 


other bonds in their place and stead were issued to the holders 


thereof and payable, in accordance with the provisions of: the act of 
1835, on the 30th June, 1848. : 
6th. That prior to the maturity of the bonds so extended to 30th 
June, 1848, and anticipating the inability of the bank to meet its 
obligations, and in order to protect the State of Louisiana against 


loss by their failure to pay said bonds, the General Assembly passed 


an act on 6 April, 1847, by which the managers and directors of the 
association were authorized to extend, by endorsement or otherwise, 


the bonds of the State in favor of the bank for a period of six, nine, 
twelve, fifteen, and eighteen years, reserving the right to the stock-- 


holders to discharge them sooner if in their judgment they 
5 saw fit, and extending the liquidation of the association until 
the maturity and payment of the bonds thus extended; that 
in accordance with the provisions of the above-recited act the bonds 
aforesaid were extended by endorsement and were payable in instal- 


.ments of fifths in the years 1854, 1857, 1863, and 1866, all of which 


will more fully appear by reference to said bonds, hereto annexed 
and for greater certainty made purt hereof as Exhibit A. 


7th. That in 1866, at which time the aforesaid bonds were to be — 


discharged and extinguished in full under and by virtue of the act 
of 6 April, 1847, the General Assembly of Louisiana passed an act, 


approved February 26, 1866, authofizing the managers and directors . 


of the said association to negotiate to the postponement of the pay- 
ment of the State bonds and coupons in favor of the bank for a 
period of ten years from June 30, 1866, reserving to the stockholders 
the right to extinguish them at an earlier period and continuing the 
liquidation until the maturity and-pay ment of said bonds. : 
8th. That your orator is the holder and owner of three (3) certain 
bonds issued by the State of Louisiana under the acts heretofore re- 
cited and set forth, payable to the order of the said Consolidated As- 
sociation and by them endorsed, each for the sum of one thousand 
dollars and numbered 1034, 382, and 1199, and under the act of 
1847, by which the managers and directors were empowered to ex- 
tend the payment of the bonds issued under the acts of 1827, 1828, 
and 1835 for a period of six, nine, twelve, fifteen, and eighteen. 
years, and of which they availed themselves by paying one- 

6 fifth of the amount of the bonds every three years.after 1854, 
with the exception of 1866, at which time they failed to ful- 

fill their obligations; that under the provisions of the act of 1866, 
as heretofore set forth, there remaining a balance due on the bonds 
of the State of one-fifth of their face value, which was the last pay- 
ment under the extension granted by the act of 1847, on the 30th 
June, 1866, the managers of said Consolidated Association through 
their agent, A. Schreiber, issued bonds which were annexed and 
made part of the State bonds and were with them identified and 
numbered ; that to the said bonds coupons were attached and the 
payment of the one-fifth or the remaining balance under the exten- 
sion of the act of 1847 was payable in instalments on the 30th of 
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thereon, payable semi-annually in accordance with.the provisions 
of the acts of 1827 and 1828, all of which will more fully appear by 
reference to the bonds, hereto annexed for greater certainty and made 
hereof as Exhibit B. : 
' 9th. That the said association paid some of the instalments due 
under the extension of 1866, but they have failed and refused to pay 
‘the other instalments and interest thereon, and that there is now 
due and owing to your orator, and for which he has made demand, 
six hundred and ninety-two .50 dollars for the remaining instal- 
menis and interest, with interest thereon, on the three bonds held 
and owned by your orator, as will more fully appear. by reference to 
said bonds issued by the State and those issued by the man- 
7 agers and directors of said association, which are hereto an- 
nexed and made part hereof as Exhibits A and B. 

.10th. That the assets of said association consisted of mortgages 
on real estate given by the members thereof to secure the payment 
of their obligations for stock subscriptions in said association, and 
that whatever other property the association now owns has been 
realized from stock mortgages, all of which said property was con- 
stituted by law a specially cadeasied trust fund for the security and 
payment of the past and present obligations of said association, and 
that said bondholders have a special lien and privilege thereon 
and are entitled by the acts authorizing the issue of said bonds to 
be recognized as the cestut que trust of said property and funds, and 
the said trust attached to the original bonds endorsed by said asso- 
ciation, and has continued in favor of said obligations and the hold- 
ers thereof throughout their various transformations. 

11th. That by a judgment of a competent court of jurisdiction of 
the State of Louisiana, dated on or about November 17th, 1842, the 
charter of said association was-decreed to be forfeited and its status | 
as an existing corporation with banking powers was thereby brought 
to an end, but by the 28th section of the act of the General Assem- ' 
bly of Louisiana of 14 March, 1842, “to provide for the liquidation 
of banks,” under which act the said forfeiture was decreed as afore- 
said, it is expressly provided that as to banks in which the State isa. 
stockholder or for which it hasissued bonds or isin any manner lia- 
ble, within which category your orator avers was thesaid Con- © 
8 solidated Association, “if a decree of forfeiture be pronounced 
ve any one of such banks, the corporation shall not be 
deemed to be dissolved, but it shall retain its corporate powers and 
privileges,” with certain exceptions named in said section; and by 
the 29th section of said act it is provided that as soon as the Gov- 
ernor shall have ascertained that such a decree has béen rendered 
‘he shall appoint six managers for such bank, who shall elect among 
themselves a president, by whom the affairs thereof shall thereafter 
be conducted in the corporate: name; that under the foregoing acts 
‘and acts amendatory thereof the affairs of said association con- 
nected with the liquidation were conducted and carried on in the 
_, . eorporate name, by six managers appointed in the manner provided 
im aid acts, from the time of the judgment of forfeiture of the 
_ barter as aforesaid, in the year 1842, until the year 1847, when an 
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act of the General Assembly of Louisiana of April 6, 1847, No. 100, 
was passed, by the second section of which act it was provided that 
the Governor, immediately after the: promulgation of the act and 
every two years thereafter, should appoint three managers to con- 
stitute the board of bank managers, one of whom was to be presi- 
dent of the said association, and by the third section of which act 
it was provided that the president of said Consolidated Association 
should call a meeting of the stockholders on the first Monday of 
February in each year to elect from among themselves three di- 
rectors, to constitute with the said managers the board.of managers 
and directors of the said association; that under said act No. 100, 

of March 6, 1847, and an act of the General Assembly of 
9 Louisiana, No. 38, of February 26, 1866, the said association 

has fully organized and maintained its corporate existence 
from and after the passage of said act No. 100, of April 6, 1847, 
and the liquidation and settlement of the affairs of said association 
was continued and carried on by board of managers and directors 


. appointed and elected in conformity to the aforesaid provisions of 


said acts of 1847 and 1866, until on or about the 17th of June, 
1876, when the board of managers and directors then in office 
abandoned the control and. management of the affairs of said asso- 
ciation, and shortly thereafter, on 7th September, 1876, a bill in 
equity was filed in this honorable court praying for the judicial 
liquidation of said association, in the suit entitled Max Grebner vs. 
B. F. Flanders e¢ als., No. 7940 of the docket, and after due proceedings 
this hon. court took judicial possession of the property of said asso- 
ciation and appointed receivers, who took corporal possession thereof 
and were proceeding to liquidate said association. 
12th. That on the 30th March; 1878, the Legislature of Louisiana 
passed act No. 20 of the extra .session of 1878 (Session Acts 1878, 
p. 254), entitled ‘An act to provide for the further liquidation of 
the Consolidated Association of the Planters of Louisiana,” &c., &c., 
in the first section of which the hon. the judges of this hon. court 
were requested to rescind the orders appointing receivers for said 
corporation, and to restore its assets and affairs to the control and 
possession 6f the president and directors, as then organized 
10 - under the act No. 113 of 1853, which was declared to con- 
tinue in force, except that the Governor was authorized to 
appoint three non-stockholding directors in addition to those pro- 
vided by said act No. 113 of 1853; that shortly after the passage of 
said act the said president and directors, appointed and organized 
as therein provided, made application to this hon. court, in accord- 
ance with the provisions of said act, for the rescinding of the orders 
appointing the receivers in said suit and for the restoration to them 
of the assets of said association, but-said application was not granted. 
13th. On 20th March, 1879, by consent of the complainant in said 
suit of Grebner vs. Flanders and of all parties thereto, except. Hunt- 
ington and Champlin, a decree.was entered~in this hon. court by 
which the appointment of said xeceivers was vacated and the prop- 
erty of said association in their hands was ordered to be turned over | 
to the president and directors of said association as appointed. and | 
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organized under the said act No. 20 of 1878; that thereupon said 
Huntington and Champlin took an appeal from said decree, which 
operated as a supersedeas, which they afterwards abandoned and 
dismissed, and said decree was executed and the property and assets 
transferred accordingly on 5 June, 1880, by virtue of an order of 
this hon. court of said date, and said property and assets have been 
in the hands of said president and directors ever since, all of which 
will more fully appear by reference to the record of said suit of 
Grebner vs. Flanders, No. 7940 of the docket of this hon. court, 
which is hereto annexed and prayed to be taken as part of this bill ; 
that by sec. 5 of said act No. 20 of 1878 it was provided that 
11 it should be the duty of the president and directors of said 
association, as soon as they should be restored to possession, 
to convert into cash all the assets, corporeal and incorporeal, of said 
association (except the stock mortgages) in the most speedy and 
effectual manner, disposing of the same on such terms of credit and 
settling with debtors on such safe and secure terms as they may 
deem most advantageous, and as fast as funds are realized from 
said assets they shall invest the same in consolidated bonds of 
Louisiana, all of which, your orator is informed, has been wholly 
neglected to be done by the defendants herein, altho’ more than 
three years have elapsed since they were restored to the possession 
of the assets of said association, thus still unnecessarily prolonging 
the liquidation. 
14th. That the course of pretended liquidation of the affairs of 
said association has been reckless and extravagant and have en- 
dured an unconscionable time—since 1842—and are apparently no 
nearer the end now than then, during all of which time the assets 
of said association have been consumed in useless salaries and ex- 
penses that are still going on; that in the case ofthe president and 
directors of the Consolidated Association of the Planters of Louisi- 
ana vs. Lord, decided by the supreme court of Louisiana in April, 
1883, it was held by a majority of that court that “the horde of 
officers—president, vice-president, cashier, receivers, directors—pass 
before us in this record in lengthened procession, laden with sala- 
Ties and plethoric with stipends; and the lean and slippered stock- 
holder, gaunt from forty years’ exhaustion, at last holds up 
12 his hands in eager, passionate suppliance for relief;” and 
the opinion goes on to find that for “only five and a half 
years. of the forty-one that has elapsed since the decree of 1842 ter- 
minated the corporate existence of the association the expenses 
amounted to $58,630.74. This is the domestic expenditure from 
June, 1876, to January, 1882;” and in a concurring opinion in the 
same case it is held: “The well-known history of this interminable 
liquidation informs us that this contract has not been faithfully ex- 
ecuted by the board entrusted with its management, and the subse- 
quent insolvency of a large number of the stockholders has rendered 
iapoesie any collection fromthem. * * *  Theneglect of duty 
and other unauthorized acts of the officers of the State in this liqui- 
dation have been expressly acknowledged and proclaimed by the 
Legislature in the preamble of act No. 20 of 1878;” all of which act- 
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ings and doings enure to the great wrong and injury of your orator 
and the other holders of said bonds, and will have the effect, if’ 
allowed to continue, of finally absorbing all of the property and assets 
of said association, leaving nothing for its creditors, and that it is 
for the benefit and interest of all concerned that the said property 
and assets be immediately converted into money and distributed 
among the creditors. : : 
15th. That the said R. W. Adams, John Calhoun, John Calder, 
John Borland, Wm. H. Byrnes, and John O. Scannell were the last 
appointed directors and managers of said association under the said 
act No. 20 of 1878, and said R. W. Adams was the president last ap- 
pointed and in office, and that no other managers, directors, or presi- 
dent have since been elected or appointed. 
13 16th. That the said defendants have a large sum of money 
and other assets in their possession or under their control, the 
roperty of said association, which your orator believes will be use- 
essly disbursed by them in various ways, as hereinabove set forth, 
-and in the cultivation of sugar, rice, and cotton plantations, whereas 
all of said assets and money have been by law dedicated to the pay- 
ment and extinguishment of the outstanding obligations of said as- 
sociation. 
17th. That your orator, as a creditor of said association for the 
amount of bonds held by him as aforesaid, has a special lien and 
privilege, as aforesaid, upon the assets and property of said associa- 
tion, and is entitled to the aid and assistance of this hon. court to 
enforce the same and render the same available: to him, and thus, 
by reason of said special] lien and privilege in his favor, he is enti- | 
tled to maintain this suit against said association without having 
previously reduced his claim against it to judgment, and upon the 
further ground that the said assets are being disbursed and absorbed | 
to his injury and prejudice and to the injury and prejudice of the 
other bondholders. 
18th. That by reason of the premises it is necessary, for the pur- 
pose of collecting the assets of said association and of: realizing and 
administering the same for the payment of the debts and obligations 
of said association, including the debt due to your orator—it is 
urgently necessary that a receiver of the property and assets of said 
association, with the usual powers, should be appointed. 
14 19th. That there is imminent danger to the rights of the 
2 creditors of said association, including your orator, by the de- 
fendants having actual custedy and control of the assets and money 
of said association, and that unless restrained by this hon. couft from 
expending the money of said association for any purpose whatever, 
from cultivating plantations, from employing accountants or other 
clerks, and from the exercise of each and every act of administra- 
tion of said association, it will cause your orator great damage and 
irreparable injury. — <e | 
20th. Your orator respectfully submits it to the court whether the 
stockholders of the said Consolidated Association of the Planters of 
Louisiana, who are numerous and widely dispersed throughout the 
State, and whose names and residences are in general unknown to 
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your orator, are necessary parties to this bill, and in case the court 
shall so consider your orator prays. discovery from the defendants, 
who are in possession of all the books and records of the bank, of 
the names, citizenship, and residences of such stockholders, with 
leave to your orator, should it be held requisite, to make them par- 
ties by amendments to the bill hereafter to be made. 
All of which actings and doings are contrary to equity and good 
conscience, and tend to the manifest injury of your orator in the 
remises. Forasmuch, therefore, as your orator is without relief at 


aw, and is relievable only in a court of equity, where matters of this. 


nature are cognizable and relievable, may it please your 

15 honors to decree that your orator is holder and owner of the 
bonds heretofore specifically set forth and numbered, and 

that he has a special and equitable lien and privilege therefor on 
all the assets and property of said association, and that one or more 
persons be appointed receivers to take hold and administer the 
assets of said association under the direction of this hon. court, and 
to collect all the amounts due said association, and that all parties 
having possession of assets, securities, books, papers, vouchers, or 
effects of said association be ordered to deliver them up to such re- 
' ceiver, and that said R. W. Adams, John Calhoun, John Calder, 
John Borland, William H. Byrnes, and John QO. Scannell be en- 
joined and restrained from drawing any money deposited in any 
_ bank or any other institution which may be to the credit of said as- 
sociation, and that said parties be restrained from selling or caus- 
ing to be sold or disposed of any of the property, assets, or effects of 
said association, and that said parties be enjoined from expending 
money for the cultivation of plantations or disbursing any money 
for any purpose whatever on account of said association, from em- 
ploying accountants or clerks, and from doing any act as president 
or directors or managers of said association or for the administra- 
tion of the same, and that your honors, out of the fund to be re- 
alized by the receiver to be appointed, order the debt due your orator 
as aforesaid by said association be paid in due course of administra- 
tion pro rata with other debts lawfully due by said association, and 


bearing lien upon the assets of said association concurrent with that. 


of your orator, and that all other lawful creditors of said as- 
16 __—s sociation have leave to come in under the decree to prove 
their debts and to participate in the fund to be realized ; and 
our orator prays for all such other and further relief in the prem- 
ises as equity may require or to your honors may seem meet— 
May it please your honors to grant unto your orator a restraining 
order, to be directed to all of said parties defendant, restraining them 
from doing any of the said acts sought to be enjoined, and that re- 
ceiver in imine be appointed until such time as a motion for an 
injunction and the appointment of a receiver can be heard and de- 
termined hereon, and until the further order of this court.. | 
May it please your honors to grant unto your orator writs of sub- 
poena, to be directed to said “ The Cunsolidated Association of the 
Planters of Louisiana,” through its president, R. W. Adams, and to 
said defendants, R. W. Adams, John -Colburn, John Calder, John 
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Borland, William H. Byrnes, and John O. Scannell, commanding: 
them and each of them, by a certain day and under a certain = 
alty therein to be limited, personally to be and appear in this hon. 
court, and then and there full, true, and perfect answer make to all 
and singular the premises, and further to stand to, perform, and 
abide such decree or order in the premises as to your honors shall 
seem meet. | 
(Signed) | JOSEPH P. HORNOR anp 
: F. W. BAKER, 
Solicitors. 


17 William Cressey, being duly sworn, says that he is a sub- 
ject of the Queen of Great Britain and Ireland and Empress 
of India, and that he is the complainant in the foregoing bill, and 
that the amount claimed in the foregoing bill is now due and owing 
to him, and he says that all and singular the facts and averments 
therein contained are true except as to those which are alleged upon 
‘information, and as to those he believes they are true. 2. 
(Signed) | WILLIAM CRESSEY. 


Sworn to and subscribed before me this 10th day of December, 


(Signed) |.- WM. H. PASCOE, 
: Not. Pub. 


Exhibits Filed with Bull. 
D, No. 1034. 
One thousand dollars. 


Know all men by these presents that the State of Louisiana ac- 
knowledges to he indebted unto the president, directors, and com- 
pany of the Consolidated Association of the Planters of Lou- 
18 ~ isiana in the sum of one thousand dollars, which sum the 
said State of Louisiana promises to pay in current money of 
the Uhited States, to the order of said president, directors, and com- . 
pany, on the thirtieth day of June, in the year one thousand eight 
hundred and forty-eight, with interest at the rate of five per centum 
per annum, payable half-yearly, at the place named in the endorse- 
ment hereof, viz., on the thirtieth June and thirty-first December of 
every year, until payment of said principal sum. | 
In testimony whereof the Governor of the State of Louisiana has 
signed and the treasurer of said State has countersigned these pres- 
ents and caused the seal of the State to he affixed thereto, at New 
Orleans, this first day of May, in the year of our Lord one thousand 
eight hundred and thirty-six. : | 
This bond is payable by fifths in the years 1854, 1857, 1860, 1863, 


& 1865. : = 
[szaL.] —~ A E. D. WHITE, Governor. 


Countersigned : 
F. GARDERE, Treasurer. 
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Written on back: 


_ The holder of this bond consents to receive payment of the same 
as follows, viz: 
200 dollars on 30th June, 1854; 
19 200 dollars on 30th June, 1857 ; 
200 do. ond30th “ 1860;. 

200 dollars on 30th June,-1863 ; 

200 do. on30th “ 1866, 
in New Orleans, at the banking office of the Consolidated Associa- 
tion of the Planters of Louisiana, with interest at the rate of 5 per 
cent. per annum, to the respective maturities, under the conditions 
and stipulations contained in the annex, signed at Amsterdam the 
15th August, 1848, which is hereby made part of said bond. 

We, the undersigned, Hugues Lavergne, president, and Alphonse 
Miltenberger, cashier, of the Consolidated Association of the Plant- 
ers of Louisiana, for value received, do hereby endorse and transfer 
the within bond of one thousand dollars, bearing interest of the 
rate of five per centum per annum, to the order of , and 
do hereby bind the State of Louisiana and the president, directors, 
and company of the Consolidated Association of the Planters of 
Louisiana to pay the said interest half-yearly, on the thirtieth day 
of June and thirty-first day of December of each year, in the city of 
London, at the counting-house of Messrs. F’co de Lizardi & Co., at 
the exchange of four shillings and six’ pence sterling per dollar, 
upon presentation and delivery of the dividend warrants in the 
margin hereof; and also do bind the said president, directors, and 
company to reimburse the principal, at the same place, at the ex- 
change of four shillings and six pence sterling per dollar, upon pre- 
sentation and delivery of this bond on the day when this bond 

becomes due. | 
20 | H. LAVERGNE, President. 
A. MILTENBERGER, Cashier. | 


_ The holder of this bond consents to receive payment of the same 
as follows, viz: 
100 dollars on 30th June, 1870; 
100 dollars on 30th June, 1872; 
100 dollars on 30th June, 1874 ; 
100 dollars on 30th June, 1876, 
with interest at the rate of 5 per cent. per annum, to the respective 
maturities, under the conditions and stipulations contained in the 
annex, signed at Amsterdam the 16th September, 1866, which is 
hereby made part of said bond. 


Loussiana State Bond. 
D, No. 1034. 


Consolidated Association. 


_ Know all men by these presents that the managers and directors 
of the Consolidated Association of the Planters of Louisiana, by 
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virtue of an act of the State of Louisiana, approved February 26th, 

1866, and entitled “An act providing for the final liquidation of the : 

Consolidated Association of thé Planters of Louisiana,” hereby | 

_ engage and bind the said association, through me, their undersigned 
and authorized agent, to pay, in New Orleans, at their bank- 

21 ing house, the amount remaining due on bond of the State of 
Louisiana, D, No. 1034, dated Ist May, 1836,-:and due 30th 

June, 1848, in the following mode. and proportions, viz: 

One hundred dollars on 30th June, 1870 ; 

One hundred dollars on 30th June, 1872; 

One hundred dollars on 30th June, 1874; 

One hundred dollars on 30th June, 1876, : 
against delivery of the respective warrants hereunto annexed, which 
will serve as receipts; and this bond shall be considered as a proof 
of the debt from the State of Louisiana and the Consolidated Asso- 
ciation to the holder for no other sum than the aggregate amount 
_of such warrants as may remain in the possession of said holder. 

red aye instalment will be paid only on delivery of the original 
ond. 

The Consolidated Association of the Planters of Louisiana hereby 
engages also to pay regularly, at its office, in New Orleans, the half- 
yearly dividend warrants annexed hereto at their respective ma- 
turities, and solemnly declares that nothing in this document or 
arrangement is intended to releasé the State of Louisiana from its. 
engagements towards the holder of the bond D, No. 1034, nor shall 
be construed to release or discharge any right of the holder to the 
securities given by the mortgages granted under and by virtue of 
the act of incorporation of the said bank and acts amendatory 
thereto approved by the Governor‘of the State of Louisiana. ; 

In testimony whereof the agent and representative of the man- 

agers and directors of the Consolidated Association of the 
22 Planters of Louisiana, holding full power to bind the said 
association, has signed these presents in Amsterdam the six- 
teenth day of September, in the year of our Lord one thousand eight 


hundred and sixty-six. 7 
A. SCHREIBER, Agent. 


D, No. 24. 
Lowisiana State Bond No. 1034. 


$100 (one hundred dollars), part of the principal of the Louisi- 
ana State bond for one thousand dollars, bearing the above number 
and dated the Ist May, 1836, payable in New Orleans, at the office 
of the Consolidated Association of the Planters of. Louisiana, on the 
30th June, 1876. 

This warrant is only payable on the surrender of the bond to 
which it is attached and also of the Louisiana State bond bearing 


the above number. = 
‘ A. SCHREIBER, Agent. 
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D, No. 1199. 
One thousand dollars. 


Know all men by these presents that the State of Louisiana ac- 
knowledges to be indebted unto the president, directors, and com- 
pany of the Consolidated Association of the Planters of Louisiana 

in the sum of one thousand dollars, which suin the said State 
23 of Louisiana promises to pay in current money of the United 

States, to the order of aid president, directors, and company, 
on the thirtieth day of June, in the year one thousand eight hun- 
dred and forty-eight, with interest at the rate of five per centum per 
annum, payable half-yearly, at the place named in the endorsement 
hereof, viz., on the thirtieth June and thirty-first December of every 
year, until payment of said principal sum. 

In testimony whereof the Governor of the State of Louisiana has 
signed and the treasurer of said State has countersigned these pres- 
ents and caused the seal of the State to be affixed thereto, at New 
Orleans, this first day of May, in the year of our Lord one thousand 
eight hundred and thirty-six. 

his bond is payable by fifths in the years 1854, 1857, 1860, 1863, 


& 1866. 
[SEAL. ] E. D. WHITE, Governor. 


Countersigned : 
F. GARDERE, Treasurer. 


(Written on back.) 


The holder of this bond consents to receive payment of -the same 

-as follows, viz: 
200 dollars on 30th June, 1854; 

24 200 do. on30th “ 1857; 

: 200 do. on30th “ 1860; 

200 dollars on 30th June, 1863; 

‘200 do. on30th “ 1866, : 

in New Orleans, at the banking office of the Consolidated Associa- 
tion of the Planters of Louisiana, with interest at the rate of 5 per 
cent. per annum, to the respective maturities, under the conditions 
and stipulations contained in the annex, signed at Amsterdam the 
15th August, 1848, which is hereby made part of said bond. 


We, the undersigned, Hugues Lavergne, president, and Alphonse 
Miltenberger, cashier, of the Consolidated Assuciation of the Planters 
of Louisiana, for value received, do hereby endorse and transfer the 
within bond of one thousand dollars, bearing interest at the rate of 
five per centum per annum, to the order of —— ,and do hereby 
bind: the State of Louisiana and the president, directors, and com- 
pany of the Consolidated Association of the Planters of Louisiana to 
pay the said interest: half-yearly, on the thirtieth day of June and 
thirty-first day of December of each year, in the city of London, at 
the counting-house of Messrs. F’co de Lizardi & Co., at the exchange 
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of four shillings and six pence sterling per dollar, upon presentation 
and delivery of the dividend warrants in the margin hereof; and 
also do bind the said president, directors, and company to reimburse - 
the principal, at the same place, at the exchange of four shillings 
and six pence sterling per dollar, upon presentation and delivery of 
this bond on the day when this bond becomes due. 
25 H. LAVERGNE, President. 
A. MILTENBERGER, Cashier. 


The holder of this bond consents to receive payment of the same 
as follows, viz: 

100 dollars on 30th June, 1870; 

100 dollars on 30th June, 1872; 

100 doliars on 30th June, 1874; 

100 dollars on 30th June, 1876, 7 
with interest at the rate of 5 per cent. per annum, to the respective 
maturities, under the conditions and stipulations contained in the 
‘annex, signed at Amsterdam the 16th September, 1866, which is 
hereby made part of said bond. 


Louisiana State Bond. 
D, No. 1199. 
Consolidated Association. 


Know all men by these presents that the managers and directors 
of the Consolidated Association of the Planters of Louisiana, by virtue 
of an act of the State of Louisiana approved February 26th, 1866, 
and entitled “An act providing forshe final liquidation of the Con- 
solidated Association of the Planters of Louisiana,” hereby engage 

and bind the said association, through me, their undersigned 
26 and authorized agent, to pay, in New Orleans, at their bank- 
ing-house, the amount remaining due on bond of the State of 
Louisiana, D, No. 1199, dated 1st May, 1836, and due 30th June, 
1848, in the following mode and proportions, viz: 
-One hundred dollars on 30th June, 1870 ;: 

One hundred dollars on 30th June, 1872; 

One hundred dollars on 30th June, 1874; 

One hundred dollars on 30th June, 1876, 
against delivery of the respective warrants hereuntu annexed, which 
will serve as receipts; and this bond shall be considered as a proof 
of the debt from the State of Louisiana and the Consolidated Asso- 
ciation to the holder for no otner sum than the aggregate amount 
of such warrants as may remain in the possession of said holder. 
ew installment will be paid only on delivery of the original 

ond. 

The Consolidated Association of the Planters of Louisiana hereby 
engages also to pay regularly, at:its office, in New Orleans, the half- 
yearly dividend warrants annexed hereto at their respective ma- 
turities, and solemnly declares that nothing in this document or ar- 
rangement is intended to release the State of Louisiana from its en- 
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gagements towards the holder of the bond D, No. 1199, nor shall be 


construed to release or discharge any right of the holder to the se- 


curities given by the mortgages granted under and by virtue of the 
act of incorporation of the said bank and acts amendatory thereto 
_. approved by the Governor of the State of Louisiana. 

sees n testimony whereof the agent and representative of the 

-managers and directors of the Consolidated Association of the 
Planters of Louisiana, holding full power — bind the said association, 
has signed these presents in Amsterdam the sixteenth day of Sep- 
tember, in the year of our Lord one thousand eight hundred and 


sixty-six. 
: A. SCHREIBER, Ageni. 
D, No. 16. 
Lowsiana State Bond No. 1199. 


$5, being six months’ dividend on two hundred dollars, due on 
the 30th June, 1873, payable in New Orleans, at the office of the 


Consolidated Association of the Planters of Louisiana. 
A. S., Agent. 


D, No. 17. 
Louisiana State Bond No. 1199. 


$5, being six months’ dividend on two hundred dollars, due on 
the 31st December, 1873, payable in New Orleans, at the office of 


the Consolidated Association of the Planters of Louisiana. 
: A. 8., Agent. 


D, No. 18. 
Louisiana State Bond No. 1199. 


28 , $5, being six months’ dividend on two hundred dollars, 
due on the 30th June, 1874, payable in New Orleans, at the 
office of the Consolidated Association of the Planters of Louisiana. 
3 2 : A. 8., Agent. 
D, No. 21. | | 
Louisiana State Bond No. 1199. 


$2.50, being six months’ dividend on one hundred dollars, due on 
the 30th June, 1875, payable in New Orleans, at the office of the 


Consolidated Association of the Planters of Louisiana. 
: . A. 8., Agent. 


D, No. 22. 
Louisiana State Bond No. 1199. 


$2.50, being six months’ dividend on one hundred dollars, due on 
the 31st December, 1875, payable.in New Orleans, at the office of the 


Consolidated Association of the Planters of Louisiana. 
| | : . | A. 8., Agent. 
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D, No. 23. 
Louisiana State Bond No. 1199. 


$2.50, being six months’ dividend on one hundred dollars, due on 
the 30th June, 1876, payable in New Orleans, .at the office of 
29 the Consolidated Association of the Planters of Louisiana. 
A. 8S., Agent. 
D, No. 24. 


Louisiana State Bond No. 1199. 


$100 (one hundred dollars), part of the principal of the Louisiana 
State bond for-one thousand dollars, bearing the above number and 
dated the 1st May, 1836, payable in New Orleans, at the office of the 
Consolidated Association of the Planters of Louisiana, on the 30th 
June, 1876. 

This warrant is only payable on the surrender of the bond to 
which it is attached, and also of the Louisiana State bond bearing 


the above number. | 
A. SCHREIBER, Agent. 
D, No. 382. 
One thousand dollars. 


Know all men by these presents that the State of Louisiana ac- 
knowledges to be indebted unto the president, directors, and 
30 company of the Consolidated_Association of the Planters of 
‘Louisiana in the sum of oné thousand dollars, which sum 
the said State of Louisiana promises to pay in current money of the 
United States,.to the order of said president, directors, and company, 
on the thirtieth day of June, in the year one thousand eight hun- 
dred and forty-eight, with interest at the rate of five per centum per 
annum, payable half-yearly, at the place named in the endorsement 
hereof, viz., on the thirtieth June and thirty-first December of every 
year, until payment of said principal sum. : | 
In testimony whereof the Governor of the State of Louisiana has 
signed and the treasurer of said State has countersigned these pres- 
ents and caused the seal of the State to be affixed thereto, at New 
Orleans, this first day of May, in the year of our Lord one thousand 
eight hundred and thirty-six. 
z Pa bond is payable by fifths in the years 1854, 1857, 1860, 1863, 
66. 7 : 
[ SEAL. ] E. D. WHITE, Governor. 


Countersigned : 
F. GARDERE, Treasurer. | 


Written -on back. 


The holder of this bond consents to receive payment of the 
31 same as follows, viz: 
200 dollars on 30th June, 1854; 


, 
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200 dollars on 30th June, 1857 ; 
200 do. on30th “ 1860; | 

200 do. on30th “ 1868; - 

200 do. on30th “ 1866, 
in New Orleans, at the banking office of the Consolidated Association 
of the Planters of Louisiana, with interest at the rate of 5 per cent. 
per annum, to the respective maturities, under the conditions and 
stipulations contained in the annex, signed at Amsterdam the 15th 
August, 1848, which is hereby made part of said bond. 


We, the undersigned, Hugues Lavergne, president, and Alphonse 
Miltenberger, cashier, of the Consolidated Association of the Plant- 
ers of Louisiana, for value received, do hereby endorse and transfer 
the within bond of one thousand dollars, bearing interest at the rate 
of five per centum per annum, to the order of , and do 
hereby bind the State of Louisiana and the president, directors, and 
company of the Consolidated Association of the Planters of Louisiana 
to pay the said interest half-yearly, on the thirtieth day of June and 

thirty-first day of December of each year, in the city of London, at 
the counting-house of Messrs. F’co de Lizardi & Co., at the exchange 
of four shillings and six pence sterling per dollar, upon presentation 
and delivery of the dividend warrants in the margin hereof; and 
also do bind the said president, directors, and company to reimburse 
the principal, at the same place, at’'the exchange of four 

32 _ shillings and six pence sterling per dollar, upon presentation 
and delivery of this bond on the day when this bond becomes 


H. LAVERGNE, President. 
A. MILTENBERGER, Cashier. 
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due. 


Louisiana State Bond. 
D, No. 382. 
Consolidated Association. 


’ Know all men by these presents that the managers and directors 
of the Consolidated Association of the Planters of Louisiana, by vir- 
tue of an act of the State of Louisiana, approved 6 April, 1847, and 
entitled “An act to protect the State against loss on account of its 
liabilities for bonds issued for the use of the property banks,” hereby 
engage and bind the said association, through me, their undersigned 
and authorized agent, to pay, in New Orleans, at their banking-house, | 
the bond of the State of Louisiana, D, No. 382, dated 1st May, 1836, ih 
and.due 30th June, 1848, in the following mode and proportions, oY 
viz: ; 

Two hundred dollars on 30th June, 1854; : 

Two hundred dollars on 30th June, 1857 ; 

Two hundred dollars on 30th June, 1860 ; 

Two hundred dollars on 30th June, 1863 ; 

Two hundred dollars on 30th June, 1866, 

inst delivery of the respective warrants hereunto annexed, 

33 which shall serve as receipts; and this bond shall be consid- 
ered as a proof of the debt from the State of Louisiana and 
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the Consolidated Association to the holder for no other sum than the 
aggregate amount of such warrants as may remain in the possession 
of i holder. The last instalment will be paid only on delivery 
of the original bond. 

Fhe Consolidated Association of the Planters of Louisiana hereby 
engages also to pay regularly, at its office, in New Orleans, the half- 
yearly dividend warrants annexed hereto at their respective ma- 
turities, and_ solemnly declares that nothing in this document or 
arrangement is intended to release the State of Louisiana from its 
engagements towards the holder of the bond, D, No. 382, nor shall 
be construed to release or discharge any right of the holder to the 
securities given by the mortgages granted under and by virtue of 
the act of incorporation of the said bank and acts amendatory 
thereto approved by the Governor of the State of Louisiana. 

In testimony whereof the agent and representative of the man- 

_ agers and directors of the Consolidated Association of the Planters 
of Louisiana, holding full power to bind the said association, has 
signed these presents in Amsterdam the fifteenth day of August, - 
in the year of our Lord one thousand eight hundred and forty-. 


eight. . 
| i A. B. ROMAN, Agent. 

34 D, No. 32. } 

Louisiana State Bond No. 382. 


$10, being six months’ dividend.on four hundred dollars, due on 
the 3lst December, 1862, payable in New Orleans, at the office of the 
Consolidated Association of the Planters of Louisiana. 
A. B. R., Agent. 


D, No. 33. 
Louisiana State Bond No. 382. 


$10, being six months’ dividend on four hundred dollars, due on 
the 30th June, 1863, payable in New Orleans, at the office of the 
Cwasolidated Association of the Planters of Louisiana. 
A. B. R., Agent. 


D, No. 34. 
Louisiana State Bond No. 382. 
_ $200 (two hundred dollars), part of the principal of the Louisiana 
State bond for one thousand dollars, bearing the above number and 


dated the Ist May, 1836, payable in New Orleans, at the office of the 
Consolidated. Association of the Planters of Louisiana, on the 30th 


June, 1863. = | 
A. B. ROMAN, Agent. 
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D, No. 35. 
Louisiana State Bond No. 382. 


$5, being sixth months’ dividend on two hundred dollars, due on 
the 3lst December, 1863, payable in New Orleans, at the office of the 
Consolidated Association of the Planters of Louisiana. 


A. W. R., Agent. 
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D, No. 36. 
Louisiana State Bond No. 382. 


$5, being six months’ dividend on two hundred dollars, due on 
the 30th June, 1864, payable in New Orleans, at the office Consoli- 
dated Association of the Planters of Louisiana. 
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A. B. R., Agent. 
D, No. 37. | 


Louisiana State Bond No. 382. 


$5, being six months’ dividend on two hundred dollars, due on 
the 31st December, 1864, payable in New Orleans, at the office of the 
Consolidated Association of the Planters of Louisiana. 


A. B. R., Agent. 
D, No. 38. 


Louisiana State Bond No. 382. 


386. $65, being six months’ dividend’ on two hundred dollars, 
due on the 30th June, 1865, payable in New Orleans, at the 
office of the Consolidated Association of the Planters of Louisiana. 


A. B. R., Agent. 
D, No. 39. 


Louisiana State Bond No. 382. 


-$5, being six months’ dividend on two hundred dollars, due on 
the 3lst December, 1865, payable in New Orleans, at the office of 
the Consolidated Association of the. Planters of Louisiana. 


A. B. R., Agent. 
D, No. 40. 


; Louisiana State Bond No. 382. 


$5, being six months’ dividend on two hundred dollars, due on 
the 30th June, +866, payable in New Orleans, at the office of the 
Consolidated Association of the Planters of Louisiana. 


A. W. R., Agent. 
D, No. 41. 


Louisiana Slate Bond No. 382. 


- $200 (two hundred dollars), part of the principal of the Louisiana 
State bond for one thousand dollars, bearing the above num- 
ber and dated the 1st. May, 1836, payable in New Orleans, 


at the office of the Consolidated Association of the Disnters 
ae _ of Louisiana, on the 30th _— 1866. 
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This warrant is only payable on the surrender of the bond to 
which it is attached, and also of the Louisiana State bond bearing 
the above number. | 3 

A. B. ROMAN, Agent. 


D, No. 31. 
Louisiana State Bond No. 382. 


$10, being six months’ dividend on four hundred dollars, due on 
_ the 30th June, 1862, payable in New Orleans, at the office of the 


Consolidated Association of the Planters of Louisiana. 
| A. B. R., Agent. 
D, No. 30. 


Louisiana State Bond No. 382. 


$10, being six months’ dividend on four hundred dollars, due on 
the 3lst December, 1861, payable in New Orleans, at the office of 


the Consolidated Association of the Planters of Louisiana. 
. | | A. B. R., Agent. 
.D. No. 29. 3 : 


38 Louisiana State Bond No. 382. 


$10, being six months’ dividend on four hundred dollars, due on 
the 30th June, 1861, payable at New Orleans, at the office of the Con- 


solidated Association of the Planters of Louisiana. 
A. B. R., Agent. 


Amended Bill. Filed, by Leave of Court, January 29th, 1884. 


In the Circuit Court of the United States for the Eastern District of 
Louisiana. In Equity. : 


‘WILLIAM CRESSEY 
v8. 
THE CONSOLIDATED ASSOCIATION OF THE PLANTERS No. 10432. 
oF LovuISsIANA é als. 


And now, with leave of court, the said complainant, William 
Cressey, a subject of the Queen of Great Britain and Ireland and 
Empress of India, brings this his amended bill of complaint against 
the Consolidated Association of the Planters of Louisiana, a body 
corporate, created by and heretofore and now existing under. the 

laws of the State of Louisiana and a citizen of said State, and 
39 against Robert W. Adams, John Calhoun, John Calder, John 

Borland, William H. Byrnes, and John O. Scannell, consti- 
tuting the board of managers and directors of said association last 
elected, appointed, and in office,and all citizens of said State of Louisi- 
ana, and against the following-named parties who have respectively 
assumed or incurred the liabilities and obligations of stockholders of 
said corporation, viz: Armand Darcantel, Levi J. Harris, Charles — 
T. Dugazon, Albert Dufour, Louis Dulane, Henry Beer, Charles E. 
Fenner, Benjamin S. Harrison, Leon Godchaux,, Pierre Lanaux 
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Charles W. Commack, John Barkley, Edward Smith, George Gam- 
per, Dominique Gast, George A. Lanaux, James E. Zunts, Harrison 
Kelly, Mistress J. V. Gourdain and her husband, J. V. Gourdain; 
John Chaffe, Armand N. Coycault, Emile Loulie, Mistress Elmire 
Verret, widow of Martial Le Boeuf, Mistress Elodie Verret, wife of 
Leon Bernard, and her said husband; Mistress Rosa T. Espenna, 
wife of John Morgan, and her said husband; Mistress Widow Ar- 
mia Brand Ledoux, Miss Annie Ledoux, Miss Angele Ledoux and 
Mrs. Gabrielle Ledoux, Widow Angeline Avegno Lapayre, Auguste 
Dubail, widow Theophile Dubail; Widow Solidelle Dubuclet Parent, 
Mistress Louise de Bacathier, widow of William C. C. Claiborne, 
Barthelemy Beonbay, Mistress Thelude Le Carpentier, widow of A. 
M. Morphy, Paul Morphy, Edwin Morphy, Mistress Malvina Morphy, 
wife of John D. Lybrandt, and her said husband; Helen Morphy, 
Jules A. Blanc, Paul Liantand, Coralie Lalovie, Martha Ann McNeil, 
Margaret McNeil, Collin E. McNeil, Mistress Josephine Dejan, wife of 
Pierre Dejan, and her said husband; Bernard St. Upery, Nicholas M. 

Benache,Mistress Julia Riley ,wifeof Edward J. De Hart, and her 
40 said husband ; Marco Givanovich, Helena Gottschalk, widow 

Samuel Jamison, Mistress John I. Noble, wife of John I. Noble, 
and her said husband; Patrick H. Foley, Abraham Levi, Jules 
Levergne, Idalie Lavergne, widow of Raoul Labranche, Philip La- 
vergne, and Mistress George J. Lord, widow of George J. Lord, all 
of the city of New Orleans; Thomas H. Milburn, J. Fortune Za- 
ringue, Onesime Rexner, Charles Keiner, Manuel Perrin, Paul Per- 
rin, Matthew Lotz, Henry Toker, Rosamond Perrin, Joseph Get- 
zinger, Charles Getzinger, of the parish of Jefferson ; Mistress Widow 
Jules Villeré, René T. Beauregard, Henry T. Beauregard, and Laure 
T. Beauregard, of the parish of Plaquemines; Mistress Marie A. 
Aysand, widow of Philibert Dupuy, Jules Aysand, and Edward N. 
Pugh, of the parish of Ascension ; Marie P. Landry, wife of Ernest 
‘Robichand, and her said husband, Desiré P. Landry; Mary L. Jones, 
wife of Geo. W. Jones, and her said husband; Bernard Lehman, 
Meyer Lehman, Richard T. Hanson, Valsin Landry, and Louis V. 


Folse, of the parish of Assumption; Mrs. Irene Smith, wife of U. ° 


Williams, and her said husband, of the parish of East Baton Rouge; 
Auguste Levert, of the parish of West Baton Rouge; Henry S. Sand- 
ford, Etienne Marie, widow Julia A. Ventriss, and John Schlaler, of 
the parish of Iberville; Wellington Evans, Emond Abadie, Laure Ab- 
adie,and widow Thomas Pugh, of theparish of La Fourche; William 
H. Aymar, widow Marie Louise Roman, widow Lucien Malus, Octave 
Jacob, and Jerome E. Poché, of the parish of St. James; Joseph 
Le Bourgeois, of the parish of St. John the Baptist; Emile Rost, and 
Mistress Philomene M. Labranche, wife of Jas. W. Godberry, Jr., and 

her said husband, of the parish of St. Charles; widow C. Dela- 
41 houssaye, Valcour Martin, Alexander Declouet, Pierre G. De- 

clouet, William J. Declouet, Henry Dapit, Edward Zénon, and 
Oscar Francisque, of the parish of St. Martin; Herman Meyer, Hypolite 
Pargaud, Joseph R. McLearn, James L. Nelson, and Mrs. Malinda 
T. Layton, wife of Robert Layton, and her said husband, of the par- 
ish of Ouachita; Benjamin Brumfield and Benjamin Richardson, 


a 4 


WILLIAM CRESSEY ET AL. VS. HERMANN MEYER ET AL. 21 


of the parish of Washington, all of said above-named persons being 
citizens of Louisiana, and the Citizens’ Bank of Louisiana and the 
New Orleans Canal and Banking Company, bodies corporate by the 
laws of Louisiana and citizens of said State; and thereupon your 
orator complains and says: 

1. That by an act of the General Assembly of the State of Louisi- 
ana of March 16th, 1827, entitled “An act to incorporate the subscrib- 
ers to the Consolidated Association of the Planters of the State of Lou- 
isiana,” it was by the first section thereof enacted that an institution 
should be established under the title of the Consolidated Association 
of the Planters of Louisiana, the capital of which should amount totwo 
million of dollars, to be raised by means of a loan to be obtained by 
the directors of the institution, and by the 2nd section thereof it 
was enacted that a subscription for a sum of two million five hun- 
dred thousand dollars, intended to secure the loan of two million of 
dollars, should be opened immediately after the passage of the act, 
divided into shares of five hundred dollars each; and by the third 
section it was enacted that planters exclusively should be entitled 

to subscribe, and that the shares so subscribed for by them 
42 should only be transferable to planters. 

In order to procure the loan authorized by the act the 4th 
section thereof provided that the president, directors, and company 
of said institution should deliver their bonds in the form prescribed 
by the section, bearing interest at the rate of five per cent. per an- 
num, payable half-yearly, one-third of said bonds to be made pay- 
able in five years, one-third in ten years, and one-third in fifteen 
years after their date; by the 5th section of said act the subscribers 
to said association were required to give mortgages, to the satisfac- 
tion of the board of directors, on immovable property for an amount 
equal to the shares for which they should have subscribed, and by 
the 6th section of said act it was enacted that the subscribers to said 
association, upon compliance with the terms of the 5th section, should 
be entitled to a credit equal to a moiety of the total amount of their 
shares, upon the terms stated in said 6th section. By the 7th sec- 
tion of said act the subscribers to said association were created a cor- 
poration and body politic, to continue as such until the 30th of June, 
1842, with the usual powers and franchises of a private corporation 
and with the power “to discount upon banking principles on such 
credit and such security as they shall think advisable,” provided it 
did not exceed in value the double of their capital; and by other 
sections of said act the said corporation was authorized to receive 
money on deposit and to issue its notes for circulation. 

By the 13th and 14th sections of said act it was provided 
43 that the annual profits of said institution, if any there should 

be, should remain deposited with said institution and be used 
by its directors in discounting notes until the expiration of the 
charter, and that then, after all of its debts should have been paid, 
any profits that should have been made should be divided between 
the stockholders of the corporation in proportion to the amount of 
their shares. 
By the 22nd section of said act it was enacted that on all mort- 


22 WILLIAM CRESSEY ET AL. VS. HERMANN MEYER ET AL. 


gages executed under said act the said corporation should “have 
the right to seize the property mortgaged, in whatever hands it may 
be, in the same manner and with the same facilities that it could be 
seized in the hands of the mortgagor, notwithstanding any sale or 
change of the title or possession thereof, by inheritance or other- 
wise. 3 
And by the 23d, 24th, and 25th sections of said act it was enacted 
that in all hypothecary contracts entered into by any individual 
with or in favor of said corporation the wife of such individual, if 
of the age of majority, might bind herself jointly and in solido with 
him, so as to bind the property of the wife, either dotal or of any 
other description; and that in case a mortgage debtor of said cor- 
poration should obtain a respite from his creditors or make a sur- 
render of his property in insolvency the hypothecary rights and ex- 
ecutory remedies of said corporation should be in nowise affected 
thereby. 

Complainant says that shortly after the passage of said act of 

March 16th, 1827, the entire stock subscription of two million 
44 five hundred thousand dollars therein provided for was taken 

up by a small number of planters, and the corporation was 
duly organized under and in accordance with the provisions of the 
act; that each of said subscribers acknowledged by authentic act 
that he was personally indebted to said corporation, on account of 
such subscription, in a sum of five hundred dollars for each share 
of stock subscribed for, and to secure said personal indebtedness ex- 
ecuted in favor of said corporation a special mortgage on property 
of adequate value, in conformity to the terms and requirements of 
said act of March 16th, 1876, as hereinbefore stated and set forth. 

But complainant says that said Consolidated Association, consist- 
ing at the time, as he is informed and believes, of about one hundred 
planters, constituting said corporation, was unable to borrow, upon 
the credit of its corporate bonds of and the said stock mortgages and 
personal liability of the corporators, the said sum of two ‘million 
dollars, as contemplated by said act, toconstitute its cash capital or 
any part thereof. 

2. That thereupon the said subscribers to the stock of said asso- 
ciation and the promoters of said scheme of banking on borrowed 
money applied to the General Assembly of the State of Louisiana 
at its then next ensuing session and procured the passage of an act 
amendatory of said act of March 16th, 1827, which amendatory act 
was approved February 19th, 1828, and is act No. 19 of the acts of 
the General Assembly of that year. 

By said amendatory act the amount of capital stock of said cor- 

poration to be subscribed for and secured in the manner pro- 

45 vided for in said act of March 16th, 1887, was increased from 
two million five hundred thousand tothree million dollars, 

and the amount of the loan authorized to be effected to furnish the 
cash ‘5; ay of the corporation was increased from two million to 
two million five hundred thousand dollars, and to enable the said 
corporation to procure said sum the said subscribers to its capital 
stock, who were to be the principal if not sole beneficiaries of the 
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loan, procured the State of Louisiana, in and by said amendatory 
act for the benefit of said private corporation and its stockholders, 
to engage and pledge the public faith of the State for the payment 
and reimbursement of said loan and to obligate itself to pay on said 
account the sum of two million five hundred thousand dollars in 
principal, and interest thereon to a very large amount, for which 
said amount of two million five hundred thousand dollars, on the 
terms prescribed for the bonds of the corporation by the said act of 
March 16th, 1827, as hereinbefore stated and set forth, were, under 
the requirement of the 4th section of said act of Feb. 19th, 1828, 
bonds of the State of Louisiana, signed by the Governor and counter- 
signed by the treasurer and under the seal of the State, and made 
payable to the order of the president, directors, and company of the 
Consolidated Association of the Planters of Louisiana ; that the said 
bonds were all sold in the money markets of the world and the 
entire proceeds of such sale were received by said private corporation 
and applied to its corporate uses and to the individual uses of its 

stockholders, in conformity to the terms of said acts of March 
46 16th, 1827, and February 19th, 1828, under the terms of 

which they were entitled to borrow from said bank to the 
extent of one moiety of the stock subscription of three million of 
dollars, or one million five hundred thousand dollars, out of the 
two million five hundred thousand dollars procured as aforesaid by 
inducing the Legislature of Louisiana to pawn the public faith for 
the reimbursement of said loan. 

Complainant 1s advised and says that by effect of the terms and 
stipulations of said bonds so as aforesaid issued in aid of said Con- 
solidated Association by the State of Louisiana the said State be- 
came directly indebted to the holders of said securities asa principal 
debtor therein, but that at the said time, as between the State of 
Louisiana and the said private corporation and its stockholders, 
they were the primary and principal debtors, the State having made 
and emitted said bonds for their accommodation and the entire 
proceeds of the negotiation thereof having enured and been applied 
to their use, and that between them and the State the latter occu- 
pied towards them the relation of a surety or guarantor, and was 
entitled as against them to all the rights and remedies incident to 
such relation. 

Complainant says that the State of Louisiana, while directly in- 
debted to the holders thereof as a principal debtor upon said bonds 
and upon the bonds and securities subsequently issued in renewal 
or extension thereof, as hereinafter set forth, 1s not subject and can- 
not be made amenable to the jurisdiction of this court in respect 

uf said bonds and securities as a defendant at the suit of any 
47 holder thereof, but complainant says the said corporation 

and its stockholders are amenable to the jurisdiction of this 
court in this proceeding, and that the holders of said bonds and 
securities are entitled in equity to avail themselves of and enforce 
against said corporation and its stockholders, to the exoneration of 
the said State fro:a indebtedness and liability on account of said 
bonds and securities, any and all liens, privileges, pledges, mort- 
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gages, or securities of whatever character existing in respect of said 
indebtedness or liability in favor of the State against said corpora- 
tion and its stockholders. 

3. Complainant says that by the 6th section of said act of April 
19th, 1828, it was enacted that the obligations bearing privileged 
mortgage for the sum of three millions of dollars subscribed by the 
stockholders of the said Consolidated Association, “in order to guar- 
antee the loan ” of two million five hundred thousand dollars, shall 
be deposited in the offices of said institution “for safe keeping and 
as a guarantee” for the reimbursement of the principal and interest 
of the bonds given by the State, and, moreover, all the hypothecary 
obligations of whatever nature subscribed by individuals in favor 
of said consolidated association “shall serve as a special guarantee 
and security ” for the reimbursement of said two million five hun- 
dred thousand dollars and the interest thereof, and shall for that pur- 
pose be deposited in the offices of said institution, “inasmuch as the 
said Consolidated Association is bound for the reimbursement of 
said bonds subscribed by the State at their respective instalments ” 

(maturities), “and to pay the annual interest until the whole 
48 amount of the principal is reimbursed.” _ 

By section 11 of said act it was provided that the securities 
offered by stockholders should be submitted to the examination of 
the secretary of state and of the attorney general, and by the 12th 
section that whenever the said officers of the State — that the se- 
curities offered by a stockholder were not sufficient it should be the 
duty of the directors to require additional securities from such 
stockholders or to reduce the number of shares to such an amount 
as the securities offered should be considered sufficient to guarantee ; 
by the 14th section the duration of the corporate existence was 
extended to the 30th of June, 1848, and by the 17th and last section 
it was enacted that as soon as the president, directors, and company 
of the Consolidated Association should inform the Governor of the 


State that they accepted the said act it should become obligatory 


on said institution and have the same force and effect as the origi- 
nal charter. 

Complainant says that upon the passage of said act of February 
19th, 1828, the stock subscription was in accordance with its provis- 
ions increased to the amount of three million of dollars, and the said 
act was accepted by the stockholders as contemplated by the last 
session, and thereupon became a statutory contract between the 
State of Louisiana, the said corporation and its stockholders, and 
all creditors who accepted the bonds of the State to the order of 
and endorsed by said corporation issued under the terms of said act ; 
that the obligations resulting from the bonds issued under said act, 

and the bonds and securities issued in renewal and extension 
49 thereof, as hereinafter set forth, are continuing statutory ob- 

ligations, and that the securities and guarantees in respect of 
said obligations stipulated and provided for by the terms of said act 
are continuing statutory securities and guarantees, and that it is the 
manifest purpose and intention of said act and the effect and opera- 
tion it was designed to have that the special statutory — of the con- 
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tracts evidenced by the said bonds issued under said act, and the 
special statutory securities and guarantees provided by said act in 
respect of the contracts evidenced hy said bonds, should be and re- 
main in full force and effect, without regard to general statutes of 
prescription and limitation, enacted by the same law-making power, 
until the whole amount of said bonds and interest should be paid 
to the holders thereof and until the State of Louisiana was fully 
reimbursed by said private corporation and its stockholders for any 
expenditure or liability incurred by it on account of said bonds. 

Complainant says that the bonds of the State of Louisiana issued 
in aid of said Consolidated Association under said act of February 
19th, 1828, to the amount of two million five hundred thousand 
dollars, as aforesaid, were made payable one-third on the 30th of 
June, 1833, one-third on the 30th of June, 1838, and one-third on 
the 30th of June, 1843. 

4. Complainant is informed and believes that the said bonds 
maturing on the 30th of -June, 1833, were paid by said bank and 
extinguished, but complainant says, by an act of the General As- 

sembly of the State of Louisiana of March 31, 1835, the 
50 board of directors of said association were authorized, if in 

their judgment it was advisable, to postpone to June 30th, 
1848, or any nearer period, the payment of said bonds of the State 
which were to become due on the 30th of June, 1838, and the 30th 
of June, 1848, and the Governor of the State was authorized to issue 
for that purpose other bonds of the State in renewal of said bonds 
maturing as aforesaid in 1838 and in 1843, which extension and re- 
newal was for the convenience and accommodation of said corpora- 
tion and its stockholders, who, under the terms of said act of Feb- 
ruary 19, 1828, were under the obligation to furnish the funds to 
meet and extinguish said bonds and the interest thereon as they be- 
came due, and thereby relieve the State from the liability incurred 
by it in respect of said bonds and interest for the benefit of said 
private corporation and its stockholders. By the said act of 1835 
the corporate existence of said Consolidated Association, which had 
been extended by said act of 1828 to June 30th, 1843, was still 
further extended, and the said corporation was allowed two years 
after the 30th of June, 1848, or until June 30th, 1850, to liquidate 
and close its affairs. 

5. Complainant further says that all of said bonds of the State of 
Louisiana issued in and of said Consolidated Association under said 
acts of 1827 and 1828, as aforesaid, which remained outstanding at 
the time of the passage of said act of 1835, were, as complainant is 
informed and believes, returned to the State, and other bonds, in 

conformity to the terms of said act of 1835, were delivered by 
51 the State to the holders of said original bonds in exchange 
for said original bonds and in renewal thereof. 

And complainant is advised and. says that all of said securities 
and guarantees stipulated for and-provided by said acts of 1827 
and 1828 in favor of the State and the holders of said bonds issued 
under said acts of 1827 and 1828 were continued in full force and 
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effect in favor of the State and the holders of said bonds of renewal 
issued as aforesaid under said act. of 1835. 

6. Complainant further says that long prior to the maturity, on 
the 30th of June, 1848, and prior to the 17th of November, 1842, 
the said Consolidated Association—three-fifths of whose cash capi- 
tal, obtained, in manner aforesaid, upon pledge of the public faith 
and credit of the State of Louisiana, had been distributed among 
the stockholders of the corporation in the form of loans for 
long terms of years upon the security of their stock subscriptions 
and stock mortgages—had become greatly embarrassed, unable to 
meet its current obligations and had failed as a banking corpora- 
tion, and that on the said 17th day of November, 1842, a decree 
of forfeiture of charter was rendered against it, by a court of com- 
petent jurisdiction, in a proceeding instituted against it on behalf 
of the State, under the provisions of:one act of the General 
Assembly of said State, of the 14th of March, 1842, No. 98 
of the acts of that year, entitled “An act to provide for the liqui- 
dation of banks.” But, complainant is advised and says, by the 
28th section of said act it was expressly enacted as to banks 
in which the State was a stockholder, or for which it had issued 

bonds, or for which it was in any manner liable—within 
52 which category was the said consolidated association—that if 

a decree of forfeiture should bé pronounced against any of 
said banks “the corporation shall not be deemed to be dissolved, but 
shall retain its corporate powers and privileges,” with certain ex- 
ceptions mentioned in said section, not material to be stated here; 
and the said act required the Governor of the State to be notitied of 
the rendition of such decree of forfeiture; and thereupon it was, by 
the 9th section of said act, made his duty to appoint six managers 
of such bank, by whom the affairs thereof should “thereafter be 
conducted in the corporate name.” By virtue of said provisions, 
and of and by operation of other statutes hereinafter referred to, 
the corporate existence of said Consolidated Association has, notwith- 
standing said decree of forfeiture, been preserved and continued 
down to this time, and said corporation was still in existence when 
this proceeding was instituted for a judicial and final liquidation of 
its affairs and to enforce the application of its assets to the payment 
of its debts. | 

6. Subsequent to said decree of forfeiture of the 17th of Novem- 
ber, 1842, the General Assembly of the State of Louisiana passed 
“An act to facilitate the liquidation of the property banks chartered 
by the State,” approved April 5th, 1843, by which stockholders of 
such banks were authorized to pay their subscriptions for stock on 
such banks in bonds of the State issued for their account, and the 
State assumed the possession and management of the assets through 

managers appointed for the purpose, whose powers were the 
538 same, with certain exceptions, as those exercised by the pres- 

ident and directors before the liquidation, and the bonds of 
the State issued for account of said banks were authorized to be ex- 
tended for a term of fifteen years. 

Complainant says that prior to the 30th of June, 1848, the date 
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of the maturity of the bonds of renewal issued for account of said 
Consolidated Association under said act of March 21, 1835, the stock- 
holders of said corporation being under obligation, as aforesaid, tu 
the State and to the holders of said bonds of the State issued for 
account of said corporation, attended by the guarantees and securi- 
ties aforesaid, and it being impracticable to provide funds from the 
assets of said corporation, including in the said stock obligations 
and mortgages, in time to meet said bonds and the interest coupons 
thereon as they became due, except by immediate enforcement of 
said stock obligations and mortgages to an extent which would 
greatly inconvenience and embarrass said stockholders, the General 
Assembly of the State of Louisiana passed an act, approved April 
6th, 1847, “ to protect the State against loss on account of its liabil- 
ities for bonds issued for the use of the property banks,” by which 
the stockholders were permitted to participate with the managers 
appointed on behalf of the State in the administration of the assets 
and affairs of the bank in liquidation, and by the 4th section of 
which the managers and directors were “ authorized to extend, by 
endorsement or otherwise, the bonds of the State in favor of said 
bank for six, nine, twelve, fifteen, and eighteen years, with the pro- 

viso that the stockholders should be at liberty to discharge 
o4 those bonds sooner, and authority was granted to continue 

the liquidation of the corporation until the maturity and 
payment of the bonds thus extended.” 

By the 5th section of said act it was made the duty of said mana- 
gers and directors, within thirty days from their being qualified 
and entering upon the duties of their office, to set apart a sufficient 
amount of the assets of the Consolidated Association to pay the in- 
terest then due upon the bonds of the State issued for account of 
said bank, and to adopt means to secure the punctual payment of 
the same for the future. 

By the 7th section of said act the stockholders of any of the prop- 
erty banks were authorized, through their managers and directors 
or otherwise, to negotiate and contract with the bondholders to pro- 
cure the release of the State. 

By the 6th section of said act it was made the duty of the mana- 
gers and directors to require such annual or periodical payment 
from the stockholders, ‘independently of their stock obligations,” 
as would “ accumulate a fund sufficient to meet faithfully and regu- 
larly the obligations of the State” for account of said bank: Pro- 
vided, That the amounts to be required from said stockholders 
should be divided into equal instalments running from one to 
seventeen years. 

By an act supplemental to said act No. 100 of 1847, “to protect 
the State from loss on account of its liabilities for bonds for the use 

of the property banks,” being act No. 216, approved May 4th, 
5d 1847, it was, by the 2d section thereof, enacted that, with cer- 
tain qualifications stated in said section, bonds of the State 
issued for ‘account of said bank, as well as all matured obligations 
of said bank, should be received from stockholders in payment of 
their annual instalments, and by the 3d section that the stock- 
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holders should be authorized to discharge their whole debt in such 
bonds of the State upon certain terms stated in said section, but 
complainant is informed and believes that none of the stockholders 
availed themselves of the permission accorded in said third sec- 
tion. | 
Complainant says further that after the passage of said acts of 
April 6th and May 4th, 1847, to wit, on the 5th of June, 1847, a 
committee of the board of managers and directors of said Consolli- 
dated Association made a report to said board, in which it stated 
that it was of opinion “that in proceeding to the liquidation the 
object must be to secure the payment of the obligations of the State 
and of the interest thereon,” and to that end recommended that 
the accounts of the stockholders should be settled, and that the pay- 
ment of the balance of each account, with seven percent. perannum 
interest, in equal annual instalments, extend from one to eighteen 
years, without any further delay, and “ that a contribution of about 
five hundred thousand dollars must be paid by the stockholders in 
seventeen years, in equal instalments, without interest, and that the 
speedy and faithful execution of those measures would “ probably 
determine the holders of the obligations of the State either to post- 
pone the payment of those obligations according to the law 
56 or to wait for the payment thereof without passing any con- 
tract to that effect,” and the said committee reported certain 
resolutions, which were adopted by the board of managers and di- 
rectors on the said 5th of June, 1847, and which were as follows, 
viz: 

Ist. Resolved, That according to the legislative act approved the 
6th of April, 1847,a contribution of six dollars per share shall be 
paid by each stockholder of the Consolidated Association on the 1st 
of June, 1849, and on the first of June of each of the sixteen ensuing 

ears. 

“ 2. Resolved, That the sums now due on stock loans, including 
the interest due, shall be divided into eighteen equal annual instal- 
ments, the payment of the first to take place at furthest on the first 
of June, 1848, and the payment of the others at furthest on the first 
of June of each of the seventeen ensuing years; that the interest on 
said payments, instead of being in the form of a discount of 63 per 
cent., payable in advance, shall be added to the portion of the capital 
due each year at the rate of 7 per cent., and shall be included in each 
of the eighteen bonds or obligations to be subscribed by the stock- 
holders. : 

3. Resolved, That as soon as the accounts of the stockholders 
‘shall have been prepared the said stockholders shall be invited by 
the cashier to come, within the shortest delay, in order to subscribe 
all the necessary bonds and acts to entitle them to the above-granted 
delays. | 

4. ’Ranolved, That the cashier be requested to annex to the letter, 

by him to be addressed to the stockholders, copies of the last 
57 laws, of the report, and of the present resolutions. _ 
In pursuance of the last resolution a letter was addressed 
by the cashier to the stockholders of the following tenor: 
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* CONSOLIDATED ASSOCIATION OF THE 
PLANTERS OF LOUISIANA, 
“ NEw ORLEANS, 10th of June, 1847. 


“S1r: I am instructed to call your attention to the annexed re- 
port and resolutions adopted by the managers and directors of the 
bank at their meeting of the oth inst. I also transmit to you a copy of 
two acts concerning the property banks, approved on the 6th of 
April and the 4th of May, 1847, and your account with this institu- 
tion, showing the amount of your indebtedness, in capital and inter- 
est, as one of the stockholders. 

“With a view to facilitate the payment of the sums due to the bank 
the board have resolved to permit the stockholders to divide the 
total amount due by them into eighteen instalments, which, with 
the interest and contributions acquired according to law, will, as you 
perceive, hardly exceed the yearly instalments and interest which, 
up to this day, you have been called upon to pay. 

“The board of administration are in hopes that the facilities 
granted to the stockholders of the consolidated association by the 
above-mentioned resolutions will induce them to come forward with- 
out delay and pass the act that will be necessary before they can 
take the benefit of said facilities. 

“Respectfully, your ob’t serv't, 
“ (Signed) S. MILTENBERGER, Cashier.” 


58 Complainant avers upon information that shortly after said 

10th of June, 1847, the stockholders of said corporation, with 
but few exceptions, availed themselves of the facilities thus accorded 
to them, and to that end signed the necessary act referred to in said 
resolutions, the terms and stipulations of which material to be stated 
will be hereinafter set forth. 

Complainant says that subsequent to said 10th of June, 1847, the 
said bonds of renewal issued as aforesaid under said act of 1835 
were, under the authorization of said act of April 6th, 1847, extended 
by endorsement and made payable in fifths in the years 1854, 1857, 
1860, 1863, and 1866, as will more fully appear by certain of said 
bonds annexed to the original bill of complaint herein for greater cer- 
tainty and made part thereof as Exhibit A. 

Complainant avers that after acceptance by said stockholders of 
the facilities and delays accorded them as aforesaid under authority 
of said act of April 6th, 1847, and the signing of the said act required 
to entitle them to avail themselves of said delays and facilities, some 
of the instalments thereby stipulated to be paid Were paid by some 
of said stockholders, but many of said instalments were not paid by 
many of them when due and have not been paid at any time since, 
and some of said stockholders pretend not only that they are dis- 
charged from all liability for such unpaid instalments by the pre- 
scription of five or ten years, but that the said act of April 6th, 1847, 
and the contract and agreement entered into by them as aforesaid 
to pay said instalments constitutes a full and final settlement 
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59 between them and the State of Louisiana by contract, whereby 
they are discharged from all liability on account of said 
original stock subscriptions and mortgages made or assumed by 
them other than the liability to pay said instalments, from which 
latter liability they claim to be discharged by prescription as afore- 
said, the said stockholders pretending that the said contract to pay 
said instalments entered into by them as aforesaid was intended by 
the State of Louisiana, or is entitled to have effect against the State 
of Louisiana and the bondholders aforesaid, as a novation of said 
original subscriptions for three millions of dollars of the stock of 
said corporation and of the mortgages executed to secure the same, 
and to operate in favor of said stockholders a release from all liabil- 
ity to the State or to the bondholders on account of said stock sub- 
scriptions and mortgages, whereas complainant charges the truth to 
be that the said act of April the 6th, 1847, and the contracts entered 
into thereunder by said stockholders and the transactions subse- 
quently had under said contracts were not intended or understood 
at the time, either by the State, the corporation, its stockholders, or 
the bondholders, to import or imply in any way any such novation 
or release of the liability of the said stockholders under said stock 
subscriptions and mortgages. Complainant charges the truth to 
be that the State was constrained to consent to the further exten- 
sion of the said bonds of renewal issued in and of said corporation 
under said act of 1835 solely by the inability and failure of the 
corporation and its stockholders to provide funds, as they 
60 were under obligation to do, to meet said bonds and 
all interest thereon by the 30th of June, 1848, and so re- 
lieve the State from its liability on their aécount; that the exten- 
sion of time to said stockholders of from one to seventeen years was 
solely for their convenience and accommodation, a concession made 
to them by the liberality of the State and of the bondholders, with- 
out consideration or inducement other than to give them ample time 
to pay their own debts, by so doing release from liability therefor 
the State whose relation to them in respect of the debts evidenced 
by-said bonds was that of a surety for their accommodation ; that 
the truth of the matter is that at the time of the passage of said act 
of April 6th, 1847, and of the adoption of said resolution by the 
board of directors and managers of said corporation on the 5th of 
June, 1847, calling upon said stockholders for a contribution of 
about five hundred thousand dollars, and of the entering into said 
contracis by said stockholders to entitle them to the facilities and 
delays accorded to them by said act and said resolution, the actual 
existing liability of the State on account of bonds issued for the 
accommodation of said corporation and its stockholders, as shown 
by the statement made to the board of currency on the 2nd of Jan- 
uary, 1845, by S. Miltenberger, cashier of said Consolidated Associa- 
tion, and by the board of currency, submitted to the Legislature 
which passed said act of April 6th, 1847, and published at page 47 
of the senate journal of that year, was as follows: 
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61 Amount of bonds of the State issued in favor 
of the Consolidated Association and then out- 
ONGINE Sooo snide h eka $1,643,000 00 
Of which $552,000 were due on the 30th of June, 
1843, and $1,091 were to fall due on the 30th 
of June, 1848. 


Amount of coupons of interest on State bonds then 
ON ak Si is hs ini end Kh ce 218,325 00 


$1,861,325 00 


Showing that the liability of the State on account of bonds issued for 
the use of said corporation, at the time of the passage of the act of April 
6, 1847, the purpose of which is declared in the title to be to protect 
the State from loss on account of its liabilities on bonds issued for 
the use of the property banks amounted to over one million eight 
hundred thousand dollars, or to nearly two million of dollars, and 
showing that the pretense of said stockholders that this purpose was 
intended to be accomplished by a compromise and settlement be- 
tween the State and the stockholders under the provisions of said 
act, whereby the State would release said stockholders from their 
liability on account of stock subscriptions and stock mortgages to 
the amount of three millions of dollars, made and granted for the 
express purpose of guaranteeing the State such loss, in consideration 
of the bondholders obligating themselves in another form to pay 
about five hundred thousand dollars in a period of eighteen years, 
is utterly untenable and absurd on the face of it. 

And, further, as to said pretense of said stockholders, complainant 

charges that, at the time of the passage of said act of April 
62 6th, 1847, thesaid stockholders were not only absolutely liable 

to be called upon to contribute to the extent of five hundred 
dollars for every share of stock subscribed for or assumed by them 
towards the payment of the debts of said corporation, which liability 
was secured by the stock mortgages executed in conformity to the 
requirements of said act of 1827 and 1828, constituted by said acts a 
special trust fund, of which the State and the bondholders were the | 
cestui que trust, but the said stockholders were at the same time in- 
debted to said corporation for the larger portion of its cash capital 
of two million and a half dollars raised, as before stated, upon the 
pledge of the public faith and credit of the State of Louisiana, dis- 
tributed among and paid out to said stockholders: in the form of 
stock loans, the said stockholders being entitled under said acts of 
1827 and 1828 to borrow one million five hundred thousand dollars 
out of the two million five hundred thousand dollars of the bor- 
rowed cash capital of said bank. 

Upon the face of said act of April 6th, 1847, it is manifest, as it is 
therein stated explicitly in express terms, that the calls to be made 
upon the stockholders under the 6th section of the act were to be 
made “independently of their stock obligations,” and complainant 
therefore charges that said pretense that the stockholders who have 
paid said calls or claim to be, on the plea of prescription, exempt 
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from liability to pay them are thereby discharged: entirely from 
their stock obligations is in direct conflict with the said terms of the 
statute, and is, therefore, altogether untenable. 
63 And complainant further says that the said pretense of said 
stockholders that their liability upon said stock obligations 
and mortgages was extinguished by novation by effect of a new con- 
tract alleged to have been entered into between the State and the 
stockholders by and through said statute of April 6th, 1847, and agree- 
ments entered into and acts performed thereunder is altogether 
irreconcilable with the explicit terms and express stipulations of said 
authentic acts executed and signed as aforesaid by all of said stock- 
holders who availed themselves of the facilities and delays accorded 
to them by said act of April 6th, 1847, in all of which acts the origi- 
nal stock obligations and mortgages granted to secure them are ex- 
pressly mentioned — referred to for certainty and made part of said 
authentic acts executed under said statute of April 6th, 1847, and 
all of which last-mentioned acts embrace an express reservation of 
all rights resulting from said original stock obligations and mort- 
gages, and all embody an explicit statement that they are intended 
only to assure to the stockholders the delays of payment therein 
specified without operating any novation whatever, and the said 
statement madein the beginning ofall of said acts is reiterated towards 
the close thereof in the form of an express stipulation that nothing 
in the said acts should be considered as in anywise affecting the 
rights, privileges, actions, and mortgages of the said Consolidated 
Association resulting in its favor from the acts evidencing the origi- 
nal stock obligations and mortgages, which are to remain in all their 
original force and effect, nothing therein being derogated from 
64 or changed by said last executed acts, except as to what is 
therein stipulated with regard tg the delays granted and the 
mode of sale in case of seizure. 
Furthermore, complainant says that much the larger number, if 


not all, of the parties made defendants hereto as stockholders of. 


said. corporation have become such by voluntary assumption of 
said stock obligations and mortgages at times subsequent to said 
pretended extinction of liability on said stock obligations and mort- 
gages by novation as aforesaid, and that nevertheless, in the authen- 
tic acts by which such assumption of liability has been made and 
by which properties affected by said stock mortgages have been ac- 
quired, the said parties have recognized the said stock obligations 
and mortgages. as existing obligations and liens, and that the as- 
sumption of said obligations and recognition of said mortgages 
in favor of said Consolidated Association have constituted a mate- 
rial element of the consideration and price for which said prop- 
erties were acquired by said parties, and that it is contrary to 
equity and good conscience for said parties now to deny the ex- 
istence of said stock obligations and mortgages so as aforesaid vol- 
untarily assumed and recognized by them as part of the consid- 
eration for which said properties were acquired by them. 

7. Complainant further says that, notwithstanding the liberal 
facilities and long delays accorded to the stockholders of said cor- 
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poration by said act of April 6th, 1847, the funds necessary tu meet 

and discharge the liabilities of the State incurred as aforesaid 
65 on account of said corporation were not provided as contem- 

plated by said act, except to a partial and limited extent, 
within the time limited by the act, and thus in the year 1866, by 
which time the said bonds and all interest thereon were to have 
been met and discharged in full under the terms of said act of April 
6th, 1847, the General Assembly of Louisiana, for the further con- 
venience and accommodation of said stockholders, passed an act, 
approved February 26th, 1866, authorizing the managers and di- 
rectors of said Consolidated Association to negotiate the postpone- 
ment of the payment of the bonds and interest coupois issued by 
the State as aforesaid for account of said corporation for a period of 
ten years from June 30th, 1866, or until June 30th, 1876, reserving 
to the stockholders the right to extinguish them at an earlier period, 
and continuing the liquidation of the corporation until the maturity 
and payment of said bonds, and thus said postponed — was nego- 
tiated as contemplated by said act. 

8. Complainant says that he is the holder and owner of three cer- 
tain bonds of the State of Louisiana, issued under the acts afore- 
said, payable to the order of said Consolidated Association and by 
them endorsed, each for the sum of one thousand dollars and num- 
bered 1034, 382, and 1199, and under the act of 1847, by which the 
managers and directors of said Consolidated Association were em- 
powered to extend the payment of said bonds issued under said acts 
of 1827, 1828, and 1835 for periods of six, nine, twelve, fifteen, and 
eighteen years, and of which they availed themselves by paying one- 

fifth of said bonds in 1854 and every three years thereafter, 
66 with the exception of 1866, at which time they failed to ful- 

fill their obligations. Complainant says that on the 30th of 
June, 1866, there remained a balance due on the said bonds of the 
State of one-fifth of their face value, being the last payment to be made 
under the extension granted by the act of 1847; that under the au- 
thorization granted by said act of February 26th, 1866, the mana- 
gers and directors of said Consolidated Association, through their 
agent, A. Schreiber, executed and delivered bonds which were an- 
nexed to and made part of said State bonds, and were with them 
identified and numbered ; that to said bonds coupons were attached, 
and the balance of one-fifth remaining due under the extension of 
the act of 1847 was made payable in instalments on the 30th of 
June, 1870, 1872, 1874, and 1876, with coupons of interest thereon, 
payable semi-annually, in accordance with the provisions of said 
acts of 1827 and 1828, all of which will more fully appear by refer- 
ence to the bonds, annexed to the original bill of complaint herein 
as Exhibit B. : 

9. Complainant says that said corporation paid some of the in- 
stalments as they became due under said extension of the act of 
1866, and that it has failed and refused to pay the other instalments 
and the interest thereon, long since due, on the said bonds held by 
complainant, and that there is now due and owing to complainant, 
and for nar ee he has: made demand without avail, the sum of six 
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hundred and ninety-two dollars and fifty cents for the remaining in- 
stalment and interest, with interest thereon, as will more fully 
appear by reference to said bonds issued by the State and by 
67 the managers and directors of said Consolidated Association 
and annexed to the original bill of complaint herein as Ex- 
hibits A and B. 

10. Complainant says that the corporate capital of said Consoli- 
dated Association consisted originally altogether of the personal obli- 
gations of the stockholders thereof to the amount of three million of 
dollars, acknowledged to be due by them to the corporation and the 
payment of it secured by special mortgages on real estate, no part 
of which was required to be paid in except eventually to pay the 
corporate debts, should it be required for that purpose, the said stock 
obligations and mortgages being specially hypothecated and pledged 
to guarantee the reimbursement of the money borrowed upon the 
faith of the State to constitute the cash capital with which the cor- 
porate business was to be carried on, and complainant says that 
whatever other assets the said corporation now owns in addition to 
the capital represented by such stock, obligations, and mortgages, 
has been realized thereform, and that all of said assets were, by the 
laws of the corporate existence of said association aforesaid, consti- 
tuted a specially designated trust fund for the security and payment 
of the corporate obligations of said association and especially of its 
obligations of the character of those held by complainant and other 
holders of said bonds of the State — of said corporation, and that the 
holders of said bonds have, under said laws, a special statutory lien 
and privilege on said stock obligations and mortgages to secure and 
guarantee the payment to them of the corporate debts evidenced 

thereby and are entitled in equity to enforce the collection 
68 thereof for that purpose, as the cestues que trust of the special 

! trust fund established aforesaid by said laws, and are entitled 
to proceed originally by suit in equity to subject said trust fund to 
the payment of their said debts without being required before so 
doing to recover judgments at law upon their said bonds. : 

10. Complainant says that, under the aforesaid laws and acts 
amendatory thereof, the affairs of said association connected with 
the liquidation thereof were conducted and carried on in the cor- 
porate name by six managers appointed in the manner provided by 
said acts, from the time of the judgment of forfeiture of charter 
aforesaid of the 17th of November, 1842, until the year 1847, when, 
under the said act No. 100, of April 6th of that year, the affairs of 
said corporation, in connection with its liquidation, were entrusted 
to the management and administration of a board of managers and 
directors, consisting of three managers appointed by and on behalf 
of the State and of three directors, stockholders of said association, 
elected by and. on behalf of the stockholders thereof, and that under 
said act No. 100 of 1847 and acts amendatory thereof and under 
act No. 38 of 1866, the said association continued to be fully organ- 
ized and to maintain its corporate existence for purposes of liquida- 
tion and the said board of managers and directors continued in the 
administration of the affairs of said corporation until on or about 
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the 17th. of June, 1876, when the individuals constituting the board 
of managers and directors then in office abandoned their trust and 
the affairs of said corporation became, for the time, derelict, 
69 and that thereupon and shortly thereafter, to wit, on the 7th 
of September, 1876, when a bill in equity was filed in this 
court by a holder of certain of said bonds of the State and of said 
association, for himself and on behalf of all other holders of similar 
securities, praying for the appointment by the court of receivers to 
take charge of the property and assets of said association and for a 
Judicial liquidation and settlement of the affairs of said derelict cor- 
poration, and that thereupon, after due proceedings, receivers were 
appointed by this court, through whom it took possession of and 
judicially sequestered all the property and assets of said corporation 
for the benefit of the creditors thereof, which suit or proceeding is 
entitled Max Grebner vs. B. F. Flanders and others and is num- 
bered 7940 on the docket of the court. 
$2. Complainant further says that the judicial liquidation and 
settlement of the affairs of the said corporation was being proceeded 
with in said suit, under the control and supervision of this court in 
the exercise of its equitable jurisdiction, vested in it by the Consti- 
tution and laws of the United States, when on the 30th of March, 
1878, the Legislature of the State of Louisiana passed an act, No. 20 
of the extra session of that year, “to provide for the further liqui- 
dation of the Consolidated Association of the Planters of Louisiana,” 
etc., etc., a copy of which act was officially transmitted by the Gov- 
ernor of the State to this court, and which act, in its first section, 
was embodied the extraordinary request addressed to the 
70 = judges of this court, not in thé form of a bill, petition, or 
pleading in any cause, but directly in the form of a law 
from the Legislature of the State of Louisiana to the “ honorable 
judges of the circuit court of the United States for this district and 
circuit,” that the said judges should rescind a decretal order regu- 
larly made in the exercise of their lawful jurisdiction in a cause 
depending before them between an alien and citizens of the State of 
Louisiana—that is to say, that they should rescind the order of said 
court appointing receivers in said suit of Max Grebner vs. B. F. 
Flanders and others, No. 7940 of the docket of the court, and com- 
plainant says, upon information and belief, that the passage of said 
act, embodying said extraordinary attempt on the part of the Legis- 
lature of a State to control or influence judges of a Federal court in 
the discharge of judicial functions incumbent upon them under 
the Constitution and laws of the United States, was induced and 
procured by the representations and at the instance of said stock- 
holders of said corporation with a view to avoid. the judicial en- 
forcement against them at the suit of creditors of said corporation 
_ of the stock obligations aud mortgages aforesaid, and upon the pre- 
text that it would be conducive to the security of the State of 
Louisiana against loss on account of its liability on its said bonds 
issued as aforesaid on account and for the accommodation of said 
corporation and its stockholders, that the said order appointing 
receivers should be rescinded and the control and possession of its 
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assets and affairs should be restored to the president and 
71 directors of said corporation as organized under act No. 113 

of 1853, subsequent to the rendition of said decree for the 
appointment of receivers in said suit of Max Grebner vs. B. F. 
Flanders, No. 7940 of the ducket. 

Complainant says further that prior to the passage of said act No. 
20 of the extra session of 1878 the State of Louisiana had in the 
year 1874 passed an act known as the funding act, whereby the 
said State declined and refused to make any provision in the future 
for the payment of principal or interest of bonds of the State then 
outstanding, as were acknowledged or should be held by the su- 
preme court of the State to be valid obligations of the State, other- 
wise than by giving in exchange other bonds of the State known 
as consolidated bonds of the State of 1874, at the rate of sixty cents 
on the dollar of new bonds for one dollar of bonds before outstand- 
ing; and it was by the 3d section of said act No. 20 of 1878 enacted 
that in case it should be decided by the supreme court of the State 
that the bonds issued in aid of said Consolidated Association were 
legal and valid obligations of the Stateand properly fundable under 
said funding act of 1874, the board of liquidation, upon receiving 
the same in exchange for bonds issued under said funding act, 
should, instead of cancelling and destroying them, as provided in 
case of other bonds, preserve the same after stamping or printing 
upon them such statement as to show that the obligation of the 
State thereon has been extinguished, turn them over to.the auditor 
of public accounts to be preserved as evidence of the obligation of 

the corporation to the State; and by the 4th section of said 
72 act it was made the duty of the auditor to open upon his 

books an account with the Consolidated Association of the 
Planters of Louisiana, wherein he shall charge said association with 
the amount of all the bonds issued under said funding act in ex- 
change for bonds issued by the State in aid of said association, and 
shall credit the association with the amount of all consolidated 
bonds (of 1874) surrendered by it to the State for cancellation and 
with all moneys paid in by it to meet interest as it shall accrue. 

By the 5th section of said act it was made the duty of the 
president and directors, assoon as they should be restored to pos- 
session, to convert into cash all the assets of the association except 
the stock mortgages, in the most speedy and effectual manner, and 
as fast as funds should be realized from said assets, over and above 
necessary expenses of liquidation, to invest the same in State consols 
of 1874. 

By the 6th section of said act it was made the duty of the presi- 
dent and directors to make or cause to be made an investigation of 
the mortgages given to secure the subscriptions to the capital stock 
of said association, and to ascertain therefrom, lst, the number of 
shares of stock outstanding and the amount due thereon; 2d, the 
respective owners of said stock or of the property affected by the 
stock mortgage; 3d, the value of such properties; and it was made 
the duty of the president and directors to form an estimate of the 

amount which it would be necessary to provide to pay semi-annu- 
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ally interest on amount of State consols of 1874 issued in ex- 
73 change for bonds in aid of the Consolidated Association which 

the State would be called upon to pay during the current — and 
also of the amount which would be necessary to purchase and sur- 
render to the State in each year one-tenth of the total amount of 
State consols charged against the association as aforesaid at the date 
of payment; and upon those dates the president and directors were 
required to levy and call in an assessment upon each share of stock 
and to require such periodical payment thereof as would be suffi- 
cient and timely to pay the interest of the current year and to pur- 
chase an amount of State consols in conformity to the estimate to 
be made as aforesaid. 

By the 13th section of said act it was provided that the liquida- 
tion of the corporation should continue until the payment of the 
obligations of the State incurred on account thereof, “ reserving the 
right to the State, in case of failure on the part of the corporation to 
provide for payment of interest and extinction of part of the princi- 
pal of the bonds,” as contemplated by the act, to make such other 
and further regulations for the liquidation as might thereafter be 
deemed proper. 

And by the 15th section of said act it was enacted that no delay 
should be granted to any stockholder under the provisions of the 
act “until the stockholder desiring to avail himself of it shall have 
by authentic act acknowledged all his obligations to the State,” and 
that nothing in the act should be held in any way, either directly 
or indirectly, to constitute a contract so as to deprive the State of 
the right by future laws to create such additional machinery or 
remedies and should be deemed necessary. 

13. Complainant further says that thereafter, on the 20th of 
74 March, 1874, by consent of the complainant in said suit of 
Grebner vs. Flanders and of all parties thereto, except Hunt- 
ington and Champlin, who had been admitted to become parties as 
holders of certain of said bonds of the State and of said association, 
a decree was entered in said cause by which the appointment of re- 
ceivers therein was vacated and the assets of said corporation in their 
hands ordered to be delivered to the president and directors of said 
association, as appointed and organized under said act No. 20 of 
1878, and that thereupon the said Huntington and Champlin took 
an appeal from said decree, which operated as supersedeas, but which 
they afterwards abandoned, and said decree was executed and the 
assets of the corporation delivered accordingly to said president and. 
directors on the fifth of June, 1880. 

Complainant says that throughout said proceeding of Grebner vs. 
Flanders the attempt to subject the assets of said corporation judi- 
cially to the payment of its debts, and to that end to enforce a liqui- 
dation and settlement of its affairs under the jurisdiction and 
authority of this honorable court, was strenuously resisted at every 
step, in the name of said corporation, through the said president and 
directors, and of the State-of Louisiana, but really on behalf and in 


the interest of said stockholders, with a view to evade and avoid the 


enforcement against them of the said stock obligations and mort- 
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gages by decree and process of the court, and that this was done upon 


the pretense, among others, that it was not to the interest of the State | 


that the assets of said corporation, including the said stock 
75 obligations and mortgages, should be judicially subjected in 

said proceeding to the satisfaction of the debts of said corpo- 
ration for which the State was liable as aforesaid, but that assets 
would be more effectually applied to that purpose and the State more 
effectually relieved from the said liability by the possession and ad- 
ministration of said assets being restored to the president and directors 
of said corporation, to be administered upon by them under the pro- 
visions of said act No. 20 of 1878, whereas complainant charges the 
truth to be that the said stockholders did not intend to and have not 
availed themselves of the terms of said act by acknowledging by 
authentic act their obligations to the State, as required by the 15th 
section of the act, but that, since the passage of said act and the de- 
livery of the assets of said corporation for administration to said 
president and directors, all of said stockholders, as complainant is 
informed and believes, have denied and sought to repudiate any and 
all liability either to the State or the bondholders for or on account 
of said stock obligations and mortgages; and complainant says that 
this has been and is stil] done by all or some of said stockholders, not 
only upon the pretense before stated, that all of said stock obligations 
and mortgages have long since been extinguished by novation and 
payment or prescription or accord and satisfaction under the terms of 
said act of April 6th, 1847,in the manner hereinbefore stated, but upon 
the further pretense that in some way the great length of time through 
which the liquidation of the affairs of said corporation had been pro- 

tracted and the heavy charges against its assets which have 
76 resulted therefrom, and especially the charges made there 

against and allowed by this court in the said proceeding of 
Max Grebner vs. B. F. Flanders and others, have operated a release 
and discharge of said stockholders for or on account of said stock 
obligations and mortgages, either to the corporation, the State, or 
the bondholders, whereas complainant charges that in nowise can 
said delays or the allowance of said charges be entitled to any such 
operation or effect in law or equity ; that the truth is, as has been 
hereinbefore stated, that the said delays were in every instance 
granted for the convenience and accommodation of said stockholders 
and at their instance, and that the expense that has been incident 
to the liquidation is mainly attributable to the long period during 
which it has been protracted for the benefit and convenience of said 
stockholders, and that the charges made and allowed by this court 
in the said proceeding of Max Grebner vs. B. F. Flanders and others 
were largely occasioned by the strenuous resistance made therein as 
aforesaid on behalfof said stockholders and in their interest tosaid suit 
to subject the assets of said corporation to the satisfaction of its debts, 
and that the amounts allowed by the court were such as were deemed 
by the court, in its judgment, proper to be allowed under the circum- 
stances, and that the decrees of this court in that particular are not 
subject to revision elsewhere, except by the Supreme Court of the 
United States, to which no appeal from said decrees was ever taken ; 


— 
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and, further, complainant says that if said allowances were excessive, 
which is not admitted, but is denied, neither the State 
17 nor the bondholders are to be in anywise prejudiced thereby, 
under the maxim of the law that the act of the court shall 
prejudice no one—actus curize nemenim gravabit. Complainant says 
that had the stockholders accepted the benefit of said act No. 20 of 
1878, as provided by the 15th section thereof, they would have been 
entitled to the benefit of a reduction of forty per cent. of the capital 
of the corporate indebtedness represented by so many of the said 
bonds of the State issued in aid of said corporation as should be 
exchanged under said act for Louisiana consols of 1874, for which 
a very large amount of said bonds in aid of said corporation have 
been actually exchanged, the said bonds issued in aid of said cor- 
poration being now held by the State under the 4th section of said 
act of 1878 “as evidence of the obligation of the corporation to the 
State; ” but complainant says that the said stockholders were not 
satisfied to accepi a reduction of forty per cent. of the greater portion 
of said corporate indebtedness for which they were and are liable as 
aforesaid now, upon the false and untenable pretenses aforesaid, 
deny and repudiate all liability on account of said stock obligations 
and mortgages for any portion whatever of said indebtedness, either 
to said corporation, to the State, or to the bondholders, and claim 
the right to huld and enjoy the properties affected by said stock 
mortgages free and clear of all incumbrance on account thereof, 
which claims, complainant says, are without warrant in law and 
contrary to equity and good conscience, the said stockholders and 
the said properties remaining liable to the said corporation, 
78 to the State, and to the bondholders to the full amount of 
said stock subscriptions, subject only to such credits as they 
may be entitled to for any sums heretofore actually paid on accourt 
of such stock subscriptions. 

Complainant says that the said president and directors of said 
association, as organized under said act No. 20 of 1878, after having 
obtained possession and administration of the assets and affairs of 
said corporation as aforesaid, made the estimates required by said 
act and an assessment against the stockholders of certain syms to 
be periodically paid in accordance with the terms of said act, but 
complainant says that none of the stockholders have voluntarily 
paid said assessments nor has the said board collected any of them 
by process of law, and complainant says that the liquidation of the 
affairs of said corporation was further protracted under the admin- 
istration of said board, without effectual relief being afforded to the 
creditor of said corporation, until the 5th of July, 1882, when act 


No. 78 of that year was passed by the Legislature of the State, by 


the preamble of which it is declared as follows: 

Whereas it has been decided by the supreme court of Louisiana 
that the bonds issued by the State in aid of the Consolidated Asso- 
ciation of the Planters of Louisiana are valid obligations of the State 
and entitled to be exchanged for consolidated bonds of the State 
under the funding act of 1874; and 

Whereas very nearly all of said bonds have been actually funded 
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in consolidated bonds of this State under the provisions of 
79 said funding act of 1874; and 
Whereas suits have been brought against any stockholders 
of said association who have combined to resist the same; and 
Whereas many stockholders would. prefer settling at once their 
share of indebtedness based upon the actual condition of said asso- 
ciation, and nothing more can fairly be demanded of them; and 
Whereas the protracted liquidation for more than a quarter of a 


* century and the very remote prospect of its termination and the 


very heavy expenses consequent thereon cause great damage to the 
State and to the importunate stockholders, practically taking their 
property out of commerce, and that it As to the evident advantage 
of all that the affairs of this association be speedily wound up, the 
State reimbursed its bonds and the properties released from this 
mortgage, and in the body of the act a mode was provided for the 
voluntary settlement of the obligations of such of the stockholders 
as might choose — avail themselves of the provisions of the act upon 
a fair and equitable basis and the release of their properties from 
the incumbrance of the stock mortgages; but complainant is in- 
formed and says that the assumption in the preamble of the act, 
that many of the stockholders would prefer to settle their share of 
the corporate indebtedness in that manner, was a mistaken one on 
the part of the Legislature which passed the act, and that none of 
the stockholders have availed themselves of the provisions of the 

act to make such voluntary settlement, but that all of them 
80 refuse to make any settlement or to pay anything towards 

the satisfaction of the corporate debts of said association, 
either under said act No. 78 of 1882 or under said act No. 20 of 1878; 
and complainant says that the said president and directors of said 
association have utterly failed to accomplish anything effectual to- 
wards the final liquidation and settlement of the affairs of said cor- 
poration or the application of its assets, especially of the said stock 
obligations and mortgages constituting the main trust fund for the 
purpose, to the satisfaction of the corporate debts during all the time 
that they have had control of the administration of the affairs of said 
association, since the assets thereof were delivered to them as afore- 
said upon the voluntary dismissal of said suit of Max Grebner vs. 
B. F. Flanders as aforesaid, and that there is no hope or prospect of 
said president and directors being able to accomplish in the future, 
should they be permitted to continue the administration of said cor- 
poration, anything effectual towards the relief of the corporate cred- 
itors; and complainant here reiterates and reaffirms all the aver- — 
ments of his original bill of complaint herein — regard to the said 
administration of said president and directors. 

15, 16, 17, 18, 19. Complainant reiterates all the averments of his 
original bill contained in paragraphs 15, 16, 17, 18, and 19 thereof, 
without anendment or moditication, except that he says that it was 
not and is not intended to be admitted thereby, but, on the contrary, 

he expressly denies that any of the matters or things men- 
81 tioned in certain opinions of the supreme court of Louisiana 
therein set forth are in anywise sufficient or effective in law 
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to operate any release, extinguishment, or impairment of the said 
stock obligations and mortgages; but this complainant says that, for 
the reasons hereinbefore stated, the said stock obligations and mort- 
gages are and remain in full force and effect against said stockhold- 
ers and the properties mortgaged and in favor of said corporation 
of the State and of the bondholders, notwithstanding any and all of 
said matters and things in said opinions mentioned. 

20. Complainant says that since the filing of his original bill of 
complaint herein he has been advised to amend his said bill and to 
make the stockholders of said corporation, as far as they are known 
to him, parties defendant to this suit; and he says, upon informa- 
tion and belief, that all the persons named in this his amended bill 
as defendants, other than the said corporation and the president and 
directors thereof, are stockholders of said corporation, or are in pos- 
session of properties subject to stock mortgages in favor of said cor- 
poration, and are liable to be held to account to the creditors of said 
corporation in this proceeding, and that complainant is entitled to 
a full discovery from said defendants in relation to said matters in 
answer to the interrogatories hereinafter propounded to them. 

Complainant says that, to the best of his information and belief, 
the debts and liabilities of said corporation still outstanding and un- 

satisfied are very large; that the bonds of the State of Louisi- 
82 ana issued in and of said Consolidated Association which have 

not been funded into State consols under the funding act of 
1874, still outstanding and unsatisfied, amount to over $64,000 ; that 
the bonds known as consols, issued by the State of Louisiana in ex- 
change for other bonds originally issued by the State in aid of the 
Consolidated Association, amounting to $419,942.00, said consols heing 
chargeable to the association, amount to -$251,965.20, and that the 
interest on said amount of consols from January 1, 1874, to Decem- | 
ber 31, 1883, paid in cash by the State and chargeable to said asso- 
ciation, amounted, on the 31st of December, 1883, to $117,163.81, and 
that the total indebtedness of the said association on the said ac- 
counts on the 31 of December, 1883, amounted to $433,207.00. 

Complainant says that the assets of said association other than 
said stock obligations and stock mortgages are of comparatively 
smal] value and altogether insufficient to pay the debts of said cor- 
poration, and that in order to bring into court an adequate fund to 
satisfy said indebtedness it will be necessary to enforce in this pro- 
ceeding the collection of so much of the sums due on said stock ob- 
ligations and stock mortgages as may be found necessary for that 
purpose to the full extent and amount of five hundred dollars on 
each and every share of said stock, allowing credit against said 
amount of five hundred dollars per share for any sum or sums here- 
tofore actually paid into said corporation on any of said shares. 

To the end, therefore, that said defendants may, if they can, show 

why your orator and the other creditors of said Consolidated 
83 Association of the Planters of Louisiana, on whose behalf, as 
well as that of your orator this suit is brought, should not 
have the relief hereby prayed for, and may, upon their several and 
respective oaths and to the best of their several and respective 
6—1112 | 
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knowledge, remembrance, information, and belief, full, true, direct, 
and perfect answer make to such of the several interrogatories here- 
inafter numbered and set forth as by the note hereunder written they 
are respectively required to answer—that is to say: 
1st interrogatory. Whether you have at any time owned or as- 
sumed to pay any share or shares of the capital-stock subscription of 
the Consolidated Association of the Planters of Louisiana ; and, if so, 
how many of such shares have you owned or assumed to pay, and 
when did you acquire or assume to pay, and before what notary was 
the act passed by which you’acquired or assumed to pay said shares. 
Annex a copy of such act or acts to your answer. 
2nd interrogatory. Whether you have ever at any time been in- 
debted to said Consolidated Association in any sum orsums for any 
loan or loans of money made to you by said Consolidated Associa- 
tion on any mortgage or mortgages of real estate, or have you at 
any time assuined or become liable to pay any such loan or loans 
made to others than yourself? And, if you say — have, state when 
and how and to what extent you became so indebted, and state be- 
fore what notary or notaries the acts were passed evidencing such 
indebtedness, and give a full description of the property or proper- 
ties mortgaged to secure such indebtedness, or annex copies of all 
notarial acts evidencing such indebtedness and mortgage to 
84 your answer. 
3d interrogatory. Whether you have at any time owned or 
possessed any property or properities or been interested in any 
property or properties mortgaged to said Consolidated Association to 
secure the subscription to any share or shares of the capital stock 
thereof or any indebtedness of any character to said association ; 
and, if you say you have, state when and how you became owner or 
possessor thereof; and, if you became owner or possessor by purchase 
or otherwise than by inheritance, state how and when and before 
what notary or notaries the act or acts was or were passed under 
which you came into ownership or possession of such property or 


properties, with a full description thereof, or annex a copy or copies © 


of such notarial act or acts to your answer; and if you say you 
became owner or possessor of any such property or properties by in- 
heritance or under any last will or testament, state whether you 
became owner or possessor under a will or by inheritance as heir- 
at-law, and if by will state by whom such will was made and by 
whom and in what court it was probated, and if by inheritance as 
heir-at-law state of whom you inherited such property and in what 
court the succession from which you acquired it was opened and 
administered upon and whether you accepted such succession gen- 
erally or with benefit of inventory, and if any other person or per- 
sons are interested with you in the ownership of any such properties, 
however acquired by you, state who such persons are, where they 
reside, and what is the extent and character of their interest 

85 or share in such property or properties. 2 
And your orator prays that an account may be taken, 
under the direction and decree of this honorable court, of all the 
debts and liabilities of said Consolidated Association of the Planters 


_of receivers heretofore granted herein be maintained and perpetuated 
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of Louisiana and of all the assets thereof, and that the court will 
decree that the said stockholders of said association and persons 
who have assumed liability for subscriptions to the capital stock of 
said ssociation are personally liable for the debts of said association 
to the extent and amount of five hundred dollars on every share of 
stock subscribed for or assumed by them, respectively, subject to a 
credit against said sum of five hundred dollars per share of any sum 
or sums heretofore actually paid into said corporation on any of said 
shares, and that all properties mortgaged to said corporation to se- 
cure subscriptions to the stock thereof or the assumption of liability 
for such subscription or to secure any monied indebtedness to said 
corporation of any character are and remain liable to be seized and 
sold under said mortgages for the satisfaction thereof; that it be re- 
ferred to the master in charge in the cause to take and state an ac- 
count— 7 

1. Of all the property and assets and of all the debts and liabilities 
of said corporation. 

2. To ascertain and state the names, citizenship, or alienage and 
residences of all persons and bodies politic claiming to be creditors, 
with the amount of their respective claims, their character, and of 
the proofs submitted to the master in support thereof. 

3. To ascertain and state the names and residences of all 

86 persons appearing to be liable to said corporation and its 

creditors on account of subscriptions to the capital stock of 

said corporation or assumption of liability therefor, with the num- 

ber of shares, respectively, for which said persons appear to be liable, 

and what sum or sums, if any, appear to have been heretofore paid 
into said corporation on any of said shares. 

3. To take and state an account of all indebtedness to said cor- 
poration on other accounts than subscriptions to the capital stock 
thereof or assumption of liability therefor, with names and resi- 
dences of all debtors and amounts due by them, respectively. 

4. To make an inventory and appraisement of all properties mort- 
gaged to said corporation to secure subscriptions to or assumptions 
of the shares of capital stock of said corporation, with number of 
shares so secured in each instance, and to report to the court his 
Opinion. as to the sufficiency or insufficiency of the mortgage se- 
curity in each instance, and to state the amount of stock loans or 
other loans due to said corporation and secured by mortgage of the 
aforesaid properties, with names of debtors and amounts so secured, 
respectively. 7 

5. To inquire into and ascertain the amount necessary to be raised 
from enforcement of stock subscriptions and mortgages to meet and 
satisfy in full, with the avails of the other assets of the corporation, 
all of the debts due by it to its creditors, in principal and interest, 
after payment of all costs and expenses of liquidation and the amount 

per share which it will be necessary to collect from said de- 
87 fendants hereinbefore named as stockholders of said corpora- 
tion for that purpose. 

Your orator prays that the orders for injunction and appointment 
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until the final liquidation and settlement of the affairs of said cor- 
poration and the payment of all its debts in so far as the application 
of its assets to that end will suffice, and that the court will order and 
decree that all of said assets, except the stock obligations and stock 
loans and mortgages, be sold with as little delay as may be and upon 
such terms as the court shall direct, and that the proceeds of such 
sale be brought into court for distribution, and that a decree, or 
decrees, in personam be entered against the said defendant hereinbe- 
fore named as stockholders of said corporation, first, for such amounts 
as shall appear to be due by them to said corporations as stock loans; 
and, second, for such an amount per share of the stock subscriptions 
and obligations of said corporation as they are liable for, respectively, 
as may by the court be deemed necessary, in addition to the other 
resources of said association, to constitute a fund sufficient in amount 
to pay and satisfy all of its debts and liabilities and all necessary 
costs and expenses of this litigation ; and that the court will decree 
that the said mortgages given to secure the said subscriptions to the 
capital stock of said association and all subsequent assumptions 
thereof constitute valid and subsisting mortgage liens upon the 
properties described in the acts granting and assuming said mort- 

gages to secure the sums named in said acts, and that all acts 


88 of mortgages given to secure loans from said¢ association and ' 


all acts of assumption of liability for such loans constitute 
valid and subsisting mortgage liens on the properties described in 
said acts, respectively, for the respective amounts therein named ; and 
that the court will order and decree that all of said mortgaged prop- 
erties be sold according to law,upon such terms and in such manner 
as the court shall direct. 

And your orator prays that the funds to be brought into court 
under the decrees prayed for be thereafter equitably distributed, by 
further decree herein, between all such creditors as may be entitled 
to come in and shall come in under said decree, and establish their 
claims in proportion to the respective amounts thereof and in the 
order of rank in preference to which they may be entitled; and in 
all other respects your orator prays as he has heretofore prayed in 
his original bill, and for general relief. 

May it please your honors to grant unto your orator writs of sub- 
poena, to be directed to said defendants hereinbefore named as stock- 
holders of said Consolidated Association of Planters of Louisiana, 
commanding them and each of them, at a certain time and under.a 
certain penalty therein to be limited, personally to appear before 
this honorable court and then and there full, true, direct, and per- 
fect answer make to all and singular the premises, and further to 
stand to, perform, and abide such further order, direction, and de- 
cree herein as to this honorable court shall seem meet. 


(Signed) JOSEPH P. HORNOR anp 
F. W. BAKER, Solicitors. 
(Signed) HENRY B. KELLY, 


Of Counsel. 
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89 Notr.—The Consolidated Association of the Planters of 
Louisiana, Robert W. Adams, John Calhoun, John Calder, 
John Borland, Wm. H. Byrnes, and John O. Scannell are not re- 
uired to answer any of the interrogatories propounded. 
All the other defendants are required to answer all of them. 


William Cressey, being duly sworn, says that he is the com- 
plainant herein; that he has read the preceding bill and knows its 
contents, and that all the allegations therein set forth as of his own 
knowledge are true and correct, and that as to those set forth upon 
information he believes them to be true. 


(Signed) | WILLIAM CRESSEY. 
Sworn to and subscribed before me this 29th day of January, 1884. 
[SEAL. ] (Signed) WALTER TURNBULL, 
Not. Pub. 


Petition pro Inter Esse Suo of the State of Louisiana. Filed Feb’y 7, 1884. 


In the Circuit Court of the United States for the Eastern District of 
Louisiana. In Equity. 


WILLIAM CRESSEY - 
vs 
, No. 10482. 
l'HE CONSOLIDATED ASSOCIATION OF THE PLANTERS OF 3 
LovuISIANA et al. 


90 To the judges of the circuit court of the United States for the 
eastern district of Louisiana. 

The petition of the State of Louisiana, by her attorney general, 
respectfully shows— 

That under decretal orders heretofore rendered in the above- 
entitled cause this honorable court has, by its receivers, taken into 
its possession and judicially sequestered all of the assets of the said 
corporation defendant with a view to the final liquidation and set- 
tlement of its affairs and to the application of its said assets to the 
payment of its debts and the extinction of its liabilities under the 
authority and direction of this court. 

Petitioner represents that its rights are directly involved and its 
interests largely concerned in the liquidation and settlement of the 
affairs of said defendant corporation, and that it has a special statu- 
tory lien, privilege, mortgage, and right of pledge for the guarantee 
and security of its said rights and interests upon the said assets of 
said corporation. | 

That the State of Louisiana is liable with and for Said defendant 
corporation to the holders of certain bonds of the State issued in aid 
of said corporation, under the statutes set forth, and at the times 
and in the manner and for the purposes jstated in the amended bill 
of complaint of the complainant herein, which in the said particulars 

is hereby adopted and affirmed as true by petitioner ; that 
91. _—sthere are now outstanding of said bonds of the State issued 
in aid of said corporation and upon which the State is liable 
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for account of said corporation bonds to the amount of sixty-four 
thousand two hundred and twenty-four dollars and fifty cents 


($64,224.50), and that by the terms of the statutes under which said — 


bonds were issued and of the contracts existing thereunder between 
the State and the said corporation and its stockholders the State— 
to the end that it may be exonerated from its said liability for ac- 
count of said corporation to the holders of said bonds—is entitled to 
require that the said bonds shall be paid out of any fund to be derived 
from the assets of said corporation which may come into court in 
this proceeding, and especially out of any such fund arising from 
the enforcement of the stock subscriptions and stock mortgages of 
the stockholders of said corporation in the bills of complaint men- 
tioued and by said bills prayed to be enforced. 

And petitioner says that, in addition to the liability aforesaid of 
said corporation to the State, it is directly indebted to the State, for 
and on account of other of said bonds of the State issued as afore- 
said in aid of said corporation, to the amount of four hundred and 
nineteen thousand nine hundred and forty-two dollars ($419,942.00), 
upon which bonds the State has redeemed its liability to the former 
holders thereof, incurred, as aforesaid, on account of said corpora- 
tion, and which bonds, to the amount, as aforesaid, of $419,942, it 
now holds and owns, with full subrogation, as against said corpora- 

tion, to the rights of the former holders of said bonds as evi- 
92 dence of the obligation to the State on account thereof of the 
said corporation and its stockholders. 

Petitioner shows that the said liability of the State upon said 
bonds issued in aid of said corporation was extinguished by the 
delivery by the State to the holders thereof and in exchange tliere- 
for of other bonds of the State, issued under the act of its Legisla- 
ture known as the funding act of 1874, to the amount of two hun- 
dred and fifty-one thousand nine hundred and sixty-five dollars 
and twenty cents ($251,965.20), for which amount and for the in- 
terest to become due thereon, according to the terms of said bonds, 
the State of Louisiana became and is liable to the holders of said 
bonds. 

And petitioner shows that for interest on said bonds issued under 
the funding act of 1874 as aforesaid, to the said amount of $251,- 
965.20, it has paid in cash up to the 31st of December, 1883, the 
sum of one hundred and seventeen thousand one hundred and sixty- 
three dollars and eighty-one cents ($117,163.81), for which amount, 
with interest, the said corporation is now indebted to petitioner ; 
and, further, that petitioner is under obligation to pay and will pay 
when due other sums for interest on said bonds, for which sums, 
with interest thereon, the said corporation will be indebted to pe- 
titioner from the dates of such payments. 

Petitioner says that by the operation aforesaid of funding said 
bonds of the State issued in aid of said corporation in said consoli- . 
dated bonds of the State issued in exchange therefor under the 


funding act of 1874 the principal of the amount of the indebted- 


ness of the State on account of said original bond was 


93 reduced to an amount forty per cent. less than that of the 
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original bonds, but that the State, upon receiving said origi- 
nal bonds from the holders thereof, was by them subrogated to all 
of their rights against said corporation to the full amount of said 
original for bonds which it now holds and owns as evidence of 
such indebtedness of said corporation to the State. 

But, petitioner says, at all times since the funding as aforesaid of 
said original bonds it: has been and now is willing that the said 
corporation and its stockholders, who are eventually liable for its 
debts to the full amount of their stock subscriptions, may have the 
benefit of said reduction of forty per cent. of indebtedness upon the 
fair and equitable condition that the State shall be exonerated from 
its said liability on said bonds issued in aid of said corporation and 
still outstanding, other than those held by the State, by the payment 
of said bonds out of the assets of said corporation, and shall be ex- 
onerated from its said liability on account of bonds of the State 
issued under the funding act of 1874 in exchange for bonds issued 
originally in aid of said corporation by the purchase for account of 
said corpofation, with funds to be derived from its assets, of like 
bonds to a like amount and the surrender thereof to the State for 
cancellation, and upon the repayment to the State on account of 
said corporation, with funds to be derived from its assets, of all sums 
of money paid by the State in cash for interest on said bonds so as 
aforesaid issued under said funding act in exchange for said bonds 

originally issued in aid of said corporation. 
94 And petitioner says that, as before stated, it is entitled 

under the several acts of its Legislature specifically men- 
tioned in the bills of complaint herein, under which its said bonds 
in aid of said corporation were issued_and extended, to a special 
and continuing statutory lien, privilege, right of pledge, and mort- 
gage on the assets of said corporation now under administration 
in this court, as a guarantee for its security and reimbursement in 
respect of its said liabilities so as aforesaid incurred on account of 
said corporation, and that by the terms of said statutes and of the 
contracts existing thereunder between the State and the said corpo- 
ration and its stockholders the State is entitled to have provision 
made out of the corporate assets for the payment of said debts and 
‘the extinction of said libilities so as aforesaid incurred by the State 
for account of said corporation. 

Petitioner further says that it is essential to the assertion of its 
rights against the said corporation and its stockholders and to the 
protection of its interests in and lien, privilege, and right of pledge 
upon the said corporate assets that it shall for those purposes be- 
come a party to this proceeding, and that unless it be admitted a 
party thereto to that end it will be altogether remediless in the 
premises. 

Petitioner hereby adopts, so far as they are pertinent to its said 
purposes, all of the averments and denials of the bills of complaint 
of the complainant herein, and hereby reiterates the same on its own 

behalf. 
95 Wherefore petitioner prays it be allowed to file this its peti- 
tion pro inter esse suo, and that it be admitted a party to the 


- 
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cause for the purposes herein stated ; that it may come in under said 
decretal orders and establish its said claims against the said defend- 
ant corporation and the stockholders thereof, and its lien, ‘privilege, 
and right of pledge upon the assets of said corporation now under 
administration in this court; that it may have the benefit of all 
decrees which may — hereinafter rendered in the cause to the ex- 
tent to which the court shall consider it entitled thereto; and, in so 
far as the prayers for relief in the bills of complaint of complainant 
herein contained are conducive to or consistent with the relief sought 
by petitioner, petitioner hereby joins in and adopts said prayers ; and 
petitioner prays for all such other and further relief in the premises 
as equity and good conscience may require and to your honors 
shall seem meet; and will ever pray, etc., etc. 
(Signed) J. C. EGAN, 
Att'y General. 


Order. 


Let this petition pro inter esse swo of the State of Louisiana be filed, 
and let the petitioner be admitted as party to the cause for the pur- 
poses stated in the petition. 

Feb’y 7th, 1874. 

(Signed) DON A. PARDEE, Judge. 


96 Answer. Filed March 3rd, 1884. 


In the Circuit Court of the United States for the Eastern District 
of Louisiana. In Equity. 


Wm. CRESSEY 
vs. 
No. ; 
Tue CoNSOLIDATED ASSOCIATION OF THE PLANTERS oF {*~° 10432 
LouISIANA eé als. 


The joint and several answer of Robert W. Adams, John Calhoun, 
John Calder, John Borland, William H. Byrnes, and John O. 
Scannell, six of the defendants, to the bill and amended bill of 
complaint of William Cressey, complainant. 


These defendants, respectively, now and at all times hereafter 
saving to themselves all and all manner of benefit or advantage of 
exception or otherwise that can or may be had or taken to the many 
errors, uncertainties, and imperfections in the said bills contained, 
for answer thereto, or to so much thereof as these defendants are 
advised it is material or necessary for them to make answer to, 
severally answering, say— 

That it is true, as stated in said bills, that these defendants consti- 
tute the board of directors of the said Consolidated Association of 
the Planters of Louisiana last appointed and in office, the said de- 

fendant, Robert W. Adams, being president of said board ; 
97 and that it is true, as stated in said bills, that by and under 
an act of the General Assembly of the State of Louisiana of 
March 16th, 1827, the said Consolidated Association of the Planters 


x 
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of Louisiana was duly created a corporation and body politic and 
organized as such, with a capital stock of two million five hundred 
thousand dollars, to be subscribed for by the stockholders of said 
corporation, none of which was required to be paid in for the pur- 
pose of constituting the cash capital of said corporation with which 
its business was to be carried on, but thus it was contemplated and 
intended by said act that such cash capital should be procured by 
said corporation by a loan of two millions of dollars, to be effected 
by it upon bonds to be issued by said corporation, the payment of 
which was to be secured by a pledge of the stock subscriptions afore- 
said and of the mortgages to secure the payment thereof, required 
‘by said act to be executed by the said subscribers to the capital 
stock of said corporation upon real estate of said stockholders of 
adequate value, to secure the shares of stock subscribed for by them 
respectively, and that it was contemplated and intended by said act 
and by the subscribers to the capital stock of the said corporation 
thereby created that the said stockholders were to be obligated 
by stheir said subscriptions to pay in so much thereof, to the ex- 
tent of five hundred dollars per share of stock subscribed for, as 
might thereafter at any time become necessary to enable the said 
corporation to reimburse, in principal and interest, the said loan 
of two million dollars so as aforesaid to be effected by it, and to 
pay all other debts of said corporation thereafter to be con- 

98 tracted which it might be unable at any time thereafter to 
pay out of oiher assets to be acquired by it in the course of 

its corporate business; and, further, these defendants say that it is 
true, as stated in said bills, that the said Consolidated Association did 
not effect said contemplated loan of two millions of dollars or any 

' Joan upon its corporate bonds secured as aforesaid by said stock sub- 
scriptions and mortgages, but that subsequent to the passage of 
said act of March 16th, 1827, and the organization of said corpora- 
tion thereunder, to wit, on the 19th of February, 1828, an act amend- 
atory of said act of 1827 was passed, whereby the amount of said 
stock subscriptions to be secured by mortgage as aforesaid was 
Y authorized to be increased from two million five hundred thousand 
to three million dollars, and the amount of the loan to be negotiated 

was increased from two million to two million five hundred thou- 

sand dollars; and that to facilitate the negotiation of the said loan 

the faith of the State of Louisiana was pledged by said act of 1828, 

~~ and its bonds to the order of said corporation, for said amount of 
two million five hundred thousand dollars, payable in the manner 

| and at the times stated in complainant’s bills, were executed and 
delivered and the proceeds of the sale of said bonds received by 

said corporation, and that said proceeds constituted its entire cash 

capital; and that the faith of the State was so pledged and its 
bonds to the amount aforesaid executed and delivered for the ben- 

efit and accommodation of the said corporation and its stockholders; 

\ and that the said stockholders were entitled, under the terms 
99 of said acts of 1827 and 1828, to loans from said corporation 
upon their stock, to the extent of the moiety thereof, to loans 
a amounting to one million five hundred thousand dollars, out of the 
: 7—1112 
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said two million five hundred thousand dollars so as aforesaid bor- 
rowed by said corporation upon the faith and credit of the State of 
Louisiana ; and these defendants say, upon information and belief, 
that the said stockholders availed themselves of the credit to which 
they were entitled as aforesaid to a very large, if not to its entire, 
extent, and that very nearly, if not altogether, two-thirds of the said 
loan of two million five hundred thousand dollars, obtained on the 
credit of the State as aforesaid, was actually paid over in the shape 
of stock loans to said stockholders for their respective individual 
uses. 

And these defendants say that it is true, as stated in said bills of 
complaint and as appears from inspection of said acts of 1827 and 
1828, that the stock subscriptions and stock mortgages aforesaid were 
by said acts constituted a special trust fund for the security and pay- 
ment of said loan of two million five hundred thousand dollars, and 
that a special and continuing statutory lien and privilege thereof was 
eter by said acts in favor of the corporation, the State, and the 


ondholders to guarantee the reimbursement of said loan, and these , 


defendants further say that itis true, as stated in said bills of com- 
plaint, that thereafter, and prior to the 17 of November, 1842, the said 
corporation became embarrassed and failed to meet its current obliga- 

tions as a banking institution, and that onsaid 17th day of No- 
‘100 ~—cber, 1842, a decree of forfeiture of charter was pronounced 

against it bya courtof competent jurisdiction in a certain pro- 
ceeding against itatthesuitof theState of Louisiana, but these defend- 
ants say thatitistrue, asstated in said bills, that said decree of forfeiture 
did not put an end to the corporate existence of said Consolidated 
Association by reason of an expressed provision to the contrary in 
the act under which said proceeding was had and said decree pro- 
nounced, as truly set forth in said bills; and that it is true, as stated 
therein, that under the said provision of said act and under subse- 
quent acts of the Legislature of Louisiana mentioned in said bills 
the corporate existence and organization of said Consolidated Asso- 
ciation for purposes of liquidation have been preserved and continued 
down to the present time; and these defendants further severally admit 
the truth of the statements in said bills contained as to the renewal 
and extension of the bonds of the State issued as aforesaid and of the 
execution and issuance of the bonds of said association under the 
act of June 30th, 1866, set forth in said bills; and that the said bonds 
of said association were in the terms stated and wereannexed, as stated, 
to the bonds of the State in aid of said association then outstanding; 
and these defendants admit that the several acts of the Legislature 
of the State of Louisiana relating to said corporation and the liqui- 
dation of its affairs mentioned in said bills are therein correctly set 
forth and the action had thereunder truly stated, and especially that 

it is true, as stated in said bills, that none of the stockholders 
101 = of said corporation have availed themselves of the benefit of 

act No. 20 of the extra session of 1878, or of act No. 78 of 1882, 
by complying with the terms required by said acts, to entitle them 
to the delays and facilities proffered them by said acts upon the 
terms and conditions therein stated; but these defendants say that, 


WILLIAM CRESSEY ET AL. VS. HERMANN MEYER ET AL. 51 


on the contrary, as far as they are informed or have been able to as- 
certain, all of said stockholders, upon the pretenses set forth in said 
bills, deny that they are indebted or liable in any way for any sum 
or sums whatever to the said corporation or to the State or to the 
bondholders for or on account of the stock obligations and mortgages 
aforesaid. 

These defendants say that, to the best of their information and 
belief, the statements as to the value of the present assets of said cor- 
a and as to the character and amount of its present debts and 

labilities in said bills of complaint contained are true and correct, 
but they severally say whether the complainant is the holder and 
owner of the certain bonds described in said bills and therein averred 
to be held and owned by him these defendants have no knowledge 
or information other than as derived from the said averments of said 
bills, the truth of which they neither admit nor deny, but as to which 
they insist that the said complainant shall be held to make due proof, 
as the court shall direct. 

And, further, these defendants severally say that it is true, as stated 

in said bills, that the liquidation of the affairs of the said cor- 
102 poration has been protracted for an unconscionable period— 

that is to say, from the 17 of November, 1842, when said de- 
cree of forfeiture of charter was pronounced, to this time; but these 
defendants, upon information and belief, severally say that the said 
liquidation has been so protracted at the instance and for the benefit 
and accommodation of the said stockholders, who are ultimately 
liable as aforesaid for the debts of said corporation ; that from 1842 
until 1866 they availed themselves of all the extensions of time 
granted them in respect of their liability for the debts of said corpo- 
ration, but that since the expiration of the delays granted them by 
said act of 30th of June, 1866, they pretend that they have been 
discharged from all liability for or on account of the said debts of 
said corporation by reason of the said long delays and of the heavy 
expenses attending the liquidation of its affairs, and also by reason 
of their said liability having been extinguished by novation thereof, 
effected under the terms of the act of April 6th, 1847, and the pay- 
ment or extinguishment by effect of prescription of the obligations 


‘Incurred by said contracts of novation, which pretenses these de- 


fendants are advised and are materially and insufficient in law, for 
the reasons set forth in said bills of complaint, to discharge said 


stockholders from their said liability. i 
And as to allaverments of maladministration of the affairs of said 


corporation in said billscontained these defendants neither admit nor 


deny the truth thereof, except asto their own administration, and as to 

theirs they severally deny that there has been any maladminis- 
103 _—ttration by them of the affairs of said corporation, or that any 

unreasonable or extravagant. or unnecessary expenses have 
been incurred or expenditures made by them on account thereof; 
but, on the contrary, they say that the affairs of said corporation 
have been faithfully and economically administered by them, to the 
best of their skill and abilities, during their incumbency in office ; 
but they admit that, for reasons in nowise implying any fault or 
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dereliction of duty on their part, they have been powerless to ac- 
complish the substantial purposes intended and contemplated by 
said acts of the Legislature of Louisiana under which they were ap- 
pointed and qualified, to wit, to effect the application of the assets 
of said corporation to the payment of the outstanding debts, and 
especially to the reimbursement of the State of Louisiana for the 
large indebtedness and its exoneration from the large liabilities in- 
curred by it on account of and for the benefit and accommodation 
of said corporation and its stockholders, which can be substantially 
accomplished only by holding the said stockholders to their ultimate 
liability incurred by them as aforesaid for the debts of said corpo- 
ration upon their stock obligations and mortgages aforesaid. 

And now, having fully answered the said bills, these defendants 
submit themselves to the judgment of this honorable court in the 
premises, and pray to be hence dismissed with costs; and they will 


ever pray, etc., etc. | 
(Signed) R. W. ADAMS. 
JNO. CALHOUN. 
J. O. SCANNELL. 
W. H. BYRNES. 
JOHN CALDER. 


On this February 29, 1882, appeared the above-named R. W. 
Adams, John Calhoun, John O. Scannell, William H. Byrnes, and 
' John Calder, and signed the above answers in my presence, and 
made oath in due form of law that all the statements therein made 
of their own knowledge are true, and those derived from information 
and belief they believe to be true. 

Witness my hand and seal. 

[SEAL. ] (Signed) ANDREW HERO, 
Not. Pub. 
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104 Demurrer of Sundry Defendants. Filed May 5, 1884. 
United States Circuit Court, Eastern District of La. In Equity. 


WILLIAM CRESSEY 
vs. No. 10482. ; 
CONSOLIDATED Ass’N OF PLANTERS OF LA. ef al. ‘ 


fi The demurrer, joint and several, of Edward Morphy, Albert Dufour, 
<i Charles T. Dugazon, Pierre Lanaux, Emile Soulié, Collin E. Mc- 

Neil, Mrs. George J. Lord, Hermann Meyer, John Chaffe, Helen 

Morphy, Paul Morphy, Nicholas M. Bénachi, The New Orleans 

Canal and Banking Company, The Citizens’ Bank of Louisiana, 

Mrs. Malvina Morpay, wife of John D.Sybrandt, and John D. 
‘ Sybrandt, Jules Lavergne, John J. Noble, and Mrs. John J. Noble, 
a. his wife; Armand Caycault, Idalie Lavergne, widow of Paul La 
Branche, Mrs. Malvina T. Layton, and Rob’t Layton, her hus- 
band; Mrs. Josephine De Jean and Pierre De Jean, her husband ; 
Mrs. Julia Riley and Edward J. De Hart, her husband; Levi J. 
Harris, Margaret McNeil, and Martha Ann McNeil, defendants, to 
the bill and amended bill of complaint of William Cressey, com- 
plainant. 


These defendants, by protestation, not confessing all or any of the 
matters and things in the said complainant’s bills contained to be 
true in such manner and form as the same are therein set forth, do 

demur to said bills, and for cause of demurrer show that com- 
105 i plainant hath not by his said bill made such a case as en- 

titles him to the relief prayed as to the matters contained in 
the said bill or any of such matters. 

Wherefore, and for divers other good causes of demurrer appear- 
j ing in said bill, these defendants do demur thereto, and they pray 
nt the judgment of this honorable court whether they shall be com- 
L pelled to make any further or other answer to said bill, and they ; 
humbly pray to be hence dismissed with their reasonable costs in : 
5 this behalf sustained. 

"| (Signed) R. H. MARR, 

: JULES LAVERGNE, 

‘ ROUSE & GRANT, 
Solicitors for Defendants. 


UNITED STATES OF AMERICA, } - 
Eastern District of Louisiana, : 


, defendant in the above-entitled suit, being duly sworn, 
says that the foregoing demurrer is not interposed for delay. 


Sworn and subscribed to before me this — day of ——, 188-. 


7 [Written across the face:] Waived. Hornor. 


b} 
—_— 
| 
: 
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I hereby certify that in my opinion the foregoing demurrer is 
well founded in point of law. 


(Signed) J. D. ROUSE, | 
| Of Counsel. a 
106 Demurrer. Filed June 2, 1884. ' 
United States Circuit Court, Eastern District of Louisiana. In 
Chancery. 


WILLIAM CRESSEY. 
vs. No. 10432. 
Cons’p Ass’N PLANTERS et al. 


The joint and several demurrer of Henry Beer, Barthelemy Beau- 
bay, Mrs. Louise de Balathier, widow of Wm. C. C. Claiborne, 
Auguste Dabail, Louis Dacasse, Mrs. J. V. Gourdain and her hus- 
band, J. V. Gourdain ; Widow Angeline Avegno Lapeyre, Philip c 
Lavergne, Coralie Laloire, Mrs. Widow Anna Brand Ledoux, Miss iy 
Anna Ledoux, Mrs. Gabrielle Ledoux, wife of the Marquis de Val- 
loré ; Charles Getzinger, Rene T. Beauregard, Mrs. Elodie Verret, 
wife of Leon Bernard and Leon Bernard, her husband, and Mrs. 
Elmire Verret, widow of Marcial Le Boeuf, defendants, to the bill 
of complaint, as amended, of William Cressey, complainant. ote a 


These defendants, by protestation, not confessing all or any of the 
matters and things in the said complainant’s bills contained to be ee 
true in such manner and form as the same are therein set forth, do 
demur to said bill, and for cause of demurrer show that complain- 
ant hath not by his said bills made such a case as entitles him to 
the relief prayed as tothe matters contained in the said bills or 
any of such matters. 
Wherefore, and for divers other good causes of demurrer. 
107 appearing in said bills, these defendants do demur thereto, 
and they pray the judgment of this honorable court whether 
they shall be compelled to make any further or other answer to said - 
bills, and they humbly pray to be hence dismissed with their rea- e . 
sonable costs in this behalf sustained. 
(Signed) R. H. MARR, 
JULES LAVERGNE, 
ROUSE & GRANT, 
Solicitors for Defendants. — «Bice, staat 


UnItTED STATES OF AMERICA, t noe 
Eastern District of Louisiana, 


, defendant in the above-entitled cause, being duly 
sworn, says that the foregoing demurrer is not interposed for delay. 


Sworn and subscribed to before me this — day of itinein; SOB. | 


[ Written across the face:] Jurat waived. Hornor. 


- 
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I hereby certify that in my opinion the foregoing demurrer is 


well founded in point of law. 
(Signed) J. D. ROUSE, 


Of Counsel. 


108 - Demurrer of Sundry Defendants. Filed July 7, 1884. 


United States Circuit Court, Eastern District of Louisiana. In 
Chancery. 


- WILLIAM CRESSEY 
| vs. No. 10482. 


Cons’p Ass’N PLANTERS, LA., e¢ al. 


The joint and several demurrer of J. Fortune Zeringue, Bernard 
Lemanu, Henry S. Sanford, and Emile Rost, Helena Gottschalk, 
Jos. Le Bourgeois, and Auguste Levert, defendants, to the bills of 
complaint of William Cressey, complainant. 


These defendants, by protestation, not confessing all or any of the 
matters and things in the said complainant’s bills contained to be 
true in such manner and form as the same are therein set forth, do 
demur to said bills, and for cause of demurrer show that com- 
plainant hath not by his said bill made such a case as entitles him 
to the relief prayed as to the matters contained in the said bills or 
any of such matters. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in said bills, these defendants do demur thereto, and they pray 
the judgment of this honorable court whether they shall be com- 
pelled to make any further or other answer to said bills, and they 
numbly pray to be hence dismissed with their reasonable costs in 
this behalf sustained. 

(Signed) R. H. MARR, 
JUL. LAVERGNE, 
ROUSE & GRANT, 
Solicitors for Defendanis. 


109 UwnrITED StaTEs OF AMERICA, \ 

Eastern District of Lowisiana, 
, defendant in the above-entitled cause, being duly 
sworn, says that the foregoing demurrer is not interposed for delay. 


Sworn and subscribed to before me this — day of ——, 180-. 


[Written across the face : ] Jurat waived. (Signed) Joseph P. 
Hornor, F. W. Baker, for pl’t’ff. 


I hereby certify that in my opinion the foregoing demurrer is 


well founded in point of law. 
(Signed) J. D. ROUSE, 


Of Counsel. 
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Decree Overruling Demurrers of the Several Appellees. 


The demurrers of the several defendants, who are appellees herein, 
were overruled on the 29th day of April, 1885. 


Plea of Levi J. Harris. Filed Nov. 3, 1884. 


Circuit Court of the United States, Fifth Circuit, Eastern District of 
Louisiana. In Equity. 


110 WILLIAM CRESSEY ) : 
vs. No. 10482. 
Cons. Ass’N and Others. { 


The plea of Levi J. Harris, who resides in the city of New Orleans, 
who is a citizen of the State of Louisiana, and who is one of the 
defendants to the original and amended bills of complaint of Wil- 
liam Cressey, complainant herein, filed and exhibited. 


This defendant, by protestation, not confessing or acknowledging 
to be true all or any part of the matters and things in the said bills 
of complaint contained in manner and form as the same are therein 
set forth, for plea, nevertheless, to the said bills doth plead and 
aver— 

That if any right or cause of action ever existed against this de- 
fendant or against the individual stockholders of the Consolidated 
Association of the Planters of Louisiana upon or to enforce pay- 
ment of the bonds sued on in this case, which this defendant doth 
in no sort admit,such right or cause of action was extinguished and 
forever precluded and barred by the compromise contract and set- 
tlement made pursuant to and in conformity with the act of the 
Legislature of the State of Louisiana approved on the sixth of April, 
1847, being act No. 100 of that year. 

And, for full exposition and the better understanding of this plea, 
defendant pleads and avers— 3 


That shortly after the corporate existence of the said Consol- 


111 - idated Association had terminated by the judicial decree of for- 
feiture of its charter rendered in the month of November, 
1842, the State of Louisiana, through its officers appointed for that 
purpose, took possession of all the assets and assumed the exclusive 
management and liquidation of the affairs of said association under 
and in virtue of two acts of the Legislature of said State, one ap- 
proved on the 14 March, 1842, being act No. 98 of that year, the 
other approved on the 5 April, 1843, being act No. 92 of that year, 
section 3 of which last-mentioned act declared and enacted “that the 
assets of the Consolidated Bank of the Planters of Louisiana are and 
shall remain in the possession and under the exclusive management 
of the State of Louisiana until final payment of all the State bonds 
issued in its favor.” , | 
That the possession and the exclusive management and liquida- 


tion thus taken and assumed by the State under the aforementioned . 


acts of 1842 and 1843 continued without change until after the pas- 
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sage of the act No. 100 of 1847, by which the Legislature invited the 
stockholders to participate in the liquidation. 

That the State of Louisiana was the owner of two thousand shares 
of the stock of said association, of the par value of one million of 
dollars; that the State was also the maker, the primary obligor, 
and was bound absolutely for the payment of the bonds issued in 
favor of said association; that the individual stockholders were not 
parties to these bonds; that all of said bonds outstanding would be 

due and payable on the 30 June, 1848; that the principal 
112 part of the assets of the association at the time the decree of 

forfeiture of the charter was rendered consisied of debts for 
loans secured by mortgages on lands and slaves in different parts 
of the State not immediately available for the payment of the debts; 
that the State had not the means to meet the bonds at their approach- 
ing maturity. | 

That the association was insolvent and the deficiency of assets 
could be supplied only by contributions by the individual stock- 
holders, for which no provision had been made in the charter, and 
in this condition of the affairs of the association the Legislature 
sought relief for the State by the act No. 100 of 1847, entitled “ An 
act to protect the State against loss on account of its liabilities for 
bonds issued for the use of the property banks,” by which act a plan 
of liquidation was proposed by the State to the stockholders of the 
association and to the holders of the bonds of the State issued for 
its use, which said plan required for its accomplishment and for the 
relief of the State— : 

1st. The extension of the payment of the bonds of the State for 
six, nine, twelve, fifteen, and eighteen years from and after the ap- 
proaching maturity,so as to make them payable by fifths on the 30 
June of each of the years 1854, 1857, 1860; 1863, and 1866. 

2d. The levy of a contribution on the shares of stock sufficient, 
with the other assets of the association, to meet the bonds of the 
State so extended, such contribution to be payable in seventeen 
equal annual instalments, the last to be due on the first of June, 
1866. 

That the objects and purposes contemplated by this act 

113 could not have been accomplished without the acceptance by 

the stockholders and by the holders of the bonds of the plan 
proposed by the State. 

That the stockholders, at a meeting called pursuant to and as pro- 
vided in said act, section 3, held on or about the 5 June, 1847, 
accepted said plan and elected the three directors provided for and 
required by said act; that the said directors, in conjunction with 
the managers appointed by and specially representing the State, hav- 
ing full power and authority conferred upon them by the said act, 
sections 3 and 6, determined that a contribution of one hundred 
and two dollars per share, payable in instalments, as provided and 
required by said act, section 6, would: be sufficient, with the other 
assets of the association, to meet the bonds of the State at the ex- 
tended terms of payment, and the said managers and directors pro- 
ceeded to levy that contribution. 

8—1112 
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That the several stockholders paid this contribution at the ma- 
turity, respectively, of each instalment, or with interest where the 
payments were deferred, except a few of the stockholders who failed 
to pay in full, leaving about thirteen thousand dollars only of said 
contribution not paid. 

That the holders of the bonds of the State accepted this plan and 
ratified the action of the managers and directors by consenting to 
the extension of payment, as provided in section 4 of said act No. 
100, and by receiving payments by fifths. 

That no attempt was ever made by the State of Louisiana from 

the year 1847 to the vear 1878 to supplement this contribu- 
114 = tion; that no attempt was ever made by any holder of the 

bonds to supplement it until this suit was brought, and that 
the State and the holders of the bonds, by their contemporaneous 
and subsequent action and by their silence and acquiescence for a 
period of more than thirty years after the levying uf said contribu- 
tion, have accepted that contribution as sufficient. 

And defendant more precisely and specifically pleads and avers 
that he was not an original stockholder of the said association ; 
that on the 9 May, 1859, he acquired, by purchase from Mrs. 
Victoire Celanie Delame, widow of Francis Bernondy, by act before 
Ameédée Ducatel, notary, a certain lot of ground, with the buildings 
and improvements on it, in the city of New Orleans, in the square 
bounded by Custom-House, ‘Dauphine, Burgundy, and Bienville 
streets, and twenty-five shares of the stock of the said Consolidated As- 
sociation, for the price of $8,000, which was the full value of the prop- 
erty; that his vendor had paid all the instalments of the stock 
Joan and all the instalments of the contribution levied under the 
act No. 100 of 1847, secured by mortgage on said property, which 
had been exigible up to the date of the purchase of said property by 
defendant, and she owed to the association in liquidation six instal- 
ments of the stock loan, amounting to $1,556.23, payable, respect- 
ively, on the first of March of each of the years 1860 to 1865, in- 
clusive, and seven instalments of the contribution levied under the 
act No. 100 of 1847, amounting to $1,050, payable, respectively, on 

the first of June of each of the years 186—- to 1865, inclusive, 
115 said stock loan and contribution being secured by mortgage 

on the property; that defendant paid, on account of the 
price, in cash, $5,393.77, and for the balance of the price he assumed 
the amount due by his vendor to the association, aggregating, for 
stock loan and contribution, $2,606.27, and to that extent only he 
assumed and took the reversion of the stock mortgage of his vendor; 
that at their respectives maturities defendant paid the two instal- 
ments of the contributions, due 1 June, 1859, and 1 June, 1860, re- 
spectively, amounting to $300, and on the 5 June, 1860, he paid the 
instalment of the stock loan due | March, 1860, amounting to $295.83 ; 
that defendant declined to renew his obligations under the act of 
1866 and, on the 18 July, 1868, he paid the entire balance of stock 
loan and contribution, with interest added, at 8%, from the respect- 
ive maturities of the several instalments. 


That the holder or holders of the three bonds, Nos. 382, 1034, — 
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1199, filed with and as exhibits to the bills of complaint herein, ac- 
cepted the said plan of liquidation and the contribution levied 
under the act No. 100 of 1847 as sufficient by specially consenting, 
on or about the 15 August, 1848, to the extension of payment, as 
provided by section 4 of said act, and by accepting the additions 
printed on the face and on the reverse of each of said bonds and 
the annexes to said bonds made pursuant to said act, and by re- 
ceiving payment of the four-fifths exigible in the years 1854, 1857, 
1860, 1863, as appears by the reading and inspection of said bonds 
and the additions and annexes as herein filed and exhibited. 
That the said act No. 100 of 1847, by reason and by means 
116 of the premises, was and became a compromise, a contract, 
and a settlement of the liability of the individual stockhold- 
ers of the said Consolidated Association, and that no additional as- 
sessment or contribution can be required of this defendant. 
Wherefore this defendant prays judgment of this honorable court 
whether he shall be compelled to make any further or other answer 
to the said bills of complaint, and that he be hence dismissed with 
his reasonable costs and charges in this behalf sustained. 
(Signed) R. H. MARR, 
: JULES LAVERGNE, 
ROUSE & GRANT, 
Sol’s for Defendant. 


Levi J. Harris, being duly sworn, says that the foregoing plea is 
true in point of fact and is not interposed for delay. 


(Signed) L. J. HARRIS: 
Sworn and subscribed to before me this 4th day of , 1884. 
[SEAL] (Signed) AMEDEE DUCATEL, 
z | Not. Pub. 
In my opinion the foregoing plea is well founded in point of law. 
(Signed) WM. GRANT, Counsel. 
117 Decree Overruling Plea of Levi J. Harris. 


Extract from Minute Book, April Term, 1885. 


NEw ORLEANS, WEDNESDAY, April 29, 1885. 


Court met pursuant to adjournment. ; 
Present: Hon. Don A. Pardee, circuit judge. 


Wma. CRESSEY | 
vs. N 
o. 10482. 
THE CONSOLIDATED ASSOCIATION OF THE PLANTERS OF 
LOUISIANA. . 


This cause came on to be heard at the last November term, 1884, 
upon the plea of Levi J. Harris, defendant, and was argued by coun- 
sel. Whereupon and upon consideration thereof it is ordered and 
decreed that the said plea be, and the same is hereby, overruled. 
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118 Answer. Filed May 21, 1885. 


WILLIAM CRESSEY 
versus In Equity. No. 10482. 


THE CONSOLIDATED ASSOCIATION OF 
PLANTERS, etc., and Others. 


Herman Meyer, Charles Getzinger, Mrs. Elizabeth Eugenie Granet, 
widow of George Josiah Lord, Pedro Landreaux, Marie Landreaux, 
Bartholemy Beaubey, The Citizens’ Bank of Louisiana, Bernard 
Lemann, Meyer Lemann, Richard T. Hanson, defendants, to the orig- 
inal and amended bills of complaint of William Cressey, complainant, 
herein filed and exhibited, for joint and separate answer to the said 
bills, or to so much thereof as they are advised it is material for them 
to answer, do each and all of them allege and say: 


I. 


That the Consolidated Association of the Planters of Louisiana 
was a priser. corporation, a citizen of the State of Louisiana, hav- 
ing its domicil at the city of New Orleans, and was created and char- 
tered by two acts of the Legislature of said State, approved, one on 
the 16th of March, 1827, the other on the 19th February, 1828, for 
a period of fifteen years, to expire on the 30th June, 1843. 

That the charter provided for the procuring by said association, 
to be used in banking, of the sum of two million five hundred thou- 

sand dollars by loans to be obtained on the faith of the State 
119 and upon the bonds of the State, to mature in five, ten, and 
fifteen years. 

That the stockholders were not required and were not expected to 
pay any money for the stock taken by them, and no provision was 
made in the charter for any calls upon the stockholders, or for any 
contributions by them; that the capital stock, to be taken and sub- 
scribed for by individuals, was divided into six thousand shares of 
five hundred dollars each ; that each stockholder was required to 

ive a mortgage in favor of the association on lands and slaves equal 
in value to the number of shares taken and subscribed for by him, 
in consideration of which a credit was opened in said association in 
favor of each stockholder equal to two hundred and fifty dollars per 
share on the whole number of shares taken by him, to be exercised 
by way of loan to each stockholder, to be represented by his note or 
ontenton, payable, with interest, in such annual instalments as 
would extinguish the entire amount before the expiration of the 
charter secured by the original stock mortgage, and the stockholders 
were not required to give, and did not give, any other obligation 
than their subscriptions, by which they agreed to take the number 
of shares of stock subscribed for by them, respectively, and thestock 
mortgages in favor of the association, and the notes or obligations 
representing the loans granted to them, respectively, by the associa- 


tion. 
That the bonds issued by the State were payable to the order 


> 
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of the president, directors, and company of the association, in con- 
sideration of which it was specially stipulated in the charter, 
120 theact of 19th February, 1828, that the State should bea 
stockholder to the extent of two thousand shares, of the par 
value of one million of dollars, as a bonus; should participate in 
the profits and dividends on that sum, and should have a credit in 


the association of two hundred and fifty thousand dollars, to be 


exercised at its pleasure and during the entire duration of the 
charter, by way of loan; that the State should appoint annually 
six of the twelve directors, the other six to be elected by the stock- 
holders, and no mortgage or other security was given by or required 
of the State. 

That by act of 1830 the bonds of the first series remaining 
undisposed of were attached to the second series, and by act of 1835 
the directors were authorized to postpone the payment of all the 
bonds outstanding to 30th June, 1848, and a delay of two years 
from that date was allowed to the association to liquidate and close 
its affairs. 

That the business of the association was profitable for several 
years, insomuch that the account of the State with the associa- 
tion was credited with dividends amounting to $125,000, but sub- 
sequently the association, in common -with all the banking institu- 
tions of the United States, was compelled: to suspend specie payments, 
and, in 1842, the State of Louisiana brought suit against the asso- 
ciation, in the first judicial district court, No. 21646 of the docket, 
in which such proceedings were had that a final judgment was ren- 

dered, which was signed on the 17th November, 1842, by which 
121 ‘the forfeiture of the charter was declared and decreed. 

That shortly after the corporate existence of said associa- 
tion had terminated by the'said judicial decree of forfeiture of its 
charter the State of Louisiana, through its officers appointed for 
that purpose, took possession of all the assets and assumed the ex- 
clusive management of the affairs of the said association under and 
in virtue of two acts of the Legislature approved, one on the 14th 
March, 1842, being No. 98 of the acts of that year, the other on the 
5th April, 1848, being No. 92 of the acts of that year, section 3 of 
which last-mentioned act declared and enacted “that the assets of 
the Consolidated Bank of the Planters of Louisiana * * * are 
and shall remain in the possession and under the exclusive manage- 
ment of the State of Louisiana until final payment by it of all the 
State bonds issued in its favor.” 

That the possession and exclusive management thus taken and 
assumed by the State continued without change until after the pas- 
sage of the act No. 100 of 1847, by which the stockholders, after 
having been excluded for more than four years, were invited by the 
State to assist in the liquidation. 

That the State was the maker, the primary obligor, and was bound 
absolutely for the payment of its bonds issued in favor of the asso- 
ciation ; that‘ the individual stockholders were not parties to these 
bonds; that all of said bonds outstanding would be due and exi- 
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gible on the 30th June, 1848; that the principal part of the 
122 assets of the association, at the time the decree of forfeiture 
of the charter was rendered, consisted of debts for loans, se- 
cured by mortgage on lands and slaves in different parts of the State, 
of more than double the value of the balances due for loans, but not 
immediately available; that theState had not the means to meet the 
bonds at their approaching maturity ; that'the association was insol- 
vent, and had been deprived of the possession of the assets and ex- 
cluded by the State from voice or participation in the management 
and administration of its affairs; that, under the exclusive manage- 
ment by the State, it had been ascertained that the deficiency of as- 
sets would be about five hundred thousand dollars, which could be 
supplied only by contributions by the individual stockholders, for 
which there was no provision in the charter, and, in this condition 
of the affairs of the association, the Legislature sought relief for the 
State by the act No. 100, approved 6th April, 1847, entitled “An act 
to protect the State against loss on account of its liabilities for bonds 
issued for the use of the property banks,” by which act a plan of 
liquidation was proposed by the State to the stockholders of the as- 
sociation and to the holders of the bonds of the State issued for its 
use, which said plan required for the relief of the State— 
lst. The extension of the payment of the bonds of the State. 
2d. The levy of a contribution on the shares of stock sufficient, 
with the assets of the association, to meet the bonds so extended. - 
3d. The control of the liquidation by the State. 
123 That the control of the liquidation by the State was secured 
_ by the second section of said act, which provided for the ap- 
ointment by the State of three bank managers, one of whom was to 
be designated as the presidentof the Consolidated Association and by 
the third section of said act, which provided for the election by the 
stockholders of three directors, who, with the three managers ap- 
pointed by the State, were charged with the liquidation, with the 
express proviso “ that no act of the directors shall have any validity 
or force until it shall have received the sanction of two of the man- 
agers representing the State.” 
That the objects and purposes contemplated by this act could not 


have been accomplished without the acceptance in its entirety by 


the stockholders and by the holders of the bonds of the plan pro- 
posed by the State. 

That a majority of the stockholders, in number and amount, at a 
meeting called pursuant to, and as provided in section 3 of said act, 
held on or about the 5th of June, 1847, accepted said plan and 
elected the three directors provided for and required by said section ; 
that the said directors, in conjunction with the three managers ap- 


pointed by and specially representing the State, having full power 


and authority conferred upon them, more especially by sections 3 
and 6 of said act, ascertained that the deficiency of assets would be 
about $500,000, and they determined that a contribution of $102 
per share, payable in seventeen equal annual instalments, as pro- 
, vided for and required by said section 6, would be sufficient, 
124 with the assets of the association, to meet the bonds of the 
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State at the extended terms of payment, which said contribu- 
tion on the 6,000 shares of stock was $112,000 in excess of the 
actual deficiency, and the said managers and directors proceeded to 
levy that contribution, the first,.of six dollars per share, payable on 
the first of June, 1849, and the others, of same amount, payable on 
the first of June of each of the sixteen succeeding years to and in- 
cluding the year 1866.. 

That the said managers and directors proceeded to ascertain and 
fix the amount, in capital and interest, due by each stockholder for 
stock loan up to first June, 1848, and divided that amount into 
eighteen annual instalments, with interest added from Ist June, 
1848, the first of which instalments was payable on the Ist June, 
1848, and the others on the Ist June of each succeeding year to and 
including the year 1865; for which several instalments, with seven 
per cent. interest added, the individual stockholders gave their notes . 


_or obligations secured by the stock mortgages. 


That the stockholders, with few exceptions and for comparatively 
small amounts, have paid the entire contribution levied under the 
act No. 100 of 1847, and all the instalments of the loan debt, with 8 
per cent. interest from maturity where the payments were not made 
promptly, and the failure to collect the entire contribution and the 
entire loan debt is attributable solely to the fault of the State and — 
the maladministration of the liquidation under the supervision and 
control of the State. : 

That the contribution of $102 per share was secured, as 

125 also was the loan debt, by the stock mortgages on productive 

real estate and slaves engaged in the cultivation of the mort- 

gaged lands; that the contribution was amply sufficient at the time 

it was levied to supply the deficiency of the assets, and the stock- 

holders are not responsible for any deficiency subsequently occur- 
ring since the protracted liquidation commenced. 

That the holders of the bonds of the State accepted this plan of 
liquidation and approved and ratified the action of the managers 
and directors by consenting to the extension of payment for six, . 
nine, twelve, fifteen, and eighteen years, as provided in section 4 of 
the said act of 1847, and by receiving payments by fifths; that no 
attempt was made by the State to supplement this contribution until 
the act of 1878 was passed, which will be more particularly referred 
to hereinafter; that no attempt to supplement it was made by the 
persons charged with the liquidation of the affairs of said associa- 
tion until after the month of June, 1880; that no attempt to sup- 
plement it was made by any holder of the bonds of the State until 
the present suit of William Cressey was brought, and the State and 
the persons charged with the said liquidation and the holders of the 
bonds of the State, by their contemporaneous and subsequent action 
and conduct and by their acquiescence and silence for a period ex- 
ceeding thirty years after the said contribution was levied, have 
irrevocably accepted it as sufficient,and are now, each and all of 
them, precluded, estopped, and cannot now be heard to assert that — 


it was not sufficient. 
That the holder or holders of the bonds Nos. 382, 1034, — 1199, | 
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filed with and as exhibits to the bills of complaint herein, all 
126 of which were due and exigible on the 30th June, 1848, ac- 

cepted the said plan of liquidation and the settlement made 
and the contribution levied under said act of 1847 as satisfactory 
and sufficient; and subsequently and pursuant to an agreement 
concluded on or about the 15th of August, 1848, after the maturity 
of said bonds, the said holder or holders assented to the extension 
of payment as provided in section 4 of said act, and actually re- 
ceived payment of three-fifths of the bond No. 382 and four-fifths 
of each of the bonds Nos. 1034 and 1199, respectively, and approved 
and ratified the additions and annexes to said bonds as herein filed 
and exhibited, by which the contracts as originally expressed in said 
bonds were modified in accordance with the said act of 1847 and the 
settlement made pursuant to its terms and provisions. 

That defendants do not know and they have no means of know- 
ing who was the holder of said bonds or of any of them at the time 
the said modification was made and at the time of the said payments, 
but they allege that any and all holders of thesaid bonds are bound 
and that the complainant, William Cressey, is bound and concluded 
by said settlement and modification. | | 

That by means and by reason of the premises the act No. 100 of 
1847 was and became an executed contract, an accepted compromise, 
and a final fixing and settlement of the extent of the liability of the 
individual stockholders, and no additional contribution can be de- 
manded or required of these defendants or of any of them. 


127 IT. 


That on or about the 19th of March, 1881, the president and 
directors, the liquidators of the Consolidated Association of the 
Planters of Louisiana, all of whom were State officers, appointed by 
the State of Louisiana under and by authority of the act No. 20 of 
1878, extra session, brought suit, in the civil district court for the 

rish of Orleans, No. 2662 of the docket, against George Josiah 

rd, who was the owner of 22 shares of the stock of said association, 
which he acquired, with the property originally mortgaged to secure 
them, on the 14th March, 1850, to recover of said Lord five instal- 
ments, remaining unpaid, of the contribution levied under the act 
No. 100 of 1847, which had become due and exigible on the Ist June 
of each of the years 1861 to 1865, inclusive, respectively ; to recover, 
also, forty dollars per share, levied by the said president and directors 
on or about the 13th July, 1880, under and by authority of the said 
act No. 20 of 1878, and to enforce the stock mortgage assumed by 
said Lord in the notarial act of 14th March, 1850, by which the 
roperty mortgaged and the 22 shares of stock were conveyed to 
im. 

That the State of Louisiana intervened in said suit and joined the 
plaintiffs, and, through the attorney general, the proper officer, 
actively participated and assisted in the prosecution of said suit. 
That before said Lord acquired the property and the shares of 
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stock his predecessors, the authors of his title, had paid the  — | 
128 entire debt for loans granted on said shares and so much of the is 
contribution levied under the act No. 100 of 1847 ashad bee —=—._—*& 
come exigible; that said Lord paid all the instalments annually of 
. the contribution levied under said act of 1847 as they respectively 
became subsequently exigible to and including that which became 
exigible on the 1st June, 1860, and the questions to be determined 
in said suit were whether the remaining instalments of said contri- 
| ' bution which became exigible respectively on the first of June of 
- each of the years 1861 to 1865, inclusive, were barred by prescrip- 
tion, and whether the said Lord was liable for the contribution of 
forty dollars per share levied under the act No. 20 of 1878, extra 
session. 

That from the judgment of the civil district court against him the 
said Lord appealed to the supreme court of the State of Louisiana, 
and the said cause, on the appeal, was No. 8589 of the docket of said 
court; that the State of Louisiana was a party, one of the appellees, © 
in said cause; that the attorney general appeared in behalf of the 
State and participated actively in said cause on the appeal as he had 
done in the district court; that such proceedings were had in said 
appeal that a final decree was rendered on the 23rd April, 1883, — 


e. in and by which the said supreme court held and decided, in last 
' resort, that the instalments of the contribution levied under said act 

of 1847 remaining unpaid were barred by prescription, and that the 

— said act of 1847 and the settlement made pursuant to its terms and 


provisions constituted a contract by which the stockholders were dis- 
charged from further liability to the association in liquida- 
129 tion and to the State of Louisiana, and that no additional | 
contribution could be required of them, and the judgment 
appealed from was reversed and final judgment was rendered in ‘a 
favor of appellant, defendant, rejecting the demand of plaintifisand . . | = 
dismissing their suit. 4 
That the said supreme court was the highest judicial tribunal of 
the State of Louisiana and had complete jurisdiction of said cause 
on the appeal, and the said final decision and decree were and are 
conclusive with respect to the State of Louisiana and to the said 
association in liquidation and with respect to all persons whomso- 
ever, more particularly with respect to complainant, William Cressey, 
: claiming or deriving from or through the said State or the associa- 
~ tion. A copy of said judgment and decree is annexed hereto as 
Exhibit Lord No. 1 and made a part of that answer. 


ITT. 


That the said president and directors, the liquidators of said asso- 
ciation, all of whom were. State officers, appointed under and by 
authority of the act No. 20 of 1878, extra session, on or about the 
13th July, 1883, brought suit in the civil district court for the parish 

7 of Orleans, No. 8594 of the docket, against Armand Darcantel, one 

‘ of the defendants herein, who was the owner of 264 shares of the 
_— stock of said association, which he acquired, with the property 
: 9—1112 
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mortgaged to secure them, on the 24th January, 1878, to recover of 
him a contribution of $150 per share, levied by the said 
130 president and directors, and to enforce the stock mortgages 
assumed by said Darcantel in the notarial act of 24th Janu- 
ary, 1878, by which the property mortgaged and the shares of stock 
were conveyed to him, which said contribution was levied under 
and by authority of the act No. 78 of 1882. | 

That the attorney general actively participated in said suit in 
behalf of the association and the State. 

That before the said Darcantel acquired the property mortgaged 
and the shares of stock his predecessors, the authors of his title, had 
paid the entire debt for loans granted on said shares and the entire 
contribution Jevied under the act No. 100 of 1847, and the question 
to be determined in said suit was whether the said Darcantel was 
liable for additional contribution, against which he plead prescrip- 
tion and the settlement made under the said act of 1847 as a com- 
plete defence and bar to the demand of plaintiffs, and the said Dar- 
cantel also plead in reconvention the extinguishment of the ‘stock 
mortgages assumed by him and demanded the cancellation and 
— of the inscriptions of said mortgages and of his assumption 
of them. 

‘That such proceedings were had in said suit that final judgment 
was rendered on the 17th, signed on the 22d, April, 1884, on the 
merits, in and by which the demand of plaintiffs was rejected and 
dismissed, and upon the reconventional demand of defendant Dar- 
eantel there was judgment in his favor ordering and decreeing that 
the inscriptions of the stock mortgages and the assumption of the 
said en by said Darcantel be cancelled and erased, which 

was 
131. said judgment. 
That the said civil district court was a competent judicial 


tribunal of the State of Louisiana, and had complete jurisdiction of — 


said suit and of the reconventional demand of defendant Darcantel ; 
that the State of Louisiana and the Consolidated Association in 
liquidation and all persons whosoever, more particularly the com- 
_plainant, William Cressey, claiming or deriving from or through the 
said State or the said assuciation are barred and forever precluded 
by said proceedings and’ judgment. A copy of said judgment is 


herewith filed as Exhibit “ Darcantel A” and made a part hereof. 


IV. 


That the right to call upon the stockholders for contribution, if it 
ever existed, accrued when the association become notoriously in- 
solvent; that the said association became notoriously insolvent and 
ceased to be a going corporation when the decree of forfeiture of the 
charter was rendered, in November, 1842 ; that the charter was never 
revived ; that the liability of the stockholders could not at any time 
have exceeded such amount as would have been sufficient to supply 
the deficiency of assets; that the act No. 100 of 1847 required the 
managers and directors to levy a contribution which would be suf- 
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ficient to supply such deficiency ; that they had no power or author- 
ity to levy any other than such contribution as would be sufficient 
to supply that deficiency, which was found to be at that time about 
$500,000; that the contribution levied, $102 per share, was $112,000 
in excess of the ascertained deficiency; that the stockholders, in ° 
the settlement made pursuant to the said act of 1847, admitted 
132 their liability to contribute to the extent of the $102 per share, 
which was fixed and rg as sufficent by the State, by the 
association in liquidation, and by the holders of the bonds of. the 
State, and the levy of this contribution exhausted the right and 
power of the State, of the association in liquidation, and of the bond- 
holders to call upon the stockholders to contribute for the payment 
of the debts of the State and of the association, and is a complete 
bar to any call upon the stockholders for additional contribution. 


V. 


That more than thirty years had elapsed when the present suit 
was brought since the right to call upon the stockholders for con- 
tributions accrued, and that right is now extinguished and forever 
barred by the lapse of time and by the prescription established by 
the laws of the State of Louisiana, which prescription these defend- 
ants specially plead and rely upon, to wit, the prescription of ten 
and thirty years. 5 

VE. 


That from the date of the decree of forfeiture of the charter the 
liquidation of the affairs of the Consolidated Association has been’ 
controlled by the State of Louisiana; that the liquidation has been 
extravagant and wasteful; that thesums of money contributed and 
paid by the stockholders, with the other- assets of the association, if 
they had been properly administered and applied, would have suf- 

ficed to extinguish the entire endebtedness of the association ; 
133 that said contributions and assets have been squandered in 

salaries, fees, and costs, and that any deficiency which ma 
now be found to exist results from the fault, mismanagement, mal- 
administration, and neglect of duty on the part of officers of the 
State, for which the State of Louisiana alone is responsible. 


VIL. 


That from the date of the decree of forfeiture of the charter, in 
November, 1842, the State has claimed the right of possession and 
the pledge of the assets and the control of the management and 
liquidation of the affairs of the association; that since this pro- 
tracted liquidation commenced the slaves, representing about one 
million of dollars of the value of the property mortgaged to the 
association by the stockholders, have ceased to be property; that 
the real estate mortgaged to the association by the stockholders has 
greatly diminished in value; thatso much of the contribution levied. 
under the act of 1847 and of the debts due the association as may. 
remain unpaid and be lost so remains unpaid and has been lost. by 
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the fault and neglect of duty of the State and its officers, and it 
would be contrary to equity and good conscience to require the 
stockholders, more particularly these defendants, owners of the real 
estate so mortgaged, to supply any deficiency of assets which may 
now be found to exist. 


VITI. 


That the bonds and annexes and coupons sued on and filed as 

exhibits herein are subject to the prescription established by 

134 ~— the laws of the State of Louisiana, more particularly by arti- 
cles 3540 and 3544 of the Revised Civil Code. 

That all of the said bonds sued on were extended under tke act 
No. 100 of 1847 and were made payable by fifths on the 30th June 
of the years 1854, 1857, 1860, 1863, and 1866, respectively; that 
three of the fifths due on each of said bonds on the 30th June of 
the years 1854, 1857, and 1860 were paid as they became exigible, 
leaving unpaid only the two-fifths exigible on the 30th June of 1863 
and 1866, respectively. 

That there was no subsequent extension of the bond, No. 382, 
sued on, and at the time this suit was brought more than twenty 

ears had elapsed, reckoning from the day when the fifth due 30th 

une, 1863, was payable, and more than seventeen years had elapsed, 
reckoning from the day when the fifth due on the 30th June, 1866, 
was payable. 

That the other two bonds sued on, Nos. 1034 and 1199, were ex- 
tended under the act No. 38 of the Legislature of the State of Lou- 
isiana in the year 1866, and the two-fifths of each of said two bonds 
last mentioned remaining unpaid were made payable, by fourths, 
on the 30th June of the years 1870, 1872, 1874, and 1876, respect- 
ively ; that before this suit was brought three of these fourths due 
30th June of the years 1870, 1872, and 1874, respectively, had been 

aid, leaving unpaid only the last of these fourths—that is, the 
fourth on each of said bonds due and payable 30th June, 1876. 
That at the time this suit was brought more than seven 
135 years had elapsed, reckoning from the day when the said 
fourths due 30th June, 1876, were payable. 

That all of said bonds and annexes and coupons are effects nego- 
tiable or transferable by indorsement or by delivery ; that any action 
on said bonds and annexes and coupons is prescribed by the lapse 
of five years, reckoning from the day when they were payable, ac- 
cording to the express terms and provisions of the Revised Civil 
Code, article 3540, and of the Civil Code, article 3505. 

That all personal actions not subject to shorter prescription are 

rescribed by the lapse of ten years, reckoning from the date at 
which the right of action accrued, and these defendants do, each and 
all of them, specially insist and rely upon and plead the prescription 
of five years and the prescription of ten years as an extinguishment 
of so much of the suit and demand of William Cressey, the complain- 
ant, as is based or is dependent upon the aforementioned bond No. 
382 or upon the annexes and coupons appertaining to the same. 
And these defendants do, each and all of them, specially insist and 


.Cressey, the complainant. 
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rely upon and plead the prescription of five years as an extinguish- 
ment of so much of the suit and demand of William Cressey, the . 
complainant, as is based or is dependent upon the aforementioned 
bonds Nos. 1034 and 1199 or upon the annexes and coupons to the 
said bonds, respectively, or to either of them appertaining. 


136 IX. 


- That at the time this suit was brought more than forty years had 
elapsed, reckoning from the date of the judicial decree of forfeiture 
of the charter of the Consolidated Association, by which the insol- 
vency of said association became notorious, and these defendants do, 
each and ali of them, specially insist and rely upon and plead the 
staleness of the demand and the prescription of ten years as an ex- 
tinguishment of the demand and suit of William Cressey, the com- 
plainant, to compel contribution for the payment of the debts of the 
said association. 


X. 


That under the funding act No. 3 of 1874 the State has funded 
the greater part of the outstanding bonds originally issued in aid of 
the association by giving new bonds.at the rate of sixty cents in new. 
bonds for one dollar of the original bonds, the new bonds bearing 7 
per cent. interest instead of the 5 per cent. stipulated in the original 
bonds, the said new bonds being payable in the year 1914; that the 
State has thereby novated the said original bonds and has extin- 
guished the indebtedness evidenced by said bonds, and the stock 
mortgages and all assumptions of the same have also been extin- 
guished to the extent of the extinguishment of the original bonds 
by the giving of the new bonds in exchange for them. 


XI. 


That the liability of the stockholders upon their stock mort- 

_ gages was directly to the association and only indirectly 

137 _ to the State, as guarantors, for the reimbursement of the bonds 
of the State issued in aid of the association, and the complain- 

ant, William Cressey, has no right or claim whatsoever against these 
defendants or any of them save and except such as he may have de- 
rived from or through the State and the association in liquidation; 
that by reason and by means of the matters of defense hereinbefore 
set forth and alleged all right of action by the State or by the asso- 
ciation in liquidation had become barred and extinguished as against. 
these defendants before this suit was brought; that all the defenses 
which would have been available to defendants as against the State 
or as against the association in liquidation are equally available in 
the present suit as against the complainant, William Cressey; and 
these defendants do specially rely upon and plead all the defenses 
available to them as against the State-and the association in liqui- 
dation as a complete defense to the suit and demand of William 
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XII. 


These defendants do not admit—on the contrary, from information 
on which they rely they do verily believe and so allege and say— 


that the said William Cressey is not now, and that he was not at the - 


time this suit was brought, the real beneficial holder and owner of 
the bonds sued on; that he was and is merely a person interposed 
who has collusively allowed his name to be used as complainant 
herein for the benefit of the real beneficial owner for the pur- 
138 pose of giving to this court apparent jurisdiction, which. it 
would not have had, by reason of the citizenship of the par- 
ties, if the suit had been brought in the name of the real beneficial 
owner. | 
That these defendants do not know at what time the said bonds 
came into the possession or under the control of the said William 
Cressey, but they are informed, do verily believe, and so allege and 
say that one A. L. Redden,had the said bonds in his possession and 
was apparently the owner of them at the time the decision of the 
supreme court of Louisiana was rendered, on the 23d April, 1883, in 
the suit of The President and Directors of the Consolidated Associa- 
tion vs. George Josiah Lord, hereinbefore more specially mentioned 
and referred to; that the said bonds were at that time barred by pre- 
scription ; that the said decision of the supreme court of Louisiana 
was a matter of public notoriety ; that said Redden was at that time 
and is now a citizen of the State of Louisiana; that said bonds had 
been prescribed by the lapse of time, and that they were placed in 
the possession or subject to the control of said William Cressey, a 
short time before the present suit was brouglit, for the purpose of 
giving this court, fictitiously, apparent jurisdiction and in the hope 
of evading the force and effect of the decision of the supreme court 
of the State of Louisiana in the aforementioned suit of The President 


and Directors vs. George Josiah Lord, by which the State and the 


association in liquidation were concluded and forever barred against 
any demand upon the stockholders for further contribution. 


139 . XITI. 


“That by the charter of the Consolidated Association the capital 
stock consisted of eight thousand shares, of which the State owned 


‘two thousand shares and the individual stockholders owned six 
thousand shares; and, if said stockholders are liable to contribution 


fur the payment of the debts of the association and of the State 
upon the bonds sued on, which they deny, these defendants aver that 
their liability must be estimated upon the basis of eight thousand 
shares, the number fixed by the charter,and that they are not liable 
for more than their pro rata thus estimated. 


XIV. 


And these defendants further allege and say that few, if any, of 
the original stockholders are now living; that the property origi- 
nally mortgaged to the association has passed to the heirs and suc- 
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cessors of the original mortgagors, or to purchasers in good faith, 
for the full market value, with the belief that the extent of the lia- 
bility of the stockholders to contribute upon their shares of stock 
had been finally fixed and settled, under and in accordance with the 
terms and provisions of the act No. 100 of 1847; that the stock of 
the association had no market value after the decree of forfeiture of 
the charter in November, 1842, and that the shares were sold or 
passed by will or by inheritance as a mere valueless appendage to 
the property mortgaged to the association by the subscribers to the 
stock. 
That the bonds of the State issued in aid of the associa- 
140 ‘tion had but small value in the market after the extension 
of payment under the said act of 1847; that they have had 
merely a speculative value and were bought and sold in the market 
at figures far below their face value; that few, if any, of said bonds 
are now in the hands of original owners; that the liquidation of 
the affairs of the association for more than forty years past, reckon- 
ing from the decree of forfeiture of the charter, has been controlled 
by the State of Louisiana in its own interest and for its own con- 
venience without agency or interference on the part of these defend- 
ants or any of them, and it would be contrary to equity and good 
censcience to require these defendants now to contribute for any de- 
ficiency of the assets which may now be found to exist after the 
lapse of so many years of neglect of duty, of maladministration, of 
mismanagement and waste on the part of the State and its officers. 


XVI. 


That the eighteenth and last instalments of the loan debt, as 
settled under the act No. 100 of 1847, were payable on the first of 
June, 1865, and the previous instalments were payable annually, the 
first on the first of June, 1848; that-the seventeenth instalments of.- 
the contribution levied under the said act of 1847 were payable on 
the first of June, 1865, and the previous instalments were payable 
annually, the first on the first of June, 1849, in accordance with sec- 
tion 6 of said act, and the settlement made pursuaut to its terms and 

provisions; that this suit to enforce payment of any of said 
141 instalments, whether of the stock loan debt or of the contri- 
bution levied under said act of 1847, is stale and barred by 
prescription, more particularly by the prescription of five years and 
of ten years, reckoning from the day when the said instalments re- 


spectively were payable. 


That these defendants were not nor was any one of them an origi- 
nal stockholder of said association; that they had nothing to do 
either with the passage of the act No. 100 of 1847 nor the settlement 
made under it; that except as hereinafter stated they do not know » 
what instalments, if any, either of the stock loan or of the contri- 
bution levied under the said act of 1847, may still remain unpaid ; 
but they do, each and all of them, insist and rely upon the prescrip- 
tion of five years and of ten years as an-extinguishment of so much 
of the suit and demand of complainant, William Cressey, as may 
seek to enforce as against these defendants or any of them payment 
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of or liability for any of such instalments, whether of the loan debt 
or of the contribution levied under the said act.of 1847 and whether 
any of such instalments as may now remain unpaid have or have 
not been specially assumed by defendants or by any of them re- 
spectively and severally. | 


XVII. 


These defendants, each for himself, severally denies that he is in 


-any manner whatsoever indebted or liable to the complainant, Wil- 


liam Cressey, or to the State of Louisiana, or to the Consolidated As- 
sociation of the Planters of Louisiana, in liquidation, by rea- 
142 son of any of the matters and things in the original and 
amended bills of complaint of said William Cressey, or in the 
intervention of the State of Louisiana contained and set forth, or in 
the answer of Robert W. Adams and others, the president and di- 
rectors of the said association, herein filed and exhibited. 

And now, haviig fully answered, as well to the original and 
amended bills of complaint of William Cressey, complainant, as to 
the interrogatories by him to defendants propounded, these defend- 
ants pray to be hence dismissed with their costs in this behalf ex- 


pended. 
R. H. MARR, 
ROUSE & GRANT, 
JULES LAVERGNE, 
Solicitors for Defendants. 


Barthelmy Beaubey, being duly sworn, deposes and says that the 
matters and things stated in his foregoing answer to the original 
and amended bills of complaint of William Cressey, complainant, and 
to the interrogatories to defendants propounded are true, so far as 
stated of his own knowledge, and that so far as stated upon informa- 
tion he believes them to be true. 

(Signed) B. BEAUBEY. 


Subscribed and sworn to before me, at the city of New Orleans, 
La., this 19th day of November, A. D. 1884. 
 [SEAL. ] (Signed) T. WHARTON COLLENS, 
: Notary Public. 


(And all the other appellees made like affidavit to the truth of 
their several answers.) 


143 Answers to Interrogatories by Berthelemy Beaubay. 


To the interrogatories propounded by complainant Barthelmy 
Beaubay, one of the defendants, separately answers as follows : 


To the first interrogatory. I have never owned nor have I ever 
assumed to pay any share or shares of the capital stock subscription 
of the Consolidated Association of the Planters of Louisiana. 

To the second interrogatory. I have never been indebted to said 
Consolidated Assoviation in any sum or sums of money for any loan 
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or loans of money made to me by said association on any mortgage 
or mortgages of real estate. At-a public.sale made by the sheriff of 
the parish of Orleans under and by virtue of a writ of seizure and 
sale issued by the late sixth district court for the parish of Orleans, 
at the suit of Barthelmy Beaubay vs. Joseph Barnes, No. 4287 of the 
docket of said court, which sale was made on the 22 of March, 1878, 
I became the purchaser of and acquired certain real property situ- 
ate in the second district of the city of New Orleans, which property 
is fully described in the sheriff’s deed to me, dated the 4th of April, 
1873. This property had been originally mortgaged by Charles 
Coffin and wife to the Consolidated Association of the Planters of 
Louisiana to secure sixty-seven shares of the capital stock of the 
said association. Subsequently the share of stock secured by the 
mortgage of Coffin and wife on this property were reduced to 57 

shares. The property was sold to Mrs. Amelie Zacharie Saul, 
144 widow of Horace C. Commack, who took the reversion of the 

said mortgage to the extent of 57 shares and the proportion 
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of the loan debt due by Coffin and wife by act before T. Guyol, 


notary, of date 13 June, 1862.. Afterwards Mrs. Widow Cammack: 
sold the property to Joseph Barnes, who assumed to pay the balance 
due by his vendor to the amount of $4,889.92. At the time of the 
aforementioned sale by the sheriff and purchase by me there re- 
mained of the balance assumed by Joseph Barnes in the act of sale 
to him passed before Ducatel, notary,-of date 28 June, 1869, the sum 
of $2,565.04, represented by four notes or obligations of Widow Cam- 
mack, all dated 18 May, 1867, payable to the order of the cashier of 
the Consolidated Association of the Planters of Louisiana—one for 
$698.56, payable 1 June, 1873 ; one for $660.36, payable 1 June, 1874; 
one for $622.16, payable 1 June, 1875; one for $583.96, payable 1 
June, 1876; that the mortgage in my favor granted by Joseph 
Barnes, under which the writ of seizure and sale issued in virtue of 
which the property was sold and adjudicated to me, was second in 
rank to that in favor of the Consolidated Association, and I assumed 
as part of the price of the adjudication to me the four obligations of 
Widow Cammack, above mentioned, aggregating $2,565.04, which I 
paid in full as they respectively became due. I have not, otherwise 
than as I have just stated, assumed or become liable to pay any loan 

or loans madg to others than myself. I annex the sheriff’s 
145 deed to me as part of this answer and refer to it specially for 

a full description of the property and as the evidence of the 
nature and extent of the only obligation which I ever contracted to 
or with respect to the Consolidated Association of the Planters of 
Louisiana. 

To the third interrogatory. I own now and have owned since the 
purchase by me at sheriff’s sale on the 22 March, 1873, the property 
so purchased by me, which was mortgaged originally to secure 67 
shares, afterwards reduced to 57 shares, of the capital stock of the 
said association. J have never owned or possessed any other prop- 
erty mortgaged to said association. -I can give no description of 
the property which would not be a mere transcription from the 
sheriff’s deed annexed to the preceding answer, and I refer to that 
10—1112 
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deed for a full description of the property and a complete answer to 
so much of this interrogatory as requires me to:state when and how 
I became the owner or possessur thereof. | 


Answers of the Citizens’ Bank to Interrogatories. 


To the interrogatories by complainant propounded the Citizen’s 
Bank of Louisiana, one of the defendants, answers: 


To the first interrogatory and to each and every part and branch 

thereof defendant answers no, except as hereinafter stated in answer 
to the third interrogatory. 

146 To the second interrogatory and to each and every part 
and branch thereof defendant answers no, except as here- 

inafter stated in answer to the third interrogatory. 

To the third interrogatory. The Citizens’ Bank owns and possesses 
but one property which was mortgaged to the Consolidated Associa- 
tion of the Planters of Louisiana—that is, a sugar plantation in the 
parish of Iberia, formerly the parish of St. Mary—which Charles 
Olivier and his wife mortgaged to the said Consolidated Association 
by act of 30 April, 1830, to secure forty-seven shares of the capital 
stock of said association, which property said Olivier and his wife 
subsequently mortgaged to the said association by act of 4 June, 
1839, to secure a stock loan of $11,750. The Citizens’ Bank acquired 
this property and the 47 shares of stuck, which were an appendage 
to the property, at sheriff’s sale in the succession of Charles Olivier 
and wife on the 4 November, 1871. Subsequently the bank sold 
this property to McCowen and McGill, and in the suit of the Citi- 
zens’ Bank vs. McCowen and McGill the property was adjudicated 
to the bank at sheriff’s sale on the 7 February, 1874. The two 
sheriff’s deeds above mentioned are herewith filed and specially 
referred to for a full description of the property so acquired and 
now owned by the bank, this defendant. Theentire stock loan and 
all of the contribution of $102 per share levied under act No. 100 
of 1847 on the aforementioned forty-seven shares of stock have been 
paid in full by the predecessors and authors of the title of the Citi- 
zens’ Bank. | 


147 © Answers of Chas. Geizinger to Interrogatories. 


To the interrogatories propounded by complainant Charles Get- 
zinger, one of the defendants, answers: 


To the firstinterrogatory. I have not atany timeassumed to pay any 
share or shares of the capital stock subscription of the Consolidated 
Association of the Planters of Louisiana. I own the undivided half of 
109 shares of the capital stock of said association, which I acquired 
from Joseph Getzinger by act before Gottschalk, then a notary, of New 
Orleans, of date 23 June, 1870. Henry Hart owned 109 shares of the 
capital stock subscription of said Consolidated Association and a plan- 
tation in the parish of Jefferson, right bank of the Mississippi river, 


which his predecessors had mortgaged to the said association to secre 


the 109sharesand stock loansto be allowed onthem. On the 23 Feb’y, 


1866, Hart paid the entire balance of stock loan and of contribution 
levied under the act No. 100 of 1847, aggregating in principal and 
interest the sum of $13,219.14 paid to said association. Baheeq uetidl 
Hart sold this plantation and the 109 shares of stock to John Sal- 
vant by act before Edward Barnett, then notary, of New Orleans, of 
date 31 October, 1867. By act before Gottschalk, then notary, 
148 of New Orleans, of date 12 Nov’r, 1868, Salvant sold one un- 
divided half of this plantation and of the 109 shares of stock 


to Joseph Getzinger. By act before the same notary, of date 23 


June, 1870, Joseph Getzinger sold to me this undivided half of the 


plantation and of the 109 shares of stock. At a sale by the sheriff | 


of the parish of Jefferson, under executory process issued by the 
second judicial district court of Jefferson parish at the suit of Charles 
Getzinger v. The Succession of John Salvant, No. 3973 of the docket, 
made on the 14 October, 1872, the undivided half of the said plan- 
tation was adjudicated to me which had belonged to John Salvant, 
so that I became the owner of the entire plantation. The undi- 
vided half of the 109 shares which had belonged to Salvant was not 
sold by the sheriff and is not mentioned or conveyed to me by the 
sheriff’s deed. I file herewith copy of the act of 23 June, 1870, in 
and by which I acquired one undivided half of the aforementioned 
plantation and of the 109 shares of stock, and the sheriff’s deed to 
me of date 14 October, 1872, in and by which I acquired the other 
undivided half of said plantation alone. ; 

To the second interrogatory. I have never at any time been in- 
debted to said Consolidated Association in any sum or sums for any 
loan or loans of money made to me by said association on any mort- 
gage or mortgages of real estate,and I have not at any time as- 
sumed or become liable to pay any such loan or loans made to 

others than mvself. 
149 To the third interrogatory. I now own and possess the 

plantation which was mortgaged to the Consolidated Associa- 
tion of the Planters of Louisiana to secure the 109 shares of stock 
aforementioned. I became the owner by purchase at the dates and 
in the manner stated and set forth in my foregoing answer to the 
first interrogatory and in the act of 23 June, 1870, and in the sheriff’s 
deed to me of 14 October, 1872, both of which are already herewith 
filed, and I here specially refer to the said act and to the sheriff’s 
deed for full description of the property so owned and possessed by 
me. In the sheriff’s deed the stock and loan mortgages are recited 
and the dates given. I do not own and I do not possess any other 
property or properties mortgaged to the said Consolidated Associa- 
tion for any purpose whatever, so far as I know and believe. 


Answers of. Bernard Lemann, Meyer Lemann, and Richard T. Hanson 
to Interrogatories. 


To the interrogatories propounded by complainant Bernard Le- 
mann, Meyer Lemann, and Richard T. Hanson, defendants, answer: 


To the first interrogatory. We have not nor has any one of 
150 usowned or assumed at any time to pay any share or shares 
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of the capital stock subscription of the Consolidated Association 
of the Planters of Louisiana. | 

To the second interrogatory. We have not nor has any one of us 
at any time been indebted to the said Consolidated Association in 
any sum or sums for any loan or loans of money made to us or to 
any one of us by said association on any mortgage or mortgages of 
real estate, and we have not nor has any one of usever at any time as- 
sumed or become liable to pay any such loan or loans made to others 
than ourselves. ) 

To the third interrogatory. We now own and possess equally and 
in division a certain sugar plantation which, with 70 shares on it, was 
mortgaged to the said association by Francois Marie Laferniere 
‘Levesque to secure the 124 shares of the stock of said association 
which belonged to him. Subsequently Miss C. E. P. Laferniere be- 
came the owner of this plantation, and by act before De Armas, 
notary, of New Orleans, of date 21 February, 1854, she assumed the 
responsibilities of a stockholder to the extent of the 124 shares. 
Under and by virtue of a writ of seizure and sale issued in the suit 
in the U.S. circuit court at New Orleans, No. 5298 of the docket, 
entitled Miss C. E. P. Laferniere v. P. H. Foley and the succession 

of J.S. Wilson, the U. S. marshal seized the said sugar plan- 
151 _‘ tation, and on the 10 October, 1867, he sold and adjudicated 

it to the plaintiff, Miss Laferniere. In the marshal’s deed to 
her Miss Laferniere assumed, over and above the price of the adjudi- 
cation, the obligations of a stockholder of 124 shares and the pay- 
ment of three instalments of the loan debt and of the contribution 
under the act of 1847, which became payable, respectively, on the 
1 of June, 1863, 1864, 1865. These defendants are informed that 
the aggregate of this indebtedness, with interest at eight per cent. 
included, was extended under the act of 1866 and divided into nine 
annual instalments, the first payable on thel June, 1868, the last on 
the 1 June, 1876, and that each and all of these instalments were 

id by Miss Laferniere or by her representatives as they respect- 
ively became due and exigible. 

_Afterwards, by act before James Fahey, notary, of New Orleans, 
of date 9 March, 1877, the heirs of Miss Laferniere sold and con- 
veyed this sugar plantation to defendant, Bernard Lemann, and by 
act before Sims, notary, of the parish of Ascension, of date 14 March, 
1877, Bernard Lemann sold and conveyed to Meyer Lemann and 
Richard T. Hanson each one undivided third of said sugar planta- 
tion. | : 

These defendants do not nor does either of them own and they 
are not nor is either of them in possession of any other property mort- 
gaged to the Consolidated Association. They annex and file herewith 
copy of the act of 9 March, 1877, and of the act of 14 March, 1877, 
by which these defendants acquired the said sugar plentation, and 
they specially refer to these acts fora full description of said property 
and for complete information as to when and how we acquired the 
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152 Answers to Interrogatories by Mrs. Geo. J. Lord. 


Elizabeth Eugénie Granet, one of the defendants, widow of George 
Josiah Lord, for additional and special answer to the original and 
amended bills of complaint of William Cressey, complainant, alleges 
and says— 

That she adopts, and here specially refers to as if here repeated, 
all the allegations and statements made in the foregoing joint, and 
several answer, touching and with respect to the suit and proceedings 
in the civil district court, No. 2662, and in the supreme court of the 
State of Louisiana, No. 8589, and the final decree of said supreme 
court rendered on the 23 April, 1883; and respondent files here- 
with and as parts of this answer, duly certified copies of the final 
decree of the supreme court of Louisiana;on the appeal in the cause 
No. 8589, marked Lord No. 1, and of the judgment of the civil dis- 
trict court on the rule aforementioned in the suit No. 2662, marked 

That, pending said appeal, George Josiah Lord died leaving a last 
wi!l and testament by which he constituted this defendant his uni- 
versal legatee and appointed her his testamentary executrix; that 
she qualified as executrix and caused herself in that capacity to be 
made party appellant in the said appeal No. 8589. 

That after said final decree was rendered this defendant, in her 
capacity as testamentary executrix, took a rule in the said civil dis- 
trict court in the said suit No. 2662, on the recorder of mortgages, 

the president and directors of the Consolidated Association 
153 of the Planters of Louisiana, the State of Louisiana, repre- 

sented by the attorney genéral, and Henry Denis, Esq., rep- 
resenting holders of the bonds of the State issued in favor of said 
association, to show cause why the inscriptions of the original mort- 
gage granted by Céleste Chabot to secure the said 22 shares of stock 
and of the reversions of said mortgage taken by successive pur- 
chasers of the mortgaged property and the assumption of said 
mortgage by George Josiah Lord should not be cancelled and erased 
upon the ground that no liability existed with respect to the said 
shares of stock or with respect to the stock mortgage and the rever- 
sions and assumption of said mortgage. 

That the said rule was tried contradictorily with the persons and 
parties in the preceding paragraph mentioned—that is, the recorder 
of mortgages, the said Consolidated Association, the State of Louisi- 
ana, represented by the attorney general, and Henry Denis, Esq., 
representing the holders of certain bonds of the State; that such 
proceedings were had on said rule that final judgment of said court 
was rendered on the 19 Nov’r, signed on the 23 Nov’r, 1883, 
making the said rule absolute; and, in obedience to the said judg- 
ment, all of said inscriptions were cancelled and erased on or about 
the 6 Dec’r, 1883. : 

That the said civil district court was a competent judicial tribunal 
of the State of Louisiana and had complete jurisdiction of the said 
rule; that the judgment of said court on said rule has not been at- 


, 
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tacked by appeal or otherwise, and that it is final and conclu- 

154 sive against the said association in liquidation, against the 

State of Louisiana, and against William Cressey, the com- 
lainant. 

And defendant further alleges and says that, on the faith of the 
decision and decree of the supreme court of the State of Louisiana 
on the appeal No. 8589, she accepted the succession of said George 
Josiah Lord, purely and simply, on the 28 May, 1883, and she alleges 
and says that the said decision and decree and the subsequent judg- 
ment of the civil district court on the aforementioned rule consti- 
tute res adjudicata and are a complete and final release and discharge 
of herself personally and of her. property from any and all claim 
by the said Consolidated Association, by the State of Louisiana, and 
by the complainant, William Cressey, for contribution to pay any 
debt or debts of the said association or of the State of Louisiana, so 
far as this defendant is concerned. 


And to the interrogatories propounded by complainant the suid 


Elizabeth Eugénie Granet, Widow Lord, answers: 


To the first interrogatory. I have not at any time assumed to pay 
any share or shares of the capital stock subscription of the Consolli- 
dated Asssociation of the Planters of Louisiana. I now own twenty- 
two shares of the capital stock of the said association. 1 have never 
owned any other shares. I acquired these 22 shares under and in 


virtue of the last will and testament of my now deceased husband, | 


George Josiah Lord, who died on the 18 March, 1883, and 
155 whose succession was opened in the civil district court for 

the parish of Orleans, No. 8153 of the docket. George Josiah 
Lord acquired these 22 shares of stock, with the property originally 
mortgaged to secure them, by act before H. B. Cenas, late notary of 
New Orleans, of date 14 March, 1850, by which the Mechanics’ and 
Traders’ Bank of New Orleans sold and conveyed said property and 
shares of stock to him. 


A copy of said act is herewith filed, marked Lord No. 3. 


. To the second interrogatory. I have not ever at any time been 
_ indebted to said Consolidated Association in any sum or sums for 
any loan or loans of money made to me by said Consolidated Asso- 
ciation on any mortgage or mortgages of real estate, and I have not 
at any time assumed or become liable to pay any such loan or loans 
made to others than myself. 

To the third interrogatory. I now own a property in the second 
district of the city of New Orleans, which was mortgaged by Céleste 
Chabot on the 20 October, 1836, to the said association to secure 
the subscription to 22 shares of the capital stock of said association. 
George Josiah Lord acquired this property by purchase and I ac- 
quired it as his universal legatee in the manner and at the time as 
stated in my foregoing answer to the first interrogatory. I here 

specially refer to the act mentioned in and filed with my said an- 
3 _ swerto the first interrogatory for a full description of said prop- 
156 ~~ «erty. The inscriptions of the mortgage of Céleste Chabot and 
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of the reversions taken and the assumption of that mortgage 
were cancelled and erased on the 6 December, 1883, in the manner 
and by the means stated in the joint and several answer and in my 
additional and special answer to the original and amended bills of 
complaint of William Cressey, and I do not now own or ner 
any property which is now mortgaged to the said Consolidated 
Association, as I am advised and do verily believe. 


Answers to Interrogatories by Pedro Landreauz and Marie Louise Lan- 
dreauz. 3 


To the interrogatories ppemnar by complainant Pedro Lan- 
dreaux and Marie Louise Landreaux, two of the defendants, answer : 


To the first interrogatory. We have not nor has éither of us as- 
sumed to pay any share or shares of the capital stock subscription ~ 
of the Consolidated Association of the Planters of Louisiana. We 
own 202 shares of the capital stock of said association, which we ac- 
quired by inheritance from our deceased father, Pierre Landreaux, 
and his wife, our mother, Heloise Lavigne. 

To the second interrogatory. We have not been at any time in- | 

debted to the said Consolidated Association of the Planters of 
157 Louisiana in any sum or sums for any loan or loans of money 

made to us or to either of us. by the said Consolidated Asso- 
ciation on any mortgage or mortgages of real estate, and we have 
not nor has either of us ever at any time assumed or become liable 
to pay any such loan or loans made to others than ourselves. The 
entire indebtedness of our deceased father and mother to the Con- 
_ solidated Association, as well for stockoan as for contribution under 
the act No. 100, of 1847, has been fully paid. We cannot state the 
exact time at which this indebtedness was paid, but all of it had been 
fully paid, acquitted, and discharged before the 21 February, 1867. 


These respondents, by act before Ducatel, notary, of date 21 Feb- 
ruary, 1867, substituted for the property originally mortgaged by 
their said father and mother to the said Consolidated Association to 
secure the said 202 shares of the capital certain property in the city 
of New Orleans which they mortgaged to said association, in con- 
sideration of which the managers and directors, the liquidators of 
said association, granted to these respondents full release and dis- 
charge of the mortgagé granted in favor of the said association by 
their said father and mother by act. before Ducatel, notary, of date 
16 December, 1840, to secure said shares of stock. 


To the third interrogatory. We now own and are in possession of 
the property mortgaged by us to the said Consolidated Association 
in heu of the property originally mortgaged by our said 

158 father and mother to the said association, which property so 
mortgaged by us is situate in the first district of the city of 

New Orleans. We are notin possession of and we do not: nor does 
either of us own any property which is mortgaged to the said asso- 
- Clation, save and except that mortgaged by us to said association by 
the aforementioned act of 21 February, 1867. We file copy of that 


a 
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act herewith for a full description of the property originally mort- 
gaged, which was a sugar plantation and seventy shares, by our 
father and mother to the Consolidated Association and of the sub- 
stituted property morigaged by us to said association on the 21 Feb- 
ruary, 1867. 


Answers to Interrogatories by Herman Meyer. 


To the interrogatories propounded by complainant Herman 
Meyer, one of the defendants, answers: 


To the first interrogatory. I have not at any time owned or as- 
sumed to pay any share or shares of the capital stock subscription 
of the Consolidated Association of the Planters of Louisiana. 

To the second interrogatory. I have not ever at any time been in- 
debted to the said Consolidated Association in any sum or sums for 

any loan or loans of money made to me by said Consolidated 
159 Association on any mortgage or mortgages of real estate, and 

I have not at any time assumed or become liable to pay any 
such loan or loans made to others than myself. 

To the third interrogatory. I now own and possess certain prop- 
erties which were mortgaged to the said Consolidated Association to 
secure the subscriptions to certain shares of stock, as follows: 

1st. By act acknowledged before Theo. Guyol, notary, of New Or- 
leans, on the 12 May, 1879, Meyer, Weis & Co., of New Orleans, sold 
and conveyed to mea certain property, situate in the parish of 
Ouachita, in the State of Louisiana, now known as the “ Emily 
Mason” place, which is fully described in the said act, copy of which 
is herewith filed. Since the date of this purchase I have been in- 
formed that on the 12 January, 1829, John Hughes subscribed for 
10 shares of the capital stock of said association and mortgaged the 
said property to secure said 10 shares; that he was.succeeded by his 
widow, Jane Hughes, and she by Emily Mason. I have also been 
informed that the entire loan debt on the said shares and the con- 
tributions levied under the act No. 100 of 1847 were fully paid be- 
fore I acquired the property. In the sale to me by Meyer, Weis & 
Co. no mention whatever is made of this mortgage or of any incum- 
brance on the property. 

2d. By act before Edgar Grima, notary, of New Orleans, of date 3 

January, 1880, Henry Shepherd, of the State of West Vir- 
160 = ginia, sold and conveyed to mea _ property—cotton planta- 

tion—situate in the parish of Ouachita, known as “ Ingleside,” 
which is fully described in said act, copy of which is herewith filed. 
Since the date of this purchase I have been informed that on the 
12 January, 1829, Oliver J. Morgan subscribed for 20 shares of the 
capital stock of said association and that he mortgaged said property 
to secure the same. I have also been informed that the entire loan 
debt and the contribution levied under the act No. 100 of 1847 were 
fully paid before I acquired the propertyg. In the sale by Shepherd 
to me no mention whatever is made of tXS mortgage or of any in- 
cumbrance on the property. 

3d. By act before Garrett, ex officio notary, of the parish of Oua- 
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chita, of date 18 December, 1880, Henry Frellson, then of New Or- 
leans, now deceased, sold and conveyed to me a cotton plantation, 
situate in Ouachita parish, known as “ Limerick,” which is fully de- 
scribed in said act, copy of which is herewith filed. In the said act 
it is stated that the property is sold “subject to the mortgage in 
favor of the Consolidated Association of the Planters of La.,” but no 
further reference to or mention of said mortgage is made in said 
act. I am informed that on the 12 January, 1829, Ferdinand Mor- 
gan subscribed for 16 shares of the capital stock of said Consolidated 
Association and mortgaged the said property to secure the same. 
I have also been informed that the entire loan debt and the 

contribution levied under the act No. 100 of 1847 were fully 
161 paid before I acquired the property. I desire to add that the 

information which I have with respect to the original mort- 
gages on the three properties hereinbefore mentioned was obtained 
from John Calhoun, receiver, &c., on the 19 March, 1885, by my at- 
torneys. 


Deed, Marked Exhibit Beaubay. Filed May 22, 1885. 


Whereas I, W. P. Harper, sheriff of the parish of Orleans, by vir- 
tue of a writ of seizure and sale to me directed by the honorable the 
sixth district court for the parish of Orleans, at the suit of Barthel- 
emy Beaubay versus Joseph Barnes, number 4287 of the docket of 
said court, after having fulfilled and complied with all the previous 
legal requisites, did seize the following-described property, to wit: 
One certain lot of ground situated in the second district of this city, 
in the square comprised within Royal, Hospital, Chartres, and Ur- 
sulines streets, designated by the number one on a plan dated the 
twenty-fourth February, 1837, and deposited in the office of Amedee 
Ducatel, a notary public in this city, as plan number three of the 
Book of Plans Number Two. Said lot of ground forms the corner of 

Royal and Hospital streets, and measures forty-six feet ten 
162 inches front on Royal street by ninety feet deep and front on 

Hospital street, together with all the buildings and improve- 
ments, without exception or reservation, being the same property 
acquired by the defendant herein by purchase from Mrs. Amelia 
Zacharie Saul, widow of Horace C. Cammack, per act passed before 
said notary, Ducatel, on the twenty-eighth day of June, 1869; and, 
after having given due and legal notice to the said defendant of the 
seizure in the manner pointed out by law, I advertised the said be- 
fore-described property for sale, after the expiration of the legal 
delay from the time of said notice, to wit, on the eighteenth day of 
February, 1873, by advertisements, composed in English, announc- 
ing the sale to take place at the Merchants’ and Auctioneers’ Ex- 
change, on Royal street between Canal and Custom-House streets, in 
the second district of this city, on the twenty-second day of March, 
1873, at 12 0’clock m. Said advertisements were inserted and pub- 
lished in English in ong paper in the city of New Orleans, to wit, in 
the New Orleans Republican, from the said eighteenth day of Feb- 
ruary, 1873, to the day of sale, being full thirty days from the date 
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of the first notice given in said newspaper. Said advertisements 
were inserted and published in said newspaper on the 18th, 21st, 
25th, 26th, — 28th of February, 4th, 7th, 9th, 12th, 14th, 19th, and 
22d of March, 1873, in English, in the New Orleans Republican. 
And, having further complied with and performed all the ad- 
ditional previous legal requisites, and after said property having 
been duly appraised, did expose the same at public sale ac- 
163 cording to law, at the said Merchants’ and Auctioneers’ bx- 
change, on the said twenty-second day of March, eighteen 
hundred and seventy-three, at 12 o’clock m.; and at the same time 
and place of sale I did announce in a loud and audible voice the 
terms and conditions of sale hereinafter expressed and specified, and 
did read verbatim, in a loud and audible voice, the certificate of the 
recorder of mortgages for the parish of Orleans and city of New 
Orleans delivered on the day of sale, and by which certificate it ap- 
pears that there are no other mortgages standing in the name of said 
defendant and recorded against said before-described property than 
the following, to wit: 
Ist. The draining privilege. | , 
2d. B. 41, fo. 21; recorded 2d April, 1839.—The original mortgage 
granted by Charles Caffin and wife, per act of A. Ducatel\ notary, 
dated ist April, 1839, in favor of the Planters’ Consolidated Asso- 
clation of Louisiana, to secure the sum of $33,500.00, am’t of 67 
shares in the capital stock of said bank, and $16,750.00 of loans, 
int., costs, &c., on the above-described property and another. 
3d. B’k 78, fo. 347; recorded June 14th, 1862.—The reversion of 
said shares was taken by Mrs. Amelie Zacharie Saul, widow of 
Horace C. Cammack, per act of T. Guyol, notary, dated 18th June, 
1862, and by said act she assumed to pay to the Consolidated Planters’ 
Association $935.50, with interest thereon, being the proportion of 
stock loan due on the said 57 shares (portion of the original 
164 67 shares as mentioned in first act) of stock and $342, con- 
tribution due thereon on Ist June, 1863; the same amounts 
with interest on lst June, 1864, and the same amount with interest 
on Ist June, 1865. Said several amounts of stock loan and con- 
tribution have been apportioned to the 57 shares of stock, and the 
payment thereof secured by mortgage on said property, which mort- 
gage was also assumed to the extent of said apportionment, and in 
order to represent the amounts of stock loans said purchaser has 
made three bonds, dated 13th June, 1862, and payable to the order 
of the cashier of said association—one for $1,131.95 on ist June, 
1863, composed of $935.50, or 4 of the amount due on said shares, 
and $196.45, interest due to that date; one for $1,066.46 on the Ist 
June, 1864, composed of $935.50, or 4 of said stock debt, and of 
$130.96, interest due at that date, and one for $1,000 on ist June, 
1865, composed of $935.50, or 4 of said stock debt, and of $65.48, 
am’t of interest thereon. 
4th. B’k 87, fo. 603; recorded 29th June, 1869.—Finally, the as- 
sumption taken by said Jose Barnes, as per his act of purchase of 
the said property passed befure A. Ducatel, notary, dated 28th June, 
1869, up to the sum of $4,889.92, to pay in place and stead of his 
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vendor to the said association, being the balance in capital and in- 
terest up to the 1st June, 1876, to said institution on a certain loan 
originally made on the aforesaid 57 shares to Chas. Caffin and as- 
sumed by Mrs. Cammack, dated 18th May, 1857, with interest, 
costs, &ec. } 
5th. B’k 93, folio 31; recorded July 25th, 1871.—The mort- 
165 gage granted by said Barnes in favor of Chas. Ducros, per act 
of O. Drouet, notary, dated 21st July, 1871, to secure the sum 
of $6,500.00, int., costs, &c., now reduced to $4,000.00, int., costs, &e. 
6th. B’k 92, fo. 303; recorded 5th Feb’y, 1872.—The one he granted 
in favor of Pedro Pons y Olivas, per act of same notary, dated 2d 
Febr’y, 1872, to secure the sum of $3,000.00, int., costs, &. 

7th. Bk 94, fo. 631; recorded Jan’y 14th, 1873.—The one he 
granted in favor of John F. Coffey, notary, dated 13th Jan’y, 1878, 
to secure the sum of $1,865.00, int., costs, &c. 

Sth. B’k 95, folio 251; recorded 27th Febr’y, 1873.—The lease he 
granted unto the board of public school directors, per act of John L. 
Laresche, notary public, 18th July, 1872, of the prercises situated 
cor. Hospital and Roval streets, for the space of three years, to com- 
mence lst July, 1871, up tothe 30th June, 1874, the whole more 
fully expressed in said act. 

9th. B’k 98, fo. 101; rec’d 4th Jan’y, 1873.—The privilege in favor 
of this State for taxes of 1871 on said property, am’t’g to $322.50, 
int., costs, &e. 7 

[Written on the margin:] Not paid and not cancelled. 

No. 4205; B’k J. M. No. 14, fo. 755; recorded on the 24th Jan’y, 
1873.—The general one in favor of G. E. Schmidt, resulting from a 
writ issued by the 6th district court on the 24th January, 1873, for 
the sum of $393.66, with interest stipulated in said writ, and costs of 
suit against Joseph Barnes (writ of attachment on said property). 

| Written across the page:] Cancelled April 1, ’73, by certificate of 
sheriff. Ernest Rickert, D.S. 

No. 4228; B’k J. M. No. 14, fo. 759; recorded on the 27th 

166 Jan’y, 1873.—The general one in favor of John G. Ryan, re- 

sulting from a writ issued by the 6th district court on the 

27th January, 1873, for the sum of $1,144 and 75 cents, with inter- 

est stipulated in said writ, and costs of suit against the same (writ of 
attachment on same lot). 

No. 4287; B’k J. M. No. 14, fo. 785; recorded on the 13th Feb’y, 
1873.—The general one in favor of Barthelemy Beaubay, resulting 
from a writ issued by the 6th district court on the 13th Febr’y, 1873, 
for the sum of $4,000 and 00 cents, with interest stipulated in said 
writ of fi. fa., and costs of suit against the same (on said property). 

No. 4205; B’k J. M. No. 15, fo. 29; recorded on the 18th March, 
1873.—The general one in favor of G. E. Schmidt, resulting from a 
judgment rendered by the 6th district court on the 12th March, 1873, 
for the sum of $389 and 66 cents, with interest stipulated in said 
judgment, and costs of suit against the same. 

[ Written across the page:]} Cancelled April 1, 1873, by certificate 
of sheriff. Ernest Rickert, D. S. 

No. 4403; B’k J. M. No. 15, fo.34; recorded on the 21st March, 1873.— 
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The general one in favor of S. Hernsheim & Bro., resulting from 
a judgment rendered by the 6th district court on the 17th March, 
1873, for the sum of $1,816 and 24 cents, with interest stipulated in 
said judgment, and costs of suit against the same; and at the time 
and place of sale I did read verbatim and in a loud and audible 
voice the certificate of the register of conveyances in and for the 

parish of Orleans, State of Louisiana, delivered on the day of 
167 sale, and by which certificate it does not appear that said de- 

fendant has alienated said before-described property (regis- 
tered in Book 94, folio 776), when, Barthelemy Beaubay being the 
highest and last bidder, the said before-described property was 
adjudicated to the said Barthelemy Beaubay for the price and sum 
of six thousand dollars ($6,000.00), payable on the following terms: 
The purchaser to assume the payment of the following bonds or 
notes due to the Consolidated Association of the Planters of Louisi- 
ana, and secured by mortgage on the aforesaid property, to wit: 
One for six hundred and ninety-eight dollars and fifty-six cents, 
payable June Ist, 1873; one for six hundred and sixty dollars and 
thirty-six cents, payable June Ist, 1874; one for six hundred and 
twenty-two dollars and sixteen cents, payable June Ist, 1875, and 
one for five hundred and eighty-three dollars and ninety-six cents, 
payable June Ist, 1876, making the aggregate sum of two thousand 
five hundred and sixty-five dollars and four cents, and the balance 
or surplus of said purchase price to be paid cash on the spot, and 
which was settled for in the following manner, to wit: 


First. The purchaser has assumed the payment of the 
four several bonds or notes due to the Consolidated 
Association of the Planters of Louisiana, as specified 
in the foregoing terms of sale, amounting to the aggre- 
gate sum of two thousand five hundred and sixty-five 
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Second. The said purchaser has paid in cash the costs 

and charges of the above-entitled suit, amounting to 

the sum of three hundred and forty-nine 7 dollars_- 349 71 
Third. The said purchaser has retained in his hands, to 

be by him applied to the payment of the State and 

city taxes of 1871 and 1872 and the draining due on 

said property, amounting to the sum of one thousand 

three hundred and fifty-four 75% dollars.........__- - 1,354 50 
Fourth. And the purchaser, being the plaintiff in the 

above suit and holder of the mortgage (the second in 

rank) under which this sale was made, has retained in 

his hands, on account of his claim and of said mort- 

gage, the balance of the price of adjudication, amount- 

ing to the sum of one thousand seven hundred and 


NN ere etch 1,730 75 
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Said purchaser (plaintiff) binding and obligating himself to pay or 
cause to be paid all, any, and every taxes on the property herein 
sold, thereby exonerating the sheriff from all, any, and every re- 
sponsibility in the premises: 3 

Now, therefore, know all men by these presents that I, the said 
sheriff, in consideration of the premises and by virtue of the laws 
of the State of Louisiana in such cases made and provided, do 

sell and transfer the said before-described property to the 
169 said Barthelemy Beaubay, and all the right and title which 

the said defendant had in or to the said before-described 
property ; to have and to hold the same to the said Barthelemy 
Beaubay, his heirs and assigns, forever. 

In witness whereof I have hereunto signed my name, at New 
Orleans, in the State of Louisiana, this fourth day of April, in the 
year one thousand eight hundred and seventy-three (1873) and the 
ninety-seventh year of the Independence of the United Statés of 
America. 

Seven words erased as null. The words “writ issued,” “ writ,” 
“writ issued,” writ of fi. fa., interlined, approved. 

(Signed) M. WALSH, 
| Deputy Sheriff of the Parish of Orleans. 


Signed in presence of the following competent witnesses : 
(Signed) MICH’L De ARMAS. 
ERNEST RICKET. 


Registered in Conveyance Book 100, fols. 705 & 706. 
New Orleans, April 8th, 1873. 
[SEAL. ] (Signed) C. B. FISH, D. R. 


Sixth District Court for the Parish of Orleans. 


CLERK’s OFFICE, 
New ORLEANS, La., April 10th, 1878. 

I hereby certify that the within deed of sale was recorded this day 
in this office in “ Deed Book” “No. 5,” on folios 288, 284, 285, 286, 
287, 288, 289, and 290. 

[SEAL. ] (Signed) GEO. L. BLOOMFIELD, D’y C?k. 


170 Sheriff's Deed, Marked Citizens’ Bank No. 1. Filed May 22, 
1885. 


SraTe oF Louisiana, Parish of Iberia: 
District Court. 


CiT1zENS’ BANK oF LA. 
vs. | wo 340. 
McCowan and MCGILL. 


Be it known that on this 7th day of February, A. D. 1874, by 
virtue of a writ of seizure and sale issued out of the honorable the 
3d judicial district court, holding session in and for the parish of 
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Iberia, and dated 30th day of December, A. D. 1873, I, A. L. Hayes, 
sheriff, duly qualified as such, in and for the parish of Iberia, after 
advertising in the “ Iberia Progress,” the official journal, published 
in the town of New Iberia, parish aforesaid, from the 30th day of 
December, A. D. 1873, to the 7th day of February, A. D. 1874, pro- 
ceeded to sell at public auction, to the last and highest bidder and on 
terms and conditions hereinafter mentioned, the property belonging 
to Miss McCowan and McGill, seized and sold by virtue of the above- 
mentioned writ in case of Citizens’ Bank of La. vs. McCowan and 
McGill, and numbered 340 of the docket of said court, the terms 
having been made known, which was that the purchaser furnish a 
stock note for the sum of $3,120, payable the 1st day of May, 1874, 
renewable according to charter of Citizens’ Bank, he to assume the 
obligation and responsibility of a stockholder of said bank, said note 
to be identified with mortgage of C. Olivier and wife to the 
171 Citizens’ Bank, dated 4th day of September, A. D. 1837, with 
sale from Citizens’ Bank to McCowan and McGill, dated Ist 
day of February, A. D. 1872, and with sheriff’s deed and 
mortgage. 
2d. Purchaser to furnish note for $8,640, to his own order and by 
him endorsed, payable the 7th of December, A. D. 1874, with 8 % 
interest from date, with privilege of extending same two years from 
maturity by paying accrued interest and_one-half of capital of said 
note, secured by mortgage and identified with said above-mentioned 
acts and with sheriff’s deed, with mortgage reserved; the balance 
of price of adjudication cash. The said hereinafter-described prop- 
erty was offered for sale in block as aforesaid, and, after crying said 
sale as required by law, I, the said sheriff, adjudicated the same to 
the Citizens’ Bank of La. for the sum and price of twenty-two thou- 
sand and twenty dollars, said amount being two-thirds of the ap- 
praisement. Said bank being a creditor of McCowan and McGill for 
a larger amount than price of adjudication, the said property was 
adjudicated to said bank for said price. Said property so adjudicated 
consists of, Ist, lot A 1, with a front of six arpents on the west side 
of the — Teche by forty in depth, and lot A 2 being south half, more 
or less, of land confirmed to Solomon Andrews on east side of said 
bayou, containing three hundred superficial arpents ; 2d, lot B 1, meas- 
uring six and ;4;4; arpents front on west side of Bayou Teche, adjoining 
lot A 1, with forty arpents in depth, and lot B 2 being north half, 
more or less, of land confirmed toSolomon Andrews on the east side 
of said bayou, containing three hundred superficial arpents; 
172 3d, lot C1, measuring three and ;§; arpents front on west side 
of Bayou Teche adjoining lot B 1 by forty arpents in depth, 
and lot C 2, measuring three and one-half arpents front on east side 
of said Bayou Teche, opposite lot C 1, with depth of forty arpents; 
4th, lot D 1, measuring three and 5%, arpents front on west side of 
Bayou Teche adjoining lot C 1 with forty arpents in depth, and lot 
D 2, on the east side of Bayou Teche, measuring three and one-half 
arpents front on said bayou, all situated in the parish of Iberia and 
containing sixteen hundred and seventy-two and four-fifths super- 
ficial arpents, more or less, together with all the buildings, machin- 
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ery, stock, horses, mules, and farming utensils, and all other things 
and appurtenances thereto attached ; also (224) two hundred and 
twenty-four shares of the mortgage stock of the Citizens’ Bank of 
La. thereto attached, said landed property being so divided into 
lots by a survey made by O. Valery Martin on the 6th day of March, 
A. D. 1871, a plan of which is deposited at the Citizens’ Bank in 
New Orleans and which is referred to, said bank paying all costs 
(except keeper’s dues, said fees being left open for further settle- 
neni and amounting to two hundred and thirty-seven ;;%, dolls., 
and, being judgment creditor for a larger sum than the price of ad- 
judication, retained said amount in her possession—say twenty-one 
thousand seven hundred and eighty-two 75; dollars. 
Now, know ye that I, the said A. L. Hayes, the sheriff aforesaid, 
by virtue of said writ and of the statute in such case made and pro- 
vided, and in consideration of the said sum of twenty-two 
173 thousand and twenty dollars, said as aforesaid, do bargain, 
sell, and deliver unto the said Citizens’ Bank of Louisiana 
and to its legal representatives and assigns forever the property above 
described, and all the right, title, and interest which the said 
McCowan and McGill had in the said property on the day of the: 
seizure thereof or at any time since had or now have; to have and 
to hold the said property unto the said Citizens’ Bank of La., their 
legal representatives and assigns, forever-as fully as I, the said 
sheriff, under the authority aforesaid, might, could, or ought to sell 
and convey same. | 
In witness whereof I have hereunto set my hand in my official 
capacity, at the parish of Iberia, this seventh day of February, A. D. 


1874. 
(Signed) A. L. HAYES, Sheriff. 


Signed in the presence of competent witnesses : 
(Signed) L. J. McGAFFEY, 
LOUIS Dr BLANC. 


Recorded in Book 1 Sheriff’s Sale, folios 82 to 84. 
[SEAL. ] (Signed) - N. P. HACKER, D’y CTk. 


PaRIsH OF IBERIA, RECORDER’S OFFICE. 


I hereby certify that the foregoing is duly recorded in Book No. 
1 of Judicial Sales, page 139, entry 65, inscribed therein this day. 
In testimony whereof witness my signature and official seal this 
ninth day of February, 1874. 
[SEAL. ] (Signed) LOUIS De BLANC, 
D’y Recorder. 
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174 Order of Seizure and Sale, Marked Citizens’ Bank No.2. Filed 
May 22, 1885. 


STATE OF LOUISIANA: 
Parish Court, Parish of St. Mary. 
Estates of CHARLES OLIVER and WIFE. 
Deed. 
No. 1088. 


To Clermont Young, sheriff of the parish of Iberia: 

Pursuant to orders granted by the Hon. Jas. H. Handy, parish 
judge of the parish of St. Mary, on the 3rd day of April, 1871, and 
to an order granted by the Hon. A. Garrigens, parish judge of the 

arish of St. Landry, on the 7th day of September, 1871, you are 
sexed commanded to sell, at public auction, on the terms and con- 
ditions hereinafter mentioned, after the delays and advertisements 
prescribed by law, the following-described property belonging to 
said estates, as per plan made thereof by Simeon Valery Martin, sur- 
veyor, dated —, 1871, viz: 

1st. A lot composed of the following tracts, viz: “ Lot A 1,measur- 
ing — arpents front on Bayou Teche, on the west side of said bayou, 
by — arpents in depth, and lot A 2, being the south half, more or 
less, of the land confirmed to Solomon Andrews, on the east side of 
said Bayou Teche, measuring — superficial arpents.” 

2d. A second lot composed of the following tracts, to wit: ‘* Lot 

B 1, measuring — front on Bayou Teche, on the west side of 
175 said bayou, adjoining lot A 1, by — arpents in depth, and lot 

B 2, being the north half, more or less, of the land confirmed 
to Solomon Andrews, on the east side of said Bayou Teche, contain- 
ing — superficial arpents.” 

3d. A third lot, composed of the following tracts, viz: ‘‘ Lot C 1, 
measuring — arpents front on Bayou Teche, on the west side of 
said Bayou Teche, adjoining lot B 1, by — arpents in depth, and lot 
C 2, measuring — arpents front on Bayou Teche, on the east side of 
said bayou, opposite lot C1, by — arpents in depth.” 

4th. A fourth lot, composed of the following tracts, viz: “ Lot D 1, 
measuring — arpents front on Bayou Teche, on the west side of said 
bayou, adjoining lot C1, by — arpents in depth, and lot D 2, ad- 
joining lot C 2 on the east side of Bayou Teche, measuring — ar- 
pents front on said bayou, by — arpents in depth.” 


Terms and Conditions. 


Lots A 1 and A 2 to be sold with (10) ten shares of the Consoli- 
_ dated Association of the Planters of La. and (53) fifty-three shares 
of the Citizens’ Bank of La., reduced to fifty shares, the purchaser 
to furnish a stock note for ($848) eight hundred and forty-eight dol- 
lars, payable on the 1st day of December, 1871, or renewable ac- 
cording to the charter of the Citizens’ Bank of La., and the balance 
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of the price one-third cash and the balance at one and two years’ 
credit, in notes bearing 8% interest from date to final pay- 

176 .ment, secured by mortgage and vendor’s privilege, and 5% 
attorney’s fees in case of foreclosure. 

Lots B 1 and B 2 with (17) seventeen shares of the Consolidated 
Association and (81) eighty-one shares of the Citizens’ Bank, re- 
duced to (74) seventy-four shares, the purchaser to furnish a stock 
note for ($1,296) twelve hundred and ninety-six dollars, payable at 
the same date above mentioned, subject to the same renewal and 
the balance of the price payable on the same conditions as for lots 
Aland A 2. 

Lots C1 and C 2 and lots D1 and D 2 each with (10) ten shares 
of the Consolidated Association and (538) fifty-three shares of the 
Citizens’ Bank, reduced to (51) fifty-one shares, each purchaser to 
furnish a stock note for ($848) eight hundred and forty-eight dol- 
lars, payable at the same date above mentioned, subject to same re- 
newal and the balance of the price payable on the same conditions 
as lots Al and A 2. 

You are further commanded to make return of your proceedings 
to my office as the law directs. 

Given under my hand and seal official this 18th day of Septem- 
ber, A. D. 1871. 

(Signed) J. W. LYMAN, JR, 
Clerk Dist. Court Parish St. Mary and Performing Clerical 
Duties of the Parish Court of said Parish. 


Received this order of seizure and sale on the 25th day of Sep- 
tember, A. D. 1871; and, after complying with all legal 
177 formalities, I advertised the within-described property for 
sale in the newspaper called the Banner‘and Courier, it being 
’ the official paper of the parish of Iberia, published in the town of 
New Iberia, on the 30th day of September, A. D. 1871, stating in the 
advertisements that the sale would take place at the court-house, in 
the town of New Iberia and parish of Iberia, La., on Saturday, the 
4th day of November, A. D. 1871, between legal sale hours; and, 
having further complied with all the additional requisites of the 
law, such as having the said property appraised according to law, I 
did offer said property at public auction at the place and time above 
mentioned; and, having read in a loud and audible voice, 1st, the 
advertisement above referred to; 2nd, the certificate of the recorder 
of the parish of Iberia obtained by me for the purpose of sale, I then 
proceeded immediately to the crying and adjudication of said prop- 
erty, when, the same having been cried a considerable time and no 
one having bid higher, I adjudicated said property to the Citizens’ 
Bank of Louisiana for the price and sum of eleven thousand three 
hundred and fifty dollars, which price of adjudication the bank paid 
in the manner following: It paid cash costs of suit, sale, publications, 
and taxes to date, &c., amounting to one thousand five hundred and 
fourteen dollars. The balance of the purchase price was retained by 
the bank, it being the seizing creditor. 2 
Now know ye, therefore, that I, Clermont Young, sheriff aforesaid, 
12—1112 
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by virtue of the said writ of seizure and sale in such cases made and 

provided, and in consideration of the said sum of eleven thou- 
178 sand three hundred and fifty dollars paid as aforesaid, do bar- 

gain, sell, and deliver unto the said Citizens’ Bank of La. the 
property above described, and all the rights, title, and interest which 
the said succession of Charles Olivier and wife had in the said prop- 
erty on the 4th day of November, A. D. 1871, or at any time since 
had or now has: 

To have and to hold the said property unto the said Citizens’ Bank 
of La. as fully as I, the said sheriff, under the authority aforesaid, 
might, could, or ought to sell and convey the same. 

In witness whereof I have hereto set my hand in my official ca- 
pacity, at the town of New Iberia, in the par. of Iberia, La., this the 


4th day of November, A. D. 1871. 
(Signed) C. YOUNG, Sherif: 


Signed in presence— 
L. HARRY MONTAGE. 
W. R. WHITE. 


CLERK’s OFFICE, St. MAry’s Parisu, LOUISIANA. 


I hereby certify that the within and furegoing is a true and cor- 
rect copy of the original on file and of record in my office. 
In evidence whereof witness my hand and official seal this the 


16th day of September, A. D. 1880. 
[SEAL. ] (Signed) J. B. VERDUN, JR., Clerk. 


' Fee, $2.50. : 
179 ~=Sale of Property, Marked Charles Giizinger “A.” Filed May 22, 
1885. 


UNITED STATES OF AMERICA, 
State of Louisiana, City of New Orleans: 


Be it known that on this twenty-third day of June, eighteen hun- 
dred and seventy, before me, Edward G. Gottschalk, a notary public 
in and for this city and the parish of Orleans, duly commissioned 
and sworn, and in the presence of the witnesses hereinafter named 
and undersigned, personally came and appeared Joseph Gitzinger, 
of this city, who declared that for the consideration hereinafter set 
forth he does by these presents grant, bargain, and sell, with all 
legal warranties and with substitution and subrogation to all his 
rights and actions in warranty against all preceding vendors or pos- 
sessors, unto Charles Gitzinger, of this city, here present acknowl- 
edging possession and accepting for himself, his heirs and assigns: 

1st. The one undivided half of a certain sugar plantation, together 
with the one undivided half of all the buildings and improvements 
thereon and appurtenances thereof, and all the rights, ways, servi- 

tudes, privileges, and advantages thereunto belonging or in 
180 anywise appertaining, situate in the parish of Jefferson, in 
this State, on the right bank of the River Mississippi, about 
four miles above the city of New Orleans, measuring, more or less, 


WILLIAM CRESSEY ET AL. VS. HERMANN MEYER ET AL. 91 


eleven arpents front on said Mississippi river by eighty arpents in 
depth and widening in the rear to seventeen arpents, the whole of 
said plantation containing, more or less, eleven hundred and forty 
superficial arpents, and is bounded above by lands of F. H. Fazende 
and below by lands now or late belonging to the late W. C. Micou. 
The improvements on said plantation consist of a two-story frame 
building, stables, cabins, steam saw and grist mills, a draining 
machine in the rear, the machinery, engines, sugar-house, &c. 
2d. Oue hundred and nine shares of the capital stock of the 
“ Consolidated Association of the Planters of Louisiana,” located in 
the city of New Orleans, secured by mortgage on said plantation, 
and attached thereto, he, said Joseph Gitzinger, hereby transferring 
unto said Charles Gitzinger his undivided half interest in said 
shares of stock so far as said presently sold half of said plantation 
is concerned. 
3d. The one undivided half of all and singular the live stock, 
cattle, agricultural implements, &c., on said. plantation, the carts, 
harnesses, &c., and the one undivided half of the standing or grow- 
ing crop, the whole without any exception or reservation, and of 
the fodder, grain, and railroad cars on said plantation. The said 
one undivided half of said plantation has been acquired by said 
vendor by purchase from John Salvant by act passed before me, 
notary, on the twelfth of November, eighteen hundred and 
181 sixty-eight. Said vendor declared that he is not married. 
| Said purchaser does hereby dispense, 1st, with the production 
of the certificate required by the article 3328, Civil Code of this State, 
and releases the undersigned notary from all responsibility in the 
premises; 2d, and, with the production of the tax receipts required 
by law, discharging hereby me, notary, from all liability, costs,dam- 
ages, or fines to which he may be subject for passing this act without 
said tax receipts being exhibited: 
To have and to hold the said property unto the said purchaser, 
his heirs and assigns, to their only proper use and behalf forever. 
This sale is made for and in consideration of the price and sum 
of forty thousand dollars, which the said vendor hereby acknowl- 
edges to have received in the manner following, to wit: Ten thousand 
dollars in ready money, for which he grants acquittance and dis- 
charge; and for the balance of said purchase price the said pur- 
chaser has furnished his two several promissory notes to his own 
order, and by him endorsed, dated the twenty-third day of June, 
eighteen hundred and seventy, each for fifteen thousand dollars, 
payable, respectively, in twelve and twenty-four months at the “ Lou- 
isiana State Bank,” in this city, with interest thereon at the rate of 
eight per cent. per annum from date until final payment, which 
notes have been duly paraphed ne varietur by me, notary, to identify 
the same herewith. 
And in order to secure the payment of said promissory 
182 _ notes in capital, and all interest thereon as aforesaid, vendor's 
privilege and special mortgage in favor of said vendor and 
the future holder or holders of said notes is hereby retained on the 
property presently sold, the said purchaser hereby binding himself 
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and his heirs not to sell, alienate, or encumber the same to the preju- 
dice of this act. Re 

And the said purchaser furthermore bind to keep the buildings 
on said property constantly insured against the loss by fire to an 
amount not less than — dollars, and to transfer the policy of insur- 
ance to the said vendor until the full and final payment of the said 
note, hereby consenting and agreeing that said vendor shall have 

; the right to transfer such policy to any future holder or holders of 
the said note, and that, in case of failure on the part of the said 
purchaser to effect such insurance, the holder or holders of the said 
note shall have the right to do so, and the reimbursement of all 
sums paid for that purpose shall be secured by the mortgage herein 
granted ; but these clauses shall not be construed as obligatory on 
such holder or holders or as making them liable for any loss, dam- 
age, or injury which may result from the non-insurance of the said 
buildings. 

In case of suit being instituted for the recovery of the amount of 
said notes or of any part thereof he, the said present purchaser, shall 
pay the fees of the attorney-at-law who may be employed for that 
purpose, which fees are hereby fixed at two and a half per cent. on 
the amount sued for and are to stand secured by mortgage on the 

presently sold property. 
183 The U.S. stamps of forty dollars are hereunto attached. 
Done and passed in my office, at the city of New Orleans 
aforesaid, on the day, month, and year first before written, in the 
presence of Selim Magner and James Fahey, competent witnesses, 
who sign these presents with the said appearers and me, notary, 
after reading thereof. 


(Original signed) J. GITZINGER. 
C. GITZINGER. 
S. MAGNER. 
JAS. FAHEY. 
[SEAL. ] E. G. GOTTSCHALK, N. P. 
A true copy. 


New Orleans, 24th June, 1870. 
(Twenty-two words erased, rull and void, approved.) 
[sTAMP. ] (Signed) E. G. GOTTSCHALK, WN. P. 


Registered Book L, folio 554, parish of Jefferson, June 25th, 1870. 
[SEAL. ] (Signed) T. McCORMACK, Recorder. 


Sheriff’s Sale, Marked Chas. Gitzinger “ B.” Filed May 22, 1885. 


Whereas I, Amos S. Collins, sheriff of the parish of Jefferson, by 
virtue of a writ of seizure and sale to me directed by the honor- 

184 able the second judicial district court of Louisiana in and for 
the parish of Jefferson, in the case of Chas. Getzinger vs. Suc- 
cession of John Salvant, No. 3973 of the docket of said court, and dated 
the 27th of March, 1872, and after having fulfilled and complied with 


-- 
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all the previous legal requisites, did sieze the following-described 
property, to wit: 

The one undivided half of a certain plantation situate in the par- 
ish of Jefferson, in this State, on the right bank of the Mississippi 
river, about four miles above the city of New Orleans, measuring, 
more or less, eleven arpents front on said Mississippi river by eighty 
arpents in depth and widening in the rear to seventeen arpents, the 
whole of said plantation containing, more or less, eleven hundred 
and forty superficial arpents, and is bounded above by lands of F. 
H. Fazende and below by lands now of or lately belonging to the 
late W. C. Micou, together with the undivided half of all and singu- 
lar the buildings and improvements and appurtenances thereto be- 
longing, consisting of a two-story frame dwelling-house, stables, 
cabins, steam saw and grist mills, and a draining machine in the 
rear, the agricultural implements, horses, 26 mules, 11 carts and 
wagons, etc., etc., now on said plantation, the whole of which plan- 
tation and appurtenances was acquired by said Salvant by purchase 
from Henry Hart per act before Barnett, notary public, 3lst Octo- 
ber, 1867. 

And, after having given due and legal notice to Mrs. Rose 

Soulant, widow of John Salvant, and John Salvant, defend- 
185 ants, of the said seizure in the manner pointed out by law, I 

advertised the said described property for sale after the expi- 
ration of the legal delay from the time of said notice, to wit, on 
August 10th, 1872, by advertisements, composed in English, an- 
nouncing the sale to take place at the door of the court-house, on 
Canal avenue, between Hampson and. Second streets, in the city of 
Carrollton, on Wednesday, the eleventh day of September, 1872, at 
11 o'clock a.m. ‘Said advertisements were inserted and published 
in English in a newspaper in the parish of Jefferson, to wit, in the 
Louisiana State Register, from the tenth day of August, 1872, to the 
day of sale, being full thirty days from the date of the first notice 
given in said newspaper; said advertisements were inserted and 
published in said newspaper on the tenth, seventeenth, twenty- 
fourth, and thirty-first of August and the seventh of September, and 
were duly posted according to law. 

And, having further complied with and performed all the addi- 
tional previous legal requisites, and after the said described property 
having been duly appraised, did expose the same at public sale ac- 
cording to law on Wednesday, the 11th day of September, eighteen 
hundred and seventy-two, at the hour and place aforesaid, first 
having announced in a loud and audible voice the conditions of the 
sale as being cash in U.S. Treasury notes, and having read in a 
similar tone of voice the certificate of the parish recorder and 
recorder of mortgages of even date with the day of sale, wherein he 

certifies to the following mortgages standing in the name of 
186 John Salvant and recorded against the before-described prop- 
erty (and no others) viz: | 

Ist. Forfeited to the State for the tax of 1867, $210.00. 

2d. . se 7 ¥ “ - 1868, $178.50. 

od. . * ° . “ 1869, $337.50. 
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4th. Forfeited to the State for the tax of 1870, $652.50. 

5th. “ “6 “i " “ 1% sp’l tax of 1868,$400.00. 

6th. The one in favor of Rose Soulant, his wife, for twenty-six 
hundred and sixty-eight dollars, being the amount received by J. 
Salvant for her account, as he acknowledges, by act passed before EK. 
Commageré, notary, on 20 Oct., 1871, B. 25, fo. 633. 

7th. The one which, by an act passed before E. G. Gottschalk, not., 
on 12th Nov., 1868, he granted in favor of Jos. Getzinger to secure 
six notes drawn and endorsed by himself, dated Nov. 12, ’68, each for 
one thousand dollars ($1,000), payable in 6, 12, 18, 24, 30, and 36 
— after date, with 8% interest from maturity until paid, B. 23, 
o. 458. 

8th. The certificate of the clerk of the parish court of this parish 
showing that Mrs. Rose Soulant, widow of John Salvant, was ap- 
pointed natural tutrix of her minor children, and that the amount 
of the inventory is $53,941.50, B. 26, fo. 31. 

9th. The notice of seizure in the case of C. Getzinger vs. John 
Salvant, No. 3973 of second judicial dist. court, to pay and satisfy 
the writ of seizure and sale for $6,000, B. 26, fo. 104. 


10th. The notice of seizure in case of C. Getzinger vs. Succession | 


of John Salvant, No. 3973 of second jud. dist. court, to pay and sat- 
isfy writ of seizure and claim for 6,000, B. 26, fo. 169. 
187 11th. By an act executed by E. Barnett, not., dated Oct. 31, 
1867, J. Salvant assumed to pay the original mortgage granted 
by Mrs. M. H. Saulet, wife of J. V. De Gruy, in favor of the Consoli- 
dated Association of the Planters of La., to secure 109 shares of the 
capital stock of said bank, by act passed before A. Ducatel, notary, 
in 1838, B. 23, fo. 34, to secure, Ist, $54,000, amount of 109 
shares; 2d, $27,250, amount of a credit allowed on said shares as a 
loan, for which she, the said Mrs. De Gruy, bound herself to pay and 
reimburse to said bank in the proportion of jy on Jan. 2, ’89, and 
from year to year; also, in advance, the same day, at each annual 
payment, the interest, at the rate of 8 %, on all sums due on the prin- 
cipal sum, and to represent the loan above attained by the said Mrs. 
De Gruy, she furnished to said bank an obligation for $27,250.00, 
dated June 20, 38, and payable 2d January, 1839; 2d, 8,963.96, 
amount of an additional credit granted to her, payable by } annu- 
ally on April J, 39, and from year to year; also, in advance, the 
same day, at each annual payment, the interest, at 8 % per annum, 
on all the balance due on the principal amount, and to represent the 
said loan of $8,963.96, said Mrs. De Gruvy furnished to the said bank 
an obligation for the like amount, payable on 2d January, 1839, 
B. 8, fo. 266. C. Gardanne and wife and Robert Murphy assumed, 
by act before A. Chiapella, notary, dated January 16, ’47, to pay in 
place of Mrs. De Gruy the said obligations, and said Robert Murphy 
and C. Gardanne and wife declared that, by act before A. Ducatel, 
notary, dated May 21, ’47, they acquired said property, and, as an 
additional guarantee of said 109 shares and to secure the re- 
188 imbursement of all balance due on a loan on said shares, they 
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granted a mortgage in favor of said bank on the above property, B. 
12, fo. 48 and 208. 
Parish of Jefferson, September eleventh, 1872. 
(Signed) THOMAS McCORMACK, Recorder. 


When Charles Gitzinger, being the highest and last bidder, the 
said before-described property was adjudicated to the said Charles 
Gitzinger for the price and sum of ten thousand ($10,000) dollars, 
which he has settled in the foilowing manner, to wit: As plaintiff 
in said suit he has retained in his hands the sum of seven thousand 
three hundred and fifty-four dollars and sixty-four cents ($7,354.64), 
being the amount of his claim, as shown by the writ of seizure and 
sale issued in this case, and the remainder of said adjudication price, 
viz., two thousand six hundred and forty-five dollars and thirty-six 
cents ($2,645.36), he has paid in cash : 

Now, therefore, know all men by these presents that I, the said 
sheriff, in consideration of the premises and by virtue of the laws 
of the State of Louisiana in such cases made and provided, do sell 
and transfer the said before-described property to the said C. Git- 
zinger, and all the right and title which the said succession of John 
Salvant had in or to the said before-described property ; to have and 
to hold the same to the said C. Gitzinger, his heirs and assigns, for- 
ever. 

(1 word interlined; 4 words erased.) 

Approved. 

189 In witness whereof I have hereunto signed my name, at 

the city of Carrollton, in the State of Louisiana, this 14th day 
of October, in the year one thousand eight hundred and seventy- 
two and the ninety-seventh year of the Independence of the United 
States. 

(Signed) AMOS S. COLLINS, 

Sheriff of the Parish of Jefferson. 


Signed in the presence of— 
(Signed) JOHN JORDAN. 
T. A. MARTIN. 


Recorded — clerk’s office, Deed Book “C,” folios 337 to 339, incl., 


this 15th October, 1872. 
[sEAl.] (Signed) H. L. BURNS, Clerk. 


Recorded, Book 26, folio 245. 

Registered, Book M, folio 429, Parish of Jefferson, October 16th, 
1872. 

[SEAL. | (Signed) THOMAS McCORMACK, Recorder. 


I hereby certify that all mortgages and privileges recited in the 
mortgage certificate, with the exception of the one eleventhly and 
lastly described, have been this day cancelled. 

Parish of Jefferson, October 16th, 1872. 

[SEAL. | (Signed) THOMAS McCORMACK, Recorder. 
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190 Copy of Sale to R. T. Hanson and Meyer Lemann, Marked Ex- 


hibit Lehman “A.” Filed May 22, 1880. 


UNITED STATES OF AMERICA, 
The State of Louisiana, Parish of Ascension : 


BERNARD LEMANN ‘to Ricuarp T. Hanson and MAYER LEMANN. 


Before me, Robert N. Sims, a notary public, duly commissioned 
and qualified, in and for the parish of Ascension, and in the presence 
of the hereinafter named and subscribed witnesses, personally ap- 
peared Bernard Lemann, a resident of this parish, who declared that, 
for the considerations and on the terms and conditions hereinafter 
set forth, he does by these presents grant, bargain, transfer, sell, and 
convey, with all legal warranties so far as the title conveyed to him 
by the heirs of Miss C. P. E. de Lafeniere on the ninth of March, 
1877, is concerned, but without any personal warranty of the title 
beyond that, and with substitution and subrogation to all his rights 
and actions in warranty against all preceding vendors and possessors, 
unto Richard T. Hanson and Meyer Lemann, both of this parish, 
here present, accepting, and purchasing for themselves, their heirs 
and assigns, in equal portions, to wit, in the propertion of one un- 
divided third each and acknowledging delivery and_ possession 

thereof, the following-described property, to wit: 
191 The undivided two-thirds (3) of a certain sugar plantation 
situated in the parish of Assumption, in this State, on the 
left bank of Bayou La Fourche, at about four miles from the Mis- 
sissippi river, measuring five arpents front on said bayou by eighty 
arpents in depth, but opening so as to measure one thousand super- 
ficial arpents, bounded on the upper line by lands formerly owned 
by Manuel Monson, and known as the Crescent plantation, and on 
the lower line by lands formerly owned by Mathieu Martinez and 
now by Etienne J. Vicknair, together with the undivided two-thirds 
of all the buildings and improvements thereon and appurtenances 
thereof, and all the right, way, servitude, privilege, and advantages 
thereunto belonging or in anywise appertaining, as well as fifty- 
five mules and all other stock, farming utensils, implements of hus- 
bandry—in fact, all and everything situated on and belonging to 
said plantation, without any exception or reservation whatsoever— 
which above-described property formerly belonging to Miss Char- 
lotte Pauline, Emelie de la Feniere, for having acquired the same 
by purchase at a sale made by F.G. Hanon, marshal of the fifth 
circuit and district of Louisiana, on the tenth day of October, 1867, 
by virtue of a writ of seizure and a sale unto him, said marshal, di- 
rected by the hon. the United States circuit court for the fifth circuit 
and district of Louisiana, at the suit of Miss C. E. P. de la Feniere 
vs. P. H. Foley and succession of J.S. Wilson, No. 5298 of the docket 
of said court, for which the marshal granted unto the said Miss (. 
E. P. de la Feniere as deed, dated the nineteenth of October, 
192 1867, duly recorded in the clerk’s office of said court in rec- 
ord book of sales and bonds No. 2, page 157 and als., and duly 
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registered in the recorder’s office of said parish of Assumption in 
record book of sheriff’s sale No. 12, page 175 et als. 

And the said plantation and appurtenances now belonging to the 
said present vendor for having purchased and acquired the same 
by public and authentic act passed before James Foley, a notary 
public in and for the city of New Orleans, on the ninth of March, 1877, 
from the sole heirs and universal legatees of the said Miss C. P. E. 
de la Feniere, deceased, duly recognized as such, and in possession 
of all the property and effects left by her by an order of the hon. 
the second district court of the parish of Orleans, dated the eighth 
of March, 1877, rendered in the matter of the succession, No. 9098 
of the docket of said court. 

The said Bernard Lemann, vendor, declared that all taxes due 
and exigible on said above-described property up to the first of Janu- 
ary, 1877, have been duly paid, and that his vendors in the sale 
thereof to him have bound and obligated themselves to pay all taxes 
thereon due and exigible during thecurrent year 1877, the said present 
purchasers hereby declaring themselves satisfied unto the said dec- 
laration, dispensing with the production of tax receipts required by 
law, and binding themselves in solido with the said present vendor 
to exonerate me, notary, from all liability in the premises: 

To have and to hold the said property unto the said purchasers, 

their heirs and assigns, to their own proper use and behoof 
193 _‘ forever. ae 
This sale is made for and in consideration of the price and 
sum of twenty-two thousand dollars, which the vendor, Bernard 
Lemann, acknowledges to have received in the manner following, 
to wit: Eleven thousand dollars in ready money, for which he grants 
acquittance and discharge, and for the balance of said purchase 
price the said purchasers have made and subscribed their two joint 
promissory notes to their own order and by themselves endorsed 
in blank, dated this fourteenth of March, 1877, each for the sum of 
five thousand five hundred dollars, payable, respectively, on the 
ninth of March, 1878, and the ninth of March, 1879, at the Union 
National Bank, in the city of New Orleans, with interest thereon at 
the rate of eight per cent. per annum from the ninth day of March, 
1877, until final payment, which notes have been duly paraphed 
“ne varietur” by me, notary, to identify the same with this act; and 
in order to secure the payment of the said promissory notes in cap- 
ital and all interest thereon as aforesaid the vendor’s lien or privi- 
lege is hereby retained by the vendor on the property spld by con- 
sent of the purchasers, and the said purchasers do hereby especially 
mortgage and hypothecate the said above-described property pres- 
ently sold in favor of said vendor or any future holder of said notes, 
hereby binding themselves and their heirs not to sell, alienate, or en- 
cumber the same to the prejudice of this act. 
In the event of suit being instituted for the recovery of the 
amount of said notes or any part thereof the said purchasers 
194 hereby bind themselves in solido to pay the fees of the 
attorney who may be employed for that purpose, which fees 
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are hereby fixed at ten per cent. on the amount sued for and shall 
remain secured by the mortgage herein granted and retained. 

The parties to this act dispense with the production of the mort- 
gage certificate from the recorder’s office of Assumption parish re- 
quired by article 3364 of the Civil Code, exonerate- the undersigned 
notary from all responsibility or liability in the premises. 

The vendor further declared that the plantation above described 
is subject to a special mortgage and vendor’s privilege in favor of 
his vendors to secure the payment of two notes furnished by him 
in the purchase of the same on the ninth of March, 1877, each for 
the sum of eight thousand two hundred and fifty dollars, to his own 
order and by him endorsed, payable at the Union National Bank, 
in New Orleans, respectively, on the 9th of March, 1878, and 9th of 
March, 1879, and that the two notes of five thousand five hundred 
dollars each furnished by the purchasers herein have been given to 
represent their share of indebtedness in the credit portion of said 
purchase price and in lieu of the special resumption by them of the 
amounts secured by said mortgage and vendor’s privilege granted 
by the vendor as aforesaid on the ninth of , 1877, in the act of 
sale before James Fahey, a notary public, of New Orleans. 

Thus done and passed at my office, in the town of Donaldsonville, 

this fourteenth day of the month of March, in the year of 
195 our Lord 1877, in the presence of Messrs. Armand Richard 

and Edward Maurin, competent witnesses, who, together with 
the parties and me, notary, have signed these presents after due 
reading of the whole. 

It is well understood and stipulated between the parties to this 
act that the purchasers accept the title herein conveyed in the same 
manner as if they had been copurchasers with the vendor in the 
same from the heirs of Miss C. P. E. de Lafeniere, and that said pur- 
chasers will not have any action against the said vendor in warranty 
for any defect in said title conveyed to him by said act of 9th of 


March, 1877. 
(Original signed) BERNARD LEMANN. 
R. T. HANSON. 
MEYER LEMANN. 


A. RICHARD. 
EDWARD MAURIN. 
R. N. SIMS, Not. Pub. 


CLERK’S AND EX OFFICIO RECORDER’s OFFICE, 
PARISH OF AssUMPTION, LA. 
I, the undersigned, do hereby certify that the above and foregoing 
is a true and correct copy of the records of this oftice and duly re- 
corded in Book of Conveyances, Letter O, folio 480 et seg., March 22nd, 
1877. 
In faith whereof I grant these presents, under my hand and seal 
of office, this 30th day of October, A. D. 1884. 
[SEAL. ] (Signed) OSCAR DUGAS, 
Dy Clerk and ex Officio Recorder. 
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196 Copy of Sale to Bernard Lemann, Marked Exhibit Lehman “B.” 
Filed May 22, 1885. 


Unitep STATES OF AMERICA, 
State of Louisiana, City of New Orleans : 


The heirs of the late Miss C. P. E. de la Ferriere to Bernard Le- 
mann. 


Be it known that on this ninth day of March, eighteen hundred 
and seventy-seven, before me, James Fahey, a notary public in and 
for this city and the parish of Orleans, duly commissioned and sworn, 
and in the presence of the witnesses hereinafter named and under- 
signed, personally came and appeared Paul Boé, of this city, herein 
acting in his capacity of agent and attorney-in-fact of, Ist, Mrs. Anne 
A. Levesque de la Ferriere, wife of Edmond Marie, Vicompte de 
Roquefeuil ; 2d, Miss Appoline Josephine Hippolyte Levesque dela 
Ferriere, and, 3d, Adhemar Marie Edouard Levesque de la Ferriere, 
of Requing, France, duly appointed by a certain power of attorney 
executed by them in his favor before E. Lexlech, notary, at Requing, 
Canton of Rohan, France, on the thirtieth of December, 1876, legal- 
ized by the United States consul at Paris, France, and deposited in 
the records of the second district court for this parish in the matter 
of the succession of Miss C. E. P. de la Ferriere, hereinafter men- 

tioned, the said Paul Boé having been confirmed as such at- 
197 _torney-in-fact by the order of court hereinafter set forth, who 

declared that, for the consideration and on the terms and 
conditions hereinafter set forth, he, in his said capacity, does by 
these presents grant, bargain, and sell, with all legal warranties and 
with substitution and subrogation to all the rights and actions in 
warranty of his said constituents against all preceding vendors or 
possessors, unto Bernard Lemann, of the parish of Ascension, in this 
State, here present accepting and purchasing for himself, his heirs 
and assigns, and acknowledging delivery and possession thereof, the 
following-described property, viz: 

A certain sugar plantation, situated in the parish of Assumption, 
in this State, on the left bank of the Bayou Lafourche, at about four 
miles from the Mississippi river, measuring five arpents front on 
said bayou by eighty arpents in depth, but opening so as to meas- 
ure one thousand (1,900) superficial arpents, bounded on the upper 
line by land formerly owned by Manuel Monson and known as the 
Crescent plantation, and on the lower line by lands formerly owned 
by Mathieu Martinez and Etienne J. Vicknair, together with all the 
buildings and improvements thereon and appurtenances thereof, 
and all the rights, ways, servitudes, privileges, and advantages there- 
unto belonging or in anywise appertaining, as well as fifty-five (55) 
mules, and all other stock, farming utensils, implements of hus- 
bandry, and, in fact, all and everything situated on and belonging 
to said plantation, without any exception or reservation whatsoever; 
which above-described property formerly belonged to the late Miss 
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Charlotte Pauline Emilie de la Ferriere, for having acquired 


198 the same by purchase at a sale made by F. J. Herron Mar- 

shall, at the fifth circuit and district of Louisiana, on the 
tenth day of October, 1867. by virtue of a writ of seizure and sale 
unto him, said sheriff, directed by the hon. the United States cir- 
cuit court for the fifth circuit and district of Louisiana, at the suit of 
Miss C. E. P. de la Ferriere vs. P. H. Foley and Succession of J. S. 
Wilson, No. 5298 of the docket of said court, for which the said Mar- 
shall granted unto the said Miss C. P. E. de la Ferriere a deed 
dated the nineteenth of October, 1867, duly recorded in the clerk’s 
office of said court in Record Book of Sales and Bonds No. 2, pages 
157 and als., and duly registered in the recorder’s office of said par- 
ish of Assumption in Record Book of Sheriff’s Sales No. 12, pages 
175 et als.; and the said plantation and appurtenances now belong 
to the said present vendors, for having inherited the same from the 
said Miss Charlotte Pauline Emilie de la Ferriere, deceased, as her 
sole and only heirs and universal legatees, duly recognized as such, 
and sent, in possession of all the property and effects left by her, an 
order of the hon. second district court for this parish, dated the 
eighth of March current, 1877, rendered in the matter of her suc- 
cession, No. 39098 of the docket of said court. 

The said Paul Boé, in his said capacity, declared that all taxes due 
and exigible on said above-described property up to the first of Jan- 
uary, 1877, have been duly paid, and he binds and obligates his said 
constituents to pay all taxes thereon due and exigible during the 

current year 1877, the said present purchaser hereby declar- 
199 = ing himself satisfied with the said declaration and obligation, 

dispensing with the production of the tax receipts required 
by law, and binding hitmself in solido with the said present vend- 
ors to exonerate me, notary, from all liability in the premises: 

To have and to hold the said property unto the said purchaser, 
his heirs and assigns, to their only proper use and behoof forever. 

This sale is made for and in consideration of the price and sum 
of thirty-three thousand ($33,000) dollars, which the said Paul Boé, 
in his said capacity, hereby acknowledges to have received in the 
manner following, to wit: 

Sixteen thousand five hundred dollars in ready money, for which 
he grants acquittance and discharge, and for the balance of said 
purchase price the said purchaser has furnished his two several 
promissory notes to his own order and by himself endorsed, dated 
this ninth of March, eighteen hundred and seventy-seven, each for 
the sum of eight thousand two hundred and fifty dollars, payable, 
respectively, in one and two years after date, at the Union National 
Bank in this city, with interest thereon at the rate of eight per cent. 
per annum from date until maturity and from maturity, if not then 
paid, until final payment, at the rate of eight per cent. per annum 
as a penal clause, which notes have been duly paraphed “ne varie- 
tur” by me, notary, to identify the same herewith. 

And, in order to secure the payment of said promissory notes 
200 in capital and all interest thereon as aforesaid, vendor’s lien 
or privilege and special mortgage in favor of said vendor 
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and the future holder and holders of said notes is hereby retained 
by the said present vendor and hereby granted by the said present 
purchaser on the property presently sold, the said purchaser hereby 
binding himself and his heirs not to sell, alienate, or encumber the 
same to the prejudice of this. 

And the purchaser furthermore binds himself to keep the build- 
ings on said property constantly insured against the loss by fire to 
an amount not less than five thousand dollars, and to transfer the 
policy of insurance to the said vendors until the full and final pay- 
ment of said notes, hereby consenting and agreeing that said vendor 
shall have the right to transfer such policy to any future holder or 
holders of the said notes, and that in case of failure on the part of 
said purchaser to effect such insurance the holder or holders of the 
said notes shall have the right to do so, and the reimbursement of 
all sums paid for that purpose shall be secured by the mortgage 
herein granted, but this clause shall not be construed as obligatory 
on such holder or holders or as making them liable for any loss, 
damage, or injury which may result from the non-insurance of the 
said buildings. 

In case of suit being instituted for the recovery of the amount of 
said note or any part thereof the said present purchaser hereby 
binds himself to pay the fees of the attorney-at-law who may be 
employed for that purpose, which fees are hereby fixed at five per 
cent. on the amount sued for and shall remain secured by the murt- 

gage herein granted and retained. 
201 The mortgage certificate otherwise required by law is hereby 
dispensed with by the parties hereto, and the undersigned 
notary relieved from all responsibility or liability in the premises. 

Thus done and passed in my offiee, at the city of New Orleans, 
on the day, month, and year first above written, in the presence of 
Benjamin Ory — David J. Dowers, competent witnesses, who sign 
these presents with the said appearers and me, notary, after reading 
thereof. 


(Original signed) P. BOE. 
“ Meee 2 BERNARD LEMANN. 
“ “ BENJAMIN ORY. 
“ “ DAVID J. DOWERS. 
“ “ | JAS. FAHEY, 


Notary Public. 


A true copy. 
New Orleans, Yth March, 1877. 
(Signed) JAS. FAHEY, 
Notary Public. 


CLERK’s OFFICE, PARISH OF ASSUMPTION, LOUISIANA. 

I, the undersigned, do hereby certify that the above and foregoing 
is a true and correct copy from the records of this office and duly 
recorded in Book of Conveyances, Letter Q, folio 451 et seq., March 
12th, 1877. 
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In testimony whereof I grant these presents under my hand and 
the seal of office this 29th October, A. D. 1884. 
[SEAL. | (Signed) C. P. HELLUIN, 
D’y Clerk and ex Officio Recorder. 


202 Certified Copy of Opinion and Decree, marked Exhibit “ Lord 
No.1.” Filed May 22, 1887. 


Supreme Court of the State of Louisiana. 


CONSOLIDATED ASSOCIATION OF PLANTERS ) 
vs. No. 8589. 
GEORGE J. Lorp. ( 


Appeal from the civil district court for the parish of Orleans. On 
rehearing. 
CLERK’s Orrice, NEw ORLEANS, April 28, 1883. 

Mr. Justice Manning delivered the opinion and decree of the court 
in the words and figures following, to wit: 

The corporate existence of the Corsolidated Association was termi- 
nated by the judicial decree of forfeiture in November, 1842, made 
at the instance of the State. Doubtless in anticipation of this decree 
the State had already provided by the act of that year that the 
management of the property banks, when their charters were ad- 
judged to have been forfeited, should be confided to persons ap- 
pointed by the State. Immediately after the decree of forfeiture 
the State by legislative expression declared that the assets of this 
bank are and shall remain in the possession and under the ex- 

clusive management of the State until final payment of all 
203 the State bonds issued in its favor. (Acts 1843, p. 56.) The 

Governor accordingly appointed managers, who took charge 
of the affairs of the bank. 

This exclusive management by the State ceased in 1847, when 
the State proposed, by a legislative act, that the stockholders should 
participate in the management and should elect three of the man- 
agers; the State continued to appoint the others. This board thus 
composed was authorized to extend the bonds of the State issued 
for this bank to periods ranging from six to eighteen years, and 
enacted that the liquidation of the bank may be continued until 
the maturity and payment of the bonds thus extended. “This was 
not imperative that it should be thus prolonged.” 

This important act further laid upon the managers and directors 
the duty of requiring of the stockholders such annual payment as 
would accumulate a fund sufficient to meet the obligations of the 
State, restricting them only in this, that the equal instalments 
should run from one to seventeen years. Acts 1847, p. 76. 

The managers thereupon, by resolutions, determined that under 
the above act a contribution of six dollars per share shall be paid 
by each stockholder of this association on June Ist, 1849, and on 
same day of each succeeding sixteen years, and that the sum due 
on the stock loans by the stockholders shall be divided into eighteen 


WILLIAM CRESSEY ET AL. VS. HERMANN MEYER ET AL. 103 


equal annual instalments, to be paid on June Ist, 1884, and every 
succeeding June for seventeen years. 
204 The stockholders then met, accepted this legislative act 
tendered them by the State, and voted to abide by the ar- 
rangement and settlement therein provided. The managers and 
directors had ascertained by careful calculation that an assessment 
of $102 per share would accumulate a fund sufficient to meet the 
obligations of the State in behalf of this bank. It would produce 
$612,000, and all this sum has been paid except thirteen thousand 
dollars. 

The limit of the time thus fixed for the liquidation of this bank 
was June 30th, 1865. That time expired and the liquidation was 
not ended, nor was it continued and extended before its expiration. 
The Legislature, however, assumed in 1866 to prolong this liquida- 
tion ten years and no more, “ but the stockholders were not consent- 
ing parties to this extension and appear to have stood on their rights 
acquired under the act of 1847. The State assumed more than this, 
viz., that this bank was at that moment fully organized, whereas it 
had been over twenty years in liquidation, and the last section of 
act of 1847 specially provided that nothing therein should be so 
‘construed as to revive the charter’ or permit any forfeited privi- 
leges ” to be exercised. 

The ten years’ extension of this act expired in 1876, and the bank 
was as far from being liquidated as when it began. The Legislature 
appear to have abandoned it and to have adhered to the emphatic 
“no more” extension contained in the act of 1866. Then one of 
the courts appointed a receiver of the defunct corporation, who took 

possession of its assets, and shortly afterwards some of the 
205 holders of the State bonds issued for it brought suit in the U.S. 

circuit court to have it liquidated there, and three receivers 
supplanted the single one who had been appointed by the State 
court. | 

This lasted until May, 1879, when a receiver pro tempore was ap- 
pointed, who retained possession of the assets until June, 1880, when 
they were turned over to the State. 

Meanwhile the act of 1878 was passed, under which the plaintiffs 
claim the right to demand the contributions which this defendant 
resists; but the State is the real plaintiff. The attorney general ap- 
peared in her behalf. She has intervened and joined the nominal 
plaintiffs, and it is therefore the State that is seeking to enforce pay- 
ment of the contributions under both acts of 1847 and 1878. 

It is against law and right, and yet more against equity and good 
conscience, that she should be upheld in it. It is against law be- 
cause she tendered and proposed a settlement to the stockholders in 
the act of 1847, which, upon their acceptance of it, became a contract 
with them which she not only bound herself to perform, but took 
and held control of the affairs of the dead association in order that 
she might perform it. It is against equity because she has received 
what she, at the outset of her bargain, by herself proposed, estimated 
as sufficient to protect her from her lability upon her bonds issued 
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for the association, and, instead of applying it to the purposes for 
which she had exacted it, squandered it on riotous living. 
206 The horde of officers—president, vice-president, cashier, re- 
ceiver, directors—pass before us in this record in lengthened 
procession, laden with salaries and plethoric with stipends, and the 
lean and slippered stockholder, gaunt from forty years’ exhaustion, 
at last holds up his hands in eager, passionate suppliance for relief 
from this insatiate, ever-recurring hunger for more contributions. 
For only five and a half years of the forty-one that has elapsed 
since the decree of 1842 terminated the corporate existence of the 
association the expenses are thus summarized : 


B. F. Flanders, receiver__-------- -----~--- "eee $7,988 03 
I a a itl asic alii 4,165 33 
LLL TT 2,165 31 
J. Calhoun, secretary, cashier, receiver_.-.----------- 16,508 20 
IIE, a ssnsnsticnigsnieiinsticeseinileeninn RRNA Sao a TORO Re MEOW emp Cr 19,546 08 
i lla tials racial ata mmiinniaaiaN 3,907 86 
ens INI ci.00 5: sie sasenceente sein ne ew een mene 3,239 93 
I A a aececeitacindalng pesca witiepee snes sion 1,110 00 


$58,630 74 


That is the domestic expenditure from June, 1876, to January: 
1882. Had it been used for the purchase of bonds it would have 
bought them to the amount of $100,000. After the most liberal al- 
lowance for necessary expenses in conducting the mode of protecting 
herself it is fair to assume that had the funds which the stockholders 
contributed not been wasted the full number and amount of the 

State bonds would have been paid. It is not only fair to as- 
207 sume it, for if these figures are a sample of the forty-one years’ 

expenditures it can be arithmetically proved to have been suf- 
ficient. 

The contribution of forty dollars per share now demanded, when 
six was deemed ample thirty-six years ago, of itself shows the waste 
of resources. The exaction of the ruinous contribution by the State, 
the party who has had control of the resources and committed or 
permitted the waste, is not justifiable in any aspect. 

One of the causes of this large exaction is that many of the stock- 
holders have become insolvent, and those who are solvent are assessed 
for the whole. Even if the assessment of 1847 had not been made 
for the purpose of protecting the State and been ample for it, the 
State cannot increase the burden of each stockholder by holding 
him not only individually responsible but each for the other. U.S. 
vs. Ruox, 12 Otto, 428; N. O. Gas Light Co. vs. Bennett, 6 Aun, 457. 

The defendant has paid the instalments or contributions under 
the act of 1847—actually paid thirteen of them—and is protected 
by prescription from the others. In law he owes nothing on them, 
and has therefore discharged all liability for them. 

Whose laches and inaction permitted him to plead prescription 
successfully ? But if he had not paid them, does that non-payment 
of contributions he owed Justify the exaction of contributions he 
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r does not owe? If a stockholder has not paid those contributions 
let him be compelled to pay them, but it cannot be legally de- 
- manded of him that he shall make good the fund which 


] 208 the State has wasted. . 

Q aha It is therefore ordered and decreed that our former decree 
' is set aside, the judgment of the lower court is reversed, and that 
f there be now judgment in favor of the defendant rejecting the de- 


mand of the plaintiff and for costs. 


| A true copy. 
[SEAL. | (Signed) WM. DUPRE, D’y Clerk. 


Copy of Judgment, Marked Exhibit “ Lord No. 2.” Filed May 22, 1885. 
STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


i hereby certify that on the 19th day of November, 1883, judg- 
ment was rendered in this courg in the following entitled suit, in the 
words and figures following, to wit : 


THE PRESIDENT AND DIRECTORS OF THE CONSOLIDATED 
ASSOCIATION OF THE PLANTERS OF LOUISIANA No. 2662, 
v8. Div. D. 
GEORGE JOSIAH LORD. 


209 In the matter of the rule herein taken to cancel mortgages, 
etc.,and submitted for adjudication, for the reasons orally 
assigned by the court, the law and the evidence being in favor of 
plaintiff in rule, it is ordered that said rule be made absolute, and 
accordingly that the recorder of mortgages of the parish of Orleans 
do cancel and erase from the books of his office the following mort- 
gages, reversions, assumptions, and inseriptions, to wit: 
lst. The one in favor of the Consolidated Association of the 
Planters of Louisiana to secure 22 shares of the shares of the stock 
of said association, and recorded against Mrs. Celeste Chabot, widow 
of P. L. B. Duplessis, per act before Octave de Armas, dated 20 Octo- 
ber, 1836, in Book 34, folios 80 and 81. 
2nd. The one inscribed in favor of same association, for same 
shares of stock, against Mrs. Elizabeth Mary Helene Duplessis, re- 
corded in Book 47, fo. 155. 
~ - 3rd. The one in favor of same association, for same stock, in- 
scribed against Jackson Duplessis, per act before Louis T. Caire, 
notary, of date January 21, 1847, recorded on 23 January, 1847, in 
Book 50, folio 59. 
4th. The one in favor of same association, for same stock, in- 
scribed against the Mechanics’ and Traders’ Bank, per act before 
H. B. Cenas, of day 19 February, 1850, recorded in Book 56, page 
527, 1st March, 1850. 
5th. The one in favor of same association, for same stock, in- 
scribed against George Josiah Lord, as per act before H. B. 
210 Cenas, of date 14 March, 1850, recorded on the 19th March, 
1850, in Book 56, folio 594. - 
14—1112 
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All of which mortgages, reversions, assumptions, and inscriptions 
bear against the following-described property, to wit: A certain lot 
of ground, together with all the buildings and improvements 
thereon, rights, ways, customs, servitudes, and appurtenances there- 
unto belonging or in anywise appertaining, in the municipality No. 
one, now the second district of this city, in the square bounded by 
Bourbon, Custom-House, Bienville, and Dauphin streets, and meas- 
uring sixty feet front on said Bourbon street by one hundred and 
seventy-eight feet in depth on the side line next to Bienville street 
and one hundred and twenty feet in depth on the side line next to 
Custom-House street, and thence extending at right angles thirty 
feet toward said Custom- House street. 

Judgment rendered November 19, 1883. 

Judgment signed November 23rd, 1883. 

(Signed) N. H. RIGHTOR, Judge. 


In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court, at the city of New Orleans, on this eighth 
day of May, in the year of our Lord one thousand eight hundred 


and eighty-five. 
(SEAL. | (Signed) JAMES DARIER, 
Deputy Clerk. 


(Stamp.) (Stamp.) (Stamp.) 


210a Offered in evidence by defendants in connection with the 
final decree of the supreme court of Louisiana, which is copied 
in transcript as Exhibit “ Lord No. 1,” page 202. 


Brief for Appellant. 
Supreme Court of Louisiana. 


PRESIDENT, Etc., ok CONSOLIDATED ASSOCIATION 
versus No. 8589. 
EXECUTRIX OF GEORGE JOSIAH LORD. 


In granting the rehearing in this case the court has directed the 
special attention of counsel “to the question involving the liability 
of stockholders under any call for contributions over and above the 
call made under the provisions of act No. 100 of 1847; and whether 
that act, in connection with the resolution of the board of directors, 
adopted in June, 1847, has-the force and effect of a contract between 
the State and the stockholders of the association, under which the 
State can be debarred from the right of authorizing and directing 
any further calls for contribution; and to the additional question 
involving the right of any stockholder who has not paid his contri- 
butions under act of 1847 to invoke the benefit of such contract, if 
shown to exist.” 


~ 
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211 Sale of Property, Marked Exhibit “ Lord No. 3.” Filed May 
22, 1885. 


STATE OF LOUISIANA, City of New Orleans : 


14th March, 1850. Be it known that this day before me, Hil- 
Sale of property by ary Breton Cenras, a notary public in and for 
Mechanics’ & Trad- the city and parish of New Orleans, State of 
ers’ Bank of N. Or- Louisiana, duly commissioned and qualified, 
Jeans .to G. J. Lord. and in presence of the witnesses hereinafter 
named and undersigned, personally came and 

appeared George Morgan, Esq., of this city, president of the “ Me- 
chanics’ and Traders’ Bank of New Orleans,” a duly incorporated 
institution of this State, and herein acting in his said capacity by 
virtue of a resolution of the board of directors of the said bank, 
passed on the seventh day of March instant, a duly certified copy of 


_ which resolution is hereunto in the margin annexed for reference, 


who declared that, for the considération and on the terms and con- 
ditions hereinafter expressed, he does by these presents, in his said 
capacity, grant, bargain, sell, convey, transfer, assign, and set over, 
with all legal warranties, unto George Josiah Lord, also of 
212 ~—sthis city, here present, accepting,and purchasing for himself, 
his heirs and assigns, and acknowledging delivery and due 
possession thereof, the following-described property, to wit: 

First. A certain lot of ground, together with all the buildings and 
improvements thereon, rights, privileges, customs, ways, servitudes, 
and appurtenances thereunto belongtng or in anywise appertain- 
ing, situate in the municipality number “ one” of this city, in the 
square bounded by “ Bourbon,” “ Custom-House,” “ Bienville,” and 
“ Dauphine” streets,and measuring sixty feet front on said Bourbon 
street by one hundred and seventy-eight feet in depth on the side 
line next to Bienville street, and one hundred and twenty feet in 
depth on the side line next to Custom-House street, and thence ex- 
tending at right angles thirty feet towards said Custom-House street. 

Second. And twenty-two shares (of the sum of five hundred dol- 
lars each) in the capital stock of the “ Consolidated Association of 
the Planters of Louisiana,” secured by mortgage on the above- 
described property, agreeably to the charter of the said institution, 
being the same property and stock which the said “ Mechanics’ and 
Traders’ Bank of New Orleans” acquired by purchase from Jackson 


- Duplessis by an act passed before me, notary, on the nineteenth day 


of February last (1850), the said Duplessis* having acquired the 
same by purchase from Elizabeth Mary Helen Duplessis by an act 
passed before Louis T. Caire, late a notary public in this city, on the 

twenty-first day of January, eighteen hundred and forty-seven. 
213 By reference to the annexed certificate of the recorder of 

mortgages in and for this city and parish, dated this day, it 
will appear that the property hereinabove described is free from all 


* Jackson. This reference approved. (Signed) E. Eude, not. pub. 


TEP Re Tews Be. 
SP CR ee eR 
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encumbrance whatsoever, with the exception of the following, to 
wit: | 3 
The special mortgage originally granted by the late Mrs. Céleste 
Chabot, widow of Peter L. B. Duplessis, by an act passed before 
Octave de Armas, a notary public in this city, on the twentieth day 
of October, eighteen hundred and thirty-six, in favor of the presi- 
dent and directors of the Consolidated Association of the Planters of 
Louisiana to secure the sum of eleven thousand dollars, amount of 
the above-mentioned twenty-two shares in the capital stock of the 
said association and interest, which mortgage is hereby assumed by 
the said George Josiah Lord: 

To have and to hold the said described property unto the said 
purchasers, his heirs and assigns, forever; and the said vendor, in 
his said capacity of president, the said described property herein 
conveyed to the said purchaser, his heirs and assigns, shall and will 
warrant and forever defend against all legal claims and demands 
whatsoever; and the said vendor, in his said capacity, doth, more- 
over, transfer unto the said purchaser all and singular the rights 
and actions of warranty to which the said “ Mechanics’ and Traders’ 
Bank ” is or may be entitled against any and all of the former owners 
of the premises herein conveyed, hereby subrogating the said pur- 

chaser in and to the said rights and actions, to be by him 
214 enjoyed and exercised in the same manner as they might 
have been by the said bank. 

This sale is made and accepted. for and ‘in consideration of 
the price and sum of eighteen thousand dollars ($18,000), payable 
in six equal instalments from “one” to “six” years, with seven per 
cent. interest per annum, payable semi-annually, in payment and 
liquidation of which sum and interest the said purchaser has, in 
pursuance of the said terms, furnished his eighteen several promis- 
sory notes, all bearing even date herewith and drawn as follows, to 
wit: 

1st. One for the sum of three thousand dollars, drawn to the order 
of and endorsed by J. Aleix, and made payable one year after date, 
and five for a like sum of three thousand dollars each, drawn by 
him, the said purchaser, to the order of and endorsed by himself, 
and made payable, respectively, in two, three, four, five, and six 
years after date, these said six notes being for the said principal sum 
of eighteen thousand dollars. 

2d. And twelve also drawn by him, the said purchaser, to the 
order of and endorsed by himself, being for and in liquidation of 
the interest above stipulated, and made payable, respectively, two 
for the sum of six hundred and thirty dollars each, in six months 
and one year after date; two for the sum of five hundred and 
twenty-five dollars each, in eighteen months and two years after 
date ; two for the sum of four hundred and twenty dollars each, in 
thirty months and three years after date; two for the sum of three 

hundred and fifteen dollars each, in forty-two months and 
215 four years after date; two for the sum of two hundred and 
ten dollars each, in fifty-four months and five years after 
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date, and two for the sum of one hundred and five dollars each, in 
sixty-six months and six years after date. 

All which notes, it is distinctly understood, if not paid at ma- 
turity, are to bear interest thereafter, at the rate of eight per centum 
per annum, until final payment, and all which, having been duly 
paraphed by me; notary, to identify them with this act, were deliv- 
ered to the said George Morgan, president as aforesaid, who hereby 
acknowledges the receipt thereof. 

And, in order to secure the full and punctual payment at maturity 
of the aforesaid promissory notes, the said purchaser doth hereby 
mortgage, affect, and specially hypothecate the said described prop- 
erty in favor of the said “ Mechanics’ and Traders’ Bank of New 
Orleans,” or of any future holder or holders of the said notes, prom-. 
ising not to sell, alienate, nor encumber the same to the prejudice of 
this mortgage. 3 

And, as additional security in the premises, the said purchaser 
hereby binds and obligates himself to cause the buildings on the 
said property to be duly insured against fire, without delay, to the 
amount of at least eight thousand dollars, and immediately there- 
upon to transfer the policy of the same to the said “ Mechanics’ and 
Traders’ Bank of New Orleans,” to be retained by it until the full 
and final payment of the aforesaid promissory notes. 

Thus done and passed in my office, at the city of New Orleans 

aforesaid, in the presence of Auguste Commandeur and 
216 Ernest Granet, witnesses of lawful age and domiciliated in 
this city, who hereunto subscribed their names, together with 
the said parties and me, the said notary, this fourteenth day of 
March, in the year of our Lord one thousand eight hundred and 
fifty. 
(Original signed) GEO. MORGAN, Pres’t. 
~ G. J. LORD. 
KE. GRANET. 
A. COMMANDEUR. 
H. B. CENAS, 
: Not. Pub. 


On the original of the foregoing act is written : 
“T, register of conveyances, certify that the present act has been 
this day recorded in my office in Book No. 50, fo. 399. 
“ New Orleans, this twenty-third day of March, 1850. 
“ (Signed) F. B. VINOT, D’y R’g.” 


I, Ernest Eude, a notary public, duly commissioned and sworn, in 
and for the parish of Orleans, State of Louisiana, residing in said 
city, do hereby certify the foregoing act and certificate to be true 
copies of the original act and of the original certificate on file in the 

notarial records of Hilary Breton Cenas, late a notary public 
217 ~— in this parish of Orleans, which are in my possession as cus- 
todian thereof. — 

In faith whereof I, said notary, hereunto set my hand and affix 
my seal of office, at the city of New Orleans, on this 28th day of 


A ES a re 
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March, A. D. 1866, and in the 90th year of the Independence of the 
United States of America. | 
[SEAL. ] (Signed) E. EUDE, 
Notary Public, General Custodian of all Notarval 
Records of Notaries out of Office. 


(Stam p.) 
Exhibit Marked “ Landreauz.” Filed May 22, 1885. 
Etats UNIs D’AMERIQUE, 
Etat de la Louisiane, ville de la N’elle Orleans : 
Aujourd’hui, vingt & un Fevrier 
21 Fevrier 1867. mil huit cent soixante-sept et dans 


Remplacement d’hypothéque ‘la 9]™e année de I|’Indépendance 
Americaine. Pardevant Amédée Du- 


ar 
Mr. & M’elle Landreaux catel, notaire public,dQ@ment commis- 
fav’r sionné pour cette ville et la Paroisse 
L’Association Consolidée. d’Orleans, y résidant et en présence 
des témoins ci apers nommeés et 

soussignés, 
218 Ont comparu: Mons’r Henry Peychaud, de cette ville, 


agissant comme président de |’Association Consolidée des cul- 
tivateurs de la Louisiane, etablie en cette ville, et en vertu d’une 
résolution prise par les directeurs et administrateurs de la dite insti- 
tution dans leurs séance du premier Fevrier (1876). 

Et Mons’r Albin Rochereau, demerant en cette ville, agissant pour 
et aux noms de Mons. Pierre ou Pedro Landreaux, et de M’elle 
Marie Louise Landreaux, demeurant a Paris, France, en vertu de la 
procuration qu’ils lui ont donnée par acte devant Eugene Francois 
Lavocat et son collegue, notaires a Paris, date du dix Novembre, 
dernier (1866), suivant certificat de S. Magner, notaire en cette ville 
en date du treize Fevrier courant, a annexé pour ecours, d’autre 
part. 

Lesquels ont exposé: Que suivant passé devant le notaire sous- 
signé en date du seize Decembre mil huit cent quarante, Mons’r 
Pierre Landreaux et Dame Héloise Lavigne, son épouse, dont le 
dit sieur Pierre ou Pedro Landreaux et la dite De’lle Marie Louise 
Landreaux sont‘les seuls héritiers, se sont reconnus débiteurs envers 


. la dite Association Consolidée, 1°, de la somme de cent un mille 


piastres montant de deux cents actions de aug cents piastres 
chaque du fonds capital de la dite Association Consolidée, 2°, et 
de la somme de quarante-cing mille* piastres, montant du credit 
qui leur a été accordé sur ces actions, et ont hypothequé pour 
guaranter les dites sommes. 3 
l’ent. Une habitation sucri¢re nommé “ L’Espérance ” située en 
la paroisse St. Jean Baptiste en cet Etat, rive gauche du fleuve 
219 Mississipi a environ quinze lieus au dessus de cette ville de 
la Nouvelle Orléans, mesurant environ trente-cing arpents de 
face, plus ou moins, sur une profondeur de quarante arpents (les 
vingt-six arpents de la partie supérieur formant beaucoup dans la 
profondeur), borne dans la partie supérieure par la propriétée de 


q 


\w 
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Mons. Thomas Lee, et dans la partie inférieure par celle ci-devant 
appartenant 4 G. Croghan. Ensemble toutes les batisses, construc- 
tions, circonstances et dépendances, &ce., &ce., de ia dite terre ou 
habitation. 

2’ent. Et soixante dix-sept esclaves attachés 4 el’xploitation de la 
dite terre. 

Que desirant disposer librement de cette terre ou habitation les 
héritiers sasnommeés du dit sieur Pierre Landreaux et de la Dame, 
son épouse, décédés, demandérent 4 la dite Association Consolidée, 
par leur mandataire le dit sieur A. Rocherraux, de se désister de 
son hypothéque, lui offrant de la remplacer par une autre sur les 
proprijetes ci-aprés deécrites. 

Que cette offre a été acceptée par les directeurs et administrateurs 
de la dite Association Consolidée dans leur dite séance du premier 
Février courant, et qu'il s’agit par les présentes d’effecteur du’ne 
maniere réguliére le replacement d’hypotheque dont il est ci-dessus 
question. 

En conséquence, le dit sieuy Albin Rocherau, en sa qualite sus- 
exprimée, affecte, oblige et hypotheque spécialement, par privilége 
et préference, par ces présentes en faveur de la site Association Con- 

solidée des Cultivateurs de la Louisiane, ce accepter par le dit 
220  sieur H’y Peychaud, président sous les meures chargés clauses 

et conditions que celles inserée, dans l’acte devant le notaire 
soussigne du seize Décembre mil huit cent quarante (auquel acte il 
est référé pour plus de certitude), et a la sureté et garantie des dites 
deux cents actions, seulement, le crédit accordé sur les dités actions 
ayant eté remboursé en capital et intérets. 

1°. Un terrain situé en cette ville, Faubourg Ste. Marie, premier 
district, dans ]’ilet compris entre les rues Philippa (aujourd’hui 
Dryades), Perdido, Baronne et Union, désigne par le No. quatre sur 
un plan déposé en la seconde cour du district de cette ville. Le dit 
terrain formant un trapeze, mesure (en pieds Francais) trente-trois 
pieds sept pouces face a la rue Baronne sur une profondeur oblique 
courant entre lignes paralleles a la rue Perdido, savoir: Celle qui est 
du cote de la site rue Perdido ayant cent quinze pieds de long, et 
Vautre du coté de la rue Union ayant cent onze pieds, coupées dans 
le fond par unefligne de trente-trois pieds, perpendiculaire aux lignes 
laterales. Ensemble toutes les batisses, constructions circonstances 
et dépendances du dit lot de terre, droits et privileges y attaches, 
sans exception ni réserve. 

2°. Et un lot de terre située au Faubourg St. Marie, premier dis- 
trict de cette ville dans l’ilet compris entre les rues Pigeonnier, alias 
Perdido, St. Jean, Poydras et du cirque désigne par le numéro dix- 
sept sur un plan dréssé par Louis St. Pilié, le premier Octobre, 1836, 

déposé sous le No. six du livre des plans de Joseph B. Marks, 
221 alors notaire en cette ville. Le dit lot de terre mesurant (en 
pieds Americain) vingt-cing pieds onze pouces et une ligne 
de face a la dite rue Perdido, cent douze pieds un pouce de pro- 
fondeur et face 4 la rue St. Jean, et vingt-six pieds deux pouces de 
large sur la ligne du fond: Ensemble toutes les batisses construc- 
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tions, circonstances et dépendances du dit lot de terre sans exception 
ni réserve. : 

Ces propriétés appartienent bien et legitimement au dit sieur 
Pierre ou Pedro Landreaux et a la D’elle Marie Louise Landreaux, 
comme seuls heritiers ainsi qu’il a été dit a dessus, de leur pére 
Pierre Landreaux des biens duquel ils ont été mis en possession par 
décret de la seconde cour du district de la Nouvelle-Orléans. 

Et le dit sieur Pierre Landreaux était proprietaire des sus dits 
deux lots de terre, au moyen de I’acquisition qu’il en a faite de la 
maniere suivante, savoir: La propriété ci-dessus premierement dé- 
crite, de Pélagic et Martonne Dauphin, suivant, acte du quinze 
Octobre mil huit cent trente-six devant Félix Grima, notaire, en 
cette ville; et la propriété ci-dessus secondement décrite de P. H. 
Gallwey suivant acte du vingt-neuf Aoat mil huit cent trente-huit 
devant Ch’s Bodousquie, notaire, en cette ville. 

Suivant un certificat du conservateur des hypothéques en cette 
ville en date de ce jour, et ci-annexé il appert qu’il n’y a point d’hy- 
pothéque enregistrée contre le dit sieur et la dite D’elle Landreaux, 
sur les propriétés sus-décrites et hypothequées. 

Et par suite de ce qui précéde, le dit sieur Henry Peychaud 

donne par ces présentes main levé pure et simple et consent 
222 la rediation entiere et définitive de l’hypothéque que suivant 

lacte précité du seize Novembre mil huit cent quarante de- 
vant le notaire soussigné, le dit sieur Pierre Landreaux et la Dame 
Héloise Lavigne, son épouse, ont consentie sur l’habitation sucriére 
“ Esperance” ci-dessus décrite et les esclaves y attachés pour les 
causes y exprimés. 

Dont acte fait et passé en l’etude a la N’elle-Orléans, les jours, 
mois et au susdits, en présence de Messrs. Henry Ducatel et Andrée 
Pélanne temoins compétens qui ont signé avec les comparans et le 
notaire apres lecture faite. 

(Signée) | ALBIN ROCHEREAU. 
H’Y PEYCHAUD. 
HENRY DUCATEL. 


A. PELANNE. 


AMEDEE DUCATEL, 
Not. Pub. 


* Quatre cent cinquante, ce renvoi approuvé les mots “ reguli¢re” 
et “‘ Octobre” interlignés bons. 
Pour copié conforme, 


[seat] (Signed) AMEDEE DUCATEL, 
Not. Pub. 
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2224 Translation. 


Unirep STaTEs OF AMERICA, 
State of Louisiana, City of New Orleans : 


February 21, 1867. This day, the twenty-first of February, 
Substitution of mort- one thousand eight hundred and sixty- 
gage by Mr. & Miss seven, and in the 91st year of American 
Landreaux in favor of Independence, before Amedée Ducatel, no- 
the Consolidated Asso- tary public, duly commissioned for this 
ciation of the Planters: city and the parish of Orleans, therein re- 
of Louisiana. siding, and in presence of the witnesses 

hereafter named and undersigned, appeared 

Mr. Henry Peychaud, of this city, acting as president of the Consoli- 
dated Association of the Planters of Louisiana, established in this 
city, and by virtue of a resolution adopted by the directors and ad- 
ministrators of said institution at their meeting of first of February 
(1876), and Mr. Albin Rochereau, residing in this city, acting for 
and in the names of Mr. Pierre or Pedro Landreaux and of Miss 
Marie Louise Landreaux, residing in Paris, France, by virtue of a 
power of attorney which they have given him by act before Eugene 
Francois Lavocat and colleague, notaries in Paris, dated the tenth 
day of November last (1866), as appears by a certificate of 

222b SS. Magner, notary, in this city, bearing date the thirteenth 
of February instant, hereto annexed for reference, of the 

other part, who have declared that according to an act passed before 


the undersigned notary under date sixteenth of December, one 
_ thousand eight hundred and forty, Mr. Pierre Landreaux and Mrs. 


Heloise Lavigne, his wife, of whom the said Mr. Pierre or Pedro Lan- 
dreaux and the said Miss Marie Louise Landreaux are the sole heirs, 
have acknowledged themselves to be indebted unto the said Consoli- 
dated Association in, lst, the sum of one hundred and one thou- 
sand dollars, amount of two hundred and two shares, of five 
hundred dollars each, of the capital stock of said Consolidated 
Association ; 2d, the sum of forty-five thousand* dollars, amount of 
credit accorded them on said shares, and have mortgaged to secure 
the said sums.— 

First. One sugar plantation, known as “L’Esperance,” situate in 
the parish of St. Join the Baptist, in this State, on the left bank of 
the Mississippi river, about fifteen leagues above this city of New 
Orleans, measuring about thirty-five arpents front, more or less, by 
a depth of forty arpents (the twenty-six arpents of the upper por- 
tion closing considerable in the depth), bounded on the upper por- 
tion by the property of Mr. Thomas Lee and on the lower side by 
that formerly belonging to G. Croghan, together with the buildings, 

improvements, appurtenances, dependencies, etc., etc., of the 
222c said estate or plantation. 
Second. And seventy-seven slaves attached to the working 
of the said estate. 

That, desiring to dispose freely of this estate or plantation, the 

heirs above named of the said Mr. Pierre Landreaux and of his said 
15—1112 
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wife, deceased, by their agent, the said Mr. A. Rochereau, have re- 
quested the said Consolidated Association to abandon its mortgage, 
they offering to substitute therefor another mortgage on the. prop- 
erty hereinafter described. 

That said offer has been accepted by the directors and adminis- 
trators of said Consolidated Association at their said meeting of first 
February instant, and that it is sought by these presents to effect in 
a formal manner the substitution of the mortgage above referred to. 

Therefore the said Mr. Albin Rochereau, in his capacity above 
mentioned, affects, obligates, and mortgages specially, with privilege 
and preference by these presents, in favor of the said Consolidated 
Association of the Planters of Louisiana, here accepted by the said 
Mr. Henry Peychaud, president, subject to the same charges, clauses, 
and conditions as those inserted in the act before the undersigned 
notary of the sixteenth December, one thousand eight hundred and 

forty (to which act reference is made for greater certainty), 
222d and for the security and guara-tee of the said two hundred 

and two shares alone, the credit accorded upon the said shares 
having been reimbursed, capital and interest— 

1st. A lot of ground situate in this city, Faubourg Ste. Marie, first 
district, in the square bounded by Philippa (now Dryades), Peraido, 
Baronne, and Union streets, designated by the number four upon a 
i deposited in the second district court of this city, the said 
ot forming a trapeze, measures (French measure) thirty-three feet 
seven inches front on Baronne street by an oblique depth between 
parallel lines to Perdido street, to wit, the one on the side of said 
Perdido street being one hundred and fifteen feet long, and the 
other, on the side of Union street, being one hundred and eleven 
feet, divided in the rear by a line thirty-three feet perpendicular to 
the lateral lines, including all the buildings, improvements, ap- 
purtenances, and dependencies of said lot of ground, rights and 
privileges thereto appertaining, without exception or reservation. 

2d. And a lot of ground situate in the Faubourg Ste. Marie, first 
district of this city, in the square bounded by Pigeonnier, alias Per- 
dido, St. John, Poydras, and Circus streets, designated by the num- 
ber seventeen on a plan drawn by Louis H. Pilié first October, 1836, 
deposited under the number six in book of plans of Joseph B. Marks, 

then notary, of said city. The said lot of ground measures 
222e (in American measure) twenty-five feet eleven inches and one 

line front on said Perdido street, one hundred and twelve 
feet one inch in depth and front on St. John street, and twenty-six 
feet two inches in width on the rear line, including all the build- 
ings, improvements, appurtenances, and dependencies of said lot of 
ground, without exception or reservation. | 

The property above described Belong- truly and legitimately to 
the said Mr. Pierre or Pedro Landreaux and to the said Miss Marie 
Louise Landreaux, sole heirs, as aforesaid, of their father, Pierre 
Landreaux, of whose estate they were put into possession by a decree 
of the second district court of New Orleans. a‘ 

And the said Mr. Pierre Landraux was owner of the above-men- 
tioned two lots of ground, which were acquired by him in the follow- 
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ing-described manner, to wit: The property first above described 
from Pélagie and Martonne Dauphin, according to an act of fifteenth 
October, one thousand eight hundred and thirty-six, before Felix 
Grima, notary, in this city, and the property secondly above described 
from P. H. Gallwey, according to act of twenty-ninth August, one 
thousand eight hundred and thirty-eight, before Charles Bodousquié, 
notary, in this city. 
According to certificate of the recorder of mortgages in 
222f this city, dated this day and hereto annexed, it appears there 
is no mortgage registered against the said Mr. and Miss Lan- 
dreaux on the property above described and mortgaged. 

In consequence of the foregoing the said Mr. Henry Peychaud 
gives by these presents a pure and simple release of the mortgage 
given by the said Mr. Pierre Landreaux and Mrs. Heloise Lavigne, 
his wife, on the sugar plantation “ L’Esperance,” above described, 
and the slaves thereunto appertaining, for the causes and according 
to the term- set forth in the above-cited act of the sixteenth Novem- 
ber, one thousand eight hundred and forty, before the undersigned 
notary, and he hereby consents to the entire and final cancellation 
of said mortgage; which act — made and passed in office, in New 
Orleans, on the day, month, and year above named, in presence of 
Messrs. Henry Ducatel and André Pélanne, competent witnesses, 
who have signed with the appearers and the notary after reading 
the same. 

(Signed) ALBIN ROCHEREAU. 
HENRY PEYCHAUD. 
HENRY DUCATEL. 
A. PELANNE. 
AMEDEE DUCATEL, 
Not. Pub. 


* Four hundred and fifty ; correction approved. The words “regu- 
lar” and “ October,” interlined, approved. 


A true copy. i 
[SEAL. ] (Signed) AMEDEE DUCATEL, UN. P. 


223 = Certified Copy of Sale of Land, Marked Exhibit Meyer“A.” Filed 
May 22, 1885. 


THE STATE OF LOUISIANA, | 
City of New Orleans, Parish of Ouachita : 


Be it known that on this twelfth day of May, in the year of our 
Lord one thousand eight hundred and seventy-nine, in the pres- 
ence of the witnesses hereinafter named and undersigned, we, Meyer, 
Weis & Co.,a commercial firm of this city, composed of Isaac Meyer, 
of New York, Victor Meyer, Adolph Meyer, and Julius Weis, of the 
city of New Orleans, Louisiana, represented herein by Adolph Meyer, 
acting for and making this sale for said company, have sold, col- 
veyed, and delivered, and by these presents does sell, bargain, trans- 
fer, assign, set over, and deliver, unto Herman Meyer, a resident of 
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the parish of Ouachita, in this State, represented herein by Ed. John- 
son, who is authorized_to accept this deed of sale for said Her- 
man Meyer, who is here present and accepting this sale for said 
Meyer, his heirs and assigns, the following property, to wit: All 
that certain tract of land situated in the parish of Ouachita, in this 
State, being known, and described as the Francis Caveat confirma- 
tion, situated on both sides of Bayou De Siard, marked and desig- 
nated on the official maps of the United States surveys class “ B,” 
No. 417, and as section No. 40, in township No. 18 north, of range 
-No. 4 east, in the district of lands subject to sale at Monroe, La., 
north of Red River, and all that portion of the Patrick Poor confir- 
mation on the opposite or north side of the Bayou De Siard, and 
that portion on, the south side of said bayou commencing at the 

Caveat confirmation and extending west to the old ditch, con- 
224 taining (17) seventeen acres in all, the land descrrbed in this 

deed, five hundred and eighty-one ;,5, acres, being the same 
plantation acquired by J. T. Mason from Malinda T. Mason, and 
described, lying between the places in the possession of Wm. H. 
Bradly and the place owned by Mrs. Narcissa Jane Willson on both 
sides of said bayou, being same place purchased by Malinda T. 
Mason on the 15th January, 1853, and by Mrs. Emily Mason from 
J. Frank Pargoud 19th Feb’y, 1873, and by Boyce Rills from Thos. 
C. Aby, tax collector, at tax sale on 3d day of December, 1877, deed 
dated 8th December, 1877, and by these vendors from Boyce Rills 
on 27th February, 1878; to have and to hold under the same war- 
ranty that we, the said Meyer, Weis & Co., obtained, subrogating 
the said H. Meyer to all our rights and actions in and to said 


premises, warranting and defending only against ourselves, our heirs, 
executors, administrators, and assigns forever. The parties to tis 


act agree to dispense with the production of certificate of mortgages 
as required by the civil code. The price for which this sale is made 
is the sum of five thousand dollars (5,000.00), cash in hand paid, the 
receipt of which is hereby acknowledged, and grant full discharge 
therefor. . 

In testimony whereof we hereunto sign our names in the presence 
of Wimiam A. Labatt and L. Clauss, lawful witnesses, of age and 
domicil, who hereunto sign their names on this the twelfth day of 


May, A. D. 1879. 
MEYER, WEISS & Co., 
EDW. J. JOHNSON, 
Accepting for Herman Meyer. 
Witnesses: 
W. A. LABATT, 
L. CLAUSS. 
225 This day before me, the undersigned notary, came and ap- 


peared Adolph Meyer, one of the members of the firm of 
Meyer, Weis & Co., of this city, who declared and acknowledged 
that he had signed and executed the foregoing instrument of writing 
in the name and on behalf of his said firm for the uses and pur- 
poses therein set forth. 


” 


WILLIAM CRESSEY ET AL. VS. HERMANN MEYER ET AL. 117 


Witness my hand and seal of office, at New Orleans, this twelfth 


day of May, eighteen hundred and seventy-nine. 
[SEAL. ] THEO. GUYOL. 


I certify this to be a true and correct copy of the original on file 
in my office and of record in Not. Book X, pages 234, 235, and 236. 
[SEAL. ] (Signed) ED. BALL, D’y CVk. 


Filed 16th May, 1879, and duly recorded in Not. Book X, pages. 
234, 235, and 236. 
In testimony whereof I hereunto sign my name and affix my seal 


of office the date above filed. 
[SEAL. ] (Signed) R. W. McCLENDON, Jr., 
| ; D’y Recorder. 


Sale Marked Exhibit Meyer “B.” Filed May 22, 1885. 


UNITED STATES OF AMERICA, 
State of Louisiana, City of New Orleans: 


226 Be it known that on this third day of the month of Janu- 

ary, in the year of our Lord one thousand eight hundred 
and eighty, and of the Independence of the United States of Amer- 
ica the one hundred and fourth, before me, Edgar Grima, a notary 
public, duly commissioned and sworn, in and for this city and the 
parish of Orleans, therein residing, and in the — witnesses hereinafter 
named and undersigned, personally appeared Mr. Henry Shepherd, 


of the State of West Virginia, who declared that, for the considera- 


tion hereinafter expressed, he does by these presents grant, bargain, 
sell, assign, and convey, without any warranty whatsoever, except 
as to his own acts and deeds, unto Mr.. Herman Meyer, of Monroe, 
Louisiana, present and accepting, purchasing for himself, his heirs 
and assigns, and acknowledging delivery thereof, a certain tract of 
land or cotton plantation, known as “ Ingleside,” situate or being 
on both sides of Bayou De Saird, in the parish of Ouachita, State 
of Louisiana, and being that part of the tract of land formerly 
known as the “ Killain” tract, which lies north of the Vicksburg, 
Shreveport and Texas railroad, bounded above by lands formerly 
owned by E. W. Warfield, on the south by said railroad, and on 
the west by lands now or lately owned by W. J. Q. Baker, contain- 
ing twelve hundred and fifty acres of land, more or less, according 
to the survey made by L. N. Polk, parish surveyor, of the said 
parish of Ouachita, as per sketch hereto annexed, signed by the 
said surveyor, dated June 3d and 4th, 1879, being the same 
227. ~=property which the said Henry Shepherd acquired by pur- 
chase from Frederick Ernest, by an act passed before Theo. 
Guyol, notary public, in this city, on the sixth of May, eighteen 
hundred and seventy-five, recorded in Notarial Book “ V,” page 311, 
in the recorder’s office of the parish of Ouachita. 
It is well understood by and between the said parties hereto that 
the said Henry Shepherd makes the-present sale without warranty 
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of title, except from his act, and transfers only such rights and title 
as he acquired by the said act of the 6th of May, 1875, before T. 
Guyol, and the said purchaser accepts this sale without warranty of 
title on the part of the said vendor, as above expressed ; to have 
and to hold the said described property unto the said purchaser, his 
heirs and assigns, forever by virtue hereof, and the said vendor do- 
hereby nioreover transfer unto the said purchaser all the rights and 
actions of warranty to which he is or may be entitled against all 
the former owners and proprietors of the property herein conveyed, 
hereby subrogating the said purchaser to all the said rights and 
actions to be by him enjoyed and exercised in the same manner as 
they might have been by the said vendor. 

The present sale is made and accepted for and in consideration 
of the price and sum of thirteen thousand five hundred dollars ; in 
deduction whereof the said purchaser has paid the sum of four 
thousand five hundred dollars in ready current money at the execu- 
tion hereof unto the said vendor, who acknowledges the receipt 
thereof, and for the balance of said price, to wit, the remaining sum 

of nine thousand dollars, the said purchaser has produced and 
228 furnished six certain promissory notes subscribed by him, 

under date of this day, to his own order and endorsed by 
himself, all bearing interest at the rate of eight per cent. per annum 
from date until paid, and made payable at the Citizens’ Bank of 
Louisiana, in this city, respectively, as follows, viz: Two of the said 
notes for the sum of twenty-one hundred and fifty 7,8; dollars, each 
payable respectively at one and two years after date; two notes for 
the sum of eighteen hundred and twelve 28, dollars, each payable 
respectively at one and two years after date, and two notes for the 
sum of five hundred and thirty-seven ;°4, dollars, each also payable 
respectively at one and two years after date, which said notes, after 
having been paraphed “ne varietur” by me, notary, to be identi- 
fied with the present act, have been delivered to the said vendor, 
who does hereby acknowledge receipt thereof. 

In case it shall become necessary to institute legal proceedings for 
the recovery of the amount of the said notes, respectively, or of any 
part thereof, the said purchaser does hereby bind himself to pay the 
fees of the attorney-at-law who may be employed for the purpose, 
which fees are hereby fixed at five per cent. on the amount which 
may be sued for. 

Now, in order to secure the full and punctual payment of the said 
notes respectively at maturity, together with all the interest thereon, 
attorney’s fees, ard costs in case of suit, the vendor’s lien and privilege 

ishereby specially retained, and thesaid purchaser does hereby 
229 mortgage, effect, and specially hypothecate the said described 

property in favor of the said vendor and to inure to the use 
and benefit of any and all future holder or holders of the said notes, 
the said purchaser hereby promising and binding himself not to 
sell, alienate, or encumber the said property to the prejudice of the 
present act. . 

The said parties hereto do hereby dispense with the production 
of a certificate from the recorder of the parish of Ouachita showing 
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what mortgages or privileges, if any, stand in the name of said 
vendor recorded against said property herein conveyed, hereby ex- 
onerating me, notary, of all responsibility in the premises. 

The said parties now declare that all taxes due and exigible on 
the said property are paid and the said Harman Meyer does hereby 
assume and bind himself to pay, at his own cost and expense, all 
taxes which shall be due or may — payable on the said property in 
the current year 1880. | 

Thus done and passed in my office, at the city of New Orleans, on 
the day and in the month and year first before written, and in the 
presence of Messrs. Charles G. Andry and George Grima, both of 
this city, competent witnesses, who have signed these presents with 
the said appearers and me, notary, after due reading of the whole. 

(Original signed) HENRY SHEPHERD. 
HARMAN MEYER. 
CHAS. G. ANDRY. 
GEO. GRIMA. 
EDGAR GRIMA, 
Not. Pub. 


230 I hereby certify this to be a true copy of the act in: my 
office and of record in Notarial Book X, pages 469, 470, and 
471, and in Mortgage Book P, pages 309, 310, & 311, this 10th Nov., 
1884. 
[SEAL. | (Signed) ED. BALL, D’y Clerk. 
Filed 10th Jan’y, 1880, and duly recorded in Notarial Book X, 
pages 469, 470, and 471, and in Mortgage Book P, pages 309, 310, 


and 311. 
[SEAL. ] (Signed) R. W. McCLENDON, Recorder. 


Sale, Marked Exhibit Meyer “C.” Filed May 22, 1885. 
StaTeE oF LouistaANna, Parish of Ouachita: 


Be it known that on this the thirteenth day of December, A. D. 
eighteen hundred and eighty, before me, Isiah Garrett, deputy clerk 
fifth district court and ez officio recorder and notary public in and 
for the said parish and State, personally came and appeared Charles 
J. Boatner, acting herein as agent and attorney-in-fact for Henry 

Frellson, of the city of New Orleans, in the State of La., as per 
231  ~power of att’y of date 4th Dec., 1880, made part hereof, who 

declared and acknowledged that for the price hereinafter ex- 
pressed he has sold, conveyed, and delivered, and by these presents 
does sell, bargain, transfer, assign, and set over, unto Herman Meyer, 
of the parish of Ouachita, State of Louisiana, present and accepting 
the sale for himself, his heirs and assigns, the following property, 
together with the improvements and appurtenances thereunto be- 
longing, to wit: A cotton plantation, known as “ Limerick,” situated 
and lying on Bayou De Siard, in Ouachita parish, Louisiana, having 
front and being on both sides of said bayou, and more particularly 
described as follows: The same being bounded on the upper or east 
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side by the Ingleside plantation, now owned by Herman Meyer, 
the division line between said plantations (Limerick and Ingleside) 
north of said bayou, running north 9° east and extending on the 
south side of said bayou to the township line between townships 
seventeen and eighteen north, range 4 east; bounded on the lower 
or west side by the plantation formerly owned by Mrs. Emily Mason, 
but now by this vendee, fronting ten arpents, more or less, on both 
sides of said bayou, and running back on each side of said bayou so 
as to include all the lands belonging to and attached to said Lim- 
erick plantation as it was owned and possessed by Jonathan Mor- 
gan in his lifetime, being all of confirmation to Elisha Nelson (B. 
451), and all that part of confirmation to David Géeason (B. 2086) 
not sold to Oliver J. Morgan, said confirmations being in town- 
ship 18, R. 4 E., containing twelve hundred (1,200) acres, more 
or less; also all the lands purchased from the United States by 

Jonathan Morgan, in townships Nos. 17 and 18, R. 4 E., ex- 
232 cept that part of same that lies west of a line to begin at the 

railroad directly south of the southwest corner of the Francis 
Caveat confirmation, and runs south to the back line of the tract, 
which will be a point one-quarter of a mile east of the middle of sec- 
tion five (5), township seventeen (17) N., R. 4 E., and consists of the 
following legal subdivisions, viz: All of lots three (3) and four (4), 
section thirty-two, township eighteen (18) N., R. 4 E., being south of 
the railroad, and west half of the northeast quarter and east half of 
northwest quarter, and lot No. 1, sec. 5, township 17 N., R. 4 E., 
containing in the aggregate three hundred and seven ;§,° (307.86) 
acres, and being the same property acquired by this vendor at ex- 
ecutor’s sale of the property of W. J. Q. Baker on the 19th day of 
October, A. D. 1880, as per act of record in my office in Notarial 
Book Y, pages 77, 78, and 79: 

To have and to hold the said property unto the said purchaser, 
his heirs and assigns, forever. 

The parties to this act agree to dispense with the production of 
the certificate of mortgage required by article 3364 of the Civil Code 
of this State, and exonerate me from any liability in the premises. 

The price for which the above sale is made is the sum of fourteen 
thousand dollars ($14,000.00), paid and to be paid as follows: Twenty- 
five hundred dollars cash in hand paid, the receipt whereof is hereby 
acknowledged, and for the remainder the said Herman Meyer has 

executed his four several promissory notes of even date here- 
233 with, each for the sum of twenty-eight hundred and seventy- 

five ($2,875.00) dollars, payable to his own order and by him 
endorsed in blank, and due, respectively, on the 13th day of Decem- 
ber, 1881, 1882, 1883, and 1884, each note bearing eight per cent. 
interest from date. ‘The property herein conveyed is sold subject to 
the mortgage in favor of the Consolidated Association of the Planters 
of La., and against which the said Henry Frellson does not in any 
way warrant, if any such exists, and which notes I have this day 
paraphed “ne varvetur” in order to identify them and each of them 
more fully with this act, and the said notes were delivered to Chas. 
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J. Boatner, agent and attorney-in-fact, who hereby acknowledges re- 
ceipt thereof. 

Now, therefore, in order to secure the full and punctual payment 
of said notes, together with the interest accruing thereon or any costs 
which may be incurred in the collection of the same, be it in attor- 
ney’s fees, which are hereby fixed at ten per cent. on the amount 
sued for in case of resort to judicial proceedings, or otherwise, the 
said Herman Meyer declares that he specially mortgages and hy- 
pothecates in favor of the vendor or any bona fide holder or owner 
of said notes the property herein conveyed with any improvements 
which may be put thereon, and promises not to alienate or incum- 
ber said property to the prejudice of this mortgage. 

Thus done and passed in the presence of Robert Richardson and 
Moses J. Liddell, witnesses of lawful age and domiciliated in this 

parish, who hereunto sign their names, together with the said 
234 parties and me,the said d’y clerk, on this 13th December, in the 
year of our Lord one thousand eight hundred and eighty. 
HENRY FRELLSON, 
Per CHAS. C. BOATNER, 
Agent & Att’y-in-Fact. 
HERMAN MEYER. 
[SEAL. ] | I. GARRETT, 
Dy CVk and ex Officio Recorder. 


Attest: R. RICHARDSON. 
M. J. LIDDELL. 


I certify this to be a true and correct copy of the original on file 
in my office and endorsed thus: Filed 138th Dec’r, 1884, and duly 
recorded in Not. Book Y, pages 120, 127, 128, and 129, and in Mort- 
gage Book O, pages 85, 86, 87, and 88. I. Garrett, d’y cl’k 5 dist. 


court. 
[sEAL.] (Signed) ED. BALL, D’y CV. 


Endorsed: Filed Dec’r 13th, A. D. 1880, and duly recorded in 
Notarial Book Y, pages 126, 127,128, and 129, and in Mortgage Book 
O, pages 85, 86, 87, and 88. 


In testimony whereof I have hereunto signed my name and af- 


fixed my. seal of office the date above filed. 
[SEAL. ] (Signed) I. GARRETT, D’y CTR. 
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235 Replication to Answer of Darcautel et als. Filed July 2, 1885. 


U. S. Circuit Court, Eastern District of Louisiana. In Chancery. 


WILLIAM CRESSEY 
1 No. 10432. 


CONSOLIDATED ASSOCIATION OF THE PLANTERS OF 


LOUISIANA. 


To the hon. the judges of the circuit court of the United States for 


the eastern district of Louisiana: 


The replication of William Cressey, complainant herein, to answers 


of Nicholas Armand Caycault, Armand Darcautel, Levi J. Harris, 
Charles E. Fenner, Charles T. Dugazon, Henry Beer, Herman 
Meyer, Emile Rost, Marco Givannovich, Charles Getzinger, Joseph 
Le Bourgeois, Albert Dufour, Mrs. Josephine Dejan and Pierre De- 
jan, her husband ; John Chaffe and Charles Chaffe, Mrs. Elizabeth 
Eugenie Granet, widow of George Josiah Lord; Mrs. Sarah E. 
Noble and John I. Noble, her husband; Mrs. Anna Brand Le 
Doux, Miss Annie Le Doux, Mrs. Gabriel Le Doux, Nicholas M. 
Benachi, Mrs. Elmira Verret, widow of Marshal Le Boeuf; Mrs. 
Elodie Verret and her husband, L. Leon Barnard; N. O. Canal 
and Banking —, Pedro Landreaux, Marie Landreaux, Dominque 
Gast, Robert Layton and Malinda T. Layton, his wife; Pierre La-> 

naux, Mrs. Julia Riley and Edward De Hart, her husband ; 


236 Bartholemy Beaubay, Louis Ducasse, Martha Ann McNeil, 


Margaret McNeil, Auguste Dubail, Charles J. Villeré, René 
T. Beauregard, Henry T. Beauregard, Jules Lavergne, Idalie La- 
vergne, widow of Raoul La Branche; Philip Lavergne, Mrs. Louise 
de Ballatier, widow of W. C. C. Claiborne, and W. C. C. Claiborne, 
Jr., testamentary executor, representatives of the estate and succes- 
sion of W.C. C. Claiborne; The Citizens’ Bank of Louisiana, The 
Factors’ & Traders’ Insurance Company of New Orleans, Bernard 
Lehmann, Meyer Lemann, Richard T. Hanson, Auguste Laverte, 
Colin McNeil, Valerian Martin, Etienne Marie, and J. Fortune 
Zeringue, defendants. 


This repliant, saving and reserving to himself all and all manner 


of advantage of exception to the manifold insufficiencies of the said 
answers, for replication thereunto, saith that he will aver and prove 
his said bills to be true, certain, and sufficient in the law to be an- 
swered unto, and that the said answers of the said defendants 7s 
uncertain, untrue, and insufficient to be replied unto by this repli- 
ant, without this, that any other matter or thing whatsoever in the 
said answers contained material or effectual in the law to be replied 
unto, confessed and avoided, traversed or denied, is true; all which 
matters and things this repliant is and will be ready to aver and 
prove as this honcrable court shall direct, and humbly prays as in 
and by his said bills he hath already prayed. 
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237 Admissions upon Hearing as to Defendants Named. Filed Jan’y 
29th, 1887. 


U.S. Circuit Court, Eastern District of La. In Equity. 


WILLIAM CRESSEY 
US. 
THE CONSOLIDATED ASSOCIATION OF PLANTERS OF LA., No. 10482. 
et al. 


1. The defendants, Bartholemy Beaubay, Hermann Meyer, Charles 
Gitzinzer, Pedro Landreaux, Marie Landreaux, Meyer Lemann, 
Bernard Lemann, R. T. Hanson, Mrs. George Josiah Lord,and The 
Citizens’ Bank of La., admit all matters of fact averred in com- 
plainant’s original and amended bills of complaint herein, excepting 
as hereinafter qualified or denied, but do not admit any of the con- 
clusions of law averred in said bills. 

2. Said defendants deny that the proceeds of the bonds of the 
State of Louisiana issued to said Consolidated Association of the 
Planters of Louisiana, or any part thereof, were applied to the in- 
dividual uses of the stockholders of said association or of any of 
them, but admit that such proceeds were applied to the use of said 
association. 

3. Said defendants deny that complainant has ary lien or privi- 
lege upon the assets of said Consolidated Association to secure the 

payment of the obligations upon which he sues or otherwise, 
238 and they deny that said obligations are due and owing by 
said association. 

4. Said defendants deny that the extension of time or times for 
payment of the bonds issued by the State of Louisiana to said as- 
sociation was for the convenience or accommodation of the stock- 
holders thereof or at their instance, and they deny that the stock- 
holders thereof were under any obligation to provide funds for their 
payment beyond the amount of the deficiency of assets at the time 
of its declared insolvency. 

5. Said defendants deny that the alleged liability for said shares 
of stock resting upon their property entered into or was an element 
in the price which they paid for the same. 

6. Said defendants deny that they procured the passage of the 
act of March 30, 1878 (ex. session No. 20), or in manner participated 
therein. 

7. Said defendants do not admit that said association owes the 
outstanding liabilities averred in said bills, but leaves complainant 
to make such proof thereof as he can. 

Complainant admits the truth of all the averments of fact con- 
tained in said defendants’ answer herein, excepting those in the 
12th paragraph contained, which he denies, but he does not admit 
any of the conclusions of law averred in said answer. 


And it is agreed by and between said complainant and 


939 said defendants that all the acts of the Legislature of Louis- 
iana relating to the Consolidated Association of the Planters 
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of Louisiana shall be considered in evidence in this case and may 
he read as such by either party from the offical publications 
thereof. | 

These defendants also admit the facts averred in the petition of 
intervention of the State of Louisiana herein so far as they affect 
these defendants, excepting as hereinafter stated, but they do not 
admit any of the conclusions of law averred in said petition. De- 
fendants do not admit the liabilities of the State of Louisiana or of 
said Consolidated Association as therein averred ; they do not admit 
subrogation of said State to the rights of the holders of the bonds 
funded under the act of 1874, and they deny the liability of the 


stockholders in law to reimburse the State for any amounts paid by | 


it on account of said association or of the bonds of the State issued 
to it. 
N. O., 29 Jan’y, 1887. 
(Signed) HORNOR & LEE, 
For Complainant. 
R. H. MARR, 
ROUSE & GRANT, 
Solicitors for Defendants Named. ' 
JAMES MOISE, 
For M. J. Cunnungham, Attorney General. 


240 The statutes of the State of Louisiana relating to the Con- 
solidated Association — Planters of Louisiana: 


An act to incorporate the subscribers to the Consolidated Association 
of the Planters of Louisiana. 


Be it enacted by the senate and house of representatives of the 
State of Louisiana in General Assembly convened, That an institu- 
tion shall be established under the title of the Consolidated Associa- 
tion of the Planters of Louisiana, the capital of which will amount 
to two millions of dollars, which will be raised by means of a loan 
obtained by the directors of the institution. 

Sec. 2. Be it further enacted, That a subscription for a sum of two 
million and five hundred thousand dollars, divided in shares of five 
hundred dollars each, intended to secure the loan of two millions of 
dollars, shall be opened immediately after the passage of this act, 
under the inspection of five managers elected by ballot, by both 
houses. The books of subscriptions shall be opened every day from 
ten o’clock a. m. until three o’clock p. m., and when the said institu- 
tion shall have begun its operations the said books shall continue 
open in one of the offices of said institution during and until the 
expiration of the term of six months next following, and then the 
books of said subscriptions shall be closed. Immediately after the 
expiration of six months, as aforesaid, the said managers, or a ma- 

jority among them, shall proceed to make a correct statement 
241 of these subscriptions, and in case the amount of the sums 
subscribed for should be more than two million and five 
hundred thousand dollars then the said managers shall deduct the 
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amount of such excess from the largest subscriptions in such manner 
as that no subscription shall be reduced in amount while any one 
remains larger, and in case of such a deduction the said managers 
shall cause lists to be made out of such apportioned subscriptions to 
enable every subscriber to know the number of shares allowed him, 


and should it happen that the total amount of the five thousand 


shares had not been subscribed at the time of closing the buoks of 
subscriptions then the said books shall be reopened on the first 
Monday of January in every year, under the inspection of the 
directors appointed, as will be specified hereinafter, and they shall 
remain open during the space of thirty days in every year until five 
thousand shares be subscribed for. The managers shall publish 
during twenty days ffrevious, in the newspapers that are published | 
in New Orleans, the day and place when the books of subscriptions 
shall be opened. 

SEc. 3. Be it further enacted, That the subscriptions shall be made 
as follows, viz: Planters exclusively shall be entitled to subscribe, 
and the shares so subscribed for by them shall only be transferable 
to planters. | 

Sec. 4. Be it further enacted, That in order to procure the loan 
authorized by this act the president, directors, & Co. of the said insti- 
tution shall deliver their bonds, bearing an interest of five per cent. 
per annum, payable half-yearly, and said bonds shall be at the rate 
of so many dollars in conformity to the negotiations that shall have 
taken place. These bonds shall be in-the following terms, viz., bond 

for one-third of the net capital of two millions of dollars shall 
242 be payable five years after date; bonds for a second third of 

the above capital shall be payable ten years after date, and, 
finally, bonds for the third and last instalment shall be payable 
fifteen years after date, and said bonds shall be written in the follow- 
ing words, viz: = 


(L. 8.) 

Kuow all men by these presents that the president, directors & 
Co. of the Consolidated Association of the Planters of Louisiana ac- 
knowledge to be indebted unto in the sum of dollars, 
which sum the said president, directors & Co. of the aforesaid asso- 
ciation promise to pay in current money of the United States to the 
sald , his or their heirs or assignees, on the — of , with 
interest at the rate of five per cent per annum, payable half-yearly, 
in the city of New Orleans and in one of the offices of this institu- 
tion, viz., on the — day of and the — day of of every year 
until payment of the said principal sum. 

In testimony whereof the president of the Consolidated Associa- 
tion of the Planters of Louisiana has signed these presents and 
caused his seal of office to be affixed thereto, at New Orleans, on the 
— day of ,in the year of our Lord one thousand eight hundred 


and twenty-seven. 


, President. 
, Cashier. 
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And the said bonds shall be under the seal of said institu- 

243 tion and signed by the president and countersigned by the 

cashier, and the individuals in favor of whom they shall 

have heen subscribed shall have the right to transfer them, with 
his or their endorsement, either to the bearer or anybody else. 

Src. 5. Be it further enacted, That the subscribers of the Consoli- 
dated Association of the Planters of Louisiana shall give mortgages 
on immovable property for an amount equal to the shares for which 
they shall have subscribed ; these mortgages shall be entered into 
to the satisfaction of the board, & no mortgage shall be accepted on 
land that should not be in a state of cultivation, and besides, that 
no dividends on the yearly profits of the institution shall be de- 
clared ; those profits shall remain deposited®as a guarantee and 
placed as hereafter mentioned, and the president, directors & Co. 
of the Consolidated Association shall not dispose of those profits 
but after the full reimbursement of the sums borrowed shall have 
been effected, as well as the interest. | 

Src. 6. Be it further enacted, That there shall be delivered to the 
subscribers of the Consolidated Association of the Planters of Lou- 
isiana who shall have discharged the obligations of the above fifth 
section certificates of shares for the amount of those they shall have 
subscribed for, and thev shall be entitled to a credit equal to the 
moiety of the total amount of their shares: Provided, That when 
they shall intend to make use of said credit they shall pay the in- 

terest for it at the rate that shall be fixed for the loans, and 
244 ~=‘they shall deliver their notes un bonds for the amount of the 

sums'which they shall receive, and besides, there shall be 
opened a private account to each stockholder on the books of said 
institution for the dividends which shall be due to them, so that at 
the expiration of each year they may be creditors of the amount of 
their dividends in the same manner as if the payment was to be 
made immediately to them> 

Sec. 7. Be it further enacted, That the subscribers to the said 
Consolidated Association be, and they are by the present act created, 
a corporation and body politic by the name and style of “ The Pres- 
ident, Directors & Co. of the Consolidated Association of the Plant- 
ers of Louisiana,” and so shall continue until the thirtieth day of 
June, in the year one thousand eight hundred and forty-two, and 
by that name shall be, and are hereby, made capable to buy, receive, 
and possess all kinds of property, either immovable or movable, and 
to loan, negotiate, sell, grant, alienate, demise, and dispose of the 

same, and to take mortgages and pledges, and to discount upon 
banking principles on such credit and on such security as they shall 
think advisable, provided it does not exceed in value the double of 
their capital, and to sue and be sued, plead and be impleaded, an- 
swer and receive answers, in all courts having competent. jurisdic- 
tion, to have aseal of office, and the same to alter and renew at 
their pleasure, and to ordain and establish such by-laws and ordi- 
nances as they shall deem necessary and convenient for the govern- 
ment of this corporation, not being contrary to this act nor to the 
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Constitution or laws of the United States or to the constitu- 
245 _—tion or laws of this State. 

Sec. 8. Be it further enacted, That for the administration 
of the affairs of said corporation there shall be elected seven direct- 
ors, who shall be chosen among the subscribers; who shall be elected 
every year in the house of the Consolidated Association of the city 
of New Orleans by the subscribers to the said institution. The elec- 
tion shall be made by the majority of votes that shall be received 
in a number equal to the shares subscribed for. 

As soon as one thousand shares shall have been subscribed for, as 
provided in the second and third sections of this act, the managers 
shall publish, in at least two of the newspapers that are publiohed 
in the city of New Orleans, that such a number of shares has been 
subscribed for, and by the same advertisement they shall appoint 
the day and place where the stockholders shall meet for the purpose 
of appointing seven directors, and such publications shall be made 
during thirty-five days before the day appointed for the election. 
The seven directors who shall have been elected at the aforesaid 
election by a majority of the votes given by the stockholders or their 
attorneys-in-fact, and which votes shall be received in a number 
equal to the shares subscribed for, shall be the first directors, and 
they shall remain in office until the first Monday of February next, 
and it shall be the duty of the said directors to elect a president for 
the said institution, who shall be chosen among them, and the 
elected president shall hold his office until the first Monday of Feb- 
ruary next. . 

Sec. 9. Be it further enacted, That the yearly election of 
246 seven directors shall be held after the first election in the 

house of the Consolidated Association, in the city of New 
Orleans, on the fourth Monday of January of every year, and the 
said directors shall be elected by a majority of the votes given by 
the stockholders or their attorneys-in-fact, and which shall be re- 
ceived in a number equal to the shares subscribed for, and they 
shall act in virtue of said election from the first Monday of Febru- 
ary next until the first Monday of the year ensuing; and the, board 
of directors, annually, at the first meeting after their election in each 
and every year, shall elect one of the me rine president of the said 
institution, and the elected president shall remain in office for the 
same period for which the directors are appointed and elected as 
aforesaid: Provided always, That in case it should at any time 
happen that an appointment or election of directors or an election 
of the president of said institution should not be so made as to take 
effect in any way when in pursuance of this act they ought to take 
effect, the said corporation shall not for that cause be deemed to be 
dissolved, but it shall be lawful at any other time to make such 


‘ appointments and to hold such elections, as the case may be, and 


the manner of holding the elections shall be regulated by the by- 
laws and ordinances of the corporation, and until such appointments 
or elections be made the directors and president of the said Con- 
solidated Association for the time being shall continue in office: 
And provided also, That in case of a vacancy arising from the death, 
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resignation, absence from the United States, non-acceptance, 
247 refusal to qualify, or removal of a director from office the 
vacancy shall be supplied by the board of directors. 

Src. 10. Be it further enacted, That the directors for the time 
being shall have the power to appoint such officers, clerks, and 
servants under them as shall be necessary for executing the busi- 
ness of said corporation, and to allow them such compensation for 
their services, respectively, as shall be reasonable, and shall be 
capable of exercising such other powers and authorities for the well 
governing and ordering of the affairs of said corporation as shall 
be prescribed by the by-laws, regulations, and ordinances of the c oe 
same. | : 

Sec. 11. Be it further enacted, That the president, directors, 
cashier, and other officers, before they enter on the duties of their 
respective offices, shall take and subscribe the following oath or 
affirmation in the presence of any magistrate: I, A. B., do solemnly 
swear (or affirm, as the case may be) that I will faithfully and im- 
partially, without favor or affection, discharge the duties incumbent 
on me as according to the best of my abilities and understand- 
ing, and the said oath or affirmation shall be filed in one of the : 
offices of said institution, and no other oath shall be required. ° | 

Sec. 12. Be it further enected, That the following rules, restric- = 
tions, limitations, and provisions shall form and be fundamental 
articles of the constitution of the said corporation, to wit: | | 

1st. The number of votes to which the stockholders shall be ~hee 

248 entitled in voting for directors shall be equal to the number 

of shares he, she, or they shall hold—that is to say, for each 

share one vote; and the stockholders who shall have subscribed for 

thirty shares, more or less, shall be entitled to thirty votes, more or 

less, but no stockholder shall be entitled to more than fifty votes. 

In all the elections of directors votes may be given either in person 
or by proxy. 

2d. Two partners shall not be eligible at the same time as direct- 
ors of the Consolidated Association, nor shall a director of any other 
bank, though a planter, or his partner be directors of the Consoli- 
dated Association of the Planters of Louisiana. 

3rd. The elected director$ who shall be in office at the time of a 
yearly election shall be eligible for the year ensuing, and in case the 
candidates should receive an equal number of votes it shall be de- 
termined by lot. ; 

4th. No stockholder shall be director of the said Consolidated As- | 
sociation if he is not exclusively a planter and citizen of the United 
States and if he does not possess at least ten shares in the funds in- 
tended for the guarantee of the reimbursement of the capital of the 
loan with the interests that shall have been made by the said cor- 
poration. No director shall be entitled to any emoluments, but the 
director may make such compensation to the president for his ex- 
traordinary attendance at the said institution as to them may seem 
reasonable. | 
5th. No less than five directors, of whom the president to be one, 
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shall constitute a board for the transaction of business, & 
249 _no less than four directors, of whom the president to be one, 
shall constitute a board for the purpose of discounting: Pro- 
vided, That in case of sickness or urgent absence of the president he 
shall be replaced by one of the directors, who shall be appointed for 
that purpose by the direction. 
6th. The cashier, before entering on the discharge of his office, 
shall be required to give bond, with two or more sureties, to the satis- 
faction of the directors, in a sum not less than fifty thousand dollars, 
for the faithful performance of his duties to the corporation, and all 
the other officers and clerks who may be appointed by the directors 
shall give bond, with one or more sureties, to the satisfaction of the 
directors, in such sums as the said directors may determine, with a 
condition as required in the case of the cashier. 
7th. The transfer of the stock of the said corporatian shall be as- 
signable and transferable according to such rules as shall be pre- 
scribed by the laws, regulations, and ordinances of the same. 
8th. The notes of the Consolidated Association, signed by the 
president and countersigned by the cashier, promising to pay a 
specified sum of money to a certain person or to his order or to the 
bearer shall be obligatory upon the Consolidated Association, though 
they should not have the seal thereof, and any of the said notes pay- 
able to order shall be negotiable, transferable by delivery. 
9th. No dividend shall be made of the profits of the Consolidated 
Association. . ‘These profits shall be disposed of as shall be 
250 specified hereafter. It shall be the duty of the directors to sub- 
mit to the Legislature every year a correct and detailed state- 
ment of the affairs of the Consolidated Association and of the profits, 
if there be any, after deducting all the losses. 
10th. In case a director should become insolvent after his elec- 
tion he shall be incapable of holding his office any longer and 
another director shall be elected in his place and stead, as provided 
in the ninth section of this act. 
lith. The corporation shall not take more than eight per cent. 
per annum on notes discounted or money lent out, and no more 
than six per cent. per annum on any of its loans or discounts made 
on notes at order payable within the four month after the said loans 
or discounts shall have taken place. 
12th. The sum of two millions of dollars, which is the capital of 
the corporation, shall be exclusively appropriated to loans on notes 
or obligations secured by mortgage, or immovable property to the 
satisfaction of the board: Provided, however, That no mortgages shall 
be accepted on land that should not be in a state of cultivation, and 
that the said Consolidated Association shall not lend a sum exceed- 
ing the half of the settled value of the immovable property to be so 
mortgaged, after deducting all former mortgages and charges. 
13th. No director shall be entitled to a credit in his capacity of 
director, & none of said directors shall obtain a credit above what 
he may prétend to in his individual capacity. 
14th. The last Monday in January, April, July, and Octo- 
251 ber of each year shall be the days appointed to acquaint 
17—1112 ; 
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with the affairs of the Consolidated Association those of the 
stockholders who shall be desirous to take cognizance of said affairs, 
and it shall be the duty of the directors to give a free inspection of 
the books of the institution to the said stockholders, as well as every 
information they shall request to receive. _ 

Sec. 13. Be it further enacted, That the annual profits of the said 
institution, if there be any, after deducting all losses, shall remain 
deposited in the said institution, and the directors of the said Con- 
solidated Association shall employ them in discounting notes until 
the expiration of its charter. 

Sec. 14. Be it further enacted, That at the expiration of the char- 
ter of the Consolidated Association, and after all its debts shall have 
been paid and settled, the profits that the said Consolidated Associa- 
tion shall have made during tne duration of its charter shall be di- 
vided between the stockholders of the Consolidated Association of the 
Planters of Louisiana in proportion to the amount of their shares. 

Sec. 15. Be it further enacted, That the said corporation shall 
never refuse or suspend payment of any of its notes or obligations 
in lawful money of the United States or the delivery of any funds 
received in deposit; and if said institution should happen at any 
time to refuse or suspend the said payment the bearer of any notes 
or obligations or any person authorized to receive the amount of 

any funds deposited as above shall be entitled to recover in- 
252 ~=terests at the rate of twelve per cent. per annum from the 
moment of the suspension or refusal until final payment. 

Src. 16. Be it further enacted, That if the Consolidated Associa- 
tion has not begun its operations on the Ist day of January next 
it shall be lawful to the Legislature at any time prior to its going 
in operation to declare the present act null and void. 

Sec. 17. Be it further enacted, That the deliberations of the di- 
rectors of this said corporation shall have the same force and effect 
as if taken by the stockholders themselves, whom they represent. 
They shall be assisted by a council, to consist of a comptroller, to be 
appointed as is hereafter provided for, of the attorney, and the notary, 
who shall be appointed by the said directors, for the administration 
of said corporation. The members composing said council shall be 
consulted only. The directors shall pass regulations for the general 
administration of.the Consolidated Association, which they shall alter 
or extend as they may think proper for the best administration of said 
inistitution. They shall pass, likewise, regulations for the conduct of 
the affairs of said Consolidated Association, which they shall like- 
wise alter or extend as they shall think proper. 

Sec. 18. Be it further enacted, That there shall be elected to said 
institution by the Governor, with the advice and consent of the 
senate, a comptroller, to hold his office during two years, whose duty 
shall be to submit to the board of directors the intended regulations 
or by-laws for the general administration and conduct of the affairs 
of said association ; to defend them in presence of the directors, so that, 
from the result of the discussions between the said comptroller and 
the council of the directors, the different points on the regulations 
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or by-laws to be passed being perfectly explained the direct- 
253 ors may pass more correct regulations or by-laws. 

The comptroller shall also inspect all the several branches 
of the administration. He shall be authorized to propose amend- | 
ments to said regulations or new ones whenever he shall think 
proper, and it shall be the duty of the directors to deliberate and to 
give their decisions upon them every time that the said comptroller 
shall present any. 

It shall be the duty of the comptroller to present every year, at 
the opening of the Legislature, a detailed statement respecting the 
situation of the affairs of the said Consolidated Association, and to 
inform both houses of the improvements to be made that should not 
have been provided for by its charter and which the directors should 
have no power to make without being authorized by the Legislature. 

The said comptroller, before entering in office, shall swear and 
subscribe, in presence of a magistrate of the State, the same oath 
specified in the eleventh section of the present act. 

The said comptroller shall be entitled tono salary and be subject 
to the same restrictions expressed in the thirteenth regulation of the 
twelfth section of the present act. | 
' Sec. 19. Be it further enacted, That it shall be the duty of th 
directors to keep one or more books in which all the deliberations 
and regulations shall be entered, and it shall be lawful to the Legis- 
lature, whenever they shall think proper, to appoint a committee to 

investigate the affairs of said institution, and more particu- 
254 larly to ascertain the amount of the cash of the notes in cir- 

culation and of the balances to the said Consolidated Asso- 
ciation, and the amount of the deposits, and to make a true report 
upon its present situation to the Legislature, and the Legislature shall 
be authorized to dismiss one or more directors and to appoint others 
in their places and stead for the balance of the year. 

Sec. 20. And be it further enacted, That the capital stock of the 
said institution shall be free from paying any taxes created by the 
State or by any parish or political body under the authority of the 
State during the duration of its charter. 

Sec. 21. Be it further enacted, That the board of the Consolidated 
Association shall not pay or deliver to any person or persons what- 
ever the amount of any sum loaned on the proceeds of discount on 
mortgages before the said act of mortgage shail have been recorded. 

Sec. 22. And beit further enacted, That on all mortgages executed 
under this act the president, directors, and Co. of the said institu- 
tion shall have the right to seize the property mortgaged, in what- 
ever hands it may be, in the same manner and with the same facil- 
ities that it could be seized in the hands of the mortgager, notwith- 
standing any sale or change of the title or possession thereof, by 
inheritance or otherwise. 

Sec. 23. Be it further enacted, That in all hypothecated contracts 
or obligations entered into by any individual with or in favor of the 

said president, directors, and Co. of the Consolidated Associa- 
255 _ tion of the Planters of Louisiana, according to the true intent 
and meaning of this act, it shall be lawful for the wife of 


SCOF AN  ARN LS tt Ne ent ewe: ame 
‘ 


132 WILLIAM CRESSEY ET AL. VS. HERMANN MEYER ET AL. 


such individual to bind herself jointly and in solido with him, and in 
such case the property and rights of the said wife, either dotal or of 
any. other description, shall be affected by said contracts or obliga- 
tions, provided the said wife be of the age of majority at the time 
of entering into such contracts or obligations. 

Sec. 24. Be it further enacted, That in case an individual who 
should have obtained from the said Consolidated Association a loan 
secured by mortgage on an immovable property shall apply for and 
obtain a respite from his creditors the rights of the Consolidated 
Association to compel payment by obtaining an order of seizure 
= sale of said mortgaged property shall not be thereby impaired or 
delayed. 

Sec. 25: Be it further enacted, Thatif an individual who should have 
obtained from the said Consolidated Association a loan secured by 
mortgage as aforesaid shall makea voluntary surrender of his property 
to hiscreditorsthesaid mortgaged property shall not be comprehended 
in the cession, except payment of the sum due to the said Consolidated 
Association be secured thereon; but it shall be lawful for the insti- 
tution to proceed by an order of seizure and sale against the said 
property in the same manner as if no surrender had been made, and 
the surplus only of the proceeds of sale, after paying the debt due 
to the Consolidated Association and costs, shall be paid over to the 

syndics, assignees, or trustees of the estate of such debtor. 
256 Sec. 26. Be it further enacted, That in case a stockholder 

should become insolvent he shall be incapable of holding* his 
place of stockholder any longer, and his share or shares shall be sold 
by the directors, and the profit of these shares, if any, shall be paid 
over to the mass of the creditors of the debtor. 

In case of death of a stockholder it shall be the duty of the 
heirs, within the three months following his death, to sell his share 
or shares, and, in case the same should not have been sold and con- 
veyed in said lapse of time, the directors shall proceed themselves 
to sell the same, and the profits accruing thereon, if any, shall be 
paid over in the hands of the heirs of the deceased. It shall be the 
duty of the directors to make such regulations as they shall think 
proper to prevent any costs chargeable to the institution when they 
shall be obliged to make themselves such sales of shares. 

Sec. 27. Be it further enacted, That in each of the parishes of the 
State the directors shall be elected among the stockholders of said 
parish, and in case there should be no stockholders the directors 
shall appoint the three managers above stated out of the class ‘of 
agriculturalists, and their duty shall be to deliver to the planters who 
shall wish to borrow money upon mortgage certificates stating the 
value of the property of the borrower, which certificates shall be well 
detailed and pursuant to the blank that shall be delivered to them 
by the board of said institution. These certificates shall be signed 

and sworn to, besides, by at least two of the said managers, 
257 in presence of the pariah judge. 
Sec. 28. And be it further enacted, That in-case an immov- 
able property should be sold for endorsed notes to the satisfaction 
of the vendor, the stockholder who should happen to endorse one 
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or more of these notes, his name should be stricken out from the 
roll of the Consolidated Association; however, a stockholder might 
become security in all kinds of sales or transactions, provided it be 
not by the endorsement of notes or obligations that might be con- 
veyed by way of endorsement, which shall be payable at a certain 
time and domicil. 

Approved March 16, 1827. 


No. 19. 


An act to amend the act entitled “An act to incorporate the sub- 
scribers to the Consolidated Association of the Planters of Lou- 
Islana.” 


SECTION 1. Be it enacted by the senate and house of representa- 
tives of the State of Louisiana in General Assembly convened, That 
the capital of two millions of dollars that the Consolidated Associa- 
tion of the Planters of Louisiana is authorized to borrow by the first 
section of the act of the sixteenth March, eighteen hundred and 
twenty-seven, shall be, and is hereby, increased to two millions five 

hundred thousand dollars. 
258 Section 2. And be it further enacted, That the sum of two 
millions five hundred thousand dollars, divided into shares 
of five hundred dollars each, to be subscribed to guarantee the re- 
imbursements of the loan, shall be, and is hereby, increased to three 
millions of dollars, subject, however, to the provisions of the said 
act of the sixteenth March, eighteen hundred and twenty-seven. 

SECTION 3. And be it further enacted, That, in order to facilitate 
to the Consolidated Association the negotiation of the aforesaid loan 
of two millions five hundred thousand dollars authorized by the 
act of incorporation of the sixteenth March, eighteen hundred and 
twenty-seven, and by the present act, the faith of the State is hereby 
pledged for the reimbursement of the -capital and interest of said 
sum of two millions five hundred thousand dollars. 

SecTIon 4. And be it further enacted, That bonds to the amount of 
two millions five hundred thousand dollars, on the terms prescribed 
by the aforesaid act of the sixteenth March, eighteen hundred and 
twenty-seven, shall be subscribed to the order of the president, di- 
rectors, and company of the Consolidated Association of the State of 
Louisiana, shall be signed by the Governor and countersigned by 
the treusurer, and under the seal of the State. 

Section 5. And be it further enacted, That said bonds may be 
transferred, by the endorsements of the president and of the cashier 
of said Consolidated Association, either to the order of any person 

whatever or to the bearer, and said endorsement shall men- 
259 _ tion the place where the semi-annual interest on said obliga- 
tion shall be paid. 

Section 6. And be it further enacted, That the bonds, with privi- 
leged mortgage for the sum of three millions of dollars, subscribed 
by the stockholders of the said Consolidated Association in order to 
guarantee the loan of two million five hundred thousand dollars, 
sha! be deposited in the offices of said institution for safe keeping 
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and asa guarantee for the reimbursement of the principal and 
interest of the bonds given by the State, and, moreover, all the 
hypothecary obligations of whatever nature subscribed by indi- 
viduals in favor of said Consolidated Association shall serve as a 
special guarantee and security for the reimbursement of said capital 
of two million five hundred thousand dollars and the interest 
thereof, and shall for that purpose be deposited in the offices of said 
institution, inasmuch as the said Consolidated Association is bound 
for the reimbursement of said bonds subscribed by the State, at their 
respective instalments, and to pay the semi-annual interest until the 
whole amount of the principal is reimbursed. 

Section 7. And be it further enacted, That the State shall be, and 
is hereby, acknowledged to be a stockholder to the amount of one 
million of dollars as a bonus, on condition, however, that the credit 
to be granted to the State in consideration thereof shall be two hun- 
dred and fifty thousand dollars, without defalcation and during the 

entire duration of the charter, and that the State shall pay 
260 interest on the whole or a part of its credit, as the case may 

be, whenever it shall make use of the same; and, moreover, 
the dividends arising from the said one million of dollars stock 
shall be paid to the State treasurer in the same proportions and at 
the same time that dividends accruing to the other stockholders are 
to be paid. | 

Section 8. And be it further enacted, That the provisions of the 
act of the sixteenth March, eighteen hundred and twenty-seven, 
and those of any anterior laws which may be inconsistent with the 
provisions of the present act are hereby repealed, as well as the 
twenty-eighth section of the act of the sixteenth March, eighteen 
hundred and twenty-seven. 

SEcTION 9. And be it further enacted, That it shall be the duty of 
the persons appointed to negotiate the loan authorized by the charter 
of the Consolidated Association and by the present act to stipulate 
that all sums loaned by lenders in New Orleans shall be paid to 
the Governor of the State and to the president and directors of the 
said Consolidated Association of the Planters of Louisiana. 

Section 10. And.be it further enacted, That the Governor shall 
sign and remit to thesaid president and directors his obligations for 
all sums loaned in New Orleans only when said sums so loaned in 


‘ New Orleans shall be remitted to him, said obligations to be de- 


livered by said president and directors to lenders or their agents. 
SEcTION 11. And be it further enacted, That the securities 
offered by stockholders shall be submitted to the examination 

261 of the secretary of state and the attorney general. 

SECTION 12. And be it further enacted, That, whenever the 
secretary of state and attorney general shall give notice to the directors 
that the securities offered by a stockholder are not sufficient, it shall 
be the duty of the directors to require additional securities from 
such stockholder or to reduce the number of his shares to such 
amount for which the security offered by him shall have been thought 
a sufficient guarantee. 

SECTION 13. And be it further enacted, That the sums of money 
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paid to the Governor and to the president and directors shall be by 
him placed at the disposal of said president and directors, to be by 
them employed in the manner prescribed by the charter and by the 
present act. 

SecTIon 14. And be it further enacted, That the charter of said 
Consolidated Association, instead of expiring on the thirtieth of June, 
eighteen hundred and forty-two, as enacted by the seventh section of 
the act of the sixteenth March, eighteen hundred and twenty-seven, 
shall remain in force until the thirtieth of June, eighteen hundred 
und forty-three. | 

Section 15. And be it further enacted, That the immovables on 
which the said Consolidated Association shall lend its funds shall be 
situated in the State of Louisiana and not elsewhere. 

SECTION 16. And be it further enacted, That, for the management 
of the affairs of said association, there shall be twelve directors, 
stockholders, six of whom shall be appointed annually by the 

Governor and senate and six shall be annually elected at 
262 the banking-house of said association by the qualified stock- 

holders of the capital of said bank. The appointment on the 
part of the State shall be made on the second Monday of January 
in éach year. 

SEcTION 17. And be it further enacted, That, as soon as the presi- 
dent, directors, and company of the Consolidated Association shall 
inform the Governor of the State that they accept of the present 
law, the same shall be obligatory on said institution and shall have 
the same force and effect as the original charter. 

Approved February 19th, 1828. : 


No. 20. 


An act supplementary to an act to amend the act entitled “An act 
to incorporate the subscribers to the Consolidated Association of 
the Planters of Louisiana. 


Be it enacted by the senate and house of representatives of the 
State of Louisiana in General Assembly convened, That the Gov- 
ernor of this State shall appoint, on the first Monday in March next, 
or earlier, the six directors on the part of the State. 

Approved February 28th, 1828. 


An act relative to the Consolidated Association of the 
263 Planters of Louisiana. 


SEcTION 1. Be it enacted by the senate and house of representa- 
tives of the State of Louisiana in General Assembly convened, That 
five directors, with or without the president, will, if unanimous, be 
competent to discount, grant. loans on mortgage, and require all 
deductions on loans already made or to be made, to exercise all 
power that may be exercised by the board of directors: Provided, 
however, That no rule shall be repealed, altered, or amended, and 
no officer shall be appointed or dismissed, or his salary diminished 
or augmented, except by the vote of the majority of all the directors; 
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Provided, however, also, That whenever a stockholder shall make 
application to be permitted to transfer his shares and to be discharged 
his demand shall not be granted until after the person to whom he 
wishes to transfer the same shall have furnished good and. sufficient 
security, to the satisfaction of the board, in the manner provided by 
the charter, and in no case shall a stockholder be discharged and 
the mortgage existing against him be annulled or a loan on the sur- 
plus value of the property already mortgaged to the Consolidated 
Association be granted except after a resolution to that effect shall 
have passed by a vote of two-thirds, at least, of the whole number of 
directors, which vote shall be taken by yeas and nays, and it shall 
be lawful for any stockholder to require copies of all such resolu- 
tions, certified by the cashier. 
Sec. 2. Be it further enacted, &c., That whenever the office 
264 of a director elected bv the stockholders shall become vacant 
it shall be the duty of the directors on the part of the stock- 
holders to fill the vacancy in the shortest possible delay. 

Sec. 3. Be it further enacted, &c., That such of the bonds as be- 
longed to the first series and were to be made payable at five years, 
which have yet not been disposed of, may be annexed to the second 
series and made payable at the same time. 

Sec. 4. Be it further enacted, &c., That the 26th and 28th sections 
of the act to incorporate the subscribers to the Consolidated Associ- 
ation of the Planters of Louisiana be repealed. _ 

Sec. 5. Be it further enacted, &c., That the president and directors 
of the Consolidated Association be authorized to receive from the 
acting Governor the bonds still due the association, any law to the 
contrary notwithstanding. 

Sec. 6. Be it further enacted, &c., That from and after the 30th 
day of June, 1843, the day on which the payment of the last obliga- 
tions of the State shall take place, a delay of two years is hereby 
granted for the purpose of closing the affairs of the Consolidated As- 
sociation, it being understood that no new bonds shall be made and 
no operations conducted except such as may be necessary to the set- 
tlement of the affairs of said institution. 

Sec. 7. Be it further enacted, &c., That as soon as the stockholders 
shall accept or cause to be accepted this act, or any section or sections 
thereof, the same, or such of them as shall have been accepted, shall 
have the force & virtue of the primitive charter: Provided, however, 
7 That the board of directérs shall inform, in writing, the Gov- 
265 _—ernor or, in his absence, the secretary of state, of such accept- 

ance on the part of the stockholders. : 

Sec. 8. Be it further enacted, &c., that the sum of four thousand 
dollars shall be paid, one-half to the secretary of state and the 
other half to the attorney general, being a compensation for the 
service they have already rendered and may render hereafter to | 
the Consolidated Association of the Planters of Louisiana. 

Sec. 9. Be it further enacted, &c., that the board of directors of the 
Consolidated Association shall advance the sum granted to the said 
secretary of state and attorney general, and they are hereby author- 
ized to reimburse themselves for the said sum, in principal and in- 
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terest, out of the moneys that shall accrue to the State at the expira- 
tion of the charter in its capacity of stockholder in the sum of one 
million of dollars. 

Sec. 10. Be it further enacted, &c., that the sum of five hundred 
dollars be paid to H. Pedesclaux, upon his warrant, by the treasurer 
of the State, out of any money in the treasury not otherwise appro- 
priated;4n full compensation for his services in making, as first clerk 
in the office of the secretary of State, 2,500 impressions of the seal 
of the State on certain bonds of the State subscribed to the order 
of the president, directors, and company of said Consolidated As- 
sociation. 

Approved March 15, 1830. 


266 An act amendatory of and supplementary to the several acts 
relative to the Consolidated Association of Planters of 
Louisiana. 


SECTION 1. Be it enacted by the senate and house of representa- 
tives of the State of Louisiana in General Assembly convened, That 
the securities given to guarantee shares in the capital stock of the 
Consolidated Association of the Planters of Louisiana on Janded 
property situated in the city of New Orleans and its suburbs be 
and are hereby approved, and that shares in the said bank may be 
acquired and owned by the owners of immovable property situated 
in the city of New Orleans or in any other part of the State. 

Sect. 2. Be it further enacted, &c.,That the president and two 
directors chosen monthly by the board of directors shall form a 
committee of exchange to buy and sell bills and perform all busi- 
ness of that kind with the United States, Europe, and other parts: 
Provided, however, That their transactions shall be laid before the 
board in detail on every discount day, and shall be entered on the 
minutes of the board. a 

Sect. 3. Be it further enacted, &c., That the president of the Con- 
solidated Association may be removed from office by a majority of 
the board of directors for neglect of any of his duties or refusal to 
perform them in whole or in part, and that he may be also removed 

by a like majority for incapacity, misconduct, and for any 
267 other cause which might affect his reputation or credit. 

Sect. 4. Be it further enacted, &c., That any director of the 
Consolidated Association who shall allow his signature to remain 
under protest, as drawer or endorser, during more than three days, 
shall be considered as having resigned, and the Governor, if the said . 
director was named on the part of the State, or the board of directors, 
if he was elected by the stockholders, shall proceed to supply his 
place, except the said director furnish proof that it was necessary to 
allow the note or bill drawn, accepted, or endorsed by him to be pro- 
tested in order to protect his own righis: Provided, however, That 
said director may be removed for any cause injurious to his char- 
acter, reputation, or credit, in the manner prescribed by the section 
relative to the president. . 

Sect. 5. Be it further enacted, &c., That the board of directors, if 
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they think it advisable, may postpone to the thirtieth of June, one 
thousand eight hundred and forty-eight, or to any nearer period, the 
Gus payment, in whole or in part, of the bonds of the State payable on 
ila the thirtieth June, one thousand eight hundred and thirty-eight, 
ALY and on the thirtieth of June, one thousand eight hundred and forty- 
three, and that the Governor be, and is hereby, authorized, to this 
effect, to sign and issue new bonds, countersigned by the t#easurer, 
le drawn up in the same terms and as binding as the old ones, which 
aia new bonds shall be delivered by the Governor as fast as he shall 
ie receive the old ones. 
Sect. 6. Be it further enacted, &c., That from and after the 
268 thirtieth of June, one thousand eight hundred and forty-eight, 
Pie the day on which the payment of the bonds of the State shall 
ea take place, a delay of two years shall be granted to said Consoli- 
aa dated Association to liquidate and close its affairs: Provided, how- 
pala ever, That during that time it shall make no new loan or transact 
i any business, except such as is necessary for the liquidation of the 
affairs of said institution. 
I | Sect. 7. And be it further enacted, &c., That as soon as the stock- 
ate holders shall have accepted this act or one or several of its sections 
eile the said amendments or such of them as shall be accepted shall have 
| the same force as its primitive charter: Provided, however, That the 
| board of directors give written notice to the Governor or, in case of 
: his absence, to the secretary of state of said acceptance of the stock- 
holders. 
Approved March 21, 1835. 
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An act supplementary to an act entitled “An act amendatory of 
and supplementary to the several acts relative to the Consolidated 
Association of the Planters of Louisiana.” 


| SECTION 1. Be it enacted by the senate and house of representa- 
| tives of the State of Louisiana in General Assembly convened, 
| 269 That one million and no more of the capital stock of the Con- 
bi] solidated Association of the Planters’ Bank of Louisiana may 
He be secured by mortgage on immovable property situated in the city 
Bee of New Orleans and its suburbs and in the city of La Fayette and 
mi ili Carrollton, and that two directors on the part of the State and two 
cae directors on the part of the stockholders may be appointed or elected 
cau ' from among stockholders holding stock secured by property so situ- 
| ated, provided they be citizens of this State, and provided they and 
| each of them shall have been bona fide holders of ten shares in said 
| institution, secured as aforesaid, for three months at least previous to 
their nomination or election. ‘The other directors shall be appointed 
or elected froin among the stockholders, whose stock shall be secured 
by mortgage on rural immovable property and slaves, and who, at 
the time of their appointment or election, shall be citizens of this 
State, and who shall have been bona fide holders of ten shares so 
secured for three months at least preceding their appointment or 
election. 
Sec. 2. Be it further enacted, etc., That, in case the board of di- 
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rectors shall retard the payment of the bonds of the State, as said 
board is authorized to do, the Governor shall deliver the bonds of 
the State as fast as the board shall give him notice of the negotiation 
of said bonds. 

Src. 3. Be it further enacted, &c., That, in the case of a sale under 
seizure, or In consequence of a contract with the Consolidated Asso- 
ciation, of property mortgaged to said institution as security of stock 

or of loans on stock, the board of directors may cause to be 
270 sold at auction, after thirty days’ notice, the shares which rest 

on said property, and the board shall always have the right 
to fix the time within which the purchasers of said shares shall be 
bound to furnish the necessary mortgage, and shall also have the 
right to cause to be resold as before, after the same notices, should 
said shares not be guaranteed within the time prescribed, and the 
said institution shall have a special privilege on the advance which 
said shares may bring when sold for the reimbursement of the capi- 
tal, interest, and cost thereof. 

Src. 4. Be it further enacted, &c., That it shall not be necessary 
in case of judicial process to annex to the petition the bonds of 
mortgage of the debtors in favor of the bank, but it shall suffice to 
annex copies certified by the notaries before whom said bonds shall 
have been signed. 

Sec. 5. And be it further enacted, &c., That as soon as the board 
of directors shall inform the Governor that they accept this act it 
shall become obligatory to the president, directors, and company of 
the Consolidated Association of the Planters of Louisiana, and shail 
have the same force and effect as the original charter. 

Approved March 7, 1836. 


No. 22. 


271 An act to revive the charters of the several banks located in 
the city of New Orleans, and fer other purposes. 


SrecTIon 1. Be it enacted by the senate and house of represent- 
atives of the State of Louisiana in General Assembly convened, 
That the charters of al] the incorporated banks in the city of New 
Orleans be, and the same are hereby, severally and _ respectively re- 
vived, and all the powers, rights, privileges, immunities, limitations, 
prohibitions, and restrictions contained in said charters are hereby 
renewed, extended, and made applicable in full force to each of said 
banks, respectively, subject to the limitations and provisions herein- 
after contained, provided said banks shall, each for itseif, and im- 
mediately after the passage of this act, prepare for a general resump- 
tion of specie payments by strictly observing and adhering to the 
following rules, which are hereby declared to be fundamental: _ 

1. Each bank shall separate its loans on capital paid in from its 
loans on deposits; the loans on capital to be composed of accommo- 
dations on personal security or on mortgage, loans on stock by the 
property banks, and of all other investments, of whatever nature, 
not realizable in ninety days. 

The loans on deposits and specie, representing the paper money 
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issued by the banks, shall be restricted to paper payable in full at 

maturity, and such paper shall form a component part of the specie 

basis intended to meet the circulation and deposits, and.shall be re- 

stricted to ninety days, so as to effectually insure a rapid movement 
in the daily receipts. 

272 The loans and investments on the capital shall be denomi- 
nated the “dead weight.” 

The loans on deposit shall be denominated the “ movement of the 
banks.” 

2. No bank shall increase the investment in its “dead weight” so 
long as the whole of its cash liabilities shall not be represented by 
one-third of the amount of such responsibilities in specie and at 
Jeast two-thirds in satisfactory paper, payable in full at maturity 
and within ninety days, and each and every director shall be per- 
sonally responsible for all loans and investments made in contra- 
vention of this rule, unless he shall show that he has voted against 
the same if present: Provided, That nothing herein contained shall 
be so construed as to relieve any bank from its obligation to lend the 
amount in the country required by its charter: Provided further, 
That no bank shall be authorized to increase the amount of its 
—— loans, in the city of New Orleans, until such bank shall 

ave made the loans required by its charter in the different country 
parishes. 

3. That the account of the maker or endorser of any note or ac- 
ceptor of any bill of exchange offered and discounted as paper 
strictly payable at maturity who shall apply for a renewal of said 
paper or for an extension of time shall be closed in the bank where 
such transaction shall have originated, and notice thereof shall be 

immediately given by such bank to the other banks. 
273 4, That every party to commercial paper who shall suffer 

such paper to be protested and, if a drawer of a bill of ex- 
change or indorser of a promissory note or bill, shall suffer it to 
remain unpaid during ten days without any legal cause shall be 
considered de facto discredited, and the fact shall be notified to the 
board of currency and the other banks, and no discount shall be 
afterwards allowed him as drawer or acceptor until he has paid up 
the full amount. 

5. That all paper offered for discount and having no more than 
ninety days to run shall be considered de facto as payable in full at 
maturity. : 

6. That any director leaving the State shall be considered as having 
de facto resigned, unless it be for a term not exceeding thirty days, and 
any director domiciled in the first judicial district failing to attend, 
without permission, five regular meetings of the board in succession 
shall be considered, except in case of sickness, as having vacated his 
place, and the places thus vacated shall be immediately filled by the 
authority who originally appointed the director, or by the Governor 
if the director be appointed by the Legislature and it be then in 
recess, and the same rule shall apply to all cases of vacancy: Pro- 
vided, That no person shall be elected or shall serve as a director of 
any bank in the State of Louisiana who shall not at the time of 
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— or appointment be a citizen of the United States and of this 
tate. 
Sec. 2. Be it further enacted, &c., That it shall be the duty of 
274 the Governor of the State, with the advice and consent of the 
senate, immediately after the promulgation of this act and 
every year thereafter, in the last week of January, to appoint three 
persons with the following qualifications: 

1st. To be a citizen of the United States and of the State of Lou- 
isiana, and to have resided four consecutive years therein. 

2d. Not to be a director or commercial partner of any bank di- 
rector or officer of the bank. 

3d. Not to be a money broker. 

And said persens shall organize themselves into a board, to be © 
styled the “board of currency,” the first board to serve until the 
first Monday in February, 1843, and until replaced by new appoint- 
ments, and said board shall appoint one among themselves to act 
as president. Said members shall be entitled each to a salary of 


four thousand dollars per annum in full for his services and office 


expenses, the whole to be paid quarterly by the banks working 
under this act, and each pro rata of its capital paid in. The duty 
of the board of currency shall be to take care that the paper money 
issued under the authority of the State be not depreciated, and for 
this purpose the following powers are hereby vested in them, to wit: 

1. To supervise the faithful execution of this act and of the char- 
ters and by-laws of all banks working under it. 

2. Thoroughly to examine the affairs of any bank whenever they 

may deem it expedient to do so, and at least quarterly. 
275 3. To require of the president and cashier of each bank on 
Saturday of each week'the following statement in a printed 
form signed by them: 

1. Capital realized, $ j “2 

2. Amount of “dead weight,” under the respective heads of real 
estate, loans on stock, long loans, personal or otherwise, protested 
paper, and, in fine, of all assets not realizable within ninety days. 

3. Movement of the bank, to wit: 

Loans on paper, payable at maturity, and intended to meet the 
two-thirds of cash liabilities unrepresented by specie. 

Circulation. 

Deposits and other cash liabilities. 

Specie and cash assets. 

4. Said statements shall be regularly filed in the office of the 
board of currency, and the statements so furnished on the last Sat- 
urday of each month shall be signed by the president of the board 
of currency and published in the State paper on the first Monday 
in each month. 

5. The board of currency, whenever they may think it expedient, 
shall have a right to call a meeting of the proprietors of any one of 
the said banks to take cognizance of its affairs, and to call annually, 
and at least thirty days before the election of directors for the en- 
suing year,a meeting of the proprietors or stockholders of each 
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bank, and to lay before them full reports of its operations during 
the year and of its real situation. 
276 And said board of currency shall lay before the Legislature 
in the first week of their annual session, or as soon as prac- 
ticable thereafter, a full copy of all proceedings ‘at such meetings of 
the stockholders and of all their own doings during the year; and 
it shall be the duty of the president and cashier of each and every 
bank to furnish the board of currency copies of any protest that 
may be entered into by any director of said bank so soon as the 
same shall be entered into its minutes; and it shall be the duty of 
every member of the board of currency, previous to entering upon 
the duties of his office, to take and subscribe the following oath be- 
fore the parish judge in and for the parish of New Orleans, to wit: 
ap F , swear that I will; to the best of my ability, comply 
with the provisions of the act entitled ‘An act to revive the char- 
ters of the several banks located in the city of New Orleans, and 
for other purposes,’ approved on the —, and devote myself strictly 
to the duties of my office,” and said oath shall be deposited in the 
archives of the secretary of state; and each member of the board 
of currency, previous to entering upon the duties of his office, shall 
give bond to the satisfaction of the State treasurer, each for a sum 
of $5,000, guaranteed by mortgage on real property or personal 
security, to the satisfaction of said State treasurer, and said bonds, in 
the name of the State, shall remain deposited in the office of the 
secretary of state; and it shall be the duty of the attorney general, 
upon satisfactory proof being furnished him by any citizen 
277 of the State, on his affidavit, of the non-fulfillment by any 
member of the board of currency of the duties imposed upon 
him by this act, to sue said member, upon his bond, in the name of 
the State, before any court of competent jurisdiction, and for such 
damages as may have accrued from his neglect of duty; and such 
suits shall be tried summarily and in preference to any other; and 
in case judgment should be given against said member of the board 
of currency his place shall be considered as vacated, and it shall 
he the duty of the Governor immediately to replace said member. 
Sec. 3. Be it further enacted, &c., That with a view of enabling 
the banks effectually to secure their debts and to carry into execu- 
tion the first fundamental rules contained in the first section of this 


_act it shall be lawful for their respective boards of directors to con- 


sider the whole of the debts due them on the passage of this act as 
forming part of their “dead weight,” and it is hereby made the 
duty of the respective boards of directors to renew such debts now 
due or that may mature hereafter, on the application being made 
to that effect by the respective parties, on the following conditions : 

1. The payment of ten per cent., exclusive of interest, on the ma- 
turity of the debts and the balance at twelve months, renewable 
until fully paid on the payment of fifteen per cent. each year on the 
original amount, provided ample and satisfactory security on real 
estate be furnished by the applicant. 

2. The payment of ten per cent., exclusive of interest, on the 
maturity of the debts and the balance by equal instalments of 
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278 six, twelve, eighteen, and twenty-four months, provided the 

applicant furnish good and sufficient personal security: Pro- 
vided, That for the debts due to the branches or by persons residing 
in the country on personal security twelve months shall be granted 
to the debtors on the payment of ten per cent. cash, exclusive of 
interest, and such debtors to retain the right to renew the same from 
year to year on the payment of fifteen per cent. on the original 
amount until fully paid: And provided also, That the parties ap- 
plying for the renewals contemplated in this section shall not be 
entitled te any credit as drawers or obtaining any loan guarantee- 
ing the same until they shall have completely paid the amount so 
loaned them, and it shall be lawful on all the above loans for the 
banks to charge eight per cent. discount: Provided, That from the 
first payment to be made to the banks, as required in this section, 
shall be deducted all payments made to said banks by such of said 
debtors as may hereafter apply for renewal from and after the 24th 
Decein ber, 1841, on loans made prior to that date. 

Sec. 4. Be it enacted, &c., That hereafter no property shall be 
sold upon any process issued upon a judgment on mortgage in favor 
of any banking institution in this State without the benefit of an 
appraisement and upon the conditions regulating ordinary sales: — 
Provided, That this shall not apply to property banks for loans 
upon stock, nor in any case, except upon new loans, according to 
the provisions of this act. 

Sec. 5. Be it enacted, &c.,. That for the sole purpose of 
279 enabling the banks to carry into full effect the second section 
of this act the banks are hereby authorized to issue notes, 
payable on the 30th of September, 1842, or to stamp their present 
notes, including their respective notes now in circulation, payable 
at that epoch, to an amount equal to double the stock of specie they 
may respectively have on hand: Provided, That, for the amount of 
notes issued and thus to be issued avd unrepresented by specie 
there shall be furnished by the respective banks, as hereafter di- 
rected, an equal amount of Louisiana State bonds or of notés bear- 
ing mortgage on real property and exceeding by twenty per cent. 
the amount of bank notes to be issued as above, and all notes thus 
issued or stamped payable 30th September, 1842, shall be subject 
to the formalities hereinafter provided for. 

Sec. 6. Be it further enacted, &c., That all bank notes to be issued 
or stamped payable 30th September, 1842, as provided for by the 
5th section of this act shall also be stamped by the board of cur- 
rency; that a complete record of all notes so stamped shall be kept 
by said board; that all securities offered by the banks other than 
the State bonds shall be first submitted to the approbation of the 
State treasurer and board of currency, a majority of whom shall 
have the right to reject the same if not found sufficient. 

The whole of such securities shall be lodged for safe keeping in 
one of the property banks, subject to the joint order of said board 
of currency and treasurer, and shall there remain as a guarantee 

for the faithful payment of all cash responsibilities of the 
280 respective banks until the resumption of specie payments, as 
hereafter provided ; that all bank notes stamped in pursu- 
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ance of this section shall be received at par by all banks working 
under this act in payment of debts due them. 

Sec. 7. Be it-further enacted, &c., That any bank, voluntarily or 
otherwise, entering into liquidation under this act, on it8 passage or 
any time thereafter, shall be relieved from the payment of any 
bonus to the State or corporations not yet due or from the further — 
performance of any public work and improvement not yet com- 
pleted imposed by its charter: Provided, That this privilege shall 
not apply to any bank in which the State isa stockholder or for the 
debts or obligations of which the State is liable: Provided, That 


this clause shall not be considered as releasing any bank which may 


have constructed any public work or improvement from the obli- 
gation of surrendering up the same at the time and on the conditions 
fixed by its charter to the State or to any corporation as provided 
by its charter. 

In case such bank shall, in conformity with its charter, have con- 
structed and completed any public works or improvements such 
bank may retain its corporate powers and all other privileges con- 
ferred by its charter, so far only as the continuance of such powers 
and privileges may be necessary to enable it to retain the property 
in such works and improvements, and to manage and carry on the 
same until the termination of the period fixed by its charter: Pro- 
vided, That, as regards the Gas-Light and Banking Company, the 

time shall not extend beyond forty years from the date of its 
281 charter: And provided further, That said Gas-Light and Bank- 

ing Company shall, within six months after the passage of 
this act, consent to transfer to the different municipalities, or any 
corporate body or bodies representing the city of New Orleans, the 
right given by the 42d section of the charter of said bank of pur- 
chasing the gas works: Provided, That nothing in this section shall 
be construed to release the Atchafalaya Railroad and Banking Com- 
pany from the obligation of making the railroad imposed by its 
charter, except so far as the State is concerned, on condition that 
said bank shall grant to all debtors applying for the same, as their 
respective debts shall fall due or shall have fallen due heretofore, 
the same terms, the same conditions, and the same restrictions, and 
the security to be determined in the same manner as laid down in 
the third section of this act, and shall be entitled to charge the same 
interest and submit to all the provisions therein contained. 

Sec. 8. Be it further enacted, &c., That, as a further consideration 
for the extension of time required to be given to their respective 
debtors, by the preceding section, by the banks that may now or 
hereafter enter into liquidation, voluntarily or otherwise, it shall be 
the duty of the board of currency, whenever a bank shall, by written 
notification to the Governor of the State, place itself in liquidation, 
or be compeiled to do so under this act, to require of the board of 
directors of said bank, and under the oath of its president and 

cashier, a statement of its cash assets and liabilities; and it 
282 shall be the duty of the banks not in liquidation under the 
provisions of this act, and as a condition for the restoration 
of their charters, to receive at par at their respective counters, in 
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payment of all debts and obligations due and owing them, respect- 
ively, the circulation of the bank or banks that may enter into 
liquidation, voluntarily or otherwise, under the provisions of this 
act; and the said circulation, when so received, shall be distributed 
among the several banks not in liquidation, according to the circu- 
lation of each bank, which circulation for the purpose of this dis- 
tribution shall be deemed to be as follows, to wit: 

The Union Bank of Louisiana, eight hundred thousand dollars. 

The Citizens’ Bank of Louisiana, seven hundred thousand dollars. 

Louisiana Bank, seven hundred thousand dollars. 

Louisiana State Bank, five hundred thousand dollars. 

The Consolidated Association, five hundred thousand dollars. 

The New Orleans Canal and Banking Company, five hundred 
thousand dollars. 

P ae Commercial Bank of New Orleans, five hundred thousand 
ollars. | 

The City Bank of New Orleans, five hundred thousand dollars. 
The Mechanics’ and Traders’ Bank, four hundred thousand dol- 

ars. 

The Carrollton Bank, two hundred and fifty thousand dollars. | 

The Exchange and Banking Company, two hundred and fifty 

thousand dollars. 
283 The Improvement Bank, two hundred and fifty thousand 
dollars. 

The Atchafalaya Bank, one hundred and fifty thousand dollars. 
The Bank of New Orleans, one hundred and fifty thousand dol- 

ars. 

And the cash assets of said liquidating bank or banks shall be 
distributed in the same ratio among the banks thus receiving said 
circulation, and the whole amount thus advanced to the said liqui- 
dating bank or banks in receiving said circulation shall be guaran- 
teed by such portion of its State bonds or portfolio as may be se- 
cured by mortgage or personal security or by mortgage on the real 
estate of said liquidating bank or banks, said securities to be ap- 
proved by the respective banks receiving the circulation and the 
board of currency, and in case of difference of opinion the opinion 
of the board of currency shall prevail; and it shall be lawful for the 
banks so receiving the circulation of a bank in liquidation to charge 
interest at the rate of eight per cent., payable in advance, on their 
respective loans, and to lodge the securities thus received in guar- 
antee of the issue as provided for by this act. 

And it is hereby made the special duty of the board of currency 
to direct the whole of the operations contemplated in this section 
and so adjust the apportionment required, and to provide for the 
mode of cancelling’ the circulation so received when it shall be 
proper to do so. It shall be the duty of every bank revived and so 
continuing to be to abide the decision of the board of currency. 

And the notes and securities, furnished as above by the 
284 bank in liquidation, shall be guaranteed by such bank until 
the final payment of the advances made to it ; and whenever 
a note of a bank in liquidation shall-be paid the bank receiving it 
19—1112 | : 
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shall forthwith cancel the same, but shall preserve it as a voucher ; 
and if any note, after having been once paid, shall be again put in 
circulation, each and every person concerned in such act shall be 
imprisoned for a term not exceeding two years and pay a fine equal 
to the amount thus reissued, recoverable for the use of the Charity 
Hospital of New Orleans before any court of competent jurisdiction. 
Ste. 9. Be it further enacted, &c., That it shall be the duty of each 
and every bank to accept this act within twenty-five days after its 
promulgation, & within three days thereafter to give written notice 
of said acceptance to the Governor of the State; and if any bank 
neglect or refuse to make such acceptance or to notify the Governor 
thereof within the above delays, it shall be considered as having 
forfeited its charter, and it shall be the duty of the attorney general 
immediately to sue said bank for the forfeiture of its charter for 
any acts or omissions or violations of its charter prior to the insti- 
tution of said suit. , 7 
And should the attorney general neglect so to do for ten days after 
the expiration of the above time provided, it shall be the duty of 
the Governor to consider his place as having been vacated de facto, 
and to appoint another attorney general in his place, who shall also 
be considered as having vacated his place if not acting within 
285 _—tive days after his appointment, and the Governor to continue 
so to act until the full intent of this section shail: have been 
carried into full effect. | | 
Sec. 10. Be it further enacted, &., That it shall be the duty of 
the board of currency, so often as they shall ascertain that any one 


of said revived banks shall fail or refuse to comply with the condi- — 


tions of this act, to notify to said bank to enter at once into liqui- 
dation on the conditions provided for in this act, and on such bank 
refusing or neglecting to do so within twenty days after such notifi- 
cation it shall be the duty of the board of currency, under the pen- 
alty of $1,000 each member, to apprise the attorney general of this 
neglect or refusal; and it shall be the duty of the attorney general 
immediately to sue said bank for a forfeiture of its charter; and 
should the attorney neglect to do so for ten days after said notifica- 
tion to him in writing by the board of currency it shall be the duty 
of the Governor to consider his piace as having been vacated and 
to act as provided in the ninth section of this act. 

Sec. 11. Be it further enacted, &c., That it shall be the duty of 
each member of the board of currency to report to said board any 
infraction of this act that may come to his knowledge, and every 
director of a bank who shall be guilty of any such infraction shall 


be held responsible in damages and shall be liable besides to a fine | 


of $500 for each offence, to be sued for by the attorney general on 


the notification of such infraction or infractions by the board of 


currency. 
Src. 12.’ Be it further enacted, &c., That thirty days after 


286 the promulgation of this act it shall not be lawful for any 
bank to pay at their respective counters any other than their 
own notes, and it shall be their duty on each Saturday in every 
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spective balances in specie, and to exchange between themselves each 
day on opening their doors their respective notes, under the penalty 
of being put immediately into liquidation. 7 

Sec. 13. Be it further enacted, &c., That from and after the 30th Sep- 
tember, 1842, at which time all the banks shall be compelled to pay 
their notes and other liabilities in specie, the protest made by notary 
public, after due demand and refusal of payment of its notes or 
other liabilities in specie by a bank, unless declared and proved to 
be a forgery, shall constitute the forfeiture of the charter of such 
bank, and it shall be the duty of the board of currency and of the 
attorney general to proceed forthwith against such bank as provided 
for by this act. 

Sec. 14. Be it further enacted, &c:, That every director or officer, 
agent or clerk, of banking institutions who shall make false state- 
ments or false entries in the books of such institutions, or who shall 
exhibit false papers with intent to deceive the board of currency or 
the public as to the condition of such institution, as also any person 
or persons who shall knowingly and with a view to defraud any bank, 
draw or pay any check or checks, or be accessory to the drawing or 
paying of checks without funds in the institution drawn upon, shall 

be deemed guilty of felony and shall be subject to imprison- 
287 ment in the penitentiary of this State for a term not less than 

one and no more than five years, and any person or persons 
making such statements under oath shall be deemed guilty of per- 
jury, and punished according to law. 

Sec. 15. Be it further enacted, &c., That all fines and penalties 
under this act shall be sued for as before provided, and all sums re- 


' covered shall be paid over by the attorney general, less ten per cent. 


for his own services, to the president of the Charity Hospital of New 
Orleans for the use of said hospital. 

Src. 16. Be it further enacted, &., That it shall be the duty of 
the board of currency, whenever a bank shall be in liquidation, im- 
mediately to call a meeting of its stockholders, and the commission- 
ers appointed to liquidate said bank shall remain under the super- 
vision of the board of currency until the whole of the liabilities of 
said bank shall have been paid, and no longer; and the president 
of the board of currency shall have a casting vote in all deliberations 
of said commissioners; and if in any case the attorney general, 


_ on presenting a petition for the forfeiture of its charter against any 


bank, shall deem it necessary to apply to the courts for any con- 
servatory process, it shall be the duty of the courts to grant an in- 
junction restraining the action of such bank, or to order a seques- 
tration of its effects, or to grant such other process as the circum- 
stances of the case and the interests of the State and community may 
require; and all proceedings in court under this act shall be by 
| . summary process, and shall .be disposed of with the least 
288 possible delay and in preference to all other cases, both in 
the court of first instance and on the appeal. 

Sec. 17. Be it further enacted, &c., That it shall be the duty of the 
banks in which the country is entitled to a proportion of the loans of 
said banks so to apportion their loans as — maintain as much as practi- 
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cable the respective rights of the country and of the city of New Or- 
leans: And, provided, That hereafter no bank shall have the power 
of withdrawing any of its branches in the coantry without the con- 
sent of the Legislature of the State, and it shall be the duty of the 
board of currency to see that this section is carried into effect accord- 
ing to its true meaning, and to embrace such apportionments in 
their annual report to the Legislature; and the members of said 
board of currency shall also be liable to criminal prusecution by in- 
dictment for any willful violation of any of the fundamental rules 
or provisions contained in this bill, and shall, on conviction, be pun- 
ished by a fine not exceeding five thousand dollars, or by imprison- 
ment not exceeding five years, at hard labor or otherwise, at the 
discretion of the court, and the place of the member of the board so 
prosecuted shall be deemed vacant on the finding of an indictment, 
and shall be filled according to law. 

Src. 18. Be it further enacted, &c., That the provisions of the 
third and seventh sections of this act relating to the extension of 

time to be granted to the debtors of the banks shall not apply 
289 __ to the bonds and notes of the stockholders of property banks 
given for loans on stock. 

Sec. 19. Be it further enacted, &c., That, in order to aid in the 
arrangements contemplated by this act, the Governor of the State is 
hereby authorized to issue bonds, payable in fifteen years, and bear- 
ing five per cent. interest, payable semi-annually, for the full amount 
now due to the respective banks by this State, which bonds shall be 
guaranteed by a sinking fund, to be hereafter provided for by the 
Legislature, and it shall be the duty of the State treasurer to effect 
such settlements as required by the respective parties. 

Sec. 20. Be it further enacted, &c., That after the passage of this 
act no bank shall issue any note of a less denomination than five 
dollars, and the director of any bank voting for an issue of notes of 
a smaller denomination, contrary to the intent of this section, shall 
be liable to prosecution, and, on indictment and conviction, shall be 
punished by fine or imprisonment, or both, at the discretion of the 
court, and it shall be the duty of all directors and members of the 
board of currency to give the necessary information to the attorney 
general, and that no dividend shall be made by the banks during 
the suspension of payments in specie, and so long as the movements 
provided by this act of the banks shall not have been restored, under 
paery for each director voting for the same to be as above pro- 
vided. 

Sec. 21. Be it further enacted, &c., That the Merchants’ Bank 
and Gas Light and Banking Company are hereby prohibited from 

issuing any circulation whatever until after the resumption 

290 of specie payments. 
Sec. 22. Be it further enacted, &c., That from and after the 
30th of September next the stock of no bank shall ever be held by a 
less number of individuals than fifty, each of whom shall own at 
least thirty shares of said stock, and that no person shall be per- 
mitted to vote at any election of stockholders unless he shall previ- 
ously make oath that he or the person he represents is a bona fide 
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stockholder of said bank to the amount of the shares upon which he 
votes: Provided, That the person voting as agent of an absent stock- 
holder may swear to the best of his knowledge and belief; and no 
cashier or officer of any bank shall ever permit any transfer of stock 
to be made on the books of such bank in such manner as to diminish 
the stockholders to a number less than is required in this section; 
and any officer of a bank who shall knowingly permit or authorize 
a transfer of stock in violation of this section shall be liable to a fine 
not to exceed one hundred dollars for each and every share so trans- 
ferred and to imprisonment during ten days. 

Sec. 23. Be it further enacted, &c., That the Legislature, or either 
house, shall have the right to examine into the affairs and situation 
of all the banks in this State, either by committees or by commis- 
sioners appointed for that purpose, or in such other manner as they ° 
may deem fit and proper; that any officer of any bank who shall 
refuse to permit such examination or wilfully throw any obstruction 

or difficulty in the way thereof shall be fined in a sum not 
291 exceeding one thousand dollars and imprisoned for a term 

not exceeding twelve months: Provided, That this section 
shall not be so construed as to interfere with the rights of either 
branch of the General Assembly to punish such an offence as a con- 
tempt, if it be such. a 

Sec. 24. Be it further enacted, &c., That hereafter no bank shall 
purchase any shares of its capital stock ; all such transactions shall 
be null, and each and every director who shall vote in favor of, or 
shall be in any manner concerned therein, shall be subject to a fine 
of twenty per cent. on the amount of such transaction. 

Sec, 25. Be it further enacted, &c., ‘That no bank, except the prop- 
erty banks, shall hereafter loan on a pledge of shares of its own stock 
more than thirty per cent. on the amount paid on said shares, so long 
as the stock of said bank is below its par value, under penalty of a 
fine of twenty per cent. on the amount of such loan on each and 
every director who shall vote in favor of such loan or on the cashier 
who shall permit the same, if done without the vote of the board of 
directors. 

Sec. 26. Be it further enacted, &c., That all the banks of this State 
are prohibited from buying, selling, bartering, or trading for cotton, 
sugar, or any other produce, and from buying the stock of any in- 
corporated company, and for any infraction of this section the banks 
so offending shall forfeitand pay a sum not exceeding five thousand 
dollars, and every director assenting to the same shall be fined in a 
sum not exceeding one thousand dollars, and shall be responsible 

for all damages. 


292 Sec. 27. Be it further enacted, &c., That this act shall be 
in full force so soon as it shall have been published in the 

State paper in the city of New Orleans. 
Approved February 5, 1842. ; 
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No. 93. 


An act to amend an act entitled “An act to revive the charters of 
the several banks located in the city of New Orleans, and for other 
purposes,” approved February 5, 1842. 


SecTION 1. Be it enacted by the senate and house of representa- 
tives of the State of Louisiana in General Assembly convened, That 
the sixth paragraph of the first section of the act entitled “An act 
to revive the charters of the several banks located in the city of New 
Orleans, and for other purposes,” be, and the same is hereby, repealed, 
and that the following be substituted in lieu thereof, to wit: That 
no person shall hereafter be elected or appointed a director of any 
bank in this State who shall not, at the time of his election or ap- 

ointment, be a citizen of the United States and of this State; and 
if any director of a bank shall absent himself from this State for a 
period exceeding four months his seat shall be considered as vacated, 
and shall be immediately filled by the authority by which such 
director had been originally appointed, or (if such director had 
been appointed by the Legislature, and it be then in recess) 
293 bytheGovernor; and the same rule shall apply to all vacan- 
cies, occurring .from any cause whatever, in the board of 
directors of any bank. 

Sec. 2. Be it further enacted, &c., That so much of the fifth para- 
graph of the second section of said act as makes it the duty of the 
attorney general, under the circumstances therein mentioned, to in- 
stitute suits against the members of the board of currency be, and 
the same are hereby, repealed, saving and reserving to the State or 
to persons injured by any unlawful act of said board or any of the 
members thereof the right to sue on the bonds furnished by them 
as in the case of any other official bond. 

Sec. 3. Be it further enacted, &c., That the fifth and sixth sections 
of said act be, and the same are hereby, repealed, and that each and 
every bank accepting the said act may issue notes payable on the 
first Monday in December, 1842, or stamp their present notes payable 
at that period: Provided, however, That the whole amount of the 
notes issued or stamped, payable at said date, by any one bank shall 
never exceed three times the amount of specie in its vault belong- 
ing to said bank ; and if any bank should issue or stamp a larger 
proportion of notes payable as above than is allowed by this act 
each and every person or officer of the bank concerned in such 
stamping or issuing shall be subject to imprisonment for a period 
which shall not exceed two years nor be less than two months. 

Sec. 4. Be it further enacted, &., That the eighth section 

294 of said act be so amended that. no bank shall be bound to re- 
ceive in payment the notes of any bank or banks in liquida- 

tion to an amount which shall exceed in the aggregate thirty-three 
and one-third per cent. of the circulation of the bank thus receiving 
it as fixed by the scale established by said act, in which amount 
shall be included the notes of the liquidating bank held by and all 
balances due to the said bank receiving such notes, and said act 
shall not beso interpreted as to require any bank to receive a larger 
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amount of the circulation of a liquidating bank than that for which 
available security shall be given, the sufficiency of which security 
in case of difference of opinion shall be determined by the board of 
currency, and the whole of such assets and securities as shall be 
handed over to the banks receiving the circulation as aforesaid shall 
be held and may be used by them until the final liquidation of said 
bank or banks. If any bank going into liquidation under this act 
or the act to which it is an amendment should not on the final set- 
tlement have sufficient assets to pay and discharge all its liabilities, 
then and in such case the bank or banks taking up its circulation, 
according to the provisions of this section, shall suffer a loss pro rata 
with all the other creditors on the amount due it at the time a peti- 
tion for a surrender of its charter by a bank shall be filed or a de- 
cree of forfeiture thereof shall be rendered. 

Sec. 5. Be it further enacted, &c., That the twelfth section of said 
act be so amended that until the firsts Monday in November next 

it shall not be necessary for the banks that shall ac- . 
295 cept the same to settle their weekly balances in specie, but in 

such case the creditor bank shall have the choice of any notes 
or securities in the possession of the debtor bank, which notes or se- 
curities shall be taken at a discount of interest not exceeding six per 
cent. per annum on notes not having more than four months to run, 
and eight percent. per annum on notes having more than four months 
to run, and the bank transferring the same shall be liable for any loss 
or deficiency thereon: Provided, however, That the board of cur- 
rency are authorized, by and with the advice and consent of the 
creditor banks, to modify or suspend, at their discretion, these settle- 
ments in regard to any particular bank or banks when they are 
fully satisfied of the entire solvency of such bank or banks and when 
circumstances may render it advisable; and that said section be fur- 
ther amended so that the Merchants’ Bank and Gas-Light and Bank- 
ing Company shall be permitted until the 30th of September next 
to pay out the notes of other banks which may have accepted the 
act to which this is an amendment so far as may be necessary to 
discharge the debts now owing or liabilities incurred by said Mer- 
chants’ Bank and Gas-Light and Banking Company. 

Sec. 6. Be it further enacted, &c., That all that portion of the 
17th section of said act which subjects the members of the board of 
currency to criminal prosecution and those portions of the 9th and 
10th sections of said act which provide that on certain contingencies 

therein mentioned the office of the attorney general of the 
296° State shall be considered as vacated and direct the Governor 

to appoint another in his stead be, and the same are hereby, 
repealed. 

Sec. 7. Be it further enacted, &c., That the 19th section of the 
said act be so amended that the bonds required by said section to be 
issued by the State shall bear interest at the rate of six per cent. in- 
terest per annum, payable semi-annually, instead of five per cent., 
as provided by said act, and that said bonds shall be made payable 
at periods corresponding with those at which any bonds of the State 
heretofore issued in favor or for account of the banks to which they 
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are furnished shall mature, and in the proportion which such series 
of bonds may bear to the whole amount of bonds issued by the State 
or on account of said bank. | 

Sec. 8. Be it further enacted, &c., That the 24th section of said 
act be so amended that any bank in liquidation shall be allowed to 
take its stock in payment of debts due to it on a written authoriza- 
tion to that effect of the board of currency. 

Sec. 9. Be it further enacted, &c., That the 25th section of said 
act shall not be construed to apply to renewals of loans on stocks 
made prior to the passage of said act. 

Sec. 10. Be it further enacted, &c., That any bank accepting the 
said act, and which has issued bonds for the whole or a part of its 
capital, shall be, and is hereby, authorized to agree with the holders 
of such bonds to postpone the time of payment of any series that 
may fall due prior to the year 1845 by dividing such payment so as 

to make the same payable in four annual instalments of one- 
297 fourth each year during the four years next ensuing that in 
which said series shall fall due. 

Sec. 11. Be it further enacted, &c., That any bank which shall 
accept the act to which this is an amendment shall be permitted, 
by a vote of the stockholders, in all elections held after the passage 
of this act, to reduce the number of its directors to any number not 
less than eight: Provided, however, That those banks in which the 
State or the city of New Orleans have the right to appoint a portion 
of the directors shall make this reduction in such manner as to pre- 
serve to the State and city the same relative proportion of directors 
to which they are entitled by the charters of the said banks. 

Sec. 12. Be it further enacted, &c., That the Governor be, and he 
is hereby, authorized to grant leave of absence, for a term not ex- 
ceeding four months, to members of the board of currency, and to 
appoint other persons to fill the places of such members during their 
absence: Provided, however, That leave of absence shall not be 
granted to more than one member of the board at a time; and if any 
member absent himself with or without leave his salary shall cease 
to run during his absence, and that in all cases the person ap- 
pointed in lieu of an absent member shall be entitled to the salary 
of such member for the period during which such member shall be 
absent, and be bound to give the same security. 

Sec. 13. Be it further enacted, &c., That the board of directors of 

such of the banks located in the city of New Orleans as 
298 shall have accepted the “ Act to revive the charters of the 

several banks located in the city of New Orleans” shall be, 
and they are hereby, authorized to accept the present act amendatory 
thereof and forthwith to give notice of said acceptance to the Gov- 
ernor.of this State: Provided, however, That the acceptance of said 
act by the board of directors shall only be provisional, and it shall 
be the duty of the presidents and directors of the several banks to 
convene a meeting of the stockholders of the respective banks, to 
take place at the different banking-houses within thirty days after 
the passage of this act, for the purpose of taking into consideration 
and deciding on the expediency of accepting the present act, and in 
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case a majority of the stockholders holding more than one-half of 
the whole number of shares of the stock of said bank shall decide 
that it is inexpedient to accept said act, then and in such ease the 
acceptance of the board of directors shall cease to have effect. 

Sec. 14. Be it further enacted, &c., That in case any bank shall 
have canvened a meeting of its stockholders in pursuance of the 
9th section of an act to which this is an amendment and at said 
meeting it shall appear that a majority in amount of the stockhold- 
ers reside out of the State and are not represented therein by agents 
having powers competent to enable them to accept or reject said act, 
the attorney general, by and with the advice of the board of cur- 
rency, may suspend all action against such bank for a period not ex- 

ceeding forty days; and in case any bank shall by a vote of its 


299 directors, within five days after the publication in the State 


Gazette of this act, accept provisionally the same and the one 
to which it is an amendment, the attorney general may, by and with 
the advice of the board of currency, suspend proceedings against | 
those banks for a period not exceeding forty days: Provided, how- 
ever, That the acceptance of said acts by the board of directors shall 
only be provisional, and in case a majority of the stockholders hold- 
ing more than one-half of the whole number of shares of the stock 
of said bank shall decide that it is inexpedient by the board of 
directors shall be deemed not to have been made and shall have no 
effect. 

Sec. 15. Be it further enacted, &c., That when the attorney gen- 
eral institutes proceedings against any bank or banks in virtue of 
the present act, or the act to which this is an amendment, and shall 
deem it necessary to apply for an order_or writ of sequestration or 
injunction, or other conservative order; the court may grant said 
orders or writs on the simple petition of the attorney géneral with- 
out requiring any oath or security, provided the court before which 
the proceedings are pending shall be fully satisfied that the issuing 
of said writ is necessary for the protection of the State or the credit- 
ors of such bank ; and the defendant or defendants in said suit or 
suits shall not be authorized or have the right to have said orders or 
writs set aside by giving bond and security as in ordinary cases; 
and said orders and writs shall continue and remain in full force 
until the final decision of the case, and the property sequestrated 

shall be placed in the possession of the board of currency, who 
300 shall be authorized, until a decree shall have been rendered, 

to preserve the property sequestrated and conservative acts in 
relation thereto; and all civil actions brought by the attorney gen- 
eral against any bank under this act or the act to which this is an 
amendment shall be tried without the intervention of a jury, and 
shall have the preference to be tried before all other causes, both in 
the first instance and on the appeal. 

Sec. 16. Be it further enacted, &c., That if any bank shall neglect 
or refuse tu call the meeting of stockholders in the manner and at 
the time hereinbefore provided the president and directors of such 
bank so neglecting or refusing shall be subject each to a fine of one 
thousand dollars for every day they so neglect or refuse to convene 
20—1112 
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said meeting of stockholders, unless such president or director shall 
make it appear that he voted for such call. 

Sec. 17. Be it further enacted, &c., That whenever a mortgage 
prior to the one given to a bank shall exist and it be necessary for 
the bank, in order to prevent a heavy loss, to purchase the prop- 
erty thus mortgaged when it is advertised to be sold under seizure, 
then and in such case only it shall be lawful for said bank to in- 
crease temporarily its dead weight by purchasing the mortgaged 
property, provided that said bank shall previously have obtained 
the express and written authorization and consent of the board of 
currency to do so. 

Sec. 18. Be it further enacted, &c., That hereafter in case of the 

failure or neglect of any debtor who has a loan other than 
301 loans on stock from any bank in this State, secured by a 
mortgage with a confession of judgment, tu pay the instal- 
ment and interest thereon, as required by the first clause of the 
third section and the seventh section of the act to which this is an 
amendment, the bank holding and owing the mortgage shall have 
the right to apply for and obtain, in the manner now provided by 
law, an order of seizure and sale for the whole amount of the debt 
or obligation, but that upon a sale upon the property seized no 
greater amount of cash shall be required from the purchaser than 
may be necessary to pay the per cent. and interest which the origi- 
nal debtor has failed to meet, with the costs, and that the purchaser 
shall come under the same obligations as the original debtor and 
upon the same conditions for the payment of the balance of the 
debt: Provided, That in case of the failure or neglect of the pur- 
chaser to pay any instalment as it becomes due, and the interest on 
the balance of the debt, it shall not be necessary for the bank to 
obtain another order of seizure and saie, but that it shall be the 
-duty of the clerk of the court of which the first writ issued, upon 
the application of the plaintiffs or their attorney, to issue another 
order of seizure and sale for the balance due, endorsing thereon the 
amount required to be paid in cash, and that the sale shall be made 
‘in the same way as before and upon the same conditions, and this: 
shall continue to be done from time to time until the whole amount 
of the debt, interest, and costs is collected: Provided further, The 
debtor shall not have the right to require that the property 
302 mortgaged shall be offered for sale or sold in any other man- 
ner, except in block, without the consent of the bank. 

Sec. 19. Be it further enacted, &c., That the third section of the 
act to which this is an amendment shall not be so construed as to 
allow the benefit of the delays granted by said section to ariy debtor 
of a bank unless he shall strictly comply with the terms of said 
section and punctually pay his instalments as they will fall due; 
and if any debtor of a bank shall neglect or refuse to comply with 
the terms or fail to pay any of his instalments when due, then he 
shall be deprived of the benefits granted by said section : Provided, 
That a delay of fifteen days be granted to debtors residing in the 
city of New Orleans and forty days to those residing in the country. 

Src. 20. Be it further enacted, &c., That the first section of the 
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aforesaid act be, and the same is hereby, so amended that deposits 
on interest, the —— of which cannot be demanded within ninety 
days, shall not be considered as a cash liability of the bank receiv- 
ing the same: Provided, That said deposits shall always be repre- 
— by the first available assets of the bank placed in the “ dead 
weight.” 

Sec. 21. Be it further enacted, &c., That the time fixed by the 13th 
section of the act to which this act is amendatory for the resump- 
tion of specie payments by all the banks of this State be, and the 
same is hereby, extended to the first Monday in December, 1842, 
and that no protest of the notes of any bank shall operate a for- 
feiture veal the charter until the first Monday in December, 

1842. 
303 Sec. 22. Be it further enacted, &c., That this act shall be in 
force from and after its passage, and shall be published and 
promulgated in the State paper in preference to all other acts ap- 
proved previous to it. 
Approved March 7, 1842. 


No. 96. 


An act to amend article three thousand three hundred and thirty- 
three of the Civil Code of Louisiana. 


Be it enacted by.the senate and house of representatives of the 
State of Louisiana in General Assembly convened, That article three 
thousand three hundred and thirty-three of the Civil Code of Louisiana 
be, and the same is hereby, so amended that the rule requiring the 
reinscription of mortgages at the expiration of ten years from date 
of their registry shall not apply to the mortgages which have been 
or may be given by the stockholders of the various property banks 
of this State. 

Approved March 11, 1842. 


No. 98. 


An act to provide for the liquidation of banks. 


304 SrecTIon 1. Be it enacted by the senate and house of rep- 
resentatives of the State of Louisiana in General Assembly 
convened, That whenever any bank of this State located in the city 
of New Orleans by any act, omission, or violation of law shall have 
incurred the forfeiture of its charter the attorney general or the dis- 
trict attorney shall present a petition in the name of the State to a 
court of competent jurisdiction setting forth such acts, omissions, or 
violations and praying that the charter of said bank be declared null 
and void and the corporation dissolved. The court shall try such 
case summarily and without the intervention of a jury; and if, on 
the trial thereof, it shall appear to the court that the said bank has 
incurred a forfeiture of its charter it shall declare the same null and 
void and that the corporation be dissolved. 
Sec. 2. Beit further enacted, &c., That when the board of directors 
of any bank or six stockholders thereof owning together at least one- 
fourth of its capital stock shall present a petition to a court of justice 
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setting forth that the charter of such bank has been forfeited or that, 
from the reduction of its capital, such corporation no longer affords 
a reasonable security to such persons as may deal with it, or that it 
is expedient to the stockholders that the same be dissolved, and 
praying that a meeting of the stockholders thereof be convened for 
the purpose of deliberating and determining on the expediency of 
surrendering the charter of such bank, the court to which such peti- 

tion is addressed shall render an order that a mecting of the 
305 stockholders of such bank shall be held before some notary 

public for the purposes mentioned in the petition and the 
attorney general shall ez officio represent the absent stockholders 
and creditors, and his compensation shall in no case exceed five 
hundred dollars. A reasonable delay shall be fixed for said meet- 
ing, which delay, in case all the stockholders of the bank reside in 
the city of New Orleans, shall not exceed one week and in no case 
exceeding sixty days, and public notice thereof shall be given in 
French and English twice a week during such delay. 

Sec. 3. Be it further enacted, &c., That at said meeting every 
stockholder present, in person or by attorney, shall have the right 
to vote on the question of surrendering the charter, and the opinion 
of the majority in amount of all the stockholders shall este 

Sec. 4. Be it further enacted, &c., That it shall be the duty of 
the notary before whom such meeting shall be held to record the 
proceedings thereof and to return a duly certified copy of such record 
to the court which rendered the order, and also, in case the surrender 
of the charter be determined upon, to deposit a copy thereof in the 
office of the secretary of state and in that of the board of currency. 

Sec. 5. Be it further enacted, &c., That any stockholder who may 
consider himself aggrieved by said proceedings shall have the right 
to file his opposition thereto, which opposition shall be tried sum- 

marily. If thesame be sustained the proceedings may be dis- 
306 missed entirely or remanded before the notary, to be proceeded 
in according to law as the justice of the case may require. 

Sec. 6. Be it further enacted, &c., That if no opposition be made 
to said proceedings, or if any opposition made thereto be overruled, 
the court shall examine the same; and, if a majority in amount of 
all the stockholders be found to have voted for the surrender, it shall 
render a decree homologating the proceedings and annulling the 
charter of such bank, and said corporation shall thenceforward be 
dissolved. 

Sec. 7. Be it further enacted, &c., That in all cases when an ap- 
peal shall be taken from any decree annulling the charter of a cor- 
poration said appeal shall be taken up with the least possible delay 
and shall be tried by preference, but said decree shall be provision- 
ally executed so far as to enable the commission-s to take possession 
of the property and assets of the bank and to do and perform all 
needful conservatory acts. : 

Sec. 8. Be it further enacted, &c., That when a decree homolo- 
gating the proceedings of stockholders who have voted for a sur- 
render of a charter in cases of voluntary liquidation or of forfeiture 
in gases of forced liquidation shall have been rendered the court 
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shall, at the same time, order all judicial proceedings against such 
bank to be stayed; which order shall be published in two news- 
papers printed in the city of New Orleans once a week, in French 
and English, during one month. 

Sec. 9. Be it further enacted, &c., That the commissioners shall 

be appointed as follows: In case of forced liquidation one 
307 shall be appointed by the court, one by the Governor, and 

one by the presidents of the banks that are bound to receive 
the circulation ; and, in case of voluntary liquidation, one shall be 
appointed by the Governor, one by the stockholders at their meet- 
ing to decide of the surrender, and one by the presidents of the 
banks aforesaid; that whenever banks having branches in the 
country shall go or be forced into liquidation the board of directors 
of such branches in office at the time may represent the said commis- 
sioners In matters appertaining to the liquidation of the said 
branches, so far as may be necessary, but under the control and 
supervision of said commissioners: Provided, That the choice of 
said commissioners, as far as practicable, may be selected from 
among the stockholders of the liquidating bank. 

Sec. 10. Be it further enacted, &c., That the commissioners ap- 
pointed under this act shall in all cases be citizens of the United 
States, residents of the State of Louisiana, and in solvent circum- 
stances, and shall, each of them, before entering on the discharge of 
their duties, be bound to give bond in favor of the judge before 
whom the proceedings are pending for the benefit of all concerned, 
with two good securities, to be approved by the judge and by the 
board of currency, in a sum which shall not exceed fifty thousand 
dollars, conditioned for the faithful and proper discharge of the 


_ duties imposed on them by this act or’any other acts which may be 


passed amending the same. | 
Src. 11. Be it further enacted, &c., That the judge of the court 
before which the proceedings are pending shall have the 
308 power to remove any commissioner for neglect or malfea- 
sance; and, in case of such removal or of death or disability, 
the vacancy shall be filled by the same authority by which such 
commissioner was originally appointed. 

Src. 12. Be it further enacted, &c., That the commissioners ap- 
pointed under this act shall forthwith demand and receive from the 
board of directors of the*bank or such officer or officers as they 
may delegate for that purpose all the property and effects of every 
description thereunto belonging, and all books, accounts, and papers 
thereunto pertaining ; and any officer who shall refuse to deliver 
up such effects or books, accounts, and papers, or shall wilfully offer 
any obstruction in the way of said commissioners, with a view to 
prevent them from taking possession thereof, or shall wilfully 
retain or conceal any such property, effects, books, accounts, or 
papers, shall be imprisoned by order of court until he delivers 
up the same or until he shall cease to offer such obstruction ; and in 
case of fraudulent embezzlement or destruction of any such effects, 
books, accounts, or papers said officer or officers shall, on conviction 
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of such offence, be imprisoned for a term not less than three months 
nor more than twelve months. 

Sec. 13. Be it further enacted, &c., That at the time the commis- 
sioners shall take possession of the property and effects of a bank it 
shall be their duty to cause an exact inventory of such property and 

effects to be made by a notary public in the presence of the 
309 officers of said bank delivering up the same. It shall also | 

be the duty of said notary, at the time of making the inven- 
tory of the property and effects of the bank, immediately and on | 
the spot to cancel and destroy, under the inspection of the commis- 
sioners and of the board of currency, all the notes of such banks 
which may be on hand at the time, even those not yet completed, if 
such there be, and this in the presence of two witnesses and of the 
officer or officers of the bank, if any be present, of all which men- 
tion shall be made in the inventory. 

Sec. 14. Be it further enacted, &c., That when any public work 
or improvement belonging to a bank and committed to the charge 
of said commissioners shall be seized and sold in consequence of the 
power vested by this bill to said commissioners they, in the sale 
and transfer of said public work or improvement to the purchaser, 
may include all the rights and privileges to exact toll or compensa- 
tion for the use of said works or any part thereof, or for any article 
furnished by them, subject to all the regulations and restrictions 
provided by the charters of such banks respectively : Provided, That 
such work and privileges shall in no case be sold for a period ex- 
ceeding that for which the banking privileges of said corporations 
were granted by their respective charters: And provided further, 
That if such bank shall have granted indulgence to its debtors in 
pursuance of the 7th section of the act entitled “An act to revive 
the charters of the several banks located in the city of New Orleans, 
and for other purposes,” the works and improvements constructed 

by it shall not be sold unless such sale be necessary for the 
310 payment of its debts. 

Sec. 15. Be it further enacted, &c., That the commissioners 
shall immediately, and under the supervision of the board of cur- 
rency, distribute as equally as possible the available cash assets 
of the liquidating bank among such banks as shall be bound to re- 
ceive its circulation, in conformity with the 4th section of an act 
entitled “An act to amend an act to revive the charters of the sev- 
eral banks located in the city of New Orleans, and for other pur- 
poses:” Provided, That such distribution shall not in any manner 
interfere with the security to be given to the State in certain cases 
by property banks going into liquidation. 

Sec. 16. Be it further enacted, &c., That the said commissioners 
shall proceed as speedily as practicable to redeem the notes of the 
banks in circulation, and to that effect it shall be lawful for them to 
obtain a loan of money from any individual or corporation at a rate 
of interest not exceeding ten per cent. per annum, and to mortgage 
or pledge the property of such bank for the purpose of securing the 
reimbursement of such loan. 

Src. 17. Be it further enacted, &c., That said commissioners shall 


a i 
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in all cases, and: immediately after their appointment, give public 
notice to all persons holding the notes of the bank for which they 
are appointed to present the same to them, and whenever a note is 
presented one of them shall write or stamp on such note the word 
“registered,” and affix his signature thereto, of all which notes thus 

stamped and signed they shall keep a correct registry, specify- 
311 ing the dates, letters, and denominations thereof. A separate 

registry shall be kept of such notes as are held by the banks 
which are bound to take up a part of the circulation of a liquidat- 
ing bank, in pursuance of the eighth section of the act entitled “An 
act to revive the charters of the several banks located in the city of 
New Orleans, and for other purposes,” approved February 5th, 1842, 
and the fourth section of the act to amend the same. 

Sec. 18. Be it further enacted, &c., That said commissioners 
shall from time to time, and as often as they shall have sufficient 
funds on hand, file a tableau of distribution of such funds among 
all the creditors of the bank, according to their respective ranks or 


‘privileges. In preparing: said tableau it shall be sufficient to put 


down the number, date, and denomination of each note which shall 
be presented for registry without inserting the names of the holders 
thereof, and no opposition shall be received founded on a note which 
shall not have been presented for registry, saving to the holders of 
such notes the right to be paid out:of any subsequent tableau: Pro- 
vided, That a sum equal to one-third of the amount of outstanding 
notes shall always be reserved by the commissioners for at least one 
year after the filing of the tableau of distribution. The notes held 
by the banks which are bound to take up a portion of the circula- 
tion of the Jiquidating banks shall not be included in the tableau of 
distribution unless it should appear that the assets delivered over 
to such banks have been or will be insufficient to indemnify or 

reimburse the advances made by it to the liquidating bank ; 
312 but, previous to making a final distribution of the assets of 

the bank, the banks receiving its circulation shall render their 


‘accounts to the commissioners of liquidation, and in case of insuffi- 


ciency of the assets of a bank to pay all the debts thereof the said 
banks shall bear their proportion of the loss in the manner provided 
by the fourth section of the act entitled “An act to amend an act 
entitled An act to revive the charters of the several banks located in 
the city of New Orleans, and for other purposes.” 

Sec. 19. Be it further enacted, &c., That in case on such settle- 
ment a balance should be found against any bank which had re- 
ceived the circulation of a liquidating bank such balance shall be 
paid over to the commissioners. 

Src. 20. Be it further enacted, &c., That said commissioners are 
empowered, by and with the authorization of the court, to compro- 
mise all claims and. demands made by or against the corporation 
they represent: Provided, That ten days’ public notice of the appli- 
cation be given to all persons interested to show cause to the con- 
trary. - . 

Sao. 21. Be it further enacted, &c., That it shall be the duty of 
the commissioners to deposit, in their joint names, all moneys re- 
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ceived by them in their said capacity, as soon as received, in such 
of the banks which shall have accepted the act entitled “An act to 
revive the charters of the several banks located in the city of New 
Orieans, and for other purposes,” approved February 5th, 
318 1842, as shall be designated by the board of currency. | 
Sec. 22. Be it further enacted, &c., That the commissioners 
shall keep a book in which the minutes of their proceedings shall 
be regularly recorded, which book shall be open to the inspection of 
any creditor or stockholder of the corporation of the court before 
which the proceedings are pending and of the board of currency. 
In case of division of opinion among the commissioners that of the 
majority shall prevail, but in such case the votes shall be taken by 
yeas and nays. 

Sec. 23. Be it further enacted, &c., That for the transaction of all 
business except pledging or mortgaging property of the corporation, 
as provided by this act, any two commissioners shall be sufficient. 

Src. 24. Be it further enacted, &c., That in all matters not herein 
specially provided for the powers, duties, and liabilities of the com- 
missioners shall be the same as those conferred or imposed on syn- 
dics of insolvent estates, and the proceedings the same as those pro- 
vided by the acts now in force relative to the voluntary surrender 
of property. | 

Sec. 25. Be it further enacted, &c., That the commissioners ap- 
pointed under this act shall be entitled to receive, in full compensa- 
tion for their services, a commission of three per cent. on the pro- 
ceeds of the property of the corporation intrusted. to their charge, 
this commission to be equally divided among them and to be paid, 

as part of the costs of liquidation, out of the assets of. the cor- 
314 poration, but if, in any case, this compensation should be 

deemed by the judge of the court inadequate he may increase 
it: Provided, That in no case whatever the said compensation shall 
exceed three thousand dollars per annum for each commissioner 
for each and every year, not exceeding four years, during which the 
liquidation of such corporation shall continue. 

Stc. 26. Be it further enacted, &c., That as soon as the commis- 
sioners shall have paid off all the debts of the corporation committed 
to their charge they shall distribute any balance that may remain 
in their hands among the stockholders thereof ratably, according to 
the number of shares held by each: Provided, however, That this 
distribution shall not be made until public notice’ shall have been 
given calling on all persons having demands against the banks to 
present the same for payment, which notice shall be inserted in 
French and English once a week during three months in at least 
two of the newspapers printed in the city of New Orleans and two 
others in each of the congressional districts. When satisfactory 
proof shall be adduced to the court that the affairs of the corpora- 
tion have-been fully and finally settled, and that the commissionets 
have paid over to the parties entitled to receive the same all the 
funds in their hands, the court shall order the bonds executed by 
said commissioners to be cancelled: Provided, That thirty days’ 
previous notice be given by advertisement in French and English 
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of the application for such cancellation, and that any party interested 
may file his opposition thereto. : 
| Sec. 27. Be it further enacted, &c., That whenever it shall 
315 be made to appear to the board of currency that any bank 
desirous of going into liquidation, has paid its deposits and 
circulation, or has deposited in some other bank in this city a sum 
sufficient to pay such deposits and circulation, or has made an ar- 
rangement with any other bank whereby such other bank shall 
bind itself to pay such deposits and circulation, or has furnished to 
the satisfaction of the board of currency good and sufficient guaran- 
tees for securing the payment of its deposits and circulation, the 
board of currency shall certify such fact to the court before which 
the proceedings shall be instituted, and said court may authorize the 
stockholders to appoint one or more commissioners and fix their 
compensation, and in that case the stockholders may appoint the 
commissioners of liquidation in the same manner and under the 
same regulations and restrictions as the directors of such bank are 
required to be elected, and the commissioners, when the proceedings 


shall have been duly homologated, shall have authority to liquidate 


the affairs of such bank under the exclusive direction and control 
of the stockholders thereof: Provided, That said commissioners shall 
still remain under the supervision of the board of currency, so far 
as relates to the extension of time to be granted to the debtors of 
said bank, in conformity with the act entitled “An act to revive the 
charters of the several banks located in the city of New Orleans, and 
for other purposes.” 
Sec. 28. Be it further enacted, &c., That the foregoing pro- 
316 visions relative to the liquidation of banks shall not apply to 
those banks in which the State is a stockholder or for which 
it has issued bonds or for the debts or obligations of which the State 
is in any manner responsible; that said banks shall not be per- 
mitted voluntarily to go into liquidation under the provisions of 
this act, and if a decree of forfeiture of its charter be rendered 
against any one of such banks the corporation shall not be deemed 
to be dissolved, but it shall retain all its corporate powers and privi- 
leges, with the exceptions hereinafter mentioned—that is to say, if 
such bank shall, by a vote of the stockholders thereof duly convened 
for that purpose, consent and agree, within ninety days after said 
decree shall have been rendered, Ist, to renounce the right of issu- 
ing notes or obligations in any form intended for circulation ; 2d, 
that all that portion of its assets which, in the act entitled “An act 
to revive the charters of the several banks located in the city of New 
Orleans, and for other purposes,” approved February 5th, 1842, is 
denominated the “dead weight,” or if such assets should not, in the 
opinion of the board of currency, be deemed sufficient, then other 
assets to a sufficient amount should be immediately converted into a 
sinking fund applicable exclusively to the payment or purchase of 
the bonds of the State issued to or for account of said bank, the 
whole to remain in possession of the banks, but under the direction 
and superintendence of the: board of currency, until the final ex- 
nanichahin of said bonds in principal and interest and of all 
21—1112 
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liabilities of the State for or debts due to it by such banks, the 

bank so consenting and agreeing shall retain all its other 
317 corporate powers and privileges, and shall, moreover, have 

‘the right to charge interest at the rate of eight per cent. per 
annum on all loans having more than ninety days to run: Pro- 
vided, however, That if at any time the sinking fund established by 
this section should be deemed insufficient to secure the State the 
Governor, on the recommendation of the board of currency, may re- 
quire that the same be increased to a sufficient amount, and in de- 


fault of the said increase being made by any bank the said bank 


shall go into liquidation in the manner provided for in the twenty- 
ninth section of this act. The Legislature may enact that the affairs 
of such bank shall be liquidated in a manner different from that 
above provided. 

Sec. 29. Be it further enacted, &c., That in case any one of the 
banks mentioned in the preceding section, against which a decree of 
forfeiture shall have been rendered as aforesaid, should not enter into 
the foregoing arrangements, then and in that case it shall be liqui- 
dated as follows, to wit: As soon as the Governor shall have ascer- 
tained that such decree has been rendered it shall be his duty, by and 
with the advice and consent of the senate, to appoint six managers of 
such bank; and if the senate be in recess, then the Governor shall 
make the appointment of said managers, who shall elect one among 
themselves as president, and by whom the affairs thereof shall there- 
after be conducted in its corporate name and under the direction of 
the board of currency; and it shall be the duty of the president and 

directors of such bank, who may be in office at the time such 
318 decree shall be rendered, to deliver up to said managers all the 

property, effects, debts, and assets of every description, and 
said managers shall be, and are hereby and until otherwise provided 
by the Legislature, invested with the same powers and duties and 
subject to the same liabilities, penalties, and restrictions provided by 
the respective charters of said banks, so far as not inconsistent with 
this act and the act entitled “An act to revive the charters of the 
several banks located in the city of New Orleans, and for other pur- 
purposes,” and the act amending the same: Provided, That if at any 
time after said decree the stockholders of said bank shall cause to be 
returned and given up to the State all the bonds issued by the State 
in favor of or on account of said bank, then and in that case the 
Governor, after cancelling the bonds, shall, by proclamation, an- 
nounce and declare, if requested by the stockholders or a majority 
of them in number and amount, that they are reinvested with all 


- their rights in said bank as they exist at the time, and the liquida- 


tion of said bank shall thereafter be conducted in the same manner 
as provided for in other cases: Provided, That in all stages of the 
proceedings under the twenty-eighth and twenty-nintb sections of 
of this act the court shall, on application of the attorney general, if 
it deem it necessary, to secure the interest of the State and of the 
stockholders, order the sequestration of the assets of said, bank or 
grant such other conservative process as may be deemed necessary, 
in the manner and form provided for in act entitled “An act to 
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amend an act entitled’ An act to revive the charters of the 
319 several banks located in the city of New Orleans, and for 
other purposes,” approved February 5th, 1842. 

Sec. 30. Be it further enacted, &c., That if any president and di- 
rectors or officers of any bank referred to in the foregoing section 
should refuse to deliver up the assets of such bank to the managers 
appointed to liquidate the affairs thereof, or if they or any other per- 
son whatever should offer any hindrance or obstruction to the taking 
possession thereof by said managers, the court which rendered the 
decree of forfeiture may, on due proof of such facts and on motion 
of the attorney general, order a writ of sequestration to issue against 
all — of such bank until said decree shall have been complied 
with. | 

Sec. 31. Be it further enacted, &c., That any bank against which 
proceedings have been or may be instituted for a forced liquidation 
shall have the right to avail itself of the provisions of the -twenty- 
seventh section of this act. 

Approved March 14, 1842. 


No. 92. ‘ 


An act to facilitate the liquidation of the property banks chartered 
by this State. 


SECTION 1. Be it enacted by the senate and house of representatives 
of the State of Louisiana in General Assembly convened, That 
320 whenever any stockholder in any of the property banks in liqui- 
dation shall tender to the persons superintending such liquida- 
tion any of the outstanding bonds of the State issued in favor of such 
bank he shall be entitled to have the property mortgaged by him 
to secure the stock released from such mortgage for the amount of 
the capital of the bonds so tendered and of the interest which may 
have accrued thereon at the time of the tender, and in lieu of said 
bonds certificates bearing the same rate of interest as the bonds 
shall be issued for the same amount in favor of such stockholder, 
in each of which certificates it shall be stated that it is issued to a 
stockholder in lieu of a bond and is not secured by mortgage nor 
by the faith of the State. 3 
Src. 2. Be it further enacted, &c., That whenever any person shall 
be indebted to any liquidating bank for any stock loan or other- 
wise and shall tender to such bank in offset or part offset of such 
loan or debt any of the bonds of the State issued in favor of such 
bank the person charged with the liquidation of such bank shall 
receive such loans in offset, as aforesaid, and shall release in such 
event only the mortgage granted to secure the stock loans or the 
original mortgage granted to secure the stock up to the amount of 
the capital of the bonds thus received.in offset and of the interest | 
already accrued thereon at the date of the tender, provided, how- 
ever, such tender shall always be either of an equal number of bonds 
of each series or of bonds belonging to some series already due, or 
t8 the series next falling due, and that it shall be the duty of 
821 each of the banks of the State at all times to receive in off- 
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set or part offset of debts due to it its own debts, when liqui- 
dated and past due, whether for circulation, deposits, or arising 
from any silee source whatever, and whether such bank be or be 
not in liquidation, and without reference to the date at which the 
debtor offering such tender may have acquired the claim by him 
offered in offset: Provided, That no defaulter to bank shall have this 
right of offset for the amount of his defalcation: And provided 
further, That in all the payments thus made as aforesaid by stock- 
holders upon stock debts ten per cent. be paid in specie. 

Sec. 3. Be it further enacted, &c., That the assets of the Consoli- 
dated Bank of the Planters of Louisiana and those of the Citizens’ 
Bank of Louisiana are and shall remain in the possession and 
under the exclusive management of the State of Louisiana until 
final payment by each of them of all the State bonds issued in their 
favor. 

Src. 4. Be it further enacted, &c., That the property banks of this 
State, whether in liquidation or not, through their authorized agents, 
shall be authorized to contract with their stockholders for a privilege 
and mortgage on the future crops, revenues, and rents of the prop- 
erty mortgaged to secure their stock or stock loan to an amount 
sufficient to pay and extinguish the annual instalments as they fall 
due by the stockholder on his stock loan, as well as the annual in- 
terest, in advance, due on the balance of said stock loan, and that 

said privilege shall be paid out of such future crops, revenues, 
322 or rents in preference to all other claims, except existing 

privileges accorded by law and the privilege which may be 
granted to the furnisher of all necessary and indispensable supplies 
for the carrying on and maintenance of said property, and that the 
recording of said contract in the office of the recorder of mortgages 
for the parish where the property mortgaged is situated shall be due 
notice of the existence of said privilege and mortgage to all per- 
sons whatsoever into whose hands the said crops, revenues, and 
rents may come. 

Src. 5. Be it further enacted, &c., That the managers of said prop- 
erty banks shall have the power of allowing the stock of said banks 
to be transferred and secured upon city or country property indis- 
tinctly whenever the security offered shall be deemed by them suf- 
ficient and shall be otherwise in accordance with the provisions of 


. their respective charters, any laws to the contrary notwithstanding ; 


and if one piece or several pieces of property are mortgaged in globo 
in favor of the bank to secure stock or loans on mortgage the man- 
agers shall have the right, for the benefit of said institution, to agree 
to a division of the stock or loans made so as to divide the mort- 
gages and make them rest and bear on each piece of property thus 
divided, agreeably to an estimate previously made, in proportion to 
the appraised and distinct value of each property or part of property 
mortgaged to said banks, and that it shall be Jawful for the mana- 
gers of the Citizens’ and of the Consolidated Banks to receive ami- 
, cably, in payment for what is due to those banks, in capital 
323 and interest, by any of their debtors, any of the pfoperty 
offered to be transferred and sold to those institutions by such 
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debtor or debtors in payment of his other debts arising from either 


stock loans or otherwise, with the following restrictions, to wit: 1st, . 


that, in the opinion of all the managers, known by yeas and nays, 
entered previously in the minutes of deliberation, such debtor or 
debtors is or are absolutely unable to pay, and that the property 
offered in payment is sufficient under cash appraisement to pay all 
that is due in capital and interest and one-fourth over and above 
the amount due, provided this surrender or transfer of property 
includes all the property already mortgaged to these banks, respect- 
ively; 2d, that the appraisement above tnentioned shall be made 
for each of said banks, respectively, by three appraisers, duly sworn 
to that effect, before any judge or justice of the peace, one of said 
appraisers to be appointed by the secretary of state, one by the 
debtor, and the other by the managers, and that the three apprais- 
ers do agree on the report by them to be made to the bank as soon 
as possible, and that any manager who shall violate any of the dispo- 
sitions contained in the above section shall be individually liable to 
pay five thousand dollars to the bank, and shall also be liable to 
whatever damages the bank and State may suffer by said violation. 

Sec. 6. Be it further enacted, &c., That whenever any property 
bank shall cause to be seized in a suit against any of its stockholders 

the property mortgaged to secure his stock it shall be lawful 
324 for such bank to purchase not only the property, but the 

stock for which it is mortgaged, which stock thus purchased 
shall be considered as extinguished, and-shall not again be issued 
or transferred by said bank. : 

Sec. 7. Be it further enacted, &c., That if any property bank not 
now in liquidation shall hereafter become so it shall become ipso 
facto subject to all the provisions of this act, and it shall be lawful 
for any such bank not in liquidation to adopt the mode of payment 
provided for by this act, by and with the! advice and consent of a 
majority in amount of the stockholders, duly convened according 
to law, and after having obtained the consent of the Governor of the 
State. , 

Sec. 8. Be it further enacted, &c., That the twenty-ninth section 
of the act providing for the liquidation of the banks, approved 
fourteenth March, eighteen hundred and forty-two, be, and the 
same is hereby, modified and explained, so that the powers, rights, 
and duties of the managers of the Consolidated Bank and of the 
Citizens’ Bank of Louisiana shall be the same, and they shall be 
subject to the same responsibilities as*those defined by law with 


regard to the president and directors of these institutions before | 


their being brought into liquidation, so far as not inconsistent with 
the provisions of this act, with the only exception that the managers 
of the said bank in liquidation shall not, under any pretext what- 
soever, issue notes or bonds bearing the appearance of or for the pur- 
pose of circulation, the said managers being also liable to the said 

fines and restrictions established by the laws now in force in 
325 relation to the property banks in liquidation ; and, whereas 

these banks are in liquidation and have no longer the power 
to issue their notes or bonds for circulation, that all the fundamental 
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rules contained in and penalties inflicted by the first section of the 
‘act approved fifth February, eighteen hundred and forty-two, en- 
titled “An act to revive the charters uf the several banks located 
in the city of New Orleans, and for other purposes,” in relation to 
the “dead weight,” and the movement of the banks shall no longer 
apply to these banks, the same being hereby repealed so far as relates 
to these institutions: Provided, however, That nothing herein con- 
tained shall be so construed as to deprive the debtors of these banks 
of the delays to which they are entitled by virtue of the other pro- 
visions and sections -contained in the aforsaid act, approved fifth 
February, eighteen hundred and forty-two, and in the act approved | 
seventh March,eighteen hundred and forty-two, amending the above- 
mentioned act of the fifth February, eighteen hundred and forty- 
two: Provided, also, That nodebtor notin arrears for any debt other 
than stock loans shall be compelled to pay more than ten per cent. 
on the original amount loaned and the interest, in advance, at one 
time. 

Sec. 9. Be it further enacted, &c., That from the fourth Monday 
of the month of January, eighteen hundred and forty-four, and 
each succeeding year, on the same day, or as soon thereafter as pos- 
sible, the Governor, by and with the advice and consent of the sen- 
ate, shall appoint six managers for cach of said banks. The said 

managers shall remain in office for the term of one year 
326 from the fourth Monday of January of every year, provided 

they shall have the right to remain in office after the expi- 
ration of the said term until they are replaced or reappointed, and 
that, with the exception of the president, the managers shall be en- 
titled to no remuneration for the services by them rendered, and that 
in no case shall the salary of the president exceed the annual sum 
of four thousand dollars. : 

Src. 10. Be it further enacted, &c., That the Citizens’ and Consolli- 
dated Banks shall have the right and are by these presents author- 
ized, with the consent of the holders of the bonds issued by the 
State in favor of either of these institutions, to extend and prolong 
the time of payment of any of such bonds as they may fall due for 
a term not exceeding fifteen years, and at the expiration of the bonds 
of the State to make arrangements with said bearers to extend and 


‘prolong the time of paymenf{, provided said extension does not 


exceed the term of ten years, and in case that the time of the dura- 
tion of the charter of said banks (the expiration of the last bonds) 
be less than ten vears, then#said extension shall be fora period that 
shall terminate with the charter. 

Sec. 11. Be it further enacted, &c., That the twenty-fourth section 
of the act to incorporate the Citizens’ Bank of Louisiana be and is 
so amended that in future no mortgage granted to secure stock- 
holders shall bear an interest of ten per centum per annum after 
falling due, except only on such portions of the debt which shall 
have — paid, and not on the whole debt becoming thus exi- 

ible. | 
327 < Src. 12. Be it further enacted, &c., That the Legislature of 
Louisiana reserve the right to alter or amend this act when- 
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ever it may be deemed expedient, and that this act shall take effect 
from and after the publication in the State Gazette. 
Approved April 5th, 1843. 


No. 96. 


An act amendatory of the several acts relative to the banks of the 
State. \ 


SECTION 1. Be it enacted by the senate and house of represeni- 
atives of the State of Louisiana in General Assembly convened, 
That in future the board of currency shall consist of two members 
only, to wit, the secretary of state and the treasurer of the State, 
each of whom shall, ex officio, be a member thereof and shall be en- 
titled only to the yearly salary of twelve hundred dollars, free from 
all expenses of office, the whole to be paid in the manner and form 
determined in the laws to which this is an amendment: Provided, 
That the expenses of the board do not exceed the yearly sum of one 
thousand dollars: Provided, That the provisions of this section shall 
not take effect until the term of the present members of the board 
of currency shall have expired, who shall receive each, during that 

term, a salary of twelve hundred dollars per annum. 
328 Sec. 2. Be it further enacted, &c., That the commissioners 
of the banks in liquidation shall in future be entitled only to — 
a yearly saiary of one thousand dollars each, free from the expenses 
of office, provided said expenses and all others do not exceed yearly 
the sum of five hundred dollars, the whole to be paid in conformity 
with existing laws. 

Sec. 3. Be it further enacted, &c., That it shall be lawful for the 
several banks of this State to purchase at judicial sales hereafter or 
by compromise for stock loans already. made any shares of their own 
capital stock which may be pledged to them, provided such pur- 
chase be sanctioned by a vote of two-thirds of the whole board, and 
provided also that the stock so purchased shall be deduced from the 
amount of capital stock in the public statement to be made by the 
banks or by the board of currency. 

Src. 4. Be it further enacted, &c., That the commissioners repre- 
senting the several banks in liquidation, as provided in this act, 
shall be, and they are hereby, invested with full power, in their own 
names and capacity, as commissioners, to institute, prosecute and de- 
fend any suit for or against any such banks in liquidation, whether 
the defendants in such suit be directors or stockholders of such bank . 
in liquidation or other persons. 

Sec. 5. Be it further enacted, &c., That this act shall be in force 
immediately after its passage. | 

Approved April 6th, 1843. 
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329 nee No. 58. 


An act amendatory of the several laws relative to the Citizens’ Bank 
of Louisiana and Consolidated Association of the Planters of Louis- 


lana. 


Src. 1. Be it enacted by the senate and house of representatives 
of the State of Louisiana in General Assembly convened, That from 
and after the first day of May, one thousand eight hundred and 
forty-five, it shall not be lawful for the Citizens’ Bank of Louisiana 
and Consolidated Association of the Planters of Louisiana to receive 
their unmatured coupons or bonds or other unmatured debts in pay- 
ment of debts due to them. 

Sec. 2. Be it further enacted, &c., That it is hereby made the 
special duty of the board of managers of said banks to apply all 
monies collected by them to the immediate payment of all matured 
coupons of interest on bonds and matured bonds issued in their 
behalf by the State, as well as to all their other matured obligations, 
and to employ all surplus funds, after due provision of running in- 
terests and expenses, to the redemption of the unmatured bonds of 
said banks, first maturing or other unmatured bonds, debts, or obli- 
gations of said banks, respectively, if any of such unmatured bonds, 
debts, or obligations first maturing or otherwise, respectively, can be 
purchased at par or less. 

Sec. 3. Be it further enacted, &c., That whenever a stockholder 
shall refuse or neglect to insure improved city or town property 
mortgaged by him to secure stock the board of managers shall 

have the right to insure the same and have an immediate 

330 claim upon said property for the premium paid and interest 

thereon at the rate of eight.per cent. per annum; alsoa privi- 

leged lien for the amount so disbursed and the interest thereon on the 

roperty thus insured ; and, in case of the loss of the property, that 

the bank shall be invested with all the privileges derived from or 

belonging to the policy of insurance and with a special privilege on 
the proceeds thereof in the hands of the company. 

Sec. 4. Be it further enacted, &c., That the provisions of the fifth 
section of the act of the fifth of April, one thousand eight hundred 
and forty-three, entitied “An act to facilitate the liquidation of the 
property banks chartered by the State,” shall apply to and be bind- 
ing upon all persons charged with the administration of said banks, 
respectively, with this qualification, however, with reference to ap- 
praisement, that it shall be sufficient if the property at an appraise- 
ment of cash and credit according to the proportions of the cash 
amount and the unmatured amounts, respectively, owing, shall be 
appraised at an amount equal to the entire indebtedness secured on 
the property so to be taken in payment. 

Sec. 5. Be it further enacted, &c., That section eleventh of an act 
entitled “An act to faciiitate the liquidation of the property banks 
chartered by this State,” approved the fifth of April, one thousand 
eight hundred and forty-three, be so amended as that an interest of 
eight per cent. per annum for the future shall be paid by all stock- 
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holders in arrears in their pres, which interest shall be 
331 computed on the principal, 

annum interest shall be paid on the arrears of interest exi- 
gible according to the provisions of the charter and by-laws of the 
bank as modified by law. 

Sec. 6. Be it further enacted, &c., That the twelfth section of an 
act entitled “An act amendatory to the several acts relative to the 
Citizens’ Bank of Louisiana” be, and the same is hereby, repealed. 

Sec. 7. Be it further enacted, &c., That all laws contrary to ‘the 
preceding sections be, and the same are hereby, repealed. 

Approved March 10th, 1845. 


No. 100. 


An act to protect the State against loss on account of its liabilities 
for bonds issued for the use of the property banks. 


SEcTION 1. Be it enacted by the senate and house of representa- 
tives of the State of Louisiana in General Assembly convened, That 
the ninth section of an actentitled “An act to facilitate the liquida- 
tion of the property banks chartered by this State,” approved fifth 
of April, eighteen hundred and forty-three, be, and the same is 
hereby, repealed. 

Sec. 2. Be it further enacted, &c., That it shall be the duty of the 
Governor, by and with the advice and consent of the senate, 

immediately after the promulgation of this act and every 
332 second year thereafter in the third week of the session of the 

Legislature, to appoint three managers, who shall be citizens 
of the United States and of this State, who shall be competent ac- 
countants, and who shall not be under protest or in arrears for 
money due to either of the property banks of this State. The per- 
sons so appointed shall constitute a board called “ the board of bank 
managers,” to serve yntil replaced by new appointments. One of 
the individuals thus appointed shall be designated by the Governor 
as president of the said board, who shall receive for his services one 
thousand five hundred dollars per annum, and one shall be desig- 
nated and act as president of the Consolidated Association, who shall 


receive one thousand five hundred dollars per annum, and one shall | 


he designated and act as president of the Citizens’ Bank of Louisiana, 
who shall receive two thousand five hundred dollars per annum, 
the whole to be paid by the said banks in the following proportions, 
viz: By the Citizens’ Bank three thousand five hundred dollars and 
by the Consolidated Association two thousand dollars. 

Sec. 3. Be it further enacted, &c., That it shall be the duty of the 
president of the board of managers of the Citizens’ Bank of Louisi- 


ana and of the Consolidated Association of the Planters of Louisiana, — 


immediately after the promulgation of this act, to call a meeting of 
their stockholders at the banking-houses of the said institutions, re- 
spectively, for the purpose of electing three directors for each from 
among themselves, and said election shall take place at least 
333 thirty days after said noticeshall have been given in two news- 
oe — in this Gity,in English and French, and 
22—1 
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thereafter the said elections shall be held on the first Monday in 

February in each year, and each and every stockholder shall be en- 

titled to vote at said election, as contemplated by their original 

charter ; that the said directors, with the managers herein provided 
: for, shall have power to manage and to do all things necessary and 
proper to the liquidation of the said banks, respectively, not incon- 
sistent with this act and existing laws: Provided, however, That no 
act of the directors shall have any validity or force until it shall 
ae received the sanction of two of the managers representing the 

tate. : . 

Sec. 4. Be it further enacted, &c., That the managers and directors 
of the Consolidated Association be, and they are hereby, author- 
ized to extend, by endorsement or otherwise, the bonds of the State 
in favor of that bank six, nine, twelve, fifteen, and eighteen years: 
Provided, however, The stockholders shall be at liberty to discharge 
those bonds sooner, and the liquidation of the bank may be con- 
tinued until the maturity and the payment of the bonds thus ex- 
tended, and that the managers and directors of the Citizens’ Bank 
be, and they are hereby, authorized to extend the bonds of the State 
in favor of that Bank due in eighteen hundred and fifty, by en- 
dorsement or otherwise, one, two, three, four, and five years: Pro- 
vided, That the extension shall not be made with a rate of interest 
higher than the bonds now bear. , | | 

Sec. 5. Be it further enacted, &c., That it shall be the 

334 duty of said managers and directors, within thirty days from 

3 the time of their being qualified and entering upon the duties 

of their office, to set apart a sufficient amount of assets of the Con- 

solidated and Citizens’ Banks (other than stock obligations) to pay the 

interest now due upon the bonds of the State issued for account of 

those banks, respectively, and to pay the same with the least pos- 

sible delay compatible with the interest of the State, and to adopt 

such means as they may think best, not inconsistent with this act 

~ other laws, to secure the punctual payment of the same for the 
——— uture. 

Bes Sec. 6. Be it further enacted, &c., That it shall be the duty of said 
managers and directors to require such annual or periodical pay- 
ment from the stockholders of the Consolidated and Citizens’ Banks, 
independently of their stock obligations, as will accumulate a fund 
sufficient to meet faithfully and regularly the obligations of the State 
for account of these banks, provided the amount required from the 
stockholders of the Consolidated Association be divided in equal in- 

. stalments, running from one to seventeen years; and in all cases 

‘ _ where the instalments, as required by the charter, are not regularly 
met it shall be the duty of the managers to require a privilege and 
mortgage upon the crops or rents of the property mortgaged, as 
authorized by the fourth section of said act of eighteen hundred and 


al ® » “ a © _— 
~ - — : Lbimantentpastenomtinde cam. cc r pact ek amas A ee atime paras er atecntenes cpmeenmmeapeneetanes pemenecnsaten ‘ 
rien aap renee : neha Re Sage ee EE LEE LEST ot ee et 
ry i: bis ge: ditt 
* ah ee 
| Ao 
© tae » Shey 


ia telah entenieiaes eT a sai Wh 
Pee . Poe ~ ee Asow 
iearentetmihn shdunbacmens mates eee eee nattorteeit senrenioees NY) EPL AI I ly A NOTRR RRR ae en leymnacte ne 


ENC CNA AONE ROA SEB OF) 405 
SOR Peat “ rs. 


together are insufficient to meet the annual instalments, and when 

they remain unpaid, notwithstanding the precaution of tak- 
335 ing such privilege and mortgage, and the property is found 
to be in inefficient or unfaithful hands, it shall. be the duty 
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of the commissioners and directors to cause it to be sold, and to 
make such further arrangements, by compromise or otherwise, with 
the debtors of the said banks as they shall deem best calculated to 
secure the intzrests of said institutions. 

Src. 7. Be it further enacted, &c., That the stockholders of any of 
the property banks, through their managers or directors or other- 
wise, be, and they are hereby, authorized to negotiate and contract 
with the bondholders to procure the release of the State. 

Sec. 8. Be it further enacted, &c., That it shall be the duty of the 
managers and directors of all the property banks to apply specially 
the proceeds of all property sold to satisfy stock obligations to the 
redemption of the bonds of the State issued for account of the said 
banks, respectively. ? 

Sec. 9. Be it further enacted, &c., That so soon as any or all the 
property banks shall, by negotiation or payment or by depositing 
the amount in the State treasury, release and fully discharge the 
State from its liability the stockholders shall have the exclusive 
management of the same. 

Sec. 10. Be it further enacted, &c., That the said board of man- 
agers shall not hereafter be competent to allow a higher salary than 
three thousand dollars to the cashiers or secretaries of each of said 

banks, nor to employ any other subordinate officers than may 
336 be absolutely necessary for the business of said banks, nor to 

allow a stated salary to counsel or attorney, except in the 
city of New Orleans (which salary shall not exceed fifteen hundred» 
dollars per annum); but the said board may, by special arrange- 
ment, fix the fees of attorneys for any particular case or suit. | 

Src. 11. Be it further enacted, &c., That no election for directors 
by the stockholders shall be valid unless said election be made by 
a majority of the stockholders present or represented at the meeting. 

Sec. 12. Be it further enactéd, &c., That nothing in this act shall 
be so construed as to revive the charter or permit any banking or 
discounting privileges forfeited by the Citizens’ Bank and Consoli- 
dated Association. 

Approved 6th April, 1847. 


No. 216. 


An act supplemental to an act to protect the State against loss 
on account of its liabilities for the use of the property banks. 


SEcTION 1. Be it enacted by the senate and house of representa- 
tives of the State ‘of Louisiana in General Assembly convened, That 
all property mortgaged to secure stock, which property has been or 
may be purchased at the suit of the Citizens’ Bank of Louisi- 

ana or of :the Consolidated Association of the Planters of 
337 Louisiana against any of their stockholders by or for account 
of said bank and which may be yet unsold shall be con- 
sidered and remain subject to said stock ; and it shall be the duty 
of the board of bank managers to proceed to the sale of all the real 
property belonging to the said banks or which the said banks may 
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hereafter acquire as fast as, in their judgment, the same can be sold 
without detriment to the interest of said banks. | 

Sec. 2. Be it further enacted, &c., That the board of bank man- 
agers be, and they are hereby, authorized to receive from the stock- 
holders of the said banks the bonds of the State issued for account — 
of said banks, as well as all matured obligations of said banks, the 
debtor making due allowance for the difference between the sums of 
interest that the debt to be paid may bear and that which the bonds 
offered may bear up to the maturity of said bonds in payment of 
their annual instalments: Provided, That the first series next fall- 
ing due only of such bonds shall be received for that purpose. 

Src. 3. Be it further enacted, &c., That the stockholders of said 
banks be, and they are hereby, authorized to discharge their whole 
debt in the bonds of the State as provided in the next preceding 
section of this act; and in such case the board of bank managers 
may receive the whole series of bonds in equal proportions of each 
series then outstanding, the said debtor making due allowance for 
the difference between the sums of interest that the debt to be paid 

may bear and that which the bonds offered may bear up to 
338 the maturity of said bonds; or, in case any stockholder may 

desire to pay a portion of his debt only, then said managers 
may receive such amount in bonds which would mature before or 
up to the period when the portion of said debt would fall due, the 
difference of interest being allowed as hereinbefore provided. 

Sec. 4. Be it further enacted, &c., That the eleventh secticn of the 
act to which this is a supplement shall be amended and re-enacted 
so as to read as follows: That no election for directors shall be valid 
unless said election be made by a majority of the votes taken at 
said election. 

Approved 4th May, 1847. 


No. 59. 


An act supplementary to the various acts relative to the liquidation 
of the Consolidated Association. 


Section Ist. Be it enacted by the senate and house of repre- 
sentatives of the State of Louisiana in General Assembly convened, 
That hereafter it shall not be lawful for the stockholders of the Con- 
solidated Association of the Planters of Louisiana to pay any debts 
due by them to said institution otherwise that in specie: Provided, 
That this act shall not .be construed so as to deprive any of said 

stockholders of the privilege of being released from his stock 
339 mortgage by depositing with the bank an amount of the State 
bonds issued in its favor equal to said mortgage. 

Src. 2d. Be it further enacted, &c., That whenever any property 
mortgaged to secure a debt due to the Consolidated Association shall 
be sold at the suit of the board of directors of said bank and it shall 
become necessary for said bank to purchase in said property the 
same may be resold by the said board of directors free of all mort- 
gage or incumbrance created on account of its original liability to 
the bank, whether for stock or otherwise: -Provided, That the prop- 
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erty so purchased shall not be resold except at public auction, after 
thirty days’ notice in the State paper: And provided, That.in pur- 
chasing any property.so sold at the suit of the bank the board of 
directors shall not be allowed to pay a price exceeding the amount 


due the bank and costs; and it is hereby made the duty of said — 


board to use the proceeds of said property in redeeming the out- 

standing bonds of the State issued in favor of said bank and for no 

other purpose whatsoever. | | 
Approved 20th December, 1848. 


No. 118. 


An act to provide for the future management of the affairs of the 
Consolidated Association of the Planters of Louisiana. 


340 SEcTION 1. Be it enacted by the senate and house of rep- 
resentatives of the State of Louisiana in General Assembly 
convened, That on the third Monday of February in every year it. 


shall be the duty of the Governor, by and with the advice and con- . 


sent of the senate, to appoint three persons, citizens of the State, not 
stockholders in the Consolidated Association of the Planters of Lou- 
isiana, having the qualifications required by the second section of 
the act entitled “An act to protect the State against loss on account 
of its liabilities for bonds issued for the use of the property banks,” 
approved the sixth of April, eighteen hundred and forty-seven, to 
be directors in the said Consolidated Association of the Planters of 
Louisiana, who shall have all the rights and perform all the duties 
now had and performed by the board of bank managers in that as- 
sociation and not in conflict with any of the provisions of this act. 

Sec. 2. Be it further enacted, &c., That a president of said Con- 
solidated Association shall be annually chosen from among the 
State directors by the board of directors of the said association, 
which said board shall consist of three directors chosen by the 
stockholders and three directors on the part of the State, appointed 
by the Governor. 

Sec. 3. Be it further enacted, &c., That the president of said as- 
sociation shall be paid by said association, in quarterly payments, 
an annual salary of seven hundred dollars, and each of the other 
State directors an annual salary of four hundred dollars, payable in 

the like manner. | 
341 Sec. 4. Be it further enacted, &c., That the first “appoint- 

ment of State directors under this act shall take place as soon 
as the Governor shall be notified by the board of bank managers 
that the Citizens’ Bank has fully complied with the provisions of 
the act “for the relief of the Citizens’ Bank of Louisiana,” passed 
March tenth, eighteen hundred and fifty-two, whereby the admin- 
istration and conduct of the affairs of the said bank will be restored 
to the stockholders thereof, and if such notification shall not take 
place until after the adjournment of the General Assembly the ap- 
pointment of the directors of the ensuing year shall be made by the 
Governor alone, and all vacancies occurring during the recess of the 
senate shall be filled by the Governor. The first election of presi- 
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dent shall take place as soon as the board of directors is organized 
under this act. | 

Sec. 5. Be it further enacted, &c., That as soon as the Governor 
has appointed the said State directors the board of bank managers 
created by the act entitled “An act to protect the State against loss 
on account of its liabilities for bonds issued for the use of the prop- 
erty banks,” approved the sixth April, eighteen hundred and forty- 
seven, shall cease to exist, but all the provisions of the said act shall 
remain in full force and the rights and powers of the said board of 
bank managers shall continue to be exercised by the State directors, 
so far as the same are applicable to the Consolidated Association 
and are not inconsistent with the provisions of this act. 

Approved April 11th, 1853. 


342 No. 193. 


An act to provide for the liquidation of the Consolidated Associa- 
tion of the Planters of Louisiana. 


SECTION 1. Be it enacted by the senate and house of representa- 
tives of the State of Louisiana in General Assembly convened, That 
the Consolidated Association of the Planters of Louisiana be, and 
are hereby, authorized to invest their assets at a discount of eight 
per cent. per annum on all loans having more than ninety days to 
run. 

Sec. 2. Be it further enacted, &c., That the third section of an act 
entitled “An act to provide for the future management of the affairs 
of the Consolidated Association of the Planters of Louisiana,” ap- 
proved April the eleventh, eighteen hundred and fifty-three, and 
which reads as follows, to wit: 

Sec. 3. Be it further enacted, &c., “That the president of said as- 
sociation shall be paid by said association, in quarterly payments, 
an annual salary of seven hundred dollars, and each of the State di- 
rectors an annual salary of four hundred dollars, payable in like 
manner,” be, and the same is hereby, repealed. 

Approved March 15th, 1855. 


No. 38. 
An act providing for the final liquidation of the Consolidated Asso- 
° ciation of the Planters of Louisiana. 


343 Whereas during the late war this institution and its stock- 
holders have suffered such heavy losses that further delay 
must be granted for its final liquidation: Therefore— 

SECTION 1. Be it enacted by the senate and house of representa- 
tives of the State of Louisiana in General Assembly convened, That 
the managers and directors of the Consolidated Association of the 
Planters of Louisiana be, and they are hereby, authorized to nego- 
tiate the postponement of the payment of the State bonds and cou- 
pons in favor of this bank, on the same terms as now exist, for a 

riod of ten yearsand no more: Provided, however, That the stock- 

olders shall be at liberty to discharge those bonds sooner, and the 
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liquidation: of the bank may be continued until the maturity of the 
payment of the bonds and coupons thus extended. 

Src. 2. Be it further enacted, &c., That an act entitled “An act to 
protect the State against loss on account of its liability for bonds 
issued for the use of the property banks,” approved sixth April, 
eighteen hundred and forty-seven, and all other acts amendatory 
thereto, and under which acts this bank is fully organized, shall 
remain in full force in order to carry out the object of the present 
act. 

Sec. 3. Be it further enacted, &c,, That it shall be the duty of the 
managers and directors to require all stockholders and debtors to 
furnish mortgages on property of sufficient value and other un- 

doubted security in order to be able to redeem at the proper 
344 time the State bonds and coupons remaining due and all in- 
terest arising from the extension of time. 

Sec. 4. Be it further enacted, &c., That the said board of man- 
agers and directors are hereby vested with full power to regulate 
all transactions and contracts with the stockholders and other 
debtors of this bank, so as to accelerate the liquidation and be- 
yond a doubt provide for the redemption of the State bonds and 
coupons. 

Approved February 26, 1866. 


No. 20. 


An act to provide for the further hquidation of the Consolidated 
Association of the Planters of Louisiana; to provide additional 
functions and duties for the president and directors thereof under 
act No. 113 of 1853; to authorize and direct legal proceedings 
by said president and directors; to impose certain additional 
duties upon the board of liquidation and the auditor of public 
accounts, and to give to the State three directors in addition to 
those provided by act No. 113 of 1853. 


Whereas there remains outstanding a large amount of bonds of 
the State of Louisiana issued in aid of the Consolidated Association 
of the Planters of Louisiana under the provisions of an act entitled 
“An act to amend the act entitled ‘An act to incorporate the sub- 

scribers to the Consolidated Association of the Planters of 
345  Louisiana,’” approved February 19, 1828; and 
Whereas by the provisions of said act it was declared that 
the stock, mortgages, and all other hypothecary obligations of said 
corporation should serve as security and special guarantee for the 
reimbursement of said bonds and the interest thereof ; and 

Whereas the State subsequently entered into possession of her 
pledge through the agency of liquidators provided by her laws, 
and by the provisions.of an act entitled “An act to facilitate the 
liquidation of the property banks chartered by the State, approved 
April 5, 1848, did declare that the assets of the Consolidated Asso- 
ciation of the planters of Louisiana” are and shall remain in the 
possession and under the exclusive management of the State of 
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Louisiana until the final payment of all the State bonds issued in 
its favor; and 7 


Whereas under the provisions of act No. 113 of 1853 the president 


and board of directors constituted in accordance therewith are and 
remain the sole lawful liquidators of said corporation, representing 
both the corporation and the State, and are entitled to the possession 
and exclusive management of the assets and affairs of said corpo- 
ration ; and 

Whereas, owing to neglect of duty and other unauthorized acts of 
late officers of the State, the possession and management of the assets 
and affairs of said corporation have been taken and are now with- 
held from the possession of said lawful liquidators, and are held by 

receivers uuder orders of the honorable the circuit court of the 
346 United States to the prejudice of the legal rights of the State: 
Therefore . , 

SECTION 1. Be it enacted by the senate and house of repre- 
sentatives of the State of Louisiana in General Assembly conveyed, 
That the honorable the judges of the circuit court of the United 
States for this district and circuit be, and they are hereby, respect- 
fully requested to cancel and rescind the orders appointing receivers 
for this corporation and to restore its assets and affairs to the control 
and possession of the president and directors, as at present organ- 
ized under the act No. 118 of 1853, which is declared to continue in 
force, except that the Governor shall be authorized to appoint as di- 
rectors three directors on behalf of the State, in addition to those 
provided by the said act No. 113 of 1853, none of whom shall be stock- 
holders in said association or the agent or representative of a stock- 
holder. 

Sec. 2. Be it further enacted, &c., That said president and direct- 
ors be, and are hereby, directed to take such legal proceedings as 
may be necessary to procure the rescinding of all orders of court 
appointing receivers for this corporation and to recover possession 
and control of its assets and affairs. | 

Sec. 3. Be it further enacted, &c., That in case it shall be decided 
by the supreme court of the State that the bonds of the State issued 
in aid of this corporation are legal and valid obligations of the State, 
and properly fundable, it shall be the duty of the board of liquidation, 
upon receiving the same in exchange for consolidated bonds, instead 

of cancelling and destroying them, as provided in the case of 
347 other bonds, to preserve the same, after stamping or printing 

upon them such statement as to show that the obligation of 
the State thereon has been extinguished, and to turn them over to 
the auditor of public accounts on his official receipt, to be preserved 
as evidence of the obligation of the corporation to the State. 

Sec. 4 Be it further enacted, &c., That it shall be the duty of the 
auditor of public accounts to open upon his books an account with 
the Consolidated Association of the Planters of Louisiana, wherein 
he shall charge the same association with the amount of all con- 
solidated bonds issued in exchange for aforesaid bonds, and with 
the interest thereon as it shall accrue, and shall credit the associa- 
tion with amount of all consolidated bonds surrendered to the State 
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by it for cancellation, as hereinafter provided, and with all moneys 
paid in by it to meet interest as it shall accrue. 

Sec. 5. Be it further enacted, &c., That it shall be the duty of the 
president and directors of said association, as soon as they shall be 
restored to possession, to convert into cash all the assets, corporeal 
and incorporeal, of said association (except the stock mortgages 
hereinafter provided for) in the most speedy and effectual manner, 
disposing of the same on such terms of credit and settling with 
debtors on such safe and secure terms as they may deem most ad- 
vantageous to said corporation, and as fast as funds are realized 
from said assets (over and above necessary expenses of liquidation) 
they shall invest the same in consolidated bonds of the State, which 

investment shall be made after notice published during ten 
348 days in the official journal of the State inviting bids, and 

the bonds offered at the lowest price on such bidding shall 
be purchased. | 

Sec. 6. Be it further enacted, &c., That it shall be the duty of the 
said president and directors, as soon as practicable, to make or cause 
to be made an investigation of the mortgage given to secure the 
subscriptions to the capital stock of said association, and ascertain 
therefrom, first, the number of shares of stock outstanding and the 
amount due thereon; second, the respective owners of said stock or 
of the property on which rests the mortgage whereby the same are 
secured, and, third, the value of the: various properties liable for 
said shares of stock, respectively, and. it shall then be the duty of 
the said president and directors to form a careful. estimate of the 
amount which will be necessary to pay, prior to the date of its semi- 
annual maturity, the amount of interest which the State will be 
called on to pay during the current year upon the consolidated 
bonds charged or to be charged to the association, as provided in 
section four of this act, and also of the amount which will be neces- 
sary to purchase and surrender to the State, on or before the first of 
January of the ensuing year, one-tenth of the total amount of con- 
solidated bonds, which may be charged as aforesaid at the date of 
said payment, and the said president and directors are authorized 
and required, after making said investigation and estimates, to 
levy and call in an assessment upon each share of stock and to re- 
quire such periodical payment thereof as may be sufficient and 

timely to pay the interest for the current year and to purchase 
349 the proportion of outstanding bonds estimated as aforesaid, 

and said assessment shall be equal and uniform upon each 
share of responsible stock: Provided, however, That the president 
and directors may discard from consideration any shares of stock 
which are valueless by reason of having no real or personal se- 
curity. | : 

Sec. 7. Be it further enacted, &c., That prior to the first Monday 
of April of every vear subsequent to 1877 it shall be the duty of said 
president and directors to cause similar investigations and estimates 
to be made, and at a meeting to be held on said first Monday of 
April, or at such subsequent day as_may be fixed by the president 
in case the meeting on that day shall for any reason not be held, to 
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levy and call in an assessment similar to the one provided in the 
foregoing section for the purpose of paying punctually the interest. 
accruing during the then current year and also of purchasing and 
surrendering to the State the like amount of outstanding bonds, it 
being the purpose and object of this act to require the president and 
directors to levy and collect annually such assessment as (after pay- 
ing expenses of liquidation) will provide for the punctual payment 
of the annual interest and will extinguish the whole amount of con- 
solidated bonds issued for account of this association within ten 
years from the first day of January, 1878. , 

Sec. 8. Be it further enacted, etc., That any stockholder or owner 

of property subject to stock mortgage who shall fail to pay punct- 
ually the assessments levied under the provisions of this act 
300 shall forfeit the benefit of the delays granted hereby, and the 
president and directors, in their discretion, shall have the 
right, after due demand and delay of thirty days, to sue forthwith 
for personal judgment as well as to enforce the stock mortgage for 
the whole amount of said stock, and the amount recovered and col- 
lected on such suit shall be held by said president and directors as 
a fund from which to pay all assessments due or which may there- 
after become due on said stock. | 

Sec. 9. Be it further enacted, etc., That the amount realized from 
the assessment of each year, after paying expenses of liquidation, 
shall be first applied to the payment of currect interest and the resi- 
due applied to the purchase of bonds: Provided, That any excess of 
bonds purchased over the proportion required for any year shall be 
credited on the assessments for the following year, and any deficit 
shall be made up in the assessment for the said following year. 

Sec. 10. Be it further enacted, etc., That it shall be the duty of 
the auditor of public accounts,-as fast as consolidated bonds are sur- 
rendered to him by the said association, under the provisions of 
this act, after they are credited properly to the account of said 
association, to cancel and destroy the same after public notice in 
the official journal in the presence of as many citizens as may desire 
to be present, and to publish a process verbal thereof and to make 
report thereof in his annual report to the General Assembly. 

Sec. 11. Be it further enacted, etc., That if the stockholders of 

the Consolidated Association of the Planters of Louisiana 
301 = shall fail to elect directors, as provided by act No. 113 of 

1853, the directors appointed by the Governor on behalf of 
the State shall be, and are hereby, authorized to exercise all the 
powers and perform all the functions conferred and imposed on said 
president and directors by the provisions of this or any law until 
said directors are elected. 

Sec. 12. Be it further enacted, etc., That it shall be the duty of the 
president and directors to furnish to the Governor, before the first 
day of January of each year, for communication to the General 
Assembly of the State, a full report of their proceedings during the 

ear. 

Sec. 13. Be it. further enacted, etc., That the liquidation of the 
Consolidated Association may continue until.the payment of all the 
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obligations of the State incurred on account thereof, reserving the 
right of the State, in case of failure on the part of the corporation, 
to provide for payment of interest and annual extinction of part of 
the principal of said bonds, as contemplated by this act, to make 
such other and further regulations for the liquidation as may here- 
after be deemed proper. 

Src. 14. Be it further enacted, etc., That, in case it shall be decided 
by the supreme court of the State that the bonds of the State issued 
in aid of this corporation, though legal and valid obligations, are 
not fundable until after the liquidation of said corporation, the said 
liquidation shall nevertheless be conducted by the president and 

directors of said corporation, as organized under the act No. 
302 113 of 1853, and they shall take all necessary legal proceed- 

ings to take and recover possession of the assets and affairs 
of the corporation, and they shall perform the duties imposed upon 
them by the terms of the fifth section of this act in manner and 
form as therein directed, except that the investment shall be made 
in the outstanding bonds of the State instead of in consolidated 
bords; and the said president and directors, after making the in- 
vestigations prescribed: by section six of this act, shall digest and 
prepare a plan for the further liquidation of this corporation, to be 
included in the report prescribed by section thirteen of this act, in 
order that the Legislature of the State, at its next session, may adopt 
laws for the further and final liquidation of the corporation. 

Sec. 15. Be it further enacted, etc., That no delay shall be granted 
any stockholder under the previous provisions of this act until the 
stockholder desiring to avail himself of it shall have, by authentic 
act, acknowledged all his obligations to the State; that nothing 
herein shall in any way, either directly or indirectly, be held to 
constitute a contract so as to deprive the State of creating, by future 
laws, such additiona! machinery or rémedies as may be deemed 
necessary. | 

Sec. 16. Be it further enacted, ete., That this act shall take effect 
from and after its passage, and that all laws and parts of laws in 
conflict with this act be, and are hereby, repealed to the extent of 


such conflict. 
Approved March 30, 1878. 


300 No. 78. 


An act relative to the Consolidated Association of the Planters of - 
Louisiana to amend act No. 20, approved March 30, 1878 ; to en- 
able said association to settle with its stockholders; to enable said 
stockholders to free themselves and their real estate from said 
stock and mortgages, and to confer upon the president and 
directors certain duties and powers in reference to said settle- 


mepts. 
Whereas it has been decided by the supreme court of this State 


that the bonds issued by the State in aid of the Consolidated Asso- 
ciation of the Planters of Louisiana are valid obligations of the State 
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and entitled to be exchanged for consolidated bonds of the State — 


under the funding act of 1874; and 

Whereas very nearly all of said bonds have been actually funded 
in consolidated bonds of this State under the provisions of said fund- 
ing act of 1874; and | 

hereas suits have been brought against various stockholders 
of said association, who have combined to resist the demands against 
them ; and 

Whereas many stockholders would prefer settling at once their 
share of indebtedness, based upon the actual condition of said associa- 
tion, and that nothing more can fairly be demanded of them; and 

Whereas the protracted liquidation of said association for more 
than a quarter of a century and the very remote prospect of its 
termination, and the very heavy expenses consequent thereon, cause 

great damage to the State and to the unfortunate stockholders, 
354 practically taking their property out of commerce, and that 

it is to the evident advantage of all that the affairs of this 
association be speedily wound up, the State reimbursed its bonds, 
and the properties released from this mortgage— 

Be it enacted by the General Assembly of the State of Louisiana: 

SEcTION 1. That the Consolidated Association of the Planters of 
Louisiana is hereby empowered to settle the liability of its stock- 
holders at once, said settlement to be made by the association and 
to be approved by the directors on the part of the State in the man- 
ner hereinafter provided. 

Sec. 2. Be it further enacted, etc., That it shall be the duty of the 
president and directors of said association, immediately after the 
passage of this act, to make an investigation of the condition of said 
association and ascertain therefrom— 

1st. The total amount and value of all its assets and properties. 

2d. The number of shares of stock outstanding, the respective 
owners of said stock, the amount due on each share, and the amount 
due by each stockholder, the properties on which rest the stock and 
mortgages, and the value of said properties. 

od. The amount of bonds issued by the State in aid of said asso- 
ciation and outstanding, the amount of said bonds funded under the 
act of 1874, the amount of interest thereon matured or paid by the 
State, and the total amount of indebtedness of said association due 

or to become due during this year: Provided, That in mak- 
355 ing this estimate any shares of stock which, by reason of the 

insufficiency in value of the property mortgaged, are of little 
or no value shall be deducted or not counted at all. 

Sec. 3. Be it further enacted, etc., That immediately after making 
said investigation and estimate it shall be the duty of the president 
and directors of said association to calculate the assessment upon 
each share of stock which would be necessary to pay off the whole 
indebtedness of said association at once, which assessment shall be 
equal and uniform upon each share. Immediately after this assess- 
ment is thus ascertained it shall be the duty of the president and 
directors to publish once a week for thirty days, in a newspaper in 
every parish in which is situated any property mortgaged to the 
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association, public notice that they are prepared to settle the debt of 
its stockholders on payment of the assessment against each share, 
as is herein provided, and each stockholder is hereby authorized to 
pay tosaid association the assessment thus charged against him ; 
this payment is hereby authorized to be made in, viz: 

Ist. In bonds of the State issued under the funding ‘act of 1874 
and under the State constitution of 1879 for the share accruing to 
the State in reimbursement of the principal of bonds issued by it 
under the funding act of 1874 in exchange for bonds originally 
issued for the benefit of the Consolidated Association. 

2d. In current funds for outstanding bonds originally issued by 
the State to the Consolidated Association. 

For interest due and to become due to the State on bonds issued 

under the funding act of 1874 in exchange for bonds orig- 
356 _inally loaned to the Consolidated Association. 
To defray the expenses of liquidation. 

In payment of notes held by the Consolidated Association for 
loans to stockholders, and after the payment and settlement shall 
have been made it shall be the duty of the president to authorize, 
and the recorder of mortgages of each parish to make, on the cer- 
tificate of the president, the cancellation of the stock. 

Sec. 4. Be it further enacted, etc., That it shall be the duty of the 
president and directors vearly hereafter, in the month of January, 
to make like condition and statement of the affairs of the associa- 
tion, and to ascertain the amount of assessment necessary to pay 
the debts of the association according" to its standing: at the time of 
said statement, and to make publication of the assessment then re- 
quired, and to ‘proceed as hereinbefore prescribed. 

Sec. 5. Be it further enacted, etc., That each stockholder is hereby 
empowered to enforce the provisions of this act in the courts of the 
State, by mandamus or otherwise, and to settle with the association 


- under judgment of the court according to the terms and spirit of 


this act. 

Sec. 6. Be it further enacted, etc., That nothing herein contained 
shall be construed as obligatory or compulsory on the stockholders, 
nor as suspending any suit or proceeding against them, but no judg- 
ment shall be executed against any stockholder until the expiration 

of the thirty days’ public notice announcing the assessment 
357 for the settlement, and any and all suits and judgments 

against any stockholder shall be annulled and set aside, and 
all inscriptions thereof in the mortgage office cancelled after said 
stockholders shall have settled their indebtedness as herein provided : 
Provided, That in all cases it shall be discretionary with the presi- 
ident and directors to grant additional reasonable time to any stock- 
holder to take advantage of the provisions of this act upon his mak- 
ing a written declaration of his desire and intention so to do. 

Sec. 7. Be it further enacted, etc., That in all things not contrary to 
the provisions of this act and not otherwise herein provided for the 
liquidation of said association shall be governed by the provisions of 
act No. 20 of 1878. 2 

Sec. 8. Be it further enacted, etc., That all laws in conflict with 
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the present act are hereby repealed, and that this act shall take effect 
from and after its passage. : re 
R. N. OGDEN, 
Speaker of the House of Representatives. 
GEO. L. WALTON, 
President pro tem. of the Senate. 


Approved July 5, 1882. | 
| S. D. McENERY, 
Governor of the State of Louisiana. 


A true copy. 
WILL. A. STRONG, 
Secretary of State. 


358 Extracts from the Journal of the House of Representatives and 
Senate of the State of Louisiana for the year 1847, Offered in 
Evidence by Both Parties. 


Monpbay, February 23rd, 1846. 


The president submitted the following report and statement from 
the managers of the Consolidated Association of the Planters of 
Louisiana, which was read: 


CONSOLIDATED ASSOCIATION OF THE 
PLANTERS OF LOUISIANA, 
NEw ORLEANS, 19 February, 1846. Seip wal 


To the Honorable Trasimond Landry, lieutenant governor and pres- 
ident of the senate. 
Str: The managers appointed by the State for the liquidation of 
the Consolidated Association of the Planters of Louisiana beg leave 
to submit to the honorable body upon which you preside a compar- 
ative statement of the affairs of the bank on the 21st April, 1848, the 
day that a general report was made to the ex-Governor, and on the 
14th instant, by which you will perceive that the whole liabilities 
of the bank have decreased $735,356.28, while its assets present only 
a diminution of $688,355.25, showing an improvement in the affairs 
of the bank of $47,001.03 during that time. 
It is to be observed that, although the statement shows a surplus of 
the assets over the liabilities of $39,060.69, there will be finally 
359  aconsiderable loss on the protested paper and other doubtful oe 
claims, which now appear in full to the credit of the bank, | 
and which, at the final liquidation of the institution, will create a 
deficit quite impossible to ascertain at the present time. 
By statement No. 2 you will perceive that the liabilities of the 
State for this institution have decreased during the same period in 
the sum of $557,745.37, including the coupons of interest due on 
the bonds. 
The whole of which is respectfully submitted. 
I remain, sir, your most obedient and humble servant, 
(Signed) H. GALLY, President. 
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STATEMENT No. 1. 


Comparative Statement of the Affairs of the Consolidated Association of 
the Planters of Louisiana on the 21st April, 1843, and on the 18th 


February, 1846. 


Assets of the bank 
2ist April, 1843. 


18th Feb., 1846. 


Notes and bills discounted detuned $381,878 75 $70,331 96 
BROCK JOG «6 niin cccmccducnewmanns 1,178,981 27 987,186 99 
Loans on mortgage -.-.---.-.----- 67,363 51 28,915 74 
Real estate-- SEITE SE LOE UES AES = 131,244 69 108,349 69 
Notes and bills discounted: 
i 406,289 60 455,741 76 
Due by the State of Louisiana --_~- 235,072 65 79,878 46 
Amount carried forward_.. $2,400,830 47 $1,730,404 60 
360 Amount brought forward_-- 2,400,830 47 1,730,404 60 - 
* Bulls receivable._..-.-..---- 245,909 82 195,173 12 
Bank stuck and sundry claims-_--_-. 61,950 10 94,002 98 
SPOG BE DORBOIS 6 oo cc ecittnn cecnne 860 33 
Specie on hand_.-_--...----.----- 3,371 67 4,986 44 
Amount of the assets at the above - | 
mentioned dates ......--..-_---- 2,712,922 39 2,024,567 14 
Amount of the liabilities at the same 
RAE EGR Eee «TAGE ARRIN RCTS eA EIN 2,720,862 73 1,985,506 45 


Excess of liabilities over assets 21st 

A TE -nschcncebipsiaciaieniaiian: atcasiaminas > 7,940 34 
Excess of assets over liabilities 18th 

IT Cece niitaserese-nkieiabignenniincnsmnceantaiesriiiaer eeincinie 


Liabilities of the bank 
21st April, 1843. 


Louisiana State bonds ro in 1843_. $763,000 00 
Louisiana State bonds due in 1848__ 1,617,000 00 
Amount of coupons of interest on 


ELE LL LIAS DIELS. LEE % 117,495 37 
Notes in circulation._._---------- . 157,570 00 
Individual deposits -...---.------- 37,265 58 
FNS DATRUNG onanism sie <nenncnna 22,085 00 
Due local banks.__------.---.---- 4,349 58 
Due foreign bankers -----.-.------- 2,097 20 


39,060 69 


18th Feb., 1846. 


$570,000 00 
1,175,000 00 


194,750 00 
20,405 00 

7,466 45 
17,885 00 


$2,720,862 73 


$1,985,506 45 


361 Consolidated Association of the Planters of Louisiana, New 


Orleans, 19th February, 1846. 


(Signed) G. -MILTENBERGER, Cashier. 
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STATEMENT No. 2. 


Comparative Statement of the Liabilities of the State of Louisiana for the 
Consolidated Association of the Planters of Louisiana on the 21st 
Apri, 1843, and on the 18th February, 1846. 


21st April, 1843. 18th Feb., 1846. 


Louisiana State bonds due in 1843-. $763,000 00 $570,000 00 
Louisiana State bonds due in 1848_. 1,617,000 00 1,175,000 00 
Interest dueon Louisiana Statebonds 117,495 37 194,750 00 


Liabilities at the above-mentioned 


ARR Aap aera ee 2,497,495 37 1,939,750 00 
Diminution in the liabilities of the 
Sense for the bank ....... 2... 22 on. ues 557,745 37 


Consolidated Association of the Planters of Louisiana, New Or- 


leans, 19th February, 1846. 
(Signed) G. MILTENBERGER, Cashier. 


362 Extracts from the Journal of the House of Representatives and 
Senate of Louisiana for the year 1847, Offered in Evidence by 
Both Pariies. 
WEDNESDAY, 20th May, 1846. 


It being now eleven o'clock, 

On motion of Mr Soulé, the bill entitled 7 

“An act to protect the State from loss on account of its liabilities 
for bonds issued for the use of the property banks” 

Was reconsidered. 

Mr. Soulé moved to amend section 3rd of said bill, which is as 
follows: | 

Sec. 3. Be it further enacted, &c., That it shall be the duty of the 
presidents of the board of managers of the Citizens’ Bank of Louisi- 
ana and of the Consolidated Association of the Planters of Louisiana, 
immediately after the promulgation of this act, to call a meeting of 
their stockholders at the banking-houses of the said institutions, re- 
spectively, for the purpose of electing three directors for each from 
among themselves, and said election shall take place at least 15 days 
after said notice shall have been given in two newspapers published 
in this city, in English and French, and hereafter the said elections 
shall be held on the first Monday in February in each vear, and 
each and every stockholder shall be entitled to vote at said election 
as contemplated by their original charter; that the said directors, 
with the managers herein provided for, shall have power to manage 

and to do all things necessary and proper to the liquidation 
363 of the said banks, respectively, not inconsistent with this act 
and existing laws: Provided, however, That no act of the 

directors shall have any validity or force until it shall have received 
the sanction of two of the managers representing the State. 
By striking out all after the words “ validity or force,” in the 19th 
line, and inserting in their stead these words: “In case it should be 
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opposed by three of the managers appointed by the State, nor unless 
assented to by one of said managers.” 

On the adoption of this amendment, the ayes and nays being 
called for, it appeared that 

Messr: Adams, Allen, Bell, Brashear, Briant, Caulfield, Duanoy, 
Dial, Durant, Dupré, Felix Garcia, Garcia of Jefferson, Kenner, 
Mayo, McWhorter, Parham, Cook, Scott, Soule, Strickland, and 
Maunsel White voted in the negative—21 ayes. 

And that Messrs. Couvillion, Farmer, Porche, Porter, Richardson, 
and Taylor voted in the negative—6 nays. 

Consequently, said amendment was adopted. 

On motion, section 3rd was adopted as amended. 

Mr. Soulé moved to amend section 4th, which is as follows: 

Sec. 4. Be it further enacted, &c., That the managers and directors 
of the Consolidated Association be, and they are hereby, authorized 
to extend, by endorsement or otherwise, the bonds of the State in 
favor of that bank 2, 4, 6, 8, 10, 12, and 14 years, and that the man- 
agers and directors of the Citizens’ Bank be, and they are hereby 

» . authorized to extend the bonds of the State in favor,of that 
364 bank, due in 1850, by endorsement or otherwise, 1, 2, 3, 4, 
and 5 years. 

By striking out, in the 4th and 5th lines, the figures “ 2, 4, 6, 8, 
10, 12, 14” and inserting in their stead the figures “3, 6, 9, 12, 15, 
18.” eZ 
Also by inserting after the word “ years,” in the 5th line, these 
words: “ Provided, however, the stockholders shall be at liberty to 
discharge those bonds sooner, and the liquidation of the banks may 
be continued until the maturity and the payment of the bonds thus 
extended.” 

_ And also by adding at the end of said-section these words: “ Pro- 
vided, That the extension shall not be made with a rate of interest 
higher than the bonds now bear.” 

On the adoption of the above amendments, the ayes and nays 
being called for, it appeared that 

Messrs. Adams, Allen, Bell, Brashear, Briant, Duanoy, Dial, Du- 
rant, Dupré, Felix Garcia, Garcia of Jefferson, Kenner, Mayo, 
McWhorter, Parham, Cook, Scott, Soulé, and Maunsel White voted 
in the affirmative—19 ayes. 

And that Messrs. Caulfield, Couvillion, Farmer, Porche, Porter, 
Richardson, Strickland, and Taylor voted in the negative—8 nays. 

Said amendments were adopted. 

On motion, said section was adopted as amended. 


365 Extract from Report of Board of Currency. 


Fripay, January 29, 1847. 
We transmit to your honorable body copies of letters from Messrs. 
Purton & Forstall, agents of Messrs. Barring, Brothers & Co., of 
London, in which those agents complained that, by the statement 
of the Consolidated Association, the liability of the State and the 
debt of the bank were made to appear less than they really were, 
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inasmuch as the bank omitted to mention a certain amount of in- 
terest justly due to said Baring, Brothers & Co.; wherefore said . 
agents requested the board of currency to use their authority over 
that institution with a view of correcting the errors contained in her 
statement. 

We also transmit to your honorable body a copy of the answer 
made by the cashier of that bank to the communication of Messrs. 
Purton & Forstall. The board of currency came to no decision on 
the subject, the parties having mutually agreed to postpone the con- 
sideration of the same. There the matter rests. 

We regret to inform your honorable body that the situation of the 
Citizens’ Bank and of the Consolidated Association is far from being 
satisfactory, as you will see per statements annexed. Coupons of 
interest, given by the State on behalf of the Citizens’ Bank, have 
been protested for non-payment, and amounted, on the Ist of August 
last, to $759,615.51. . On the 1st of February next other coupons of 
the same nature, and amounting to $162,000, will probably be pro- 
tested, making a total of $921,615: for which the State is held re- 
sponsible. With regard to the Consolidated Association she owes, 

according to her statements, for bonds of this State issued in 
366  ~her favor and due since the 30th of June, 1843, the sum of 

$552,000, to which must be added $218,325 of interest on 
State bonds now outstanding; total, 770,325. Your honorable as- 
sembly will therefore perceive that the liabilities of the State in be- 
half of said institution amount for the present to $1,691,940.51. 

Considering that these two banks will not be able for a long time 
to come to pay such considerable sums nor any part thereof on ac- 
count of the accruing instalments and of the running interests which 
they will have to meet, and considering that, in consequence of the 
inability of said institution to fulfil their engagements, the State 
will remain exposed to the demands of their creditors, the board of 
currency have deemed it their duty, by authority of the 2d section 
of the act entitled “An act to revive the charters of the several banks 
located in the city of New Orleans, and for other purposes,” approved 
February 5th, 1842, to call, as soon as practicable, a meeting of the 
proprietors or stockholders of both said banks and to invite them to 
take cognizance of their affairs, and to provide or to suggest the 
manne of providing, if possible, for the pecuniary emergencies above 
stated. 

The board of currency will lay before the Legislature copies of the 
proceedings of the meeting of said stockholders. In the meantime 
the present report of the board of currency is respectfully submitted 
to the consideration of your honorable assembly. | 
CHARLES GAYARRE, 

Secretary of State. 
JOSEPH WALKER, 
| State Treasurer. 
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367 Copy of a Letter Received of Mr. M. Purton, Agent of Baring 
Brothers & Co., of London. 


NEw ORLEANS, 6th June, 1846. 
To the board of currency. 

GENTLEMEN: Having reason to believe that the monthly state- 
ments presented to your board by the Consolidated Association are 
incorrect in a very important particular and have been thus incor- 
rectly presented for many months past, I consider it my duty to 
bring the matter before you in hopes that measures may be taken 
to cause correct returns to be made in future. 

By those statements the liability of the State and the debt of the 
bank are made to appear less, to a considerable amount, than they 
really are, which arises from the circumstance of the board of man- 
agers conceiving, I presume, very erroneously, that the holders of 
the State bonds issued in favor of the association which matured on . 
the 30th June, 1843, are not entitled to interest on the same since 
that date, simply from the fact that no dividend coupons are at- 
tached to those bonds for a period subsequent to maturity. 

The amount of bonds matured as above and thus remaining un- 
paid was represented at the opening of the present session of the 
Legislature to be $575,000, the interest upon which since the 30th 
June, 1843, would make the liability of the State and the debt of 
the bank greater by $80,000 than represented by the managers of 

the latter in their monthly statements to your board. 
368 I presume the reason why no coupons were attached to the 
bonds for a later period than the maturity of the bonds them- 
selves was that insolvency was not contemplated at the time of their 
issue, the face of the bunds representing them as bearing interest at 
the rate of five per cent. per annum _ until paid and a period fixed 
for their redemption. Understanding further that upon the plea 
before stated that managers of the Consolidated Association have 
passed a resolution at their board not to allow interest on the bonds 
for the time which has elapsed since their maturity on the 30th 
_ June, 1843, I herewith enter my protest on behalf of the bondhold- 
ers generally against this act of injustice and claim your interven- 
tion in favor of their just rights. 

I have the honor to be, gentlemen, your obedient servant, 

(Signed) : M. PURTON, 
Agent for Baring Brothers & Co., London. 


The board, having furnished the Consolidated Association with a 
copy of the above letter, received of G. Miltenbergar, cashier, the 
following letter: 


New ORLEANS, 24th June, 1846. 
Messrs. Charies Gayarré, secretary of state; Joseph Walker, State 
treasurer, members of the board of currency. 


Sirs: In reply to your letter of the 8th inst., which I have had 
the honor to receive, I am instructed by the board of managers to 
say that, before entering on the discussion of the very important 
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matter referred to in. Mr. Purton’s letter, they would be very de- 
sirous to see the powers under which that gentleman has 
369 made his protest and acts for and on behalf of the holders of 
the bonds issued by the State in favor of this institution. 
Perhaps the board of currency will please to require the exhibition 
of these powers before going further into this matter. 


I have the honor to remain, sirs, your most obedient servant, 
(Signed) G. MILTENBERGER, Cashier. 


Copy of the above letter was furnished Mr. Purton. 


Copy of a Letter Received of Mr. E. J. Forstall, Agent of the Baring 
Brothers & Co., London. 


i New Orteans, 27th June, 1846. 
To the board of currency. } 

GENTLEMEN: Please accept my thanks for copy of letter to you 
from the cashier of the Consolidated Association of the Planters of 
Louisiana, bearing date 24th inst., wherein said cashier thus ex- 
presses himself: 

“T am instructed by the board of managers to say that, before en- 
tering on the discussion of the very important matter referred to in 
Mr. Purton’s letter, they would be very desirous to see the powers 
under which that gentleman has made his protest and acts for and 
in behalf of the holders of the bonds issued by the State in favor of 
this institution. Perhaps the board of currency will please to re- 
quire the exhibition of the powers before going further into the 

matter.” 3 
370 Although you have not deemed it necessary to require of 

me the exhibition of the powers of Messrs. Baring Brothers 
& Co. to act on behalf of the bondholders, as demanded by the State 
managers, who by law are placed under your direction, still, in order 
at once to render all discussion on that head unnecessary, I beg to 
inform you that Messrs. Baring Brothers & Co. have placed in my 
hands bonds of the State in favor of the Consolidated Association, 
matured 30th June, 1843, which bonds I am ready to exhibit to you. 


‘This, I trust, is such authority as cannot be put in question by the 


State managers of the Consolidated Association; and allow mea few 
observations. 

The State managers, by their answer to you of the 24th inst., 
above quoted, tacitly admit that the interests on the bonds due 30th 
June, 1843, had not been entered in the statements furnished your 
board. You have, therefore, before you the fact that the State man- 
agers, who by law are placed under your direction, repudiate in toto 
the interests due on the bonds issued by the State in favor of the 
Consolidated Association from and after their maturity, say 30th 
June, 1843. | 

Against such repudiation I deem it my duty most solemnly to 

rotest in behalf of Messrs. Baring Brothers & Co., whose bonds I 
hold and am ready to exhibit. The bonds in question were issued 
by virtue of an act approved 19th February, 1828, entitled “An act 
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to amend the act entitled An act to incorporate the subscribers of 

the Consolidated Association of the Planters of Louisiana.” 

of1 Sec. 4 provides the emission of $2,500,000 of State bonds. 
Sec. 5 provides payment of interests and reimbursement of 

principal at such place as may be named in the endorsement. 

Sec.6 is as follows: That the bonds, with privileged mortgage, 
for the sum of three millions of dollars, subscribed by the stockholders 
of the said Consolidated Association in order to guarantee the loan 
of two millions five hundred thousand dollars, shall be deposited in 
the office of said institution for safe keeping and as a guarantee for 
the reimbursement of the principal and interest of the bonds given 
by the State, and, moreover, all the hypothecary obligations of what- 
ever nature subscribed by individuals in favor of said Consolidated 
Association shall send as special guarantee and security for the reim- 
bursement of said capital of two millions five hundred thousand 
dollars and the interest thereof, and shall for that purpose be depos- 
ited in the office of said institution, inasmuch as the said Consoli- 
dated Association is bound for the reimbursement of said bonds 
subscribed by the State, at their respective instalments, and to pay 
the semi-annual interest until the whole amount of the principal is 

reimbursed. | | 
The tenor of the bonds issued by virtue of said act is as follows: 


* One thousand dollars. 


“Know all men by these presents that the State of Louisiana 
acknowledges to be indebted unto the president, directors, and 
company of the Consolidated Association of the Planters of 
372 J.ouisana in the sum of one thousand dollars, which sum the 
said State of Louisiana promises to pay, in current money of 
the United States, to the order of the said presitlent, directors, and 
company on the thirteenth day of June, in the year one thousand 
eight hundred and forty-three, with interest at the rate of five per 
cent. per annum, payable half-yearly at the place named in the en- 
dorsement hereof, viz., on the thirteenth day of June and thirty-first 
of December of every year until payment of said principal sum. 
“In testimony whereof the Governor of the State of Louisiana has 
signed and the treasurer of said State has countersigned these pres- 
ents and caused the seal of the State to be affixed thereto, at New 
Orleans, the thirty-first day. of December, in the year of our Lord 
one thousand eight hundred and twenty-eight. 
“ (Signed) P. DERBIGNY, Gov. 
“ (Countersigned) F. GARDERE, Treasurer.” 


Whereby it is seen— 

Ist. That the State has bound itself to pay interest at the place 
named in the endorsement at the rate of 5 per cent. per annum until 
payment of said principal sum. | 

2d. That the Consolidated Association (see 6 sect. above) has bound 
itself punctually to pay the interests on said bonds until the whole 
amount of the principal is reimbursed. 
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3d. That the whole of the bonds, with privileged mortgage, for 
the sum of $3,000,000, subscribed by the stockholders of said Coa- 
solidated Association in order to guarantee the loan of $25,000,000, 
have been deposited in the office of the Consolidated Association 
for safe keeping and as guarantee for the reimbursement of 
373 the principal and interests of the bonds given by the State, 
and, moreover, all the hypothecary obligations of whatever 
nature, &c., &c. (See sec. 6.) It was under this act and the guar- 
antee above enumerated that Messrs. Baring Brothers & Co., some | 
time in 1828, became the contractors for a large portion of the bonds 
in question. Of these bonds, amounting originally to $2,500,000, 
about $570,000 remain unpaid, although due since 30th June, 18438. 
No part of the securities enumerated in the 6th section, above cited, can 
be legally diverted for any other purpose until the whole of the above 
bonds be redeemed without a breach of the law of 19 February, 1828, 
under which such bonds have been issued and contracted for. All 
subsequent laws authorizing new issues of bonds on the guarantee 
of the same securities contemplated in the 6th section of said act can 
only be considered and take effect legally asa second mortgage, and 
I trust you will see the equity and justice of the assumption. In 
conclusion, I beg to state that it is not the wish of Messrs. Baring 
Brothers & Co., for themselves or the bondholders they represent, 
to throw any difficulty in the way of a just and equitable adjust- 
ment of the affairs of the Consolidated Association. They have, on 
the contrary, on every occasion, evinced every disposition to grant 
that institution every facility it might require honorably to meet its 
debts, as proved by their cash advances, to save the institution from 
protest in 1843, and their several communications to the Legislature 
and to our present executive; but when repudiation is contemplated 
by State managers appointed for the protection of the State, 
374 and consequently of the bondholders, to remain silent. would 
be on their part a dereliction of duty as original contractors 
of the bonds in question. 
I am, gentlemen, your obedient servant, 
E. J. FORSTALL, 
For BARING, BROTHERS & CO. 


OFFICE BoARD oF CURRENCY. 


A true copy of the original. 
A. LEGENDER, Secretary. 


Copy of the above letter was furnished to the Consolidated Asso- 


ciation Bank. : 
By consent of the parties that affair has been postponed until 


further consideration. 
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Comparative Statement of the Affairs of the Consolidated Association 
Bank for the Return Made to the Board of Ourrency. 3 


Dead weights. 


Dates. 


31st Jan’y, 1846. 


25th July, 46. 


16th Dec., ’46. 


Capital of the branches ---_---_---_- 


Be iiss wimstnlcniricn anit tei sncbialieccintinns 108,449 69 108,349 69 18,448 22 
Am’t carried forward --__- ini enigeeies 108,449 69 108,849 69 18,448 22 
375 Am’t brought forward _-_--_- 108,449 69 108,349 69 18,448 22 
Loans on stock______...-_-- 988,186 96 986,118 05 942,305 48 
Other loans not due within 90 days- 100,609 20 | 76,846 64 69,137 75 
Other assets do. do, ‘ 376,916 58 357,330 36 385,259 21 
Protested paper ----._------------ 458,086 48 458,788 41 434,238 26 
TE sic: aciite Iaikeeeithclia audi 2,027,148 94 | 1,969,433 15 1,849,388 92 
Deduct liabilities other than move- 
DG a in nik vw ecknenanatiie 1,217,855 1,124,885 1,099,000 
Balance of dead weight ---_-------- 809,263 94 844,548 15 | —'750,388 92 
Movement. 
Assets 
EE ERG Cts a taceiiied 16,677 23 5,496 28 10,812 45 
ERLE LAAE DARLENE! COCO SE GAS, PEST ROY REE, SANDEE SOIT SE 
Exchange and other assets... ..-. ..|.. 2 e.- | eens see 
Petcare eteonceprnn-opn 16,677 28 | 5,496 28 10,812 45 
Liabilities : 
CIN a iitiinsie dé citi ntin ntiignsés | 789,720 782,365 759,150 
SCE ANE POE 7,466 45 6,835 33 7,576 88 
Other cash liabilities_____._...-___]_._...---_-. TAPE ss Nac cclnliainin iigrn seats. peu wiioanidiaa 
I she cisticishs csi ca iarioilieiicniis 797,186 45 789,200 33 766,726 88 
Excess of assets over liabilities____.|_.._.___-_--_---_-]--------------|-------------- 
Deficiency of do. __-- Se tite 780,509 22 | 783,704 05 755,914 43 
Total of dead weight and move- 
ment: 
Ns ai cecal des wlainigak cin gepemaiiining 2,043,826 17 | 1,974,929 43 1,860,201 37 
I ios tcicatseccnandesseslgedit bbiaads cd ed 2,015,071 45 | 1,914,085 33 1,865,726 88 
Balance of assets --_-- 28,754 72 60,844 10 |-_---_--_-..-- 


Deficiency of do_-_-.---.---------- 


§,525 ‘51 


Office board of currency, New Orleans, 15th January, 1847. 
CHARLES GAYARRE, 
Secretary of State. 
JOSEPH WALKER, 


(Signed) 


(Signed) 


State Treasurer. 
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376 Statement of the Consolidated Association of the Planters of 
Louisiana Furnished to the Board of Currency. 


Amount paid by the stockholders of the Consolidated 

Association on their stock loans from the 12th No- 

vember, 1842, when the bank went into liquidation, 

to this date (2d January, 1847)-------------.---- $273,441 18 
Amount of the Louisiana State bonds due 

in 1843, paid during the same period---- $211,000 
Amount of the Louisiana State bonds due in 


1848, paid during the same period-_------ 526,000 
Amount of coupons of interest on bonds dur- 
ing the same period -------------------- 122,175 


859,175 00 


Amount of the bonds of the State issued in favor of 

this institution now outstanding .._._..----.----- 1,643,000 00 
Of which $552,000 are due since the 30th June, 18438; 

$1,091,000 fall due on the 30th June, 1848. . 
Amount of coupons of interest on State bonds now 


I oo iitiias'cs msstenininirwialine siminbpiartncie icesar inasniee 218,325 00 
The annual receipts during the same period amount 7 

to an average of about.__.---_.-..-------------- 300,000 00 
Expenses of the bank per annum now reduced to--_-- 7,400 00 

EK. & O. E. 


Consolidated Association of the Planters of La., New Orleans, 2d 


January, 1847. 
(Signed ) G. MILTENBERGER, Cashier. 


377 A true copy of the original. . 
A. LEGENDRE, Secretary. 


OFFICE OF BOARD OF CURRENCY, 
TuHursbDay, 11th March, 1847. 


The president submitted a memorial from “ the stockholders of 
the Consolidated Association of the Planters of Louisiana,” assembled 
together at a meeting held at the house of the said association on the 
2d day of March instant for the purpose of deliberating on the affairs 
of said institution, praying that the Legislature authorize by law a 
transaction with the holders of the State bonds issued in favor of the 
Consolidated Association already due or becoming due in 1848, by 
which the nayment of said bonds be extended to periods of 10, 15, 
and 20 years from the 30th June, 1848, and to capitalize all arrears 
of interest accruing up to that period, to bear equal interest with 
the bonds, and to be payable at the same periods; that a board of 


’ managers be organized by law to conduct the liquidation, in which 


board the interests of the State and_those of the stockholders shall 
each be fairly represented and protected, and with such powers as 
shall enable them to raise the needful amount regularly to meet the 
interest as it accrues on the State bonds, and such further annual 


WILLIAM CRESSEY ET AL. VS. HERMANN MEYER ET AL. 193 


amounts as shall be needful to provide for the due payment of each 
series of deferred bonds as they mature. 

Said memorial was read and was referred to the committee on 
finance. 


378 Hearing and Submission. 
Extract from the Minute Book, November Term, 1886. 


NEw ORLEANS, TUESDAY, February 1st, 1887. 


Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, circuit judge. 


WILLIAM CRESSEY 
ve No. 10432 
CONSOLIDATED ASSOCIATION OF THE PLANTERS OF 0. 10432. 
LOUISIANA. 


This cause, as continued from yesterday, came on for final hear- 
ing upon the bill and amended bill of complaint, the petition of 
the State of Louisiana, and the answers and exhibits, proofs and 
replications to the answers of the defendants, Barthelemy Beaubay, 
Hermann Mayer, Charles Getzinger, Pedro Landreaux, Marie Lan- 
dreaux, Meyer Lemann, Bernard Lemann, R. T. Hanson, Mrs. 
George Josiah Lord, and the Citizens’ Bank of Louisiana, Hornor & 
Lee appearing for complainant; M. J. Cunningham, attorney gen- 
eral of Louisiana, on behalf of the State of Louisiana, pro inter esse suo; 
Robert H. Marr, Rouse & Grant, Samuel P. Blanc, for the defend- 

ants named. 
379 And, after hearing further argument from counsel for the 
respective parties, the said cause was submitted, when the 
court took time to consider. 


Complainant’s Offerings. Filed eins 1st, 1887. 
U.S. Circuit Court. 
WILLIAM CRESSEY 
ven No. 10432. 


CONSOLIDATED ASSOCIATION OF THE PLANTERS OF 
LOUISIANA. 


Counsel for complainant and for the State of Louisiana make the 
following offers of evidence: 

Ist. The exhibits annexed to the original bill of complaint. 

2d. do. do. supplemental . do. 

3d. do. do. petition inter esse suo of the State 
of Louisiana. 

4th. The admissions upon the hearing. 

5th. The statutes of the State of Louisiana relating to the Con- 
solidated Association of the Planters of Louisiana. 

6th. The extracts from the journal of the senate of Louis- 
380 _iana for the year 1847, found on pages 29, 114 of volume 1, and 
pages 40, 41, 42, 46, 47, and 109 of volume 2. 
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7th. An act of hypothecation of Jean Bte. Allain to the associa- 
tion, dated 23 May, 1829, marked “ X,” introduced to show the 
form of the original acts of mortgage signed by all the stockholders. 

8th. Form of act of mortgage executed by all the stockholders 
accepting the provisions of the act of the Legislature of 1847 and 
the resolutions of the board of directors relating thereto, marked 
XX. : 

9th. The resolutions of the board of directors accepting the pro- 
visions of the act of 1847. 

10th. Thestatement of the indebtedness of the various defendants, 
whose case is now on trial, as it appears from the books of the asso- 
ciation, marked XXX. 


Complainant’s Evidence. 


The exhibits annexed to the original bill of complaint. See pages 
17 to 38, inclusive, of this transcript. 

381 The admissions upon the hearing. See page 237 of this 
transcript. ) 

The statutes of the State of Louisiana relating to the Consoli- 
dated Association of the Planters of Louisiana. See pages 240 to 
357, inclusive, of this transcript. 3 

The extracts from the journal of the senate of Louisiana for the 
year 1847,found on pages 29, 114 of volume 1, and pages 40, 41, 42, 
46,47, and 109 of volume 2. See pages 358 to 377, inclusive, of 
this transcript. | 

An act of hypothecation of Jean Bte. Allain to the association, 
dated 23 May, 1829, marked “ X,” introduced: to show the form of 
the original acts of mortgage signed by all the stockholders. 


‘ PAROISE D’IBERVILLE, Dans I Etat de lu Louisiane: 


382 Ce vingt-troisiéme de mai mil huit cent vingt-neuf, et dans 
la cinquante-troisiéme année de 1|’Independance des Etats- 
Unis d’Amérique, par devant John Dutton, judge ex officio notaire 
public dument commissioné dans et pour la dite Paroisse d’Iberville 
y resident et en presense des temoins ci-aprés nommes et soussignés. 
Sont personellement comparus M. Jean Baptiste Allain, habitant 
cultivateur et proprietaire domicilié en cette Paroisse d’Iberville et 
madame Carmelite Landry son épouse majeure, du dit sieur son 
mari dument assistée et autorisée 4 |’effet et pour la pleine validité 
des presentes; lesquels dits sieur et dame Allain ont declaré: 
Qu’attendu qu’aux termes de deux actes de la legislature de cet 
Etat; le premier approuvé le seize mars mil huit cent vingt-sept incor- 
orant les souscripteurs 4 l’association consolidée des cultivateurs de 
a Louisiane et le second approuvé le dix-neuf février mil huit cent 
vingt-huit, portant amendement audit acte d’incorporation, des 
uels deux actes les dits sieur et dame Allain déclarent avoir par- 
aite connoissance, le dit sieur Allain est devenu actionnaire du 
nombre de huit actions dans la dite association s’élevant 4 la somme 
de quatre mille piastres. | 
Et attendu que pour les causes et effets mentionnés aux dits deux 
actes législatifs le dit sieur Allain ensa qualité d’actionnaire, est 
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tenu de fournir hypothéque, a la satisfaction de la direction, sur des 
proprietes de valeur égale au montant des actions souscrites chaque 

action étant dela somme de cing cent piastres; en consé- 
083 quence et pour les causes et effets ci-dessus, notaumment ceux 

mentionnés dans les sections cing et six du dit prémier acte 
législatif, expliquées par la section six du dit acte portant amende- 
ment, la quelle section cing pourvoit 4 la garantie du capital et des 
interets des obligations de |’état a payer par la dite association—les 
dits sieur et dame Allain celle-ci toujours assistée et autorisée que 
dit est, se sont, par les présentes, tant pour eux que pour leur héri- 
tiers et ayant cause obligés conjointement et solidairement envers le 
president, directeurs, & Co. de i dite association, et ont en outre af- 
fecté, obligé, et hypothéqué, en faveur des mémes president, direc- 
teurs, et Co., savoir: 

1°. Une habitation située dans la dite Paroisse d’Iberville rive 
gauche du fleuve Mississippi, mesurant cing arpents de face au fleuve 
sur quatre-vingts arpents de profondeur ouvrant de cing degres 
bonde enhaut par une autre terre appartenant au dit sieur Allain, 
et enbas par M. Drausir Allain dela quelle habitation soixante- 
quinze arpents sont cultivés en coton, cinquante-cing arpents en 
mais et le surplus étant en bois debout. 

2°. Les edifices qui sont sur la dite habitation consistant en une 
maison de maitre, deux magasins a mais, un moulin 4 mais, une cui- 
sine, une forge montée, quatre cabanes 4 négres, poulailler, &ec. 

3°. Sept chevaux et quatre paires de beufs. 

4°, Et dix-sept esclaves attaches 4 la dite habitation, dont les 
noms et ages suivent, savoir:. Francois de 34 ans, Julien de 32, Ben 

de 25, Colin de 14, Marcelin de 9, Polidor de 8, Baptiste de 8, 
384 Celestin de 7. Naelet de 5, Robert de 5, Saturne de 4, Ellen de 

34, Babet de 29, Liza de 25, Poupenne de 16, Agathe de 3, and 
Ophelia de 5 mois. ' 

La présente hypothéque est consentie sous la condition expresse: 
que si le dit sieur Allain paye le montant de ses actions sur requisi- 
tion de la direction, ce qui si aura lieu qu’a l’effet de payer les obli- 
gations fournient par |’Etat et les interéts dus sur icelles, lui et la 
dite dame son épouse seront entiérement dégagés, et pourront en 
exiger main levée. 

Cette hypothéque est également consentie sous la condition: que 
si un autre actionnaire était accepteé—par la direction, au lieu et 
place du dit sieur Allain—ceiui-ci et la dite dame son épouse seront 
plainement dégagés, et pourront de méme en exiger main levée. I] 
est encore bien entendu quesi le produit des propriétés presentement 
hypothequées ne suffisoit pas en cas de vente pour payer le montant 
des actions du dit sieur Allain, et sera obligé de payer le reliquat 
dans tel delai qu’il plairoit 4 la direction de fixer. 

Promettent et s’obligent les dits sieurs et dame Allain de ne ven- 
dre, aliener, ni hypothequer aucune partie des biens ci-dessus, ni 
d’en disposer d’aucune maniére jusqu’d ce que les causes et effets 
pour lesquels la présente hypothéque est consentie aient été pleine- 
ment satisfaits, et j’usqu’a ce que main levée de la dite hypothéque 
aie été donnée, soit conformement 4 la section huit de |’ordonnance 
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établissant des reglemens pour |’administration de la dite as- 
385 _ sociation, soit autrement; et si contre la teneur et la véritable 
intention de la présente clause les dits sievrs, et dame Allain, 
ou aucun d’eux, vendent, alienent ou hypothequent aucune partie 
des dits biens, ou en disposent en aucune maniére tout semblable 
contrat fait au mepris de la presente clause sera mil et de mil effet 
a l’égard de la dite association sont les droits et priviléges ne seront 
en aucune manniere alterés ou effetés par aucune vente, alienation, 
hypothéque, ou désposition faite en violation de la presente clause, 
la dite association se reservant les droits, priviléges et facultés neces- 
saire, afin qu’en cas de non accomplissement d’aucune des obliga- 
tions qui leur sont imposées, les biens ici décrits puissent étre a la 
requéte des dits président directeurs et compe saisis, et vendres par 
la voie de l’exécution parée en quelques mains que les dits biens ou 
aucune partie d’iceux puissent se trouvés é6tre passées en vertu de 
tout semblable acte de disposition ou alienation fait au mepris de la 
présente clause de la méme maniére que s’il n’avoit été fait, et ce 
sans que la dite association puisse é6tre tenue de poursuivre préala- 
blement les dits sieur et dame Allain, ni d’obtenir jugement contre 
eux ni en aucune maniére disenter leurs biens et propriétés; et pro- 
mettent en outre les dits sieur et dame Allain dans le cas ou par la 
suite les dits président Directeurs & Co., viendroient a l’appercevoir 
d’aucun vice dans les titres des propriétés susdécrites, qu’eux les dits 
sieur et dame Allain remedieront 4 ces vices, et ce dans les delais 
raisonables qui leur seront prescripts par les dits présidents direc- 
teurs et comp., sous peine d’étre privés du crédit assuré parla charte 
& tout actionnaire. 
386 Renoncent formellement les dits sieur et dame Allain au 
benefice de toutes loix qui pourroient etre dans sa suite pas- 
sées par la Legislature soit pour changer le mode actuel de proceder 
sur saisie soit pour accorder de plus longs delais aux debiteurs ou 
pour suspendre les payemens et en fin a toutes lois passés ou a passes 
qui vendroient a attablir le present contrat lequel les dits sieurs et 
ame Allain veulent qu'il aie pleine force et vertu, non obstant toutes 
lois a ce contraires et declare la dite dame Allain toujours assitée, et 
authorisée que dit est, qu’en intervenant au present contrat ce n’a 
ete que de son propre mouvement et volonte libre dans ]’intention 
de fournir un titre aussi bon que possible a la dite association sur 
quoi le notaire soussigne lui ayant lu la section vingt-trois du dit 
premier acte legislatif qui dite que dans tous les contrats ou obliga- 
tions hypothecaires consenties par des individus en faveur des presi- 
dent directeurs et compe ou les femmes des dite individus majeures 
qu’elles soient s’obligeroient conjointement et solidairement avec 
eux les biens et droits de la femme soient dotaux soient de toute 
autre nature seront affectes par les dits contrats ou obligations, la 
dite dame Allain a declare qu’elle a parfaite connoissance de ce a 
quoi elle s’oblige, qu’elle persiste dans la meme volonte qu’elle a deja 
manifestée et que de son plein gre et volonte libre elle approuve et 
ratifie tout ce qu’elle a fait en vertu des presentes se sountettant aux 
peines prononcees contre elle par la section vingt-trois sus rappelée. 
D’apres le certificat de bureau des alienations de cette Paroisse 
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d’Iberville lieu de Ja situation. des immeubles il n’existe 
387 point d’enregistrement d’acte d’ou il resulteroit que les 

biens qui font l’objets des presentes ont ete alienes par les dits 
sieur et dame Allain. 

Et d’apres le certificat du bureau des hypotheques de cette meme 
paroisse les deux certificats ci-annexes. 

Il paroit que les biens susmentionnes des dits sieur et dame 
Allain ne sont affectes d’autres hypotheques que d’une hypotheque 
toute et legale resultant de la curatelle du mineur Ursin Allain dont 
le montant n’est pas exactement etabli, et qui n’est, pas moindre de - 
trois mille piastres ni plus de trois mille cing cent piastres. 

Et par suite de ceque dessus les dits sieur et dame Allain ont dit 
et declare que voulant user du credit qui leur est accorde par la sec- 
tion six du dit premier acte legislatif ils se sont adresses aux dits 
president, directeurs & Co. de la dite association a |’effet d’obtenir, 
comme en effet ils reconnoissent avoir obtenu, le pret non encore 
effectué de la somme de deux mille piastres a faire deduction de 
l’escompte calcule sur le pied de huit pour cent:par an, en consequence 
les dits sieur et dame Allain promettent et l’obligent conjointement 
et solidairement de rembourser la dite som me de deux mille piastres le 
vingt-troisieme jour du mois de May mil huit cent trente, a jour fixe a 
l’effet de quoi ils ont presentement produit une obligation de la dite 
somme de deux mille piastres souscrite ce jour par eux les dits sieur et 
dame Allain sous la solidarité que dessus payable a la dite epoque 

vingt-troisieme jour de May mil huit cent trente, fixe aux dits 
388 président, directeurs et comp., la quelle obligation a ete signée 

et paraphée ne varietur par le notaire sousigne conformement 
a la loi et en conformite de l’acte hypothecaire susmentionne. Tres 
expressement entendu 1° que les dits sieur et dame Allains’obligent 
par les presentes conjointement et solidairement a paver a 1’expira- 
tion de chaque année en deduction de dit pret un quatorzieme ou 
toute autre quantite, que les presidents, directeurs & Co. pourroient 
avoir besoin de faire entrer et de plus l’escompte pour |’année sur 
la balance dont ils resteront debiteurs, etant bien entendu que I’ob- 
ligation de deux mille piastres ci dessus decrite restera en la posses- 
sion des dits president, directeurs & Co., lesquels crediteront au dos 
de l’obligation susdite les dits sieur et dame Allain de tout payement 
partiel, fait en deduction d’icelle obligation conformement aux pre- 
sentes. 

2. Que si les dits sieur et dame Allain manquoient a effectuer le 
payement requis d’aucune partie du capital ou des escomptes ainsi 
qu’il est dit ci dessus, qu’alors ils perdront le droit de prolonger leurs 
payements ainsi que tous autres avantages qui leur sont accordes et 
seront sujets a etre poursuivis en remboursement de tout ce qu’ils 
pourroient devoir a l’association, tant en capital qu’interets et 
frais. . 

Et attendu que le payement du pret ci-dessus obtenu est subor- 
done a l’acceptation des presentes par les dits president et directeurs 
& Co. et a la remise qui sera faite a ceux-ci de ]’obligation ci-dessus 

Ja dite dame Allain sous |’autorisation du dit sieur son mari 
389 pour ce qui la concerne, donne par les presentes au dit sieur 
son mari pouvoir de pour elle et en son non soumettre le pres- 
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ent acte a l’acceptation des dite president, directeurs & Co. et sur ce 
fait leur remettre l’obligation ci-dessus en recevoir le montant sauf 
la deduction de l’escompte susmentionne a cet effet tirer tous checks, 
mandats et generalement pour parvenir a une conclusion de I’affaire 
en question tout ce qu’elle pourroit elle-meme si elle se trouvoit sur 
les sieur a la Nouvelle-Orleans. | 

Fait et passé en mon etude en la dite paroisse les jour mois et an 
susdits en presence de Messrs. Nicholas Sburlati et Alexandre Cu- 
villier, temoins competens qui ont signe avec la dite dame Carmelite 


‘Allain, nee Landry, et moi juge susd’r. le dit sieur Jean Baptiste 


Allain ne sachant pas ecrire a fait sa marque ordinaire. 
| Marque ordinaire de JEAN BAP’TE ALLAIN. 
CARMELITE LANDRY. 
N. SBURLATI. | 
ALEX. CUVILLIER. 
JOHN DUTTON, P. Judge. 


I, John Dutton, parish judge in and for the parish of Iberville, do 
hereby certify that the foregoing is a true copy of the original re- 
corded in my office and duly inscribed in my Register of Mortgages 
this twenty-third day of May, in the year of our Lord one thousand 
eight hundred and twenty-nine. : 

In testimony whereof I have hereunto set my hand and public 


seal the day and year as above. | 
[SEAL. | JOHN DUTTON, P. Judge. 


390 On this twenty-fifth day of May, in the year eighteen hun- 

dred and twenty-nine, I, John Dutton, parish judge in and 

for the parish of Iberville, do hereby certify that neither on the day 

of the date of the foregoing act nor since that day has there been 

recorded or passed in my office no act of alienation or mortgage 

affecting the property mortgaged in the foregoing act other than that 
in said act contained. 

Witness my hand and public seal. 
[SEAL. ] JOHN DUTTON, P. Judge. 


I, the undersigned, judge in and for the parish of Iberville, ex 
officio recorder of mortgages in and for said parish, do hereby certify 
that the inscription of the foregoing mortgage was renewed on the 
11th day of May, in the year eighteen hundred and forty-three, in 
Record Book V, No. 264. 

In testimony whereof I have hereunto set my signature and pub- 


lic seal. 
[SEAL. ] JOHN DUTTON, P. Judge. 


The lands and slaves were, on the 8th April, eighteen hundred 
and thirty-four, with the stock in the Consolidated Bank, sold at sale 
of succession of Jean Baptiste Allain to Julien Allain and by the 
latter, on the 27th June, 1835, transferred — Carmelite Landry, 
widow of J’n Bte. Allain, she assuming the mortgage and obliga- 
tions of the original subscriber for stock, J. B. Allain, in relation to 
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said stock and loan. The Widow Allain subsequently sold two 
arpents of the lJand—that is, 2-fifths of it—but the remainder and 
slaves are fully sufficient to pay for the stock subscribed for. All 


which [ certify. 
[ SEAL. ] | JOHN DUTTON, P. Judge. 


391 Translation. 


PARISH OF IBERVILLE, Jn the State of Louisiana : 


This twenty-third day of May, one thousand eight hundred and 
twenty-nine, and in the fifty-third year of the Independence of the 
United States of America, before John Dutton, judge, ex officio 
notary public, duly commissioned in and for said parish of Iber- 
ville, therein residing, and in presence of the witnesses herein- 
after named and undersigned, have personally appeared Mr. Jean 
Baptiste Allain, resident planter and owner, domiciled in this 
parish of Iberville, and Mrs. Carmelite Landry, his wife, major, by 
her said husband, hereto duly assisted and authorized and for the 
purpose of making valid these presents, which said Mr. and Mrs. 
Allain have declared. 3 

Whereas, according to the terms of two acts of the Legislature of 
this State, the first, approved the sixteenth of March, one thousand 
eight hundred and twenty-seven, incorporating the subscribers to 
the Consolidated Association of the Planters of Louisiana, and the 

second; approved the nineteenth February, one thoysand 
392  ~=eight hundred and twenty-eight, amending said act of incor- 

poration, of which two acts the said Mr. and Mrs. Allain de- 
clared they have full knowledge, the said Mr. Allain did become a 
stockholder in the number of eight shares of stock in the said asso- 
ciation, amounting to the sum of four thousand dollars. 

And, considering that for the causes and purposes mentioned in 
said two legislative acts, the said Mr. Aljain, in his capacity as slave- 
holder, is requiréd to furnish mortgage, satisfactory to the directors, 
upon property equal in value to the amount of the shares sub- 
scribed, each share being for the sum of five hundred dollars, in 
consequence and for the causes and purposes aforesaid, particularly 
those mentioned in the fifth and sixth sections of the legislative 
act first aforesaid, explained by the sixth section of the act amenda- 
tory thereof, which said section five provides for the guarantee of 
the capital and interest of the obligations of the State to be paid by 
the said association, the said Mr. and Mrs. Allain, the latter always 
assisted and authorized as aforesaid, did, by these presents, obligate 
themselves, their heirs and assigns, jointly and severally, unto the 
president, directors, and company of the said association, and have 
besides affected, obligated, and mortgaged in favor of the said presi- 

dent, directors, and company the following property, to wit : 
393, 1st. A plantation situate in said parish of Iberville, on the 
left bank of the Mississippi river, measuring five arpents front 
on the river by a depth of eighty arpents, widening by five degrees, 
bounded above by another property belonging. to the said Mr. 
Allain and below by that of Mr. Drausin Allain, seventy arpents of 
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which said plantation are cultivated in cotton, fifty-five arpents in 
Indian corn, and the remainder consisting in standing timber. 

2d. The buildings which are on the said plantation, consisting. of 
a dwelling-house, two corn-houses, a corn-mill, one kitchen, a black- 
smith shop, four negro cabins, a hen-house, etc. © 

3d. Seven horses and four pairs of oxen. 

4th. And seventeen slaves attached to the said plantation, the 
names and ages of which are as follows, to wit: Francois, 34 years; 
Julien, 32; Ben., 25; Colin, 14; Marcelin, 9; Polidor, 8; Baptiste, 
8; Celestin, 7; Nallet, 5; Robert, 5; Saturne, 4; Ellen, 34; Babet, 
29; Liza, 25; Pouponne, 16; Agathe, 3,and Ophelia, 5 months. 

The present mortgage is granted under the express condition 
that if the said Mr. Allain pays the amount of his shares on the de- 
mand of the board, which will only be made for the purpose of pay- 
ing the obligations furnished by the State and the interest due 
thereon, he and his said wife will be entirely released and equally 

able to require the cancellation of the said mortgage. | 
394 This mortgage is further granted under the condition that, 

if another shareholder should be accepted by the board in 
place and stead of the said Mr. Allain, he and his said wife will be 
fully released and will be equally able to exact cancellation of the 
said mortgage. It is also well understood that if the proceeds of the 
property now mortgaged will not suffice in case of sale to pay the 
amount of the shares of the said Mr. Allain he will be obliged to 
pay the remainder within the delay which it will pl@se the board 
to fix. 

The said Mr. and Mrs. Allain promise and bind themselves neither 
to sell, alienate, nor mortgage any portion of the above-mentioned 
property nor to dispose thereof in any manner until the causes and 
purposes for which this mortgage is granted shall have been fully 
satisfied and until the said mortgage shall have been released, in con- 
formity with the eighth section of the ordinance establishing the 
regulations for the administration of the said association or in any 
other manner; and if against the tenor and the true intention of 

, this clause the said Mr. and Mrs. Allain or either of them 
395 sell, alienate, or mortgage any part of said property or dispose 
of it in any manner any such contract made in contraven- 

tion of this clause shall be null and of no effect as regards the said 
association, the rights and privileges of which shall in no manner 
be altered or affected by any sale, alienation, mortgage, or disposi- 
tion made in violation of this clause; said association reserving the 
rights, privileges, and powers necessary in ease of the non-fulfilment 
of any of the obligations which are imposed upon them, the prop- 
erty herein described at the suit of the said president, directors, and 
company may be seized and sold by way of execution, no matter in 
whose hands the said property or any part thereof may have passed 
by virtue of any similar act of disposition or alienation made con- 
trary to this clause, in the same manner as if the same had not been 
made, and this without the said association being held to sue pre- 
viously the said Mr.and Mrs. Allain nor to obtain judgment against 
them, nor in any manner to discuss their goods and estates; and 
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the said Mr. and Mrs. Allain promise besides that should the . 
396 said president, djrectors, and company hereafter discover any 

vice in the titles to the property above described, that they, 
the said Mr. and Mrs. Allain, will remedy these viees, and this within 
such reasonable delays which shall be prescribed by the said presi- 
dent, directors,and company under penalty of being deprived of the 
advantages secured by the charter to each stockholder. : 

The said Mr. and Mrs. Allain renounce formally the benefit of all 
laws which may hereafter be passed by the Legislature, whether to 
change the actual mode of proceeding by seizure, whether to grant 
longer delays to debtors, or to suspend payments, and, finally, of all 
laws passed or to be passed which may tend to weaken the present 
contract which ‘the said Mr. and Mrs. Allain desire shall have full 
force and virtue, notwithstanding all laws to the contrary ; and the 
said Mrs. Allain, always assisted and authorized as aforesaid, declares 
that in intervening in this contract she does so of her own accord 

and free will, with the intention of furnishing the best title 
397 possible to said association; whereupon the undersigned . 

notary having read to her the twenty-third section of the first 
mentioned legislative act, which says that in all contracts or hypoth- — 
ecary obligations entered into by individuals in favor of the said 
president, directors, and company, where the wives of'the said indi- 
viduals are majors, they shall be bound conjointly and solidarily 
with them, and the goods and rights of the wife, whether dotal or 
of any other nature, shall be affected. by said contracts or obliga- 
tions, the said Mrs. Allain has declared that she has full knowledge | 
of that to which she binds herself; that she persistsin the same will 
which she has already expressed, and that willingly and of her own 
free will she approves and ratifies all that she has done by virtue of 
these presents, submitting herself to the penalties pronounced 
against her by section twenty-three, above mentioned. 

According to the certificate of the office of conveyances of this 
parish of Iberville, the place in which the immovables are situate, 
there is no act registered whereby it would appear that the property 

referred to in these presents have been alienated by the said 
398 Mr. and Mrs. Allain; and, according to the certificate of the 
office of mortgages of the same parish, both certificates being 
hereto annexed, it appears that the property above mentioned of the 


‘said Mr. and Mrs. Allain are affected by no other mortgages than 


the tacit and legal mortgage resulting from the curatorship of the 
minor, Ursin Allain, the amount whereof is not exactly established, 
and which is not less than ‘three thousand dollars nor more than 
three thousand five hundred dollars. 

And in consequence of the foregoing the said Mr. and Mrs. Allain 
have said and declared that, desiring to use the advantage which is 
accorded them by section six of said legislative act, they have ap- 
plied to the said président, directors, and company of said associa- 
tion for the purpose of obtaining, as in fact they recognize having 
obtained, the loan, not yet effected, of the sum of two thousand dol- 

lars, with deduction to be made of discount calculated at the 
399 rate of eight per cent. per annum ; in consequence the said 
26—1112 | . 
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Mr. and Mrs. Allain. promise and obligate themselves, con- 
jointly and solidarily, to reimburse the said sum of two thousand 
dollars the twenty-third day of the month of May, one thousand 
eight hundred and thirty, punctually on that-day, for the purpose 
of which they did produce an obligation for the said sum of two 
thousand dollars subscribed this day by them, the said Mr. and Mrs. 
Allain, solidarily as above mentioned, payable on said date, twenty- 
third day of May, one thousand eight hundred and thirty, punct- 
ually to the said president, directors, and company, which obliga- 


tion has been signed and paraphed ne varietur by the undersigned 


notary, conformably to the law and in conformity to said-act of 
mortgage above mentioned. It is expressly understood— 

1st. That the said Mr. and Mrs. Allain obligate themselves by 
these presents, jointly and solidarily, to pay at the expiration of 
each year in reduction of said loan one-fourteenth or any such 

other proportion which the president, directors, and com- 
400 pany may require to be made, and besides the discount for 

the year on the balance for which they will remain debtors, 
it being well understood that the obligation of two thousand dollars 
here-above described will remain in the possession of the said 
president, directors, and company, who will credit on the back of 
the obligation aforesaid the said Mr. and Mrs. Allain of all partial 
payments made in reduction of said obligation in conformity with 
these presents. : 

2d. That if the said Mr. and Mrs. Allain fail to make the pay- 
ment required for any part of the capital or the discounts as afore- 
said, then they will lose the right to prolong their payments, as well 
as all other advantages granted them, and shall be subject to be sued 
for the reimbursement of all they may owe the association—capital, 
interest, and costs. , 

And, considering that the payment of the loan here-above ob- 
tained is conditioned on the acceptance of these presents by the 
said president, directors, and company and to the remittance which 
will be made to them of the obligation above named, the said Mrs. 
Allain, under authorization of her said husband for that which 

concerns her, gives by these presents to her said husband 
401 authority for her and in her name to submit the present act 

to the acceptance of the said president, directors, and com- 
pany, and by this fact to put them in possession of the obligation 
above named, to receive the amount, less the deduction of the dis- 
count above mentioned, and for this purpose to draw all checques, 
drafts, and generally to arrive at a conclusion of the business in 
a do all she could herself do if she were present in New 
rleans. 
Made and passed in my study, ir. the said parish, the day, month, 


and year above named, in presence of Messrs. Nicholas Sburlati and . 


Alexandre Cuvillier, competent witnesses, who have signed, with the 
said Mrs. Carmelite Allain, née Landry, and myself, judge aforesaid ; 
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the said Mr. Jean Baptiste Allain, not knowing how to write, has 
made his ordinary mark. 
Ordinary mark of JEAN BIPTISTE ALLAIN: x 
CARMELITE LANDRY. 
N. SBURLATI. 
ALEX. CUVILLIER. 
JOHN DUTTON, P. Judge. 


402 Form of act of mortgage executed by all the stockholders ac- 

cepting the provisions of the act of the Legislature of 1847 

and the resolutions of the board of directors relating thereto, 
marked XX. 


Etats-Unis D’AMERIQUE, : 
ftat de la Louisiane, Ville de la Nowvelle- Orleans: 


Aujourd’hui, ce — , mil huit cent quarante—, et dans la 
soixante et — année de |’Indépendence Américaine. 

Par-devant Amédée Ducatel, notaire public, diment commissionné 
pour cette ville, et la paroisse d'Orléans, y résidant, et en présence | 
des témoins ci-aprés nommeés et soussignés. 

Ont comparu: Monsieur et madame , son 
épouse, majeure, du dit sieur son mari diment assistée et autorisée 
a Peffet et pour la pleine validité des présentes, domiciliés en la 
paroisse — et cet Etat d’une part;..et Monsieur Alonzo Morphy, 
demeurant en cette ville, agissant en qualité de president de |’Asso- 
ciation Consolidée des Cultivateurs de la Louisiane, établie en cette 


ville, et en vertu des resolutions prises par les commissaires et les 


directeurs de cette institution, dans leur séance du cing juin 
403 mil huit cent quarante-sept d’autre part. 

Lesquels ont exposé que par acte passé le — ——, devant 
le dit sieur et la dite dame - ont hypothéqué 
pour la garantie de — actions du fonds capital de l’Association Con- 
solidée des Cultivateurs de !a Louisiane, montant a la somme de — 
et pour un prét de — accordé sur ses actions, certaines propriétés 
décrites dans le dit acte, auquel il est refére pour plus de certitude, 
et comme fesant partie des présentes. 

Que la dette du dit sieur et de la dite dame s’éléve 
aujourd’hui en capital et interéts arrétés an — a la somme de —. 

Que les commissaires et les directeurs nommés en vertu d’un acte 
de la Legislature de cet etat (approuvé le 6 Avril, 1847, et intitulé 
“acte a l’effet de mettre |’Etat a l’abri des partes qui pourraient ré- 
sulter des bons de |’Etat, émis en faveur des banques hypothécaires ”) 
pour administrer les affaires de |’Association Consolidée, ayant résolu 
dans la séance du cing juin mil huit cent quarante-sept. : 

“1°, D’exiger une contribution annuelle de six piastres par action 
de la part des actionnaires, 4 l’effet de payer réguliérement les obli- 

gations contractées par |’Etat pour la dite institution. 


404 “2°. De faire balancer et arréter le compte de chaque action- 


naire, tant en capital qu’en intéréts, pour le montant total 
en soit devisé en dix-huit paiments annuels, dont le premier devra 
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s’effectuer, au plus tard, le premier juin mil huit cent quarante-huit, 
et les autres, au plus tard, le premier juin de chacune des années 
suivantes, avec intéréts au taux de sept pour cent l’an sur le mon- 
tant du capital restant da au moment de payer chaque dix-huitiéme.” 
Que le dit sieur et la dite dame se soumettant 4 la réso- 
lution exigeant le paiement de la contribution annuelle de six pias- 
tres par action, et acceptant les délais de un 4 dix-huit ans qui 
sont fixés pour le paiement de leur dette, parce qu’ils considérent 
_ ces delais sont nécessaires pour les mettre 4 méme de payer. la 
ite dette, tout en payant la contribution. 3 
Le dit sieur Alonzo Morphy est convenu avec le dit sieur et la 
ditte dame que leur dette sera payable en dix-huit annees, 
mais cette convention est faite sous la réserve expresse de tous les 
droits et privilges de ]’Association Consolidée résultant de l’acte du 
(original act of mortgage to secure stock subscription) et notamment 
sous la réserve de l’hypothéque consentie par le dit acte sur les pro- 
priétés y décrites, par le dit sieur et la dite dame tant 
pour la garanties des dites — actions, que pour assurer le rem- 
boursement de l’obligation souscrite par eux. Le dit sieur 
405 A.Morphy entendent seulement assurer au dit sieur et a 
la dite dame termes et délais pour le paiement de 
leur dite obligation, et déterminer le mode de vente des propriétés 
en cas de saisie, conformément 4 ce qui va 6tre stipulé ci-aprés, sans 
opérer aucune novation. 

En conséquence, le dit sieur et la dite dame s’obligent 
a payer et rembourser la susdite some de — a la dite Association 
Consolidée, avec intéréts sur cette somme & raison de sept pour cent 
par an, dans un, deux, trois, quatre, cing, six, sept, huit, neuf, dix, 
onze, douze, treize, quatorze, quinze, seize, dix-sept, et dix-huit ans 
a partir — A cet effet et 4 l’appui de lobligation ci-dessus 
= le dit sieur et la dite dame ont fourni dix-huit 

ons ou obligations souscrites par eux conjointement et. solidaire- 
ment, datées de ce jour, et faites 4 l’ordre du caissier de la dite As- 
sociation Consolidée. 

La premiére, de la somme de —, composée: 1°, de —, dix huitiéme 
du susdit capital, et 2°, de —, interéts 4 sept pour cent |’an sur la 
totalité de ce capital, et payable a jour fixe; la seconde, de la somme 
de —, composée: 1° —, dix-huitiéme du dit capital ; 2°, et de —, in- 

3 térets 4 sept pour cent l’an sur toute la balance due sur ce 
406 capital, et payable a jour fixe; la troisiéme, de la somme de 
— composée: 1°, — dix-huitiéme du dit capital; 2°, etde—, 
intéréts 4 sept pour cent |’an sur toute la balance due sur ce capital 
et payable 4 jour fixe; la quatriéme, de la somme de —, composée: 
1°, — dix-huitiéme du dit capital; 2°, et de —, intéréts 4 sept pour 
cent l’an sur toute la balance due sur ce capital, et payable 4 jour 
fixe; la cinquiéme, de la somme de —, composée: 1°, —, montant 
d’un dix-huitiéme du dit capita] ; 2°, et de —, montant des intérets 
a sept pour cent I’an sur toute la balance due sur le capital, et pay- 
able 4 jour fixe; la sixiéme de la somme de —, composée: 1°, —, 
montant d’un dix-huitiéme du dit capital; 2°, et de —, montant des 
intéréts & sept pour cent l’an sur toute la balance due sur le capital, 
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et payable 4 jour fixe, le — ; la septiéme, de la somme de —, 
composée, 1°, —, montant d’un dix-huitiéme due dit capital; 2°, 
et de —, intéréts 4 sept pour cent l’an sur toute la balance 
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due sur ce capital, et payable 4 jour fixe, le — ; 
407 la huitiéme, de la somme de —, composée: 1°, de —, dix- 
huitiéme du dit capital ; 2°, et de —, intérétg 4 sept pour cent 


l’an sur toute la balance due sur ce capital, et payable 4 jour fixe, 
le — ; la neuviéme, de la somme de —, composée: 1°, de —, 
dix-huitiéme du dit capital; 2°, et de —, intéréts 4 sept pour cent 
l’an sur toute la balance due sur ce capital, et payable 4 jour fixe, 
le — ——-; la dixiéme, de la somme de —, composée: 1°, de —, 
dix-huitiéme du dit capital ; 2°, et de intéréts 4 sept pour cent |’an 
sur toute la balance due sur ce capital, et payable a jour fixe, le — 
; la onziéme de la somme de —, composée: 1°, de —, dix- 
huitiéme du dit capital ; 2°, et de intéréts 4 sept pour cent l’an sur 

toute la balance due sur le capital, et payable a jour fixe, le 
; la douziéme, de la somme de —, com posée : 1°, de —, 

dix-huitiéme du dit capital; 2°, et de —, intéréts 4 sept pour 
cent i’an sur toute la balance due sur le capital, et payable 4 jour 
fixe, le — ; la treiziéme, de la somme de —, composée: 1°, de 
—, dix-huitiéme du dit capital; 2°, et de —, intéréts 4 sept pour 
cent l’an sur toute la balance due sur ce capital, et payable 4 jour 
fixe, le — ; la quatorziéme de la somme de —, composée: 1°, 
de —, dix-huitiéme du dit capital; 2°, et de intéréts 4 sept pour 
cent l’an sur toute la balance due sur ce capital, et payable 4 jour 
fixe, le — ; la quinziéme de la somme de —, composée: 1°, de 
—, dix-huitiéme du dit capital; 2°, et de —, intéréts 4 sept pour 
cent l’an sur toute la balance due sur ce capital, et payable 4 jour 
fixe, le — ; la seizieme de la somme de —, composée: 1°, de 
—, dix-huitiéme du dit capital ; 2°, et de intéréts 4 sept pour cent 
l’an sur toute la balance due sur ce capital, et payable a jour 
fixe, le — - la dix-septiéme, de la somme de —, com- 
posée: 1°, de —, dix-huitijéme du dit capital; 2°, et de in- 
téréts a sept pour cent l’an sur toute la balance due sur ce capital, 
et payable a jour fixe, le — ——; et la dix-huitiéme, de la somime 
de —, composée: 1°, de dix-huitiéme du dit capital; 2°, et de —, 
intéréts & sept. pour cent ]’an sur toute la balance due sur ce capi- 
| tal, et payable a jour fixe, le — 
| Lesquelles obligations, payables au comptoir de la dite Association 
Consolidée, en cette ville, ont été remises au dit sieur Alonzo Morphy 
en qualités, aprés avoir été signées et paraphées ne varietur par le 
notaire soussigné, pour les identifier tant avec les présentes qu’avec 
l’acte précité du — , devant le dit sieur et la dite dame s’obligent 
en outre formellement, par ces présentes, conjointement et solidaire- 
ment, a payer 4 la dite Association Consolidés, 4 son comptoir en 
cette ville, le premier juin fixe, de l’année mil huit cent quarante-neuf, 
et le premier juin fixe, de chacune des seize années qui suivront, une 
contribution de six piastres par action qu’ils possédent dans le‘fonds 
capital de la dite institution, c’est-a-dire: la somme de —, le premier 
juin fixe de chacune des susdites années, le nombre de leurs 
actions étant de —. II est expressément convenu, 1°, que 
dans le cas od le dit sieur et la dite dame ——, ne rem- 
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pliraient pas fidélement chacune des obligations qu’ils contractent 
par ces présentes, aucun nouveau délai ne leur sera accordé, et les 
commissaires et les directeurs de la dite Association Consolidés pro- 
céderont immédiatement contre les propriétés hypothéquées par 
Vacte précité du —, devant lesquelles propriétés seront saisies et 
vendues de la maniére suivants, savoir: au comptant pour toutes 
sommes échues, et aux termes restant au dit sieur et a la dite dame 
pour toutes sommes non échues; sans estimation.. 

2°. Et que rien dans le présent acte ne pourra étre ,considéré 
comme portant atteinte aux droits, priviléges, actions et hypothéque 
de la dite Association Consolidée résultant en sa faveur de l’acte 
précité du —, lequel acte demeure dans toute sa force et vertu, n’y 
étant rien dérogé ni innoveé par ces présentes, sauf ce qui a été 
stipulé ci-dessus, relativement aux délais accordés et au mode de 
vente en cas de saisie. 

Il est en outre expressément convenu qu’en cas de paiement par 
anticipation d’aucune des obligations ci-dessus fournies, les intéréts 
stipulés dans le corps de la dite obligation seront remis au dit sieur 
et a la dite dame — , pour tout le temps restant a courir. 

Dont acte: Fait et passé en |’etude a la Nouvelle Orléans, le jour, 
le mois et l’an susdits, en présence de messieurs , temoins 
compétens qui ont signé avec les comparus et le notaire, aprés 


lecture faite. 


411 Translation. 


UNITED STATES OF AMERICA, 
_ State of Lowisiana, City of New Orleans : 


To-day, this — , one thousand eight hundred and forty —, 
and the sixty and — year of American Independence, before Amé- 
dée Ducatel, notary public, duly commissioned for this city and the 
parish of Orleans, therein residing, and in presence of the witnesses 
hereafter named and undersigned, personally appeared Mr. 
and Madame , his wife, a major, by her said husband duly 
assisted and authorized to-the effect and for the full validity of these 
presents, domiciled in the parish of , in this State, of the one 
part, and Mr. Alonzo Morphy, residing in this city, acting in the 
quality of*president of the Consolidated Association of the Planters 
of Louisiana, established in this city, and by virtue of the resolu- 
tions. adopted by the commissioners and directors of that cor- 

poration at their meeting of the fifth of June, one thousand 
412 eight hundred and forty-seven, of the other part, who de- 

clare that by act passed on the — ——, before } 
the said Mr. —— and the said Mrs. did hypothecate, 
for the security of — shares of the capital stock of the Consoli- 
dated Association of the Planters of Louisiana, amounting to the 
sum of — and for the loan of — granted on its shares, certain 
properties described in the said act, referred to for greater certainty 
and made part of these presents. 

That the debt of the said Mr. and of the said Mrs. —— 
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—— amounts this day, in capital and interest, calculated up to the 
, to the sum of —. 

That the commissioners and directors named by virtue of an act 
of the Legislature of this State (approved the 6th April, 1847, and 
entitled “An act to protect the State against loss on account of its 
liabilities for bonds issued for the use of the property banks’) to ad- 
minister the affairs of the Consolidated Association, having resolved 
at the meeting of fifth June, one thousand eight hundred and forty- 

seven— 
413 “1st. To exact an annual contribution of six dollars per 
share from the stockholders for the purpose of paying punct- 
ually the obligations contracted by the State for said corporation. 

“2d. To balance and compute the account of each stockholder, in 
capital and interest, so that the total amount shall be divided into 
eighteen annual payments, of which the first shall become due, at 
latest, the first of June, one thousand eight hundred and forty-eight, 
and the others, at latest, on the first of June of each of the follow- 
ing years, with interest at the rate of seven per cent. per annum 


‘upon the amount of the capital remaining due at the time of pay- 


ing each eighteenth.” 
That the said Mr. and Mrs. submit to the resolution exact- 
ing the payment of the annual contribution of six dollars per share, 
and accept the delays of one to eighteen years which are fixed for 
the payment of their debt, because they consider that these delays 
are necessary to enable them to pay the said debt while paying the 
contribution. oe 
414 The said Alonzo Morphy has agreed with the said Mr. and 
Mrs. that their debt shall be payable in eighteen years, 
but this contract is made under the expressed reservation of all the 
rights and privileges of the Consolidated Association resulting from 
the act of —,and especially under reservation of the mortgage 
granted by said act upon the properties therein described by the 
said Mr. and Mrs. , as well to secure the said shares of stock as 
to secure the payment of the obligation subscribed by them, the 
said A. Morphy intending merely to assure to the said Mr. and Mrs. 
terms and delays for the payment of their said obligations, 
and to determine the manner of sale of the properties in case of 
seizure, according to the stipulations hereinafter to be made, but 
without operating any novation whatever. 
In consequence, the said Mr. and Mrs. —— bind themselves to 
pay and reimburse the aforesaid sum of — to said Consolidated 
Association, with interest upon this sum at the rate of 
415 seven per cent. per annum, in one, two, three, four, five, six, 
seven, eight, nine, ten, eleven, twelve, thirteen, fourteen, 
fifteen, sixteen, seventeen, and eighteen years from date. 
. For this purpose, and to secure the obligation above taken, the 
said Mr. and Mrs. have furnished eighteen bonds or obli- 
gations, subscribed by them jointly and solidarily, dated this day, 
and made to the order of the cashier of the said Consolidated Asso- 
ciation. 3 
The first, for the sum of —, composed, lst, of —, the eighteenth of 
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the aforesaid capital, and, 2d, of — interest, at seven per cent. per 
annum, upon the whole of this capital, and payable punctually ——. 

The second, for the sum of —, composed, Ist, of —, the eighteenth 
of the aforesaid capital, and, 2d, of — interest, at seven per cent. per 
annum, upon all of the balance due of this capital, and payable 

punctually 3 
The third, for the sum of —, composed, Ist, —, the eighteenth of 
said capital; 2d, and of — interest, at seven per cent. per annum, 
upon all of the balance due of this capital, and payable punc- 
416 __ tually 
. The fourth, for the sum of —,composed, Ist, — the eight- 
eenth of said capital; 2d, and of — interest, at seven per cent. per 
annum, upon all of the balance due on this capital, and payable 
punctually 

The fifth, for the sum of —, composed, Ist, —, the amount of an 
eighteenth part of said capital ; 2d, and of —, the amount of inter- 
est, at seven per cent. per annum, upon all of the balance due upon 
the capital, and payable punctually 

The sixth, for the sum of —, composed, Ist, —, the amouut of an 
eighteenth of said capital; 2d, and of —, the amount of interest, at 
seven per cent. per annum, upon all of the balance due upon the 
capital, and payable punctually 

The seventh, for the sum of —, composed, 1st, —, amount of an 
eighteenth of said capital ; 2d,and of — interest, at seven per cent. 
per annum upon all of the balance due upon the capital, and pay- 
able punctually 

The eighth, for the sum of —, composed, Ist, of —, an eighteenth 
of said capital ; 2d,and of — interest, at seven per cent. per annum, 
upon all of the balance due upon this capital, and payable punct- 

ually the 
417 The ninth, for the sum of —, composed, Ist, of —, an eight- 
eenth of said capital; 2d, and of — interest, at seven per 
cent. per annum, upon all of the balance due upon the capital, and 
payable punctually the 
_ The tenth, for the sum of —, composed, Ist, of —, an eighteenth 
of said capital; 2d, and of — interest, at seven per cent. per annum, 
upon all of the balance due upon the capital, and payable punctu- 
ally the ; 7 

The eleventh, for the sum of —, composed, 1st, of —, an eighteenth 
of said capital ; 2d, and of — interest, at seven per cent. per annum, 
yaa all of the balance due upon jthe capital, and payable punctu- 
ally the : 

The twelfth, for the sum of —, composed, Ist, of —,an eighteenth 
of said capital ; 2d, and of — interest, at seven per cent. per annum, 
i 08 of the balance due upon the capital, and payable punctu- 
ally the j 

The thirteenth, for the sum of —, composed, 1st, of —, an eight- 
eenth of said capital; 2d, and of — interest, at seven per cent. per 
annum, upon all of the balance due upon this capital, and payable 
punctually the : 

The fourteenth, for the sum of —, composed, Ist, of —, an eight- 
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eenth of said ere. 2d, and of — interest, at seven per cent. per 
annum, upon all of the balance due upon the capital, and payable 
punctually the 

The fifteenth, for the sum of —, composed, Ist, of —, an eighteenth 

| of said capital; 2d, and of — interest, at seven per cent. per 
418 annum, upon all of the balance due upon the capital, and pay- 

able punctually the , 

The sixteenth, for the sum of —, composed, Ist, of —, an eighteenth 
of said capital ; 2d, and of — interest, at seven per cent. per annum, 
— = of the balance due upon the capital, and payable punctu- 
ally the ——. . 3 

The seventeenth, for the sum of —, composed, Ist, of —, an eight- 
eenth of said capital; 2d, and of — interest, at seven per cent. per 
annum, upon all of the balance due upon this capital, and payable 
punctually the ; 

And the eighteenth, for the sum of —, composed, 1st, of an eight- 
eenth of said capital; 2d, and of — interest, at seven per cent. per 
annum, upon all the balance due upon this capital, and payable 
punctually the : 

Which obligations, payable at the counting-house of the said Con- 
solidated Association, in this city, have been delivered to the said 
Alonzo Morphy, in his official capacity, after having been signed 
and paraphed ne varietur by the undersigned notary, to identify 
—— as well with these presents as with the act before cited of —— 

efore : 

The said Mr. and Mrs. —— bind themselves, besides, form- 

419 ally by these presents, jointly and solidarily, to pay to the 
‘said Consolidated Association, at its counting-house, in this 

city, punctually on the first of June of the year one thousand eight 
hundred and forty-nine, and punctually on the first of June of each 
of the sixteen years which follow, a contribution of six dollars per 
share which they possess in the capital stock of the said corpora- 
tion—that is to say, the sum of —— on the first of June punctually 
of each of the aforesaid years, the number of their shares being 

It is expressly agreed— 

Ist. That in case the said Mr. and Mrs. do not faithfully 
fulfill each of the obligations which they contract by these presents 
no new delay shall be granted them, and the commissioners and di- 
rectors of the said Consolidated Association shall proceed immedi- 
ately against the properties mortgaged by the before-cited act of — 
before , which properties shall be seized and sold in the follow- 
ing manner, to wit: For cash for all sums due and all sums not due 

upon the same terms allowed them without appraisement. 
420 2d. And that nothing in the present act shall be considered 

as affecting the rights, privileges, remedies at law, and mort- 
gage of the said Consolidated Association resulting in its favor by 
the act before cited of — before | 

Which act remains in full force and virtue, nothing therein being 
diminished or changed by these presents, except that which has 
been stipulated above relative to the delays allowed and to the man- 
ner of sale in the event of seizure. 

27—1112 3 
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. day, the month, and the year aforesaid, in presence of Messrs 
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It is, moreover, expressly agreed that in case of payment by an- 
ticipation of the obligations above furnished none of the interest: 
stipulated in the body of said obligation shall be remitted to the - 
said Mr. and Mrs. for the remaining unexpired term. 

Which act, made and passed in my office, in New Orleans, the 


, competent witnesses, who have signed, with the appearers and 
the notary, after reading the same. 


421 The Resolutions of the Board of Directors Accepting the Provis- 
aons of the Act of 1847. 


Ist. Resolved, That, according to the legislative act approved: the 
6th of April, 1847, a contribution of six dollars per share shall be 


_ paid by each stockholder of the Consolidated Association on the 1st 


of June, 1849, and on the first of June of each of the sixteen ensu- 
ing years. | 

2. Resolved, That the sums now due on stock loans, including the 
interest due, shall be divided into eighteen equal annual instalments, 
the payment of the first to take place, at furthest, the first of June, 
1848, and the payment of the others, at furthest, on the first of June 
of each of the seventeen ensuing years; that the interest on said 
payments, instead of being in the form of a discount of 64 per cent., 
payable in advance, shall be added to the portion of the capital 
due each year, at the rate of 7 per cent., and shall be included in 
each of the eighteen bonds or obligations to be subscribed by the 
stockholders. | 

3. Resolved, That as soon as the accounts of the stockholders shall 
have been prepared the said stockholders shall be invited by the 
cashier to come, within the shortest delay, in order to subscribe all 
= necessary bonds and acts to entitle them to the above-granted 

elays. 

< teva. That the cashier be requested to annex to the letter 

by him to be addressed to the stockholders copies of the last law, of 
the report, and of the present resolutions. | 
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422 The Statement of the Indebtedness of the Various Defendants 
Whose Case is now on Trial, as it Appears from the Books of 
the Association, Marked XXX. 


Indebtedness (on account of their stock) of sundry stockholders of 
the Consolidated Association of the Planters of Louisiana. 


Stock. 
a. { 2 te 
Names. ; - = s al 
o Ox ov te 
od = ~~ 
5 | 5&8 5 5 
E S z E 
ah bn BA 
Hermann Meyer... .......-...-.--..---... 10 $5,000 $1,020 | $3,980 


Stock secured by mortgage on a plantation 
in the parish of Ouachita, measuring aBout 9 
arpents front on the Bayou de Siard by 40 ar- 
pents in depth, containing about 500 arpents. 


peertnee Beyer... 5 ons 16 8,000 1,632 6,368 
Stock secured by mortgage on a plantation 

in the parish of Ouachita, measuring 6 arpents 

front on each side of the Bayou de Siard by | | 

40 arpents in depth, containing about 480 su- 

perficial arpents. 


Hermann Meyer.._...-~-----..----..------ 20 | 10,000 2,040 7,960 


Stock secured by mortgage on a plantation 
measuring 8 arpents front on each side of the 
Bayou de Siard by 40 arpents in depth, con- 
taining about 640 arpents. 


423 Bernard Lemann, Meyer Lemann, | 
Richard T. Hanson ___-_-.._-.------ 124 62,000 12,648 | 49,352 
Stock secured by mortgage on a plantation 
in the parish of Assumption, about 6 miles 
below Donaldsonville, measuring 6 arpents | 
front on the left bank of Bayou Lafourche by | 
80 arpents in depth, the side lines opening | 
19°, containing 1,000 arpents. | 


Heirs of P. Landreaux .-_------------------ 202 | 101,000} 20,604! 980,396 


Stock secured by mortgage on a lot of 
gooeee in the city of New Orleans, in square 
ounded by Baronne, Perdido, Dryades, and 
Union streets, designated by the No.4. Said 
lot forms a trapezium, and measures (French 
measure) 33 feet 7 inches front on Baronne 
street by 115 ft. deep on side next Perdido 
street, und 1)]1 feet on the side next Union 
street and 33 feet in the rear, with buildings, |. 
known as Nos. 86 and 88 Baronne street ; also 
a lot of ground forming the corner of Perdido 
and St. John streets, in square bounded by 
those streets, Poydras, and Circus streets, 
known as 100 Perdido street; has a kitchen 
building on it. 
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Statement of Indebtedness—Continued. 


i, 
iam 
1% 

es 

€ 


Names, 


Stock. 


No. shares. 


each. 
unpaid. — 


Amount @ $500 
Amount due & 


Amount paid. 


Charles Getzinger__.....--..-_-_-.--.------ 
Secured by mortgage on a plantation in the 

parish of Jefferson, about 4 miles above the 

city of New Orleans, measuring 11 ar- 
424 pents, more or less, front on the Missis- 

sippi river, right bank, by 80 arpents 
in depth, widening in the rear to 17 arpents, 
containing about 1,140 superficial arpents, 
bounded above by lands of Fazende and be- 
low by lands formerly belonging to Wm. C. 
Micou. 


Citizens’ Bank of La 

Stock secured by mortgage on a plantation 
in the parish of Iberia, about four miles below 
the town of New Iberia, measuring 27 arpents 
front on Bayou Teche, right bank, by 40 ar- 

nts in depth; also 194 arpents front on the 
lle concession, and 660 superficial arpents, 
ere 20 arpents from the principal body of 
land. 


Mrs. George Josiah Lord -___--.-----_-_---- 

Stock secured by mortgage on a lot of 
ground, measuring 60 feet front on Bourbon 
street by 170 feet in depth, with the buildings 
and improvements thereon, in the square 
bounded by Bourbon, Custom-house, Dau- 
phine, and Bienville streets, known as Nos. 
41 and 43 Bourbon street. 


B. Beoubay --------- 
Stock secured by mortgage on a Jot of 
ground, with the buildings and im- 
425 provements thereon, forming the cor- 
ner of Royal and Hospital streets, 
measuring 46 feet 10 inches front on Royal 
street by 90 feet in depth and front on Hos- 
. street, in the square bounded by Royal, 
ospital, Chartres, and Ursulines streets. 


47 


22 


57 


43,382 


E 


11,118 


23,500 4,794 


11,000 1,584 | 9,416 


28,500} 5,814 | 22,686 
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/ ; 
Defendants’ List of Evidence Offered at Hearing Jan’y 29, 1887. 
U.S. Circuit Court, Eastern District of La. 


WILLIAM CRESSEY 
v8. No. 10432. 


THE CONSOLIDATED ASSOCIATION OF PLANTERS ¢ al. 


List of evidence introduced upon final hearing by defendants, Her- 
mann Meyer, Bernard Lemann, Meyer Lemann, and Richard T. 
Hanson, Padro Landreaux, and Marie Landreaux, Charles Git- 
zinger, The Citizens’ Bank of Louisiana, B. Beoubay, and Mrs. 
George Josiah Lord, respectively, the exhibits annexed to their 
answers in this suit. 


And on behalf of all the said defendants the admission made by 
the plaintiff in the document marked A and filed this day, and on 
behalf of Mrs. George Josiah Lord the record of the proceedings in 
the suit of the president and directors of the Consolidated Associa- 
tion of the Planters of Louisiana vs. George J. Lord, No. 2662 of the 

- civil district court for the parish of Orleans. 
426 “Comparative statement of the affairs of the Consolidated 
Association Bank from the return made to the board of cur- 
rency.” Senate Journal, p. 46. 


Defendants’ Evidence. 


Exhibits annexed to the answers of the several defendants. See 
pages 161 to 234 inclusive, of this transcript. 
Admissions made by the plaintiff. See page 237 of this transcript, 


Record of the proceedings in the suit of the president and directors 
of the Consolidated Association of the- Planters of Louisiana vs. 
George J. Lord, No. 2662 of the civil district court for the parish 
of Orleans. i 


Petition. 


427. To the honorable the judges of the civil district court for the 
parish of Orleans: 

The petition of the president and directors of the Consolidated 
Association of the Planters of Louisiana, a body corporate and duly 
incorporated under the laws of this State and domiciled in New 
Orleans, respectfully represents— 

That said Consolidated Association of the Planters of Louisiana is 
one of the banks known to our laws by the denomination of “ prop- 
erty banks;” that its capital stock subscribed was not paid in cash 
by the shareholders; that in lieu thereof the stockholders furnished 
a mortgage on property which formed a security by virtue whereof 
the bonds of the State of Louisiana were issued in favor of said asso- 
ciation, which was thereby enabled to carry on the banking business 
as contemplated in its charter. Petitioners aver that on or about 
March 14, 1850, George Josiah Lord, a resident of New Orleans, be- 
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came a stockholder in said association for twenty-two shares of its 


capital stock, each share being for five hundred dollars; that on’ 


March 14, 1850, said Lord purchased from the Mechanics’ & Traders’ 
Bank of New Orleans the following-described property, to wit: A cer- 
tain lot of ground, with all the buildings and improvements thereon, 
rights, privileges, customs, ways, servitudes, and appurtenances there- 
unto belonging or in anywise appertaining, situate in the munici- 
pality number “one” of this city, in the square bounded by Bour- 
n, Custom-House, Bienville, and Dauphine streets, and measuring 
sixty feet front on said Bourbon street by one hundred and seventy- 
eight feet in depth on the side line next to Bienville street 

428 and one hundred and twenty feet in depth on the side line next 
_ to Custom-House street, and thence extending, at right angles, 
thirty feet towards said Custom-House street ; also twenty-two shares 
(of the sum of five hundred dollars each) in the capital stock of the 
“ Consolidated Association of the Planters of Louisiana,” secured by 
mortgage on the above-described property agreeably to the charter 
of the said institution, being the special mortgage granted by the 
late Mrs. Celeste Chalot (widow of Peter L. B. Duplessis) by an.act, 
before Octave de Armas, a notary public, in New Orleans, on Oct 20, 
1836, in favor of the president and directors of the Consolidated As- 
sociation of the Planters of Louisiana, to secure the sum of eleven 
thousand dollars, amount of the above-mentioned twenty-two shares 
in the capital stock of said association, and interest; that said mort- 
gage was assumed by said Lord; that it was expressly stipulated in 
said act of Oct. 20, 1836, that said mortgage for $11,000 (eleven thou- 
sand dollars) was granted to secure the capital and interest of the 
State bonds aforesaid up to that amount, according to the charter 
and rules of said association, all of which more fully appears by ref- 
erence to said acts, authentic copies whereof are herewith filed ; that 
the bonds issued by the State of La. as aforesaid having become due 
and not having been paid at maturity, said bank being in liquidation 
and its assets being insufficient to meet its liabilities without calling 
on its stockholders for a contribution proportioned to the number of 
shares held by each, and the bank having failed to pay at maturity the 
capital and interest of the bonds issued by the State as afore- 

429 ~ said, the Legislature, notwithstanding the State had the power 
and right to force the immediate sale of mortgaged property, 
passed an act on April 6, 1847, authorizing the extension of pay- 
ment of said bonds, but requiring that a fund be raised to provide 
for the payment thereof by making it the duty of the managers and 
directors of said bank to require such annual or periodical payment 
from the stockholders, to be divided in equal instalments, running 
from one to seventeen years, as would accumulate a fund sufficient 
to meet the obligations of the State for account of said bank ; that, 
in accordance with said statute, said managers and directors, on or 
about June 5, 1847, called in a contribution, ($6) six dollars on each 
share of stock, to be paid annually 1 day of June of each year, being 
one hundred and thirty-two ($132) dollars per annum on the 


- twenty-two shares of stock herein referred to. 


That the first contribution of one hundred and thirty-two ($132) 
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dollars was. paid June 1, 1849, by the then holder of said shares, 
and that the contributions of one hundred and thirty-two ($132) dol- 
lars per annum from 1850 to 1860, inclusive, were paid by said Lord, 
who had become the holder. and owner of said twenty-two shares 
as aforesaid, but that said Lord, notwithstanding amicable demand, 
has refused and refuses to pay the annual contributions which have 
since become due, to wit, the sum of one hundred and thirty-two 
($132) dollars which became due June 1, 1861, and the sum of one 
hundred and thirty-two ($132) dollars which became due on the first 

of June of each succeeding year up to and inclusive of June 
430 1, 1865, making an aggregate of ($660) six hundred and sixty 

dollars, for which sum said Lord is indebted to your peti- 
tioner, with interest at 8% per annum on one hundred and thirty- 
two ($132) dollars from June 1, 1861, and with like interest on like 
amount from the 1 June, 1862, and with like interest on like amount 
from the 1 June, 1863, and with like interest on like amount from 
the 1 June, 1864, and with like interest on like amount from the 1 
June, 1865, until paid. Petitioners further represent that in 1878, 
there still remaining outstanding a large amount of bonds of the 
State issued to the said association, the Legislature of La., by act of 
March 30, 1878, made further provision for the liquidation of said 
bank, and enacted by said statute that the president and directors 
of said association should levy and collect annually from the stock- 
holders thereof such an assessment as (after paying expenses of 
liquidation) will provide for the purchase and surrender to the State 
in each year of (,;4;) one-tenth of the consolidated bonds of the State 
which have been or may be issued for the benefit of said associa- 
tion and for the payment of the interest thereon; that the president 
and directors of said association only obtained charge of said bank 


- on or about June 5, 1880, and said institution having been in the 


hands of receivers appointed by the U.‘S. circuit court, district of 
La., from 1876 to June 5, 1880, and that upon so obtaining charge 
said president and directors forthwith proceeded to the discharge 
of the duty imposed on them by said statute, and on July 13, 1880, 
and pursuant to said statute, levied an assessment of forty ($40) 
dollars per share on each and every share of the capital stock 
431 of said association, payable in cash within 30 days from Sept. 
1, 1880; that by reason thereof the said Lord became liable 
to petitioners in the sum of eight hundred and eighty ($880) dol- 
lars, with interest at 8% per annum from October 1, 1880, he being, 
as aforesaid, the holder of twenty-two shares of stock, and that said 
amount of eight hundred and eighty ($880) doilars has been due 
since October 1, 1880, and remains unpaid, and said Lord refuses 
to pay the same, notwithstanding amicable demand. 
herefore petitioners pray that said George J. Lord may be cited 
to answer hereto, and that after due proceedings he be condemned 
to pay petitioners the sum of fifteen hundred and forty dollars, with 
8 per cent. interest per annum on one hundred and thirty-two ($132) 
dollars from June 1, 1861, and on a like sum from the 1 June, 1862, 
and on a like sum from the 1 June, 1863, and on a like sum from 
the 1 June, 1864, and on a like sum from the 1 June, 1865, until 
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paid, and on eight hundred and eighty ($880) dollars from Oct. 1, 
1880, until paid, and costs — the whole, with mortgage on the prop- 
erty hereinbefore fully described ; and petitioners pray for all other 
just and equitable relief. | | 
(Signed) E. W. HUNTINGTON, 
. BAYNE & RENSHAW, 
Att’ys for Pet’rs. 


A true copy. 
[ SEAL. ] (Signed) ALEX. T. DONOVAN, D’y CI. 


432° Petition of Intervention. Filed Jan’y 11, ’82. 
Civil District Court. 


THE PRESIDENT AND DIRECTORS OF THE CONSOLIDATED 
ASSOCIATION OF THE PLANTERS OF La. 
a era No. 2662. 
GEORGE J. Lorp. 


The petition of the State of Louisiana, herein represented by J. 


_ C. Egan, attorney general, respectfully represents that she issued her 


bonds in favor of the president and directors of the Consolidated 
Association of the Planters of Louisiana in the sum of two million 
five hundred thousand ($2,500,000.00) dollars. 

Petitioner further represents that in accordance with the terms of 
act No. 19, p. 30, of 1828 she has an interest in this suit; that she 
has a right of pledge in and to the mortgages on property given by 
the shareholders of the Consolidated Association of the Planters of 
La. for stock subscribed for by them in the said Consolidated Asso- 
ciation of the Planters of La., said mortgages having been pledged 
to her and held by the said Planters’ Association for the security 
and guarantee of the payment of the principal and interest of the 
said two million five hundred thousand ($2,500,000.00) dollars in 
bonds issued by her io the said association. 

Petitioner further alleges that the bonds above referred to 

433 have never been paid by the Consolidated Association of the 

Planters of La., and that the said bonds, converted into 

other interest-bearing bonds by act of the Legislature of Louisiana, 

are evidence of indebtedness of the State of La., and that she is 

therefore interested in the above described and referred to mort- 
gages as pledgee of the same. 

Petitioner further adopts all the allegations of plaintiffs herein 
abe joins them in their prayer for judgment against defendant 

erein. : 

Wherefore petitioner prays that she be allowed to intervene 
herein, and that copies of this petition of intervention be made and 
served on the Consolidated Association of the Planters of Louisiana, 
through their proper officer, George J. Lord, defendant herein, W. 
T. Davis, W.S. Benedict, and Thomas Layton, executors of the es- 
tate of Robert Y. Charmbury, interveners herein, and upon any 
other parties herein interested, and after due proceedings that there 
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be judgment in favor of the president and directors of the Con- 
solidated Association of the Planters of Louisiana, as prayed for by 
them in their petition, and against George J. Lord and W. T. Davis, 
W. S. Benedict, and Thomas Layton, executors of the estate of 
Robert Y. Charmbury, and for costs and for all general relief in the 


premises. 
J. ©. EGAN, 


Att’y General. 
Order. 


434 Let this petition of intervention and 3rd opposition be filed 
and served as prayed for and according to law. 


New Orleans, Jan’y 11, 1882. 
(Signed) N. H. RIGHTOR, Judge. 


Citation. Issued Jan’y 18th, 1882. 


StaTE OF LOUISIANA: 


Civil District Court for the Parish of Orleans, in the City of New 
Orleans. 


a 
PRESIDENT AND DIRECTORS OF THE CONSOLIDATED ASSO- 
CIATION OF THE PLANTERS OF LA. No. 2662 
versus x ? : 
GEORGE J. LORD. 


Consolidated Association of the Planters of Louisiana, through its 
proper officer, New Orleans: 

You are hereby summoned to comply with the demand contained 
in the petition of intervention, of which a copy accompanies this 
citation, or deliver your answer to the same in the office of the clerk 
of the civil district court for the parish of Orleans within ten days 
after the service hereof. 

Witness the Honorables A. L. Tissot, W. T. Houston, F. A. Mon- 
roe, N. H. Rightor, Henry L. Lazarus, judges of the said court, this 
18th day of Jan’y, in the year of our Lord 1882. 


Court-house, opposite Jackson Square. 
[SEAL. ] ALEX. T. DONOVAN, 
Deputy Clerk. 


485 Sheriff’s Return. 


Received January 19, 1882, and on the 20th day of January, 1882, 
I served a copy of the within citation and accompanying petition 
of intervention on the Consolidated Association of the Planters of 
Louisiana, plaintiffs herein, through R. W. Adams, its president, in 
person. 


Returned same day. J. E. SIEKFORT 


| Dy Sherif. 
Sheriff’s fee, $1.50, : | 
28—1112 
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Copy of Exception and Answer. 
Civil District Court for the Parish of Orleans, Division D. 


PRESIDENT AND DIRECTORS OF THE CONSOLIDATED ASSO- 
CIATION OF PLANTERS . 
F PLANTERS, &c., No. 2662. 


v. 
GEORGE JOSIAH LORD. 


Now comes George Josiah Lord, of the city of New Orleans, de- 
fendant in the above-entitled cause, and excepts to the demand and 
| petition herein filed and exhibited against him, and for cause 
436 of exception he respectfully shows and pleads— 

That by a final judgment of the late district court in and for 
the first judicial] district of the State of Louisiana, rendered on the 
12, signed on the 17, November, 1842, at the instance and suit of 
the State of Louisiana, the charter of “ The Consolidated Association 
of the Planters of Louisiana,” which was a banking corporation es- 
tablished and existing under and by virtue of the laws of the State 
of Louisiana, was declared and was decreed to be forfeited, and 
thencefor- the said association ceased to exist as a corporation, and 
all its powers as such terminated by the said decree of forfeiture. — 

That by act No. 100 of the Legislature of 1847 a plan of liqui- 
dation was devised, to be submitted to the stockholders of the said 
association, by which the State and the stockholders had equal rep- 
resentation inthe management and administration of the affairs of 
the said association ; that in accordance with this act, and imme- 
diately after its passage, a meeting of the stockholders was called 

and was held, at which the said plan of liquidation was approved 
and accepted by a large majority, and the said liquidation was or- 
ganized. The bonds of the State issued in aid of the said associa- 
tion were extended, as provided in said —; the indebtedness of the 
several stockholders was also extended and divided into annual in- 
stalments, the lastof which was payable in 1865. New obligations 
were entered into by a large number of the stockholders for the 
1) payment of these several] instalments, and an annual assess- 
: 437 . ment of six dollars per share for seventeen years, the last to 
et be paid in 1865, was made and was approved and accepted 
by a large number of the said stockholders. 

That the stockholders as such have never accepted nor have they 
assented to any other plan of liquidation than that organized under 
— A authority of the act of 1847 and the amending act No. 113 
of 1853. 

That there is no such organization nor is there any such judicial 

being as “ the president and directors of the Consolidated Associa- 
tion of the Planters of Louisiana,” because that association ceased 
to have any corporate existence by the decree of forfeiture of the 
charter in 1842, and if the persons styling themselves such president 
and directors have any power or authority to appear in court or 
to stand in judgment touching the business and affairs of the said 
association, which defendant does not admit, but does, by way of 
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protestation, specially deny, such power cannot be exercised by them 
otherwise than as natural persons, and they cannot sue or be sued 
otherwise than in their proper and individual names. 

Wherefore defendant prays that this exception be maintained, 
and that the demand and petition herein filed and exhibited against 
him be dismissed with costs. 

Should the foregoing exception be overruled, then and not otherwise 
the said George Josiah Lord, defendant, for answer to the demand 
and petition herein filed and exhibited against him, denies a]Jl and 
singular = statements and allegations in the said petition con- 

tained. 
438 Further answering, defendant shows and pleads that “The 

Consolidated Association of the Planters of Louisiana” was 
a banking corporation established and organized by and under a 
charter granted by two acts of the Legislature, the one passed in 
1827, the other in 1828, by the terms of which said last-mentioned 
act the charter was to expire on the 30 June, 1843; that the stock- 
holders of the said association were required to grant in favor of 
the said association mortgages on real estate and slaves to secure 
the shares of stock taken by them respectively, and such loans as - 
they might be entitled to and might obtain from the said associa- 
tion; that the State, in order to enable the said association to obtain 
the capital requisite for its business, issued its bonds in favor of said 
association, transferable by the indorsement of the president and 
cashier, to the amount of two millions five hundred thousand dollars, 
bearing interest at five per cent., payable semi-annually, the reim- 
bursement of which was secured by a deposit in the office of the 
association of all the hypothecary obligations subscribed by indi- 
viduals in favor of said association. 

That the said bonds were due and exigible at different periods, 
the latest on the 30 June, 1843; that, by uct of 1835, the Legislature 
authorized the board of directors to postpone the payment of the 
bonds which were to mature in 1838 and in 1843 to the 30 June, 
1848, and by the said act two years were allowed to the said asso- 

ciation after the 30 June, 1848, to liquidate and close its affairs. 
439 That in the year 1842 the State of Louisiana brought suit 

against the said association in the late district court for the 
first judicial district of the State of Louisiana, No. 21646 of the 
docket of said court, in which such proceedings were had that a 
final judgment was rendered on the 12 and signed on the 17 day of 
November, 1842, declaring and decreeing the charter of the said 
association to be forfeited. | 

That the Legislature, by act No. 92 of 1843, declared that the 
assets of the Consolidated Bank of the Planters of Louisiana “ are 
and shall remain in the possession and under the exclusive manage- 
ment of the State of Louisiana until final payment of the bonds is 
sued in its favor.” 

That subsequently the Legislature, by act No. 100 of 1847, pro- 
vided for the Liguidation of the affairs of the said association by a — 
board composed of three members appointed by the State and an 
equal number to be elected by the stockholders; that, pursuant to 
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the said act, immediately after its passage, a meeting of the stock- 
holders was called and was held, and at that meeting the plan of ' 
liquidation provided by the said act was approved and accepted by 
a majority of the stockholders; the liquidation was fully organized ; 
the bonds of the State issued in aid of the association were ex- 
tended ; the indebtedness of the several stockholders for loans was 
also extended, and was divided into annual instalments, the first 
payable in June, 1848, the last in June, 1865. New obligations 
were executed by a majority of the stockholders for the pay- 
440 ment of these several instalments, and an annual assessment 
of six dollars a share for seventeen years, the last payable in 
June, 1865, was made and was accepted by a large number of the 
stock holders. 

Defendant shows and pleads that he was not an original stock- 
holder of the said association, and that he was not at any time in- 
debted to the said association; that in the month of March, 1850, he 
purchased and acquired from the late Mechanics’ and Traders’ Bank 
the property in the petition mentioned and described, for which he 
oF the full value; that the said property was mortgaged by the 

‘idow Duplessis in favor of the said association, by act before De 
Armas, notary, of date 20 October, 1836, to secure a loan granted to 
her by the said association, and also to secure twenty-two shares of © 
the stock of the said association held and owned by her, which shares 
defendant acquired at the time he purchased the said property ; that 
at the time of his said purchase the said stock was of no value, the 
said corporation having ceased to exist and being in liquidation, as 
already hereinbefore stated; that the purchase of the said stock, 
which was a mere appendage to the property, did not impose upon 
defendant the responsibilities of an original stockholder, and that he 
did not contract nor did he incur any liability with respect to the 
said association other than such as may be legally deduced from 
the facts that he assumed, in the act by which the said property 
and stock were conveyed to him, the mortgage of 20 October, 1836, 
granted in favor of the said association by Widow Duplessis; that 

| he acquired with the property so mortgaged the twenty-two 
441 shares of stock, and that he paid some of the annual assess- 

ments of six dollars per share without having in any manner 
obligated himself so to do; and defendant avers that if liability can 
be legally deduced from these facts, which he does not admit, but 
does specially deny, such liability is not other than that of a third 
or of mortgaged property, and could be enforced only by the 

“ thecary action. , 
efendant shows that the Legislature, by act No. 38 of 1866, ex- 
tended the payment of the bonds of the State issued in favor of said 
association for a period of ten years, “and no more,” and authorized 
the prolongation of the liquidation of the said association “until the 
maturity of the payment of the bonds and coupons thus extended ;” 
that defendant in no way authorized or assented to such extension 
and prolongation, and his rights have not been impaired and his 
obligations have not been increased in any manner by this action 

of the Legislature. : 
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Defendant shows that the State of Louisiana, pursuant to the act 
No. 3 of 1874 has funded the greater part of the bonds of the State 
issued in aid of the said association, and issues to the holders of said 
bonds new bonds of the State at the rate of sixty cents in new bonds 
for one dollar of the old bonds, such new bonds having forty years 
to run from the first of January, 1874, and bearing interest at seven 
per cent. per annum, payable semi-annually, instead of the five per 
cent., as stipulated in the old bonds; that the said new bonds and 

such of the old bonds as have not been funded and the in- 
442 terest which has accrued and is to accrue on the same con- 

stitute part of the general bonded debt of the State of Louisi- 
ana; that defendant, like every other tax-payer of the State, is bound 
to contribute annually by taxation to the payment of said debt in 
principal and interest, and that defendant is not bound otherwise to 
pay any part of said debt. 

Defendant shows that the mortgage granted by Widow Duplessis 
did not undertake or purport to secure any other bonds or obliga- 
tions than those specifically set forth and described in the said. act 
of mortgage and the acts of the Legislature of 1827, 1828, by which 
the charter was granted to the said association ; that by the funding 
of the said bonds and the issue of the new bonds in their stead the 
said bonds originally issued by the State have been novated and 
extinguished, and the mortgages given to secure the reimbursement 
of the same have also been extinguished by the said novation and 
extinguishment of the said original bonds ; and defendant specially 
pleads such novation and extinguishment of the original bonds 
issued in favor of said association as an extinguishment of the mort- 
gage, of date 20 October, 1836, granted by Widow Duplessis in favor 
of said association and of the assumption of that mortgage by de- 
fendant. = ! 

That more than forty years have elapsed since the date of the 
mortgage so granted by Widow Duplessis on the 20 October, 1836 ; 
that more than thirty years have elapsed since the date of the as- 
sumption of that mortgage by defendant in March, 1850; that his 
said assumption has not been reinscribed at any time, and that the 

obligation originally created and evidenced by the said mort- 
443 gage, whatever may have been its extent and intendment, 
j and the assumption by defendant, whatever may have 
been the legal effect of said assumption, have ceased and become 
extent by the lapse of more than thirty years; and defendant spe- 
cially pleads and relies upon the prescription of thirty years as a 
complete bar to any action to enforce the said original mortgage or 
his assumption of the same. 

Defendant shows that by the constitution of the State of Louisiana, 
which was in force at the time that the act No. 38 of 1866 was 
passed, it was declared that “ no law shall be revived or amended by 
reference to its title, but in such case the act revived or section 
amended shall be re-enacted and published at length,” and no pre- 
vious act of the Legislature was or could have been legally revived 
or amended by the said act of 1866. — 

That in July, 1876, after the expiration of the extension provided 
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for by the act No. 38 of 1866, a receiver of the said association was 
appointed by the late superior district court for the parish of Orleans, 
and subsequently receivers were appointed by the circuit court of the 
United States, sitting at New Orleans; that, “ owing to the neglect 
of duty and other unauthorized acts of officers of the State,” the 
assets of the said — were taken out of the possession of the liqui- 
dators, and were detained by the said receivers under control of the 
said circuit court for nearly four years—that is, until the month of 
June, 1880; that the said assets, at the time they were taken into 

possession by the said receivers, were of the value of about 
444 two hundred thousand dollars, and if they had been properly 

administered and applied they would have sufficed to dis- 
charge all the then outstanding bonds of the State issued in favor 
of the said association, at the rate at which they were selling on the 
market; that the administration by said receivers was extravagant, 
illegal, and wasteful, and the said assets were in great part expended 
and lost in fees, charges, and outlays which were improperly and 
unnecessarily incurred ; that the stockholders of the said association 
are not otherwise liable than in so far as they may be legally bound 
for the reimbursement of the bonds of the State issued in favor of 
the said association, and that their liability cannot extend beyond 
the balance that may be required for such reimbursement, after de- 
ducting the amount and value of the assets unlawfully taken into 
possession and unlawfully expended by the said receivers, by reason 
of the neglect of duty and other unauthorized acts of the officers of 
the State in whose custody the said assets were and from whose 
possession and custody the said assets were so taken. 

Defendant shows that the constitution of the State of Louisiana, 
which was in force at the time the act No. 20 of 1878 was passed, 
declared that “no law shall be revived or amended by reference to 
its title, but in such case the revised or amended section shall be 
re-enacted and published at length;” that the said act of 1878 did 
not revive any previous act of the Legislature, nor does it confer 
upon the plaintiffs in this suit the power of liquidation, which by 

the acts of 1847 and 1853 and by compact between the State 

445 and the stockholders vested in liquidators, to be composed of 

. an equal number of persons chosen by the State and the 
stockholders, respectively. 

That the plaintiffs have no power or authority to make, demand, 
and sue for the assessment of forty dollars per share demanded in 
this suit; that the said assessment is based upon alleged payments 
of interest upon the consolidated bonds issued in lieu of the original 
bonds of the State, and to provide a fund for the payment and ex- 
tinction, in the space of ten years, of the said consolidated bonds. 
Defendant shows that neither the original mortgage granted by 
Widow Duplessis nor the assumption of that mortgage by himself 
ever contemplated or was made with reference to any such obliga- 
tions; that the said consolidated bonds are not secured by the said 
mortgage nor by the assumption of that mortgage; that he is in no 
manner a party to the said consolidated bonds, and that the plain- 
tiffs have no right and no power to require him to pay an assess- 
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ment for the purpose of extinguishing these obligations of the State 
within ten years which the State is not bound to pay until the year 
1914, or forty years after the first of January, 1876, as stipulated in 
said bonds. 

Defendant shows that the property mortgaged to the association 
by the stockholders, as required by the charter, consisted of landed 
estate and slaves, and that the value of the slaves so mortgaged 
exceeded one million of dollars; that the constitution of 1864, be- 
fore the adoption of the 13 amendment to the Constitution of the 

United States, abolished slavery in Louisiana; that this con- 
446 _ stitution was accepted by the people of Louisiana by acqui- 

escence, and by this action of the State and the people there 
remained only the landed estate as security for the reimbursement 
of the outstanding bonds of the State secured by said mortgages; 
that it is neither just nor lawful to throw upon the owners of landed 
estate alone the entire burden which originally rested equally, in 
' proportion to value, upon the owners of the slaves mortgaged, and 
that it would be contrary to the original contract and understand- 
ing between the State and the association and the stockholders to 
make an assessment on the shares of stock for any purpose without 
proper allowance and deduction for the relative value of the slaves 
mortgaged and the number of shares represented by the value of 
said slaves, | 

Defendant shows that the constitution of 1879 had gone into effect 
and was in full force before the assets of the association had heen 
released from the custody and control-of the circuit court of the 
United States and from the possession of the receivers appointed by 
said court; that the act of 1878 did not and could not begin to take 
effect until the said assets were so released—that is, until the month © 
of June, 1880; that by the said constitution, article 56, the State of 
Louisiana is forbidden to carry on the business of any corporation 
or association; that the act of 1878 is an attempt by the State, 
through persons of its selection and appointment, to carry on the 
entire business—that is, the liquidation of the said association and 
the adoption of the said constitution before the said act of 1878 took 

effect and went into operation abrogated the said act. 
447 Defendant shows that the five instalments of $132 each, 

being assessments of six dollars per share annually on the 22 
shares of stock standing in the name of defendant demanded in the 
petition, became due and exigible, as is alleged in the petition, on 
the first day of June, 1861, and on the first day of June of each suc- 
ceeding year, to and including the year 1865; that more than nine- 
teen years have elapsed since the first of said instalments became 
due and exigible, and more than fifteen years have elapsed since 
the last of said instalments became due and exigible, and that the 
same are now extinguished and prescribed by the lapse of time, 
and defendant does now specially plead and rely upon the pre- 
scription of five years and of ten years as a complete bar to so much 
of the demand of plaintiffs against him as is based upon the said 
five instalments. : 
Defendant specially denies, for the reasons and upon the grounds 
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herein set forth, that either he or bis property is in any manner 
liable to the demand of plaintiffs or any part thereof, as set forth in 
their petition. 

Wherefore, the premises considered, defendant prays that the de- 
mand of plaintiffs be rejected and their suit and petition be dis- 
missed, and defendant be hence discharged with costs ; and he prays 
for general relief in the premises, and as in duty, &c. 

N. O., 30 March, 1881. 


(Signed) R. H. MARR, 
J. LAVERGNE, 
Att’ys for Defendant. 


See also pages 202 and 208 of this transcript. 


448 “Comparative statement of the affairs of the Consolidated 
Association banks from the return made to the board of cur- 
rency.” Senate Journal, p. 4¢. See page 374 of this transcript. 


Decree. Entered and Filed April 5, 1887. 
U.S. Circuit Court, Eastern District of Louisiana. In Equity. 


WILLIAM CRESSEY | 
V8. 
2. 
THE CONSOLIDATED ASSOCIATION OF PLANTERS .OF La. No. 1048 
et al. J 


This cause came on to be heard at this term as against the follow- 
ing-named defendants, made parties by the amended ‘bill, viz: Her- 
man Meyer, Bernard Lemann, Meyer Lemann, Richard T. Hanson, 
Pedro Landreaux, Marie Louise Landreaux, Charles Gitzinger, Bar- 
thelemy Beaubay, Mrs. George Josiah Lord, and the Citizens’ Bank 
of Louisiana, and was argued by counsel; and thereupon, upon 
consideration thereof, it was ordered, adjudged, and decreed that 
said complainant’s bill against said defendants be dismissed, but re- 
tained as against the other defendants for further hearing. 

New Orleans, April 5, 1887. | 

(Signed) DON A. PARDEE, 
| Circuit Judge. 


449 Motion and Order for Appeal. Entered and Filed May 4, 1887. 


U.S. Circuit Court, Eastern District of Louisiana. In Chancery. 


WILLIAM CRESSEY } 
v8. [ 
ConsoLipaTeD Association or THE Pranrers or ( NO 10482. 
LOUISIANA. 


Now come William Cresgey, complainant herein, and the State of 
Louisiana, by M. J. Cunningham, her attorney general, said State 
having filed an intervention herein pro inter esse suo, and suggesting 
that that there is error to their prejudice in the final decree entered 


wo cttg SP 
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herein against them on the 5th day of April, 1887, dismissing the 
bill of complaint herein so far as Herman Meyer, Bernard Lemann, 
Meyer Lemann, Richard T. Hanson, Pedro Landreaux, Marie Louise 
Landreaux, Charles Getzinger, Berthelemy Beaubay, Mrs. Geo. Josiah 
Lord, and the Citizens’ Bank of Louisiana are concerned, and in 
favor of said defendants, and that movers desire to take an appeal 
from said decree to the Supreme Court of the United States with 
supersedeas : | 

It is ordered that an appeal be grauted to movers to the Supreme 
Court of the United States, returnable on the first day of the next 
term thereof, to operate as a supersedeas upon their giving bond in 
the sum of five hundred dollars according to law. 


(Signed) 3 DON A. PARDEE, Judge. 
Service accepted. 
(Signed) ROUSE & GRANT, 


Of Counsel for said Def’t. 


450 Bond for Appeal. Filed 4 May, 1887. 


UNITED STATES OF AMERICA: 


Know all men by these presents that we, William Cressey and the 
State of Louisiana, principals, and Francis B. Lee, surety, are held 
and firmly bound, jointly and severally, unto Hermann Meyer, Ber- 
nard Lemann, Meyer Lemann, Richard T. Hanson, Pedro Lan- 
dreaux, Marie Louise Landreaux, Charles Getzinger, Berthelemy 
Beaubay, Mrs. George Josiah Lord, and the Citizens’ Bank of Lou- 
isiana in the sum of five hundred dollars, lawful money of the 
United States of America, to be paid to the said Herman Meyer, 
Bernard Lemann, Meyer Lemann, Richard T. Hanson, Pedro Lan- 
dreaux, Marie Louise Landreaux, Charles Getzinger, Berthelemy 
Beaubay, Mrs. Geo. Josiah Lord, and the Citizens’ Bank of’ Louisi- 
ana, their heirs, executors, administrators, and assigns; for which 
—, well and truly to be made, we bind ourselves and each of us, 

y himself and each of our heirs, executors, and administrators, firmly 
by these presents. 

Sealed with our seals and dated the 4th day of May, in the year 
of our Lord eighteen hundred and eighty-seven. 

Whereas the said above-named principals having heretofore, to 
wit, on the 4th day of May, 1887, taken an appeal to the Supreme 
Court of the United States from and to reverse the decree rendered 
on the 5th day of April, 1887, by the circuit court of the United 

States for the fifth circuit, holding sessions in and for the dis- 
451 _ _—ittrict of Louisiana, in the suit of William Cressey v. The Con- 

solidated Association of the Planters of Louisiana, No. 10432 
of the docket thereof: 

Now, the condition of the above obligation is that if the above- 
bounden principals shall prosecute their said appeal to effect and 
shall answer all damages and costs if they shall fail to make good 
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their plea, then this obligation shall be void ; otherwise to remain 


in full force and virtue. 
: STATE OF LOUISIANA, [t. s.! 
By M. J. CUNNINGHAM, 
Attorney General. 
WILLIAM CRESSEY, [L. s.] 
By JOSEPH P. HORNOR, Aft’y. 
FRANCIS B. LEE. [L. s.] 


Signed, sealed, and delivered in the presence of— 


Bond accepted. 
ROUSE & GRANT, 


Of Counsel. 
Approved : 
DON A. PARDEE, Judge. 
452 Agreement as to Transcript. Filed July 18, 1887. 
Wo. CRESSEY | 
} v8. {No 10482. 
CONSOLIDATED ASSOCIATION PLANTERS OF LOUISIANA. | 


It is agreed that the transcript of appeal in this case shall consist 
of the following papers: 
The original bill and exhibits thereto annexed. 
“ amended bill and exhibits annexed. 
— pro inter esse suo State of Louisiana and documents an- 
nexed. 
Answer of the directors. 
Demurrer of appellees. 
Decree overruling demurrers of the several appellees. 
' Plea of Levi J. Harris, which plea was adopted by the appellees 
erein. 
Decree overruling plea of L. J. Harris. 
Answer of the appellees and the exhibits annexed to their an- 
swers. 
Replication to the answers of the appellees. 
7 Admissions upon the hearing. 
453 —- The statutes of the State of Louisiana relating to the Con- 
solidated Association Planters of Louisiana. 
Extracts from the journal of the house of representatives and sen- 


ate of the State of Louisiana for the year 1847, offered in evidence by 


both parties. 
Decree. | 
Motion, order, and bond for appeal. 
And it is agreed that any party hereto may take up to the Su- 
preme Court of the United States any other part of the record he 
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may choose and make it a part of the record at the expense of the 


appellant. | 
: ew Orleans, July 1, 1887. 
(Signed) JOSEPH P. HORNOR, 
For Complainant, Appellant. 
(Signed) ROUSE & GRANT, 
For Appellees. 
(Signed) M. J. CUNNINGHAM, 


Attorney General, 
Per JAMES C. MOISE, 
Of Counsel. 


454 © Unitrep STATES or AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. 


CLERK’s OFFICE. 


I, Edward R. Hunt, clerk of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, do hereby cer- 
tify that the foregoing 453 pages, including pages No-. 222a to 222f, 
inclusive, and 210a, contain and form a full, complete, true, and per- 
fect transcript of the record and proceedings had, together with all 
the evidence adduced, on the trial of the case of William Cressey vs. 
Consolidated Association of the Planters of Louisiana et als., No. 
10432 of the docket of the said court. | 

Witness my hand and the seal of said court, at the city of New 
Orleans, this 28 day of September, A. D. 1887. 

[Seal U. S. Circuit Court for the 5th Circuit & Eastern District of La.] 


E. R. HUNT, Clerk. 


I, Edward C. Billings, United States judge for the eastern district 
of Louisiana, do certify that Edward R.-Hunt, whose name is signed 
to the above certificate as clerk of the eircuit court of tne United 
States for the fifth circuit and eastern district of Louisiana, was, at 
the time of signing said certificate, and is now the clerk of said 
court; that said certificate is in due form of law, and that full faith 
and credit are due to his official attestations as such clerk. 

Given under my hand, at the city of New Orleans, in said district, 
this 28 day of September, A. D. 1887. 

EDWARD C. BILLINGS, Judge. 


455 ‘Tue UNITED STATES OF AMERICA: 
Circuit Court of the United States, District of Louisiana. 


The President of the United States to Hermann Meyer, Bernard 
Lemann, Meyer Lemann, Richard T. Hanson, Pedro Landreaux, 
Marie Louise Landreaux, Charles Getzinger, Barthelemy Beau- 
bay, Mrs. George Josiah Lord, and The Citizen’s Bank of Louisiana, 
Greeting : : 7 
You are hereby cited and admonished to be and appear at a 

Supreme Court of the United States to be holden at the city of Wash- 
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ington on the second Monday of October next, pursuant to a motion 
and order for appeal filed in the clerk’s office of the circuit court of 
the United States for the fifth circuit and district of Louisiana, 
wherein William Cressey, complainant, and The State of Louisiana, 
intervening for her interests, are appellants and you, Herman 
Meyer, Bernard Lemann, Meyer Lemann, Richard T. Hanson, Pe- 
dro Landreaux, Marie Louise Landreaux, Charles Getzinger, Bar- 
thelemy Beaubay, Mrs. George Josiah Lord, and The Citizens’ Bank 
of Louisiana, are defendants and appellees, and you are to show 
cause, if any there be, why the judgment rendered against the said 
appellants, as in said motion and order of appeal mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

‘Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 4th day of May, in the 


year of our Lord one thousand eight hundred and eighty-seven. 
DON A. PARDEE, Judge. 


456 [Endorsed :] United States circuit court. No. 10432. Wil- 
liam Cressey e al., appellants, vs. Herman Meyer e al., ap- 

llees. Citation. Marshal’s return. Service accepted May 4, ’87. 
ouse & Grant, of counsel for said def’ts. Filed 4 May, 1887. E. 


R. Hunt, clerk. | : | 
Endorsed on cover: E. Louisiana C.C. U.S. No.1112. William 


Cressey and The State of Louisiana, appeens vs. Hermann Meyer, 
Bernard Lemann, Meyer Lemann, Richard T. Hanson, Pedro Lan- 


dreaux, Marie Louise Landreaux, Charles Getzinger, Barthelemy 
Beaubay, Mrs. George Josiah Lord, and The Citizens’ Bank of 
Louisiana. Filed October 5, 1887. 
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Supreme Court of the United States. 


OCTOBER TERM, 1890. ee 


-WILLIAM CRESSEY AND THE STATE OF  . 


LOUISIANA, -Appetuanrs, ae eS 
versus 


HERMANN MEYER AND OTHERS. 


APPEAL FROM THE UNITED. STATES CIRCUIT Court FOR 
THE EASTERN District OF Lovrstana. 


BRIEF FOR APPELLANTS. | * 
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supreme Court of the United States. 


OCTOBER TERM, 1890. 
No. 1465. 


WILLIAM CRESSEY AND THE STATE OF 
LOUISIANA, APPELLANTS, 


Versus 


HERMANN MEYER AND OTHERS. 


APPEAL FROM THE UNITED STATES CIRCUIT COURT FOR 
f THE EASTERN DISTRICT OF LOUISIANA. 


_” BRIEF FOR APPELLANTS. 


HISTORY OF THE CASE. 


The proceedings here were begun by a bill in 
equity filed by Wm. Cressey December 12th, 1883 
(Rec p. 1 et seq.), and an amended bill filed by leave of 
Court January 29th, 1884.— Rec. p. 19 et seq. 

February 7th, 1884, the State of Louisiana inter- 
vened pro interesse suo.—Rec. p. 45 et seq. 

Both the bill and the amended bill were brought 
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Supreme Court of the United States. 


OCTOBER TERM, 1890. 
No. 1465. 


WILLIAM CRESSEY AND THE STATE OF 
LOUISIANA, APppPELLAnNts, 


ee ee ee 


versus 


HERMANN MEYER AND OTHERS. 


' APPEAL FROM THE UNITED SraTEs Circuit CouRT FoR 
A | THE EasTERN District oF LOUISIANA. 
: 


BRIEF FOR APPELLANTS. 


bee HISTORY OF THE CASE. 


1 ' The proceedings here were begun by a bill in 
ki equity filed by Wm. Cressey December 12th, 1883 
(Rec p. 1 et seq.), and an amended bill filed by leave of 
Court January 29th, 1884.— Rec. p. 19 e¢ seq. 

February 7th, 1884, the State of Louisiana inter- 
vened pro interesse suo.—Rec. p. 45 et seq. 

Both the bill and the amended bill were brought 


-_— 


2 | | Cressey vs. Meyer. 


on behalf of William Cressey and all other holders of 
(State) bonds similar to those held by him (Rec. p. 1) 
and on behalf of ‘‘your orator and the other creditors 


ers of Louisiana.’’ Rec. p. 41. These were the parties 
complainants in the case. They were joined subse- 
quently by the State of Louisiana, praying for substan- 
tially the relief asked for in the original and supple- 
mental bill. | 

The defendants were: frst, the Consolidated 
Association of the Planters of Louisiana, represented by 
Robert W. Adams, John Calhoun, and three others, 
constituting the Board of Managers of said Consoli- 
dated Association, last elected, appointed in office. 
Second, All the stockholders of the said Consoli- 
dated Association, being citizens of Louisiana. 

The defendants first named, to-wit: R. W. Adams, 
John Calhoun and three others, managers, as aforesaid, 
filed their answer March 3d, 1884, Rec. p. 48. The 
others demurred, Rec. pp. 63 to 55. These demurrers 
were all overruled, April 29th, 1885, Rec. p. 56 at top. 
One of the shareholders filed a plea, November 3d, 
1884, but it was overruled April 29th, 1885, Rec. pp. 
56 to 60. Then follow the defendants’ various an- 
swers from page 60 to 122, and completed by the com- 
plainants’ replication on the latter page. 

January 29th, 1887, the hearing was had on the 

above pleadings, evidence and joinder in issue as to ten 
of the original defendants, Rec. p. 123; was continued 


of the Consolidated Association of the Plant-. 


Cressey vs. Meyer. 


on the 31st, and on February Ist, 1887, after hearing 
evidence and argument of counsel the case as to them 
was duly submitted to the Court, Rec. p. 193. 

April 5th, 1887, decree was rendered dismissing 
complainants’ bill as to the said particular ten of the de- 
fendants, but bill retained as against the other defend- 
ants for further hearing, Rec. p. 224, and the com- 
plainants have appealed. See same page of Record. 


Il. 


The first property-bank chartered by the State of 
Louisiana in A. D. 1827-8 (Acts of March 16, 1827; 
and February 19, 1828; see Record, pp. 124 to 135, 


inclusive; otherwise more accurately defined as No. 66 
of 1827 and No. 19 of 1828), was called the Consolida- 
ted Association of the Planters of Louisiana. The capi- 
tal was $3,000,000.00, divided intosix thousand shares 
of $500.00 each. This capital was not required to be 
raised by: the shareholders, and no provision was made 
in the charter for any calls upon them; but each:share- 
holder was required to give a mortgage in favor of the 
Association on lands and-slaves equal in amount to the 
number of shares taken and subscribed for by him, in 
consideration of which a credit was opened in the books 
of the Association equal to $250.00 per share by way of 
loan, and represented by his note, payable with interest 
in such annual instalments, in fourteenths, as would 
extinguish the entire principal and interest before the 
expiration of the charter, secured by the original stock- 
mortgage. 


Cressey vs.. Meyer. 


It was further provided in No. 19 of 1828, section 


7 (Record, p. 184) that the State shall be and is hereby 
acknowledged to be a stockholder to the amount of 
$1,000,000 as a bonus on condition that the State have 
a continual credit of $250,000 during the charter, pay- 
ing interest thereon without defalcation ; and the State 
(on final liquidation) being paid the dividends arising 
from the said $1,000,000 of stock in the same propor- 
tions and at the same time that dividends accruing to 
the other shareholders are to be paid. 
Assuming the bonds of the State as worth par, the 
association realized the whole amount of their face 
value, say $2,500,000, of which the stockholders had 
at once to their credit individually $250 per share as a 
loan, or one-half of the entire capital of the bank— 
$1,500,000. Balance remaining of $1,000,000 became 
at once the sole, active and working funds of the bank- 
ing association. The manifest intention of the two 
statutes was, first, to confer on the body politic the 
usual powers and franchises of a private corporation ; 
and second, the power ‘‘to discount upon banking 
‘* principles on such credit and security as they may 
‘‘ think advisable, provided it does not exceed in value 
‘* theSdouble of their capital.’’—Rec. p. 126, section 7, 
and p. 134, section 7. | 
Thus each shareholder received a credit in cash 
of $250 on the books of the bank contemporaneously 
with his subscription for every share. He became. 
indebted for $500 on his eventual liability as share- 


ste 


Cressey vs. Meyer. 


holder and to the bank for what he might borrow on the 
credit extended. to him by the Statute-charter. To 
secure the former he gave a mortgage on his plantation 
and slaves; this mortgage also secured the bank’s loan; 
but both obligations were entirely separate and dis- 
tinct things, although embraced in one authentic act to 
the bank. See Rec. p. 194, Document X, Hypothecation 
of Allain to the Association in French, translation on 
p. 199. 

The bonds of the shareholders and all the hypoth- 


ecary obligations of whatever nature in favor of the 


association served as a special guaranty for principal 
and interest of the bonds given by the State and were 
to be deposited in the offices of said institution for safe 
keeping. The State bonds issued as aforesaid amount- 
ing to $2,500,000 as above were made payable one- 
third on each June 30, 1833, June 30, 1838, and June 
30, 1843. a 

The bonds first falling due were all paid and extin- 
guished, but on the balance of two-thirds, the State 
authorized an extension not longer than to June, 
1843, and the charter of the association was still further 
extended to June 30, 1848, and two years thereafter 
allowed for liquidation.—Rec. p. 136. 

All these original bonds were returned to the 
State, and other bonds, in conformity to Act March 15, 
1835, were delivered by the State to the holders of said 
original bonds, in exchange for said original bonds and 
in renewal thereof.—Rec. p. 138. 


Cressey vs. Meyer. 
The legislation of the State as to this Planters’ 


Consolidated Association is thus brought down to the 


Act of February 25, 1842, when took place the failure 
of all the State banks under a pecuniary crisis of unex- 
ampled severity, bringing about not the destruction of 
the charter of the Consolidated Association, but-a series 
of laws having more or less for object its liquidation. 
And this status of the corporation still continues; a 
banking corporation still holding in its name first-class 
mortgage securities in the cities and parishes of Lou- 
isiana amply sufficient, if realized, to pay all its debts 
and relieve the State from all the obligations incurred 


in its behalf. 
III. 


The Consolidated Association suspended specie 
payments, and became insolvent, practically, along 
with all the other banks of the State without exception, 
before February 25, 1842, on which day the Legislature 
of Louisiana revived all their charters by Act No. 25 
of 1842, on pp. 139 to 149 of the Record, In this re- 
vival, the Consolidated Association was necessarily and 
specially included. 

March 7, 1842; this Act was amended, Rec. pp. 
150-156. 

March 11, 1842; a special Act was passed. The 
Louisiana Code of 1824 contained Art. 3333, copied, 
ver. et lit., from the Napoleon Code, Art. 2154. ‘‘ The 
‘registry preserves the evidence of mortgages and priv- 
‘‘ileges during ten years, reckoning from the day of their 


Cressey vs. Meyer. 


‘‘ date; their effect ceases, even against the contracting 
‘‘ parties, if the inscription has not been renewed be- 

x ‘‘ fore the expiration of this time in the manner in 
‘‘ which they were first made.’’ 

= The Louisiana Legislature now so amended this 
article ‘‘that the rule requiring the re-inscription of 
‘‘ mortgages at the expiration of ten years from date of 
‘* their registry shall not apply to the mortgages which 
‘¢ have been or may be given by the stockholders of 
‘* the various property banks of this State.’’ Rec. p. 

: 155. 

This article is now 3369 of the Louisiana Code of 

1870, and its last clause reads: ‘‘ The re-inscription of 

‘* mortgages is also ~~ with in certain cases provided 

‘< tor by special laws.’ a= 

| The so-called ‘‘Property Banks’ of Louisiana were 

| but four in number, viz: 

1, The Consolidated Association of Plaster of Louis- 
iana, the very institutiow now ‘under discussion, char- 
tered 1827-8, as set forth herein on Record, page 124, 

2. The Union Bank of Louisiana, chartered April 
2, 1832, Stats. p. 42, with a capital of seven millions in 
State bonds, eight millions to be subscribed by the 
all shareholders to secure the seven millions in bonds. 

ie This bank was very successful, and paid very nearly 
.- thirty-five dollars per share of $100 each to stockhold- 
eo ers on a final liquidation. 

3. The Citizens’ Bank of Louisiana, chartered April 
| 
J 


1, 1833, Stats. p. 171. Struggling bravely against un- 


8 Cressey vs. Meyer. 


paralleled difficulties since the war, it still keeps up its 
reputation as a sound, financial institution. 

4. The Improvement and Banking Company, char- 
tered 1834, p. 44, and 1836, p. 47. It long since dis- 
appeared. 

The distinctive character of these property banks 
required special legislative provisions for their liquida- 
tion; hence the various Acts No. 98 of 1842, March 14 
(Rec. pp. 155-163); No. 92 of 1843, April 5 (Rec. pp. 
163-166), and No. 96 of 1843 (Rec. p. 167). Then 
came No, 58 of 1845, March 10 (Ree. p. 168), relating 
especially to the Citizens’ Bank of Louisiana and Con- 
solidated Association of the Planters of Louisiana. 
Then No. 100 of 1847, April 6 (Rec. p. 169); No. 216 
of 1847, May 4 (Rec. p. 171); No. 59 of 1848, Decem- 
ber 20 (Rec. p. 172); No. 113 of 1853, April 11 (Rec. 
p. 173); No. 193 of 1855, March 15 (Rec. p. 174), and 
No. 38 of 1866, February 26 (Rec. p. 174), all provid- 
ing for the liquidation (the last mentioned Act ‘‘for the 
final liquidation’’) of the Consolidated Association of 
the Planters of Louisiana. 


Under this immense mass of legislation, the final 
liquidation of this Banking institution lasted from 
March 7th, 1842, down to Act No. 20 of 1878, March 
30th (Rec. p. 175 to 179). This Act shows that the 
Circuit Court of the United States for the Eastern Dis- 
trict of Louisiana had obtained pleuary Federal juris- 
diction over the affairs of the Consolidated Association 
of the Planters of Louisiana, with full, complete and 


Cressey vs. Meyer. 


actual possession of all its assets, holding them for the 
benefit of all concerned individually, whether citizens 
of the United States or of the State of Louisiana, or of 
both, or for the benefit of Louisiana in her Statal capac- 
ity, or of all natural or juridical persons, native or alien, 
no matter of what citizenship. And this Act, whilst 
admitting the entire legitimacy of the proceedings of the 
Federal Circuit Court in assuming jurisdiction and ob- 
taining possession of the assets, but averring that the 
orders by which this possession of the assets and affairs 
of the said Corporation is held, are ‘‘to the prejudice 
‘* of the legal rights of the State,’’ the Legislature and 
Executive of Louisiana, by this act (‘‘hereby’’) * * * 

« * ¥* ‘respectfully requested (it) to cancel and 
‘‘ rescind the orders appointing: receivers for this cor- 
‘‘ poration and to restore its assets and affairs to the 
‘¢ control of the president and directory, as at present 
‘* organized under the Act No. 113 of 1853.’’—Rec. p. 


176, sec. 1. 


This the Federal Circuit Court declined to listen 
to, in this way, and seems finally to have yielded to the 
. pressure brought upon the complainant, one Grebner, 
who by consent of court and at last of all named par- 
ties, discontinued his suit. It had been begun 
September 7th, 1876, and was finally disposed 
of June 5th, 1880, Rec. p. 35-37. Then a final 
attempt at legislation resulted in the Act of 1882 
(Rec. 179-182), but this proving in every way abortive, 
the creditors again apply to the Federal Circuit Court 


10 Cressey vs. Meyer. 


for relief in the case at bar. Since then this Court has 
regained and still holds undisputed control. _In this, 
the State of Louisiana very properly and wisely 
acquiesced. No amendment has as yet been made re- 
pealing the application of Federal judicial power to suits 
when aliens are plaintiffs, and citizens of a State de- 
fendants; and a fortiori, when all States both foreign 
and federal may apply to the federal courts for relief, 
as plaintiffs, if they need it or want it. 


The Judiciary Department of the State of Louisi- 
ana was not idle while its Legislative Department was 
striving ‘‘ to right wrong’’ in so unsuccessful a way. 
Oscar J. Forstall, owner of certain State Bonds and 
equivalents, theretofore due and guaranteed by the 
‘Consolidated Association,’’ sued to fix a liability 
upon it with privilege on certain assets, secured by a 
pledge of stock mortgages, held by the Association in 
trust. He alleged that Act No. 20 of 1878, March 30th 
(Rec. p. 175), was void for unconstitutionality, Statal and 
Federal. He prayed for judgments for the amounts 
claimed by him with interest on bonds and coupons; 
that Act No. 20 of 1878 be declared void; that the 
liquidation of the Concern be speedily proceeded with ; 
that receivers be appointed, and eventually that the 
Directors of the Association proceed to the seizure and 
‘sale of all the property mortgaged by the stockholders 
and to render accounts of their administration; finally, 
that an injunction issue to prevent the investment of 
the assets of the Association in Consolidated State 
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Bonds. The defendant pleaded the general issue and 


prescription.......... Zhe State intervened, joining in the 
defense......... From a judgment in favor of plaintiff, 
raaael Monroe J.......... except as to the interest claimed 


on the dividend coupons and the entire annulment of 
the Act of 1878, the defendant and the State - appealed. 
The plaintiff and appellee then prayed for an amend- 


ment of the judgment, by the allowance of the interest 


claimed on the coupons, and the appointment of one or 
more receivers, as asked in the original petition.—See 
Forstall vs. The Consolidated Association, 34 La. Ann., 
page 771, in May, 1882. The judgment: below was re- 
versed on the trifling matter of an over claim for inter- 
est on the coupons, and thus.amended it was affirmed 
with costs.—Ibid, page 777. : 

The Court then consisted of five judges, three of 
whom rendered the judgment of affirmance. Fenner, 
J., recused himself; Levy, J., absent and probably sick, 
for he died not long after.—See “Tn Memoriam,’’ No- 
vember 6th, 1882, p. x, in 34 La. Aun. 

The Opinion (by Bermudez, C. J.), in view of the 
opinion of Monroe, J., in the court of original juris- 
diction, may well be given here in full: 


First. ‘‘ By its charter (No. 96 of 1827), the cor- 
poration was authorized to borrow $2,000,000 on its 
bonds, payment of which was to be guaranteed by the 
mortgage obligations furnished by each stockholder in 
order to secure the payment of his subscription. 

‘* In general, money corporations derive the capital 
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ig » with which they transact business from the subscrip- 
if tions of stockholders, paid either entirely in cash or 
partly in cash, and partly by notes. In this instance, 
there was no cash payment at all. Each stockholder | 
subscribed for a number of shares of $500 each, and _— 
gave a mortgage to secure the payment of such shares; 
the obligations thus incurred, with the security thereof, 
to remain in possession of the corporation’s representa- 
tives, wherewith to procure money and to operate in 
banking speculations (operations.) That is the mode 
usually followed by property banks to raise a capital. ' | 
‘¢ The scheme authorized by the Act of 1827 prov- | 

EE ing unsuccessful, the Legislature of 1828 passed an Act 
: a ee, (No. 19, p. 130), whereby the sum authorized to be | ae 
= borrowed was raised by half a million, the surplus to : 
be secured likewise by mortgage, as previously required. 

With a view to facilitate the corporation in its dealings, : s 
and in consideration of a bonus of $100,000,000 of stock, 

conceded under certain terms and conditions, the State A 
consented to issue her own bonds, for $2,500,000, to | 
be disposed of by the endorsement of the bank, pledg- ! 
ing her faith to the payment thereof, but requiring the 
bank, upon whom the debt was fastened, to secure the 
‘payment thereof by a pledge, not only of all the hy- 
pothecary obligations of her stockholders, but also of 
those of other ‘‘individuals’’ dealing with her, the 
same to remain in the officers of the nrc to guarantee 7 
such payment. 
‘* There can be no question that, by the legislation 
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of that year and the following years, the debt evidenced 
by those bonds and by the annexes issued subsequently 
to cantle (cut into pieces, Webster), the principal obli- 
gation into installments, and make them payable at 
stated periods, ......... the debt was not only the debt 
of the State, but likewise that of the corporation, both 
the State and the corporation having received a consid- 
eration for the issuance of those evidences of indebted- 
ness and unconditional obligations to pay money. 


‘‘An attentive.examination of the other Acts of 


.1835, p. 123, secs. 5 and 6; of 1842, No. 98; of 1843, 


No. 92; of 1847, No. 100; of 1853, No. 113; of 1866, 
No. 38, and even the Act of 1878, No. 20, whatever 
that last Act be, coupled with. the glaring fact that from 
first to last payment was effected on the debt by the 
bank, proves beyond the possibility of a doubt that 
both the State and the bank considered that the debt 
was their own, one for which they were both bound 
primarily as principals, and, strange to note, almost a 
paradox, also as sureties; the one for the other, the 
one pledging negotiable securities, the other its faith 
asa sovereign, both in favor of bondholders. 


‘‘The validity and effect of this contract, which is 
a triangular, or tripartite, contract, cannot be tested or 
regulated by the general law in all respects. | 

‘‘This is not the case of a contract covered by a 
law, or of a law covering a contract; it is the case ofa 
law which is a contract, and a contract which is a law, 
presenting a physiognomy entirely suz generis. 
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“There can be no earthly doubt that the security, 7 


or guaranty, given by section 6 of the Act of 1828, for 


the ‘‘reembursement” of the borrowed capital, was givén - 


primarily in favor of the bondholders, and secondarily 
in favor of the State. That section provides that the 
mortgage obligations subscribed by the stockholders and 
all other mortgage obligations subscribed by ‘‘¢ndividuals’’ 
in favor of the Association shall be deposited in the offices 
of the institution for safe keeping, as a special guar- 
antee and security for the ‘‘reimbursement’’ of the 
capital of $2,500,000 and the interest thereof, inas- 
much as the said Consolidated Association is bound 
for the reimbursement of said bonds, subscribed by the 


State, at their respective installments (maturities), and 


to pay the semi-annual interest until the whole amount 
of the principal is reimbursed.—7/ La. Ann. 319; 2 La. 
Ann. 416, 776, 835. 


‘‘The significant word ‘‘reimbursement,’’ wisely 
used more than once, suggests that of a return of 
money, of the putting back of money in the purse of 
one who had taken it out of it; in otherwise, disbursed 
it. No reimbursement can take place when there has 
been no disbursement. Who was it that made the dis- 


bursement ? Evidently not the State, who had lent, 


not money, but only her credit, but those who took 
their money from their purses and invested it in the 
purchase of the bonds on the faith of the State and of 
the securities of the bank legally pledged. It is to 
those bondholders first, that a ‘‘reimbursement,’’ or 
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payment, was contemplated. Now, it might have well 
happened that the State might have honored her obli- 
gations at maturity in case of a failure by the Bank to 
have done so. Then the State would have paid her 
bonds, and in the absence ofa stipulation in her favor 
she would, by such payment, have been legally subro- 
gated to the rights of the bondholders, without a right 
of competition, however, with other bondholders, if 
any.—R. C. C. 2162;-C. N. 1252; 4 Marcadé, p. 547; 
12 Duranton, p. 289; 2 Rob. 244; 20 La. Ann. 359 ; 
30 La. Ann. 618; 31 La. Ann. 859; 33 La. Ann. 591. 

‘*' The dominant idea was that the Bank was liable 
and should pay, and should provide for payment by a 


security, and that the State would be also primarily - 


bound. | = 
**In such a case of payment by the State, the guar- 


_anty furnished to secure satisfaction of the obligation, 


by reimbursement, would have enured in her favor, not 
only in her right as subrogated: sub modo, but also be- 
cause of a like stipulation in her favor. 

‘* We do not attach any importance either way to 
the dictum in 30 Ann. 1151, apparently questioning the 
liability of the Bank for the bonds,'by reason merely of 
the endorsement. No question at issue justified it. A 
reference to the authorities cited does not show it to be 
founded. 

‘* The case in 15 Howard, 317 (Curran vs. Arkan- 
sas), is rather indicative of a liability by endorsement, 
where a liability for the debt, evidenced by the instru- 
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ment, was imposed by thecharter, in case of negotiation. 
In his able opinion, the District Judge has well analyzed 
and criticized the second case, and shewn the existing 
disparity, its consequent inapplicability, for a similar 
reason to that now before this Court. 

‘* It is patent that the obligations were issued by 
the State for the use of the Bank; that, under contract 
and for consideration received, both are liable. The 
liability of the State was judicially recognized.—3s0 La. 
Ann. 617, 1153. 

: ‘* She was compelled to fund the same. It is clear 
f - that the debt was a debt contracted for and by, at the 
ag same time, the corporation, and that the payment of it 
was secured by her, as already stated, and that it has 
several times obtained respites and indulgences, and 
has,- by the course pursued in the transaction of her 
business, particularly in relation to those bonds, and 
annexes, recognized and acknowledged her responsi- 
bility therefor. 
‘It is more than manifest that the obligations sued 
on were honored, neither by the Association nor by the 
Bank (State), and therefore, that the bondholders are 
creditors of both, with a right to hold them, under the 
contract, liable solidarily . 

‘‘It is undeniable that if the State had paid the 
bonds and annexes; in keeping with the pledged faith, 
she could have brought an action against the defend- 
ant and revendicated the privilege and security to 
which the plaintiff says that he is entitled, and which 
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the defendant has judicially admitted, in these proceed- 
ings, having given fo the State. 

‘‘What rights the State, in that hypothesis, could 
have asserted aud vindicated, and cannot assert and 
vindicate, owing to non-payment, the bondholders are 
entitled, under the law, to allege and enforce. 

‘It iselementary that a creditor has the right to 
aver and cause to be satisfied, all the rights which his 
debtor could, if acting, propound and have recognized 
and executed. 

‘‘Otherwise, the creditor would be at the mercy of | 
a defaulting and obstinate debtor, who might, by a 
refusal to join, or a neglect to assert rights involving 
his ownership and title to property and its possession, 
prevent the enforcement of just claims.—Code, lib. 4, 
tit. 15,’arg. ex leg. 66; R. C.-C. 1990, et seg.; C. N. 
1166; 2La. Ann. 782, 843; 30 La. Ann. 727; 33 
La. Ann. 898, 906; 4 Marcadé;"433; ‘6 Toullier, n. 370, 
et sey.; TIbid., n. 560, et seg.; 10 Duranton, 552; 
Grenier, Hyp., t.1. pp. 80, 84, 517, 554; Mourlon, 
vol. 2, p. 614, et seg.; J. P. 1853, vol. 2, p. 294. 

‘‘It is clear, however, in this case, that the clause 
of ‘‘reimbursement’’ was primarily stipulated in favor 
of the bondholders, and that liability of the bank de- 
rives not only from the endorsement, but also from the 
charter and from statutes subsequently .passed, pro- 
claiming her responsibility. . 

“In 30 Ann. 616, the Court declared that her lia- 
bility had been added to that of the State. 


-_* 
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‘The declaration in the endorsement was a su per- 
fluity for the incurring of the obligation which already 
existed and was not thereby absolutely created. The 
endorsement was, however, a legal formality required 
for the negotiability of the obligations or bonds. 


‘Second. It is clear that as the payment or re- 
imbursement of those bonds and annexes was ab initio, 
and has uninterruptedly continued to be secured by the 
pledge of hypothecary obligations of the stockholders 
and of other ‘‘individuals,’’ subscribed in favor of the 
Bank, the subsistence of the pledge is aconstant recog- 
nition of the debt, which, it is not claimed, has been 


extinguished otherwise than by prescription. 


‘“‘ It is no objection that the object or thing pledged 
was not delivered to the creditor. Even in the absence 
of a law contract it is lawful to stipulate that the pledge 
may remain in trust, in the hands ofa third person, 
even in those of a debtor, provided it be held precari- 
ously. But this objection is untenable in a case like the 


present one, in which the State, the lawmaking power, | 


who has the right to derogate from its ordinary legisla- 
tion, has provided expressly and unequivocally that it 
should be done. 


‘As long as the debt thus secured, remains, unpaid 
and the pledge continues in existence, whatever be the 
time elapsed since maturity, the defense of prescription 
cannot be raised.— 32 La. Ann. 1250; 33 La. Ann. 
1444, and authorities cited in each case; 96 U.S. R. 
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476; Casey vs. Cavaroc; Dig. L. 13 ; T. 7, Secs. 1, 35, 
37; DePignerititi, ad ‘‘actione et contra,’’ C. N. 2076, 
“Third: The complaint of the plaintiff against 
the Act of 1878 is well founded, as far as that act as- 
sumes to postpone the payment of the oustanding 
bonds, without the consent of the holders thereof. _ 


‘* The plaintiff distinctly declares that he has not 
acquiesced in, and protests against such extension. His 
declaration is not disproved. The respite sought to 
be granted by the act impairs the obligation of the con- 
tract, evidericed by the legislation which the plaintiff 
invokes, and upon wnich he plants himself. Anterior 
indulgences were properly procured with the formal 
assent of the creditors. But the. plaintiff has no right 
to complain of the tedious mode of liquidation provided 
by the legislature, in the absence of any other mode 
previously stipulated, and which could have been in- 
_voked as an integral part of the contract.—7 La. Ann. 
319, Consolidated Association vs. Claiborne. 

‘‘The remedy prescribed for the evil appears to be 
adequate, and not to be injurious. It is such that the 
plaintiff and all others similarly situated must endure, 
even if obnoxious or unsatisfactory. 

‘¢ There can be no doubt that the Act of 1878, in 
so far as it directs the investment of the funds of the 
Association in the consolidated bonds of the State, is 
an unauthorized diversion of the assets of an insolvent 
concern, in liquidation, for the acquisition of property 
for speculative purposes, when the same should pri- 
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marily be applied to the extinction of its ancient, legit- 
imate, legal outstanding indebtedness, and that such 
diversion impairs the obligation of the contract of the 
plaintiff and all other creditors in whose favor the 
property of the Association must stand and be dealt 
with as a common pledge ; which it is unquestionably. 
—R. C. C. 1968, 3183; 12 Cal. 300; 7 Cal. 579; 31 
Penn. 175, 185 ; 10 Cal. 563, 584; 19 Cal. 11; 10 Fla. 
112; 2 Woods, 48, 108, 128; 2 Black, 448, Trustees 
Canal Co. vs. Beers (Miller, J.’s first opinion), 6 How. 
301, Planters Bank vs. Sharp; 4 Litt. 47 ; 2 How. 608, 
McCracken vs. Hayward ; 3 Wash. 313; 11 Mo. 744: 
1 Mo. 164 ; 6 Otto, 448, Murray vs. Charleston; 6 Otto. 


698, Edwards vs. Kearzey; 105 U. S. 278, Louisiana 


vs. Pillsbury. 
‘‘Fourth. 


‘‘The plaintiff is clearly entitled to the interest 
claimed on the overdue coupons, and it should have 
been allowed him.—98 U. S. 473; 103 U. S. 683 ; 28 
Ann, 560 ; 33 Ann. 391, 668, 672.”’ | 

The judgment has been already stated, ante p. 11. 


_ Qn this decision of the case in favor of a resident 
citizen of Louisiana, we rely for success in favor of an 
alien. As the State of Louisiana was a party to the 
case, it might be properly urged that the peremptory 
exception founded on law, res judicata pro veritate acci- 
pitur—the law accepts the thing adjudged as a truth— 
that the decision just given in full was decisive of the 
present case ; but this is not insisted on. If the law 
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of the case has not been properly and conclusively rea- 
soned out by the Chief Justice of Louisiana, we admit 
that the decree must be affirmed and the bill dismissed. 
We quote it as an argument in favor of the complain- 
ant and intervenor here, in precisely the same way as 
the defendants quote and rely on the case of Consoli- 
dated Association vs. Lord, of which we furnish the 
opinion of the Chief Justice, in confirmation of the 
opinion delivered by him in the Forstall case. This 
opinion has been’ overruled and set aside, however, 
upon a rehearing, the learned Chief Justice still ‘‘ad- 
hering’ to his opinion.—See 35 La. Ann. 438. 

- About a year afterwards the Supreme Court of 
Louisiana tried the case just alluded to of the Consoli- 
dated Association vs. George J. Lord, reported in 35 La. 
Ann. Rep. 425. It was brought to recover from de- 
fendant contributions assessed against him as stock- 
holder of the Consolidated Association, alleged to be 
secured by special mortgage on certain urban real es- 
tate. dis 

The contributions first claimed are (6) six dollars 
on each of his 22 shares of $500.00 each, for five years, 
including 1865, with interest at 8 per cent. They were 
levied under he provisions of Sec. 6 of Act 1000f 1847, 
extending the liquidation of the Association.—Ree., 
p. 169. | 


The contributions secondly claimed are of forty 


dollars on each of the same shares, with like interest. ’ 


They were imposed under the terms of Act 20: of 1878, 
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providing for a final liquidation of the concern. And 


both contributions are claimed to satisfy an indebted- 


ness to the State and a liability incurred by her for the 
Association.—Rec., p. 175. | 

The State intervened, now joining and assisting the 
plaintiff. The defences were: _ 

a. That the petitioners have no standing in court. 

6. That their right of action is barred by prescrip- 
tion. 

c. That the State is no creditor of the concern and 
has no interest in the litigation, and that, lacking a 
foundation, the claim must fail. 


From a judgment overruling the exception to plain- 
tiff’s capacity to sue, and referring other defences set 
up zn limine to the merits, and from another judgment 
entitling the petitioners to recover, the defendants ap- 
pealed. 

(This case will be discussed in the argument. ) 

The opinion then begins: 

““On Exceptions. The plaintiffs were appointed 
under authority of Acts Nos. 113 of 1853 and 40 of 
1878, for the purpose of bringing the liquidation of the 
affairs of the concern ‘to a final close. To that end 
they brought the present suit. The complaint is that 
they did not set forth their names, but merely stated 
their official capacities. 

“It was not requisite that they should have given 
their names. As corporate bodies and chartered insti- 
tutions can, during their existence act judicially under 
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the name or title given them in the act of incorporation, 
‘without mentioning the names of the officers represent- 
ing them, so, when those organizations have ceased to 
operate and are in liquidation, the parties entrusted with 
the winding up of their business can sue in their offi- 
cial capacities without stating their individual names. 
C. P. 112; 6 A. 542. = The plaintiffs have made them- 
selves sufficiently known to the defendants by eaten 
ing their titles. 

‘Suits brought by persons as agents, or for the use 
of others, have often been decided to have been prop- 
erly instituted, and defendants have been held to an- 
swer the demand. H. D. 1124. Had the defendant 
seasonably denied the existence of any person entitled 
to the capacity alleged, the plaintiffs could have been 
held before issue joined to identify themselves with 
the trust, but that denial was never entered. 

‘‘The corporation was created in 1827. Its charter 
was modified in the year following. Its existence was 
to terminate in 1843, but in 1842 ils charter was judi- 
cially declared forfeited. 

‘‘In 1847, with the consent of the stockholders, an 
assessment was levied and the period of liquidation was 
extended to 1865. In the year following the legisla- 
ture authorized a continuation of the liquidation until 
the maturity of the bonds which the State had issued 
in aid of the institution. | 

‘¢ In 1878 an act was passed directing a process of 
liquidation and providing for the continuation of pre- 
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vious officials, and for the appointment of additional 
ones. This suit was brought by such officials. 


‘¢ In the exercise of powers inherent to all well 
regulated governments over insolvent estates, the leg- 
islature was authorized to adopt the acts which it passed 
for the liquidation of the business of the Association. 
Those powers have constantly been exercised in Europe, 
in our sister States and in our own, in some form or 
other. 12 Ann. 288; 10 R. 460; 7 Ann. 319; 5 
Ann. 470; 7 Ann. 286; 6 Ann. 457; 5 Ann. 740. 

‘¢ The plaintiffs are rightfully in court and can 
sue, as they have done. A payment made to them in 
their official capacity of any sum due to the concern, 
would exonerate the debtor and conclude the organiza- 
tion and all interested therein. 9 Ann. 265; 7 Ann. 
114; 8 Ann. 132; 9 Ann. 341. 

‘* The exception to the right of the plaintiff to rep- 
resent the concern in this suit and to the mode in 
which they have appeared in court to represent 
it was not well taken and was properly overruled. 
The other defences advanced tn limine could not be dealt 
with as exceptions, and were properly referred to the 
merits, to which they really belong. The reference 


-could occasion the defendant no injury. 


‘‘ON THE MERITS.’’ 


‘We think proper to premise that although it is 
admitted that the State has filed an intervention, we 
have failed to discover it in the transcript. It was 
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agreed, however, that the defences raised against the 
plaintiffs would be deemed as urged against the State. 

‘‘From the lengthy and elaborate answer of the 
defendant and the oral and printed arguments, all -of 
which strenously deny any liability, either to the con- 
cern or to the State, the main defences may be consid- 
ered as being : 

‘‘That the claim is prescribed ; 

“That the debt was novated and the mortgage ex- 
tinguished ; 

‘That by the payment of certain instalments 
levied under the act of 1847, the stockholders were 
completely discharged ; 

‘‘That each stockholder can be held only for his 
share of the debts of the association and not for the 
delinquency of other stockholders or deficiency of the 
property mortgaged ; : 

‘‘That this proportion should be computed on the 
original 6000 shares subscribed ; = 

‘‘That not more than 5 per cent. can be claimed 
on arreared contributions ; | 

‘‘That the stockholders have a right to pay such 
proportion in any bond issued by the State, under the 
funding act of 1874 or the Constitution of 1879, that is, 
$60 for $100; and upon so doing, that they are entitled to 
a discharge from all indebtedness and to a cancellation 
of the mortgage originally consented on their property, 
solely for the eventual payment of the shares sub- 
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scribed for and in no way for that of the bonds issued 
by the State. 7 | 

‘‘The demand andthe defences being stated, the 
merits must now be inquired into. 

‘‘The corporation having failed to raise the capi- —_—_- 
tal necessary for its banking operations by the negotia- 
tion of its bonds, which were authorized to be issued 
by the act of incorporation of 1827, the State became a 
stockbolder, and under the act of 1828 uttered her own 
bonds, acknowledging therein an indebtedness to the 
corporation, by whose endorsements they were to be 
transferable. The officers of the corporation endorsed 
the bonds, with a stipulation of its liability therefor, 
disposed of them, received the proceeds and applied 
the same to its purposes. The payment or reimburse- 
ment of those bonds were secured by a pledge of 
all the assets of the corporation, including the 

mortgage consented by the stockholders to make 
certain the payment of the shares subscribed for by 
them. The payment of those bonds was from time to 
time extended. <A large number of the same was 
funded under the funding act of 1874 by the holders, 
who, upon receiving from the State other bonds of hers F 
in discharge of their claim against her, ceded and aR 
transferred unto her all their right, title and interest in | 
and to the same, and to the securities guaranteeing the 
payment or reimbursement thereof, fully subrogating 
the State thereto. 
‘* The State then became a creditor of the concern 
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for the amount of the bonds funded, or, at least, for 


‘the amount of the bonds given in place thereof, acquir- 


ing, both by conventional and legal subrogation, all 
the rights which the holders of the funded bonds could 
have exercised against the Association to coerce pay- 
ment. 

‘‘It is not correct to say that it was essential for 
the State to have paid in money the bondholders, in 
order to be subrogated by them to their rights. It was 
optional with them to accept either money or any other 
valuable consideration for the cession and subrogation. 
The transfer could have taken place even without any 
consideration. The cession, transfer and subrogation 
could have been made asa benevolence, or as a gratuity. 

‘But it was not necessary that there should have 
been any conventional subrogation. As the concern 
was bound for the payment of the bonds with the State, 
or the State was liable with it and for it, the State had 
an interest to acquit or discharge the debt, as far as 
she was concerned, and she could do so on terms ac- 
ceptable to the holders and most suitable to her inter- 
est. She obtained thereby her release from the hold- 
ers, with a curtailment of 40 per cent. on the dollar. 


. Whether this partial release accrues to the benefit of 


the State alone, or to that of the concern also, is a 
question which is not presented in this case, and which 
does not require a decision presently. It will be time 
to determine it when the issue will be properly sub- 
mitted. 


Cressey vs. Meyer. 
‘It is for the purpose of meeting the indebtedness 
in favor of the State, as also of paying what unfunded 
State bonds may exist, that the contributions, particu- 
larly that of $40 per share, have been raised. 
| ‘‘The liability of the Association for the payment of 
the bonds of the State was constantly acknowledged by 
it. It was recognized in the Forstall case, lately decided, 
34 Ann. p. 770, O. B. 56, fol. 1032. That acknowl- 
edgment concludes absolutely both itself and the stoek- 
holders. It therefore cannot plead an extinction of it, 
either by prescription, novation or otherwise. Its lia- 
bility, therefore, is commensurate with that of the 
stockholders, which extends rateably to the amount of 
their subscription for stock, secured by mortgage on 
the property subjected thereto, or so much of said sub- 


scription as may be necessary to satisfy the liability for 


the bonds.—18 Ann. 310; 24 Ann. 405. 

‘‘The right of holders for payment was declared 
to be imprescriptible, the State not being suable. 30 
Ann. 611. The obligation of the Association, what- 
ever it was, to discharge the obligations which the 
State had incurred for its benefit, was co-extensive with 
the responsibility of the State. The securities guaran- 


teeing the fulfillment of that obligation have continued 


unimpaired, unless prescribed, and will remain so until 
the liabitity secured shall have been satisfied. 

‘‘The defence, as against both the plaintiffs and the 
State, that the latter is no creditor and that no call can 


be made to pay a debt which has no existence, would — 
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have been formidable, indeed destructive of the action, 
| | if founded; but such is not the case, 


'y ‘It is undeniable, that, in 1850, when he purchas- 
} ed from the Mechanics & Traders’ Bank the property on 
i which the mortgage is claimed, the defendant acquired, 
| at the same time, the twenty-two shares which had 
s been previously bought from the Widow Duplessis, an 
original stockholder, and that he assumed, or took the 
reversion of the mortgage given by her to secure the 
| payment of that stock, then valued at $500 per share, 
| $11,000. in all. In 1850, the defendant then stood in 
| 

; 


the same condition as Mrs. Duplessis, vested with the 

same rights and subjected to the same obligations. 
: ‘‘The history of the Association, the object, tenor 
4 and character of its charter, the vicissitudes through 
which its stockholders, its creditors, the State have 
passed, the tale of its protraeted and onerous liquida- 
: tion are familiar to the jurisprudence of this State. 
In some twelve cases has the highest court had occasion 
to consider the same.—2 Ann. 1012, 776; 3 Ann. 552; 
7 Ann. 319; 10 Ann. 591; 24 Ann. 519; 27 Ann. 535; 
30 Ann. 611,980, 1151; 34 Ann. 770, O. B. 56, fol. 1032. 
| The legislation concerning it covers no less than sixty- 
‘ih five pages of the statute books. 
“It is needless, therefore, to enlarge what has al- 
ready been said on the subject. It suffices for the pur- 
poses of this case, to know that the Association has 
long since ceased to be a going institution and that the 
: liquidation of its affairs was entered upon. The corpo- 
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ration ceased business, but never disbanded. It contin- 
ually remained under the charge and administration of 
officials, recognized by law. 

‘‘In order to accomplish the liquidation it was 
necessary, on the one hand, to ascertain the debts and 
liabilities, the assets and resources; and on the other, 
in the event of deficiency or deficit, or in other words, 
of inability to pay or insolvency, the right accrued to 
collect, without obstruction from the stockholders, con- 
tributions, wherewith to meet the indebtedness of the 
concern.—9 Ann. 265, 341. 


‘‘It is important to note that the mortgage origin- 
ally consented was furnished to secure the payment of 
the value of the stock subscribed for; and also to se- 
cure the payment of the bonds to be issued by the con- 
cern at five, ten and fifteen years, for the purpose of 
raising the capital necessary for banking operations. 
It was on the failure of the institution thus to raise the 
capital that the State, becoming a stockholder in 1828, 
issued her bonds, the payment of which, fixed to June, 
1843, became secured in the manner indicated by Act 
No. 19 of that year. 


‘‘In 1830 the legislature granted two years after 
the expiration of the charter in 1843, to close the affairs 
of the Association. In 1835, the payment of the bonds 
of the State was postponed to June, 1848. In 1843 the 
assets of the Association were taken possession of by the 
State, so to remain under her management until final 
payment of all the bonds issued by her in its favor. In 
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1847 the bonds were extended Six, nine, twelve, fifteen 
and eighteen years, and a contribution was authorized 
to be raised sufficient to meet the obligations of the 
State, to be divided into installments running from one 
to seventeen years. 


‘In 1853, by Act 113, the president and directors, 
constituted in accordance therewith, became and re- 
mained the sole liquidators, representing both the Cor- 
poration and the State, and as such, were entitled to 
the possession and exclusive management of the assets 
and affairs thereof. 


‘‘In 1866 the legislature authorized a further post- 
ponement of the payment of the bonds of the State for 
ten years, and a prolongation of.the liquidation of the 
concern until the maturity of the bonds thus extended. 


‘*A careful and attentive survey of the whole legis- 
lation, however obscure, on the subject of this Associa- 
tion, satisfies the mind that the right of action against 
the stockholders for the payment of their shares in 
whole or in part, was not an absolute, unconditional 
one, but an eventual one, not to arise unless in a con- 
tingency, a deficiency in the assets, an inability to pay, 
until a call for that purpose had been actually made. 
Hence that right accrued only the moment the assessed 


‘installments matured, and becoming exigible, were de- 


manded. 


‘‘The contribution called for in 1847 was of $6 per 
share, during seventeen years. The defendant has 
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paid all, up to 1860, but since has failed to pay any. 


_ He pleads prescription in defence. 


‘‘The proposition is unwholesome, that prescrip- 
tion does not-run on money claims of the description 
of those sued on against corporations, whether going or 
not. Itis only where the claim has not ripened by 
the happening of a contingency, in contemplation for 
its maturity, that prescription does not run. 

‘‘The initial point in this case, when prescription 
began to run, was not precisely the happening of the 
contingency which justified the call for a contribution, 
but was the call itself. 

‘‘The payment of the obligation of the stockhold- 
ers to the Association was secured by a mortgage and not 
by a pledge, It is the payment or reimbursement of the 
bonds of the State that was secured by a pledge. Hence, 
the stockholders can plead prescription against the asso- 
tion, while that defence cannot. be set up against a clam of 
the bondholders. or of the State, although the pledge may 
in itself be destroyed by prescription. 

‘‘This suit is not by a bondholder, or by the State 
subrogated, but by the Assuciution fora partial payment 
of the shares secured by the mortgage. A pledge keeps 
the debt alive, a mortgage does not. 

‘It does not appear that the stockholdefs have 
ever assumed the liabilities of the Association, or have 
at any time consented that their obligation in its favor 
and the mortgage guaranteeing it, be pledged to secure it. 
Whatever the effect of the pledge may be as to the As- 
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sociation, it cannot prevent the stockholders from plead- 
ing prescription against the Association, when it seeks 
to enforce payment of the obligation pledged as a secu- 
rity for its debt. 

‘* Prescription proves destructive of money claims 
owned by married women, minors and interdicted per- 
sons, the responsibility for permitting their extinguish- 
ment resting on the person who could have interrupted 
and prevented it from accruing, but did not do so. 
There is no reason why that. mode of extinguishing 
obligations owned by corporations should not also pre- 
vail, in the absence of any statute of immunity taking 
them out of the rule governing such cases. 


‘“ The liquidators should have brought suit, on 
the failure of the defendant to respond, for the recov- 
ery of the contributions raised under the Act of 1847; 
or at least, before prescription could have extinguished 
the right of action. This suit was instituted in 1881, 
far more than ten years after the maturity of the last 
installment in 1865. 3 Ann. 181; 9 Ann. 342; 13 Ann. 
259. Whether the action was prescribed by five years, 
it is not necessary to decide, as it was surely extin- 
gcuished by the lapse of ten years. 

‘* The suit for the five installments, ending in 1865, 
must then abate in favor of the defendant. 

‘‘ It now remains to be determined whether the 
plaintiffs can recover the contribution of forty dollars 
per share, assessed under the Act of 1878. 

‘¢ That contribution is nothing but a part of the 
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original debt contracted for the purehase of the shares, 
the payment of which was secured by conventional 
mortgage. The debt contracted was the value of the | 
shares, which was to be paid at no specified date, but 
eventually only. 

‘‘ In Clinton and Port Hudson Railroad Company 
vs. Eason, 14 Ann. 876, although the plea of prescrip- 
tion was not sustained, the court considering and dis- 

| cussing the very question, and reviewing the previous 

| ) ruling in 3 Ann. 181, 9 Ann. 342, 7 Ann. 116, 13 Ann. 
ea 259, 12 Ann. 528,*announced the doctrine that where 

: 
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the liability of a stockholder in an incorporated com- | 
pany, on a mortgage given to secure the subscription : 
to the capital stock depends on a future contingency, 
* prescription does not begin to run unless that con- : 
2 ae tingency has happened, which was to make the pay- 
| : = ment of the subscription demandable. We concur in 
| that proposition, which we consider well founded in law. 
‘‘ In the present instance the contribution of forty 
| dollars was called under the provisions of the Act of 
| 


Pentti cman 


1878, and five years have not since elapsed. 

‘¢ We will now proceed to consider summarily the | 
other defences, some of which could be considered as q 
inconsistent and self-destructive. 

‘¢ That of novation is not sustained by the evi- 
dence. The debt of the defendant to the Association is 
in nature what it was when Mrs. Duplessis incurred 
it. It has not in the least been since changed or modi- 
fied. This defence was rather designed to defeat the 
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indebtedness to the State, but it cannot avail. The 
giving of new bonds in place of the old ones, although 
it discharged the liability of the State to the holder, 
was not destructive of the rights of such holder against 
the Association, rights which the State acquired, as was 
already said, both by aconventional and by a legal sub- 
rogation. 
‘‘ The defence, if of any force, that the payment 
of all the installments under the call made in 1847, 
operates as a discharge for the surplus of the subscrip- 
tion, cannot avail the defendant, as he has not paid 
them. That he is relieved by prescription from paying 
the contributions claimed is not an equivalent for pay- 
ment. Prescription is not the coin recognized by 
creditors, for the satisfaction of their claims. It is not 
money. 
‘* The defence touching the quantum of liability, 

‘on the assumption that it could relieve the defendant, 
cannot be inquired into, in the absence of evidence to 
substantiate it. 


‘* There may have been, and, no doubt, there has 
been for a series of years, a deplorable mal-administra- 
tion of the affairs of the concern, but, at this late hour, 
the tardy complaint of the defendant cannot relieve him. 
He was not without remedy. He does not appear to 
have exercised any right or sought any relief. For 
having slept on his rights, he can blame no one but 
himself. 6 La. Ann. 457; 7 La. Ann. 114; 9 La. 
Ann, 341. 


| ‘‘ The evidence does not show that the contribu- 
| | | | tion of forty dollars is not what it should have been, or 
| } that itis excessive. 25 La. Ann. 136. 

‘¢ The defence touching the rate of interest is well 
founded. There is nothing in the record to show that 
| a higher rate than that allowed by law was ever agreed 
a to by the stockholders. The charter, and the acts | 
subsequently passed are absolutely reticent on the sub- 
ject. To such effect was a previous ruling. 10 La. 
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| Ann. 611. 
| | ‘* The last defence as to the mode in which the obli- 
a gations of the concern, or of the stockholders to the State, 


can be satisfied, cannot be passed uponin this case. The 

| State is not asking now payment of the bonds issued by her. 
7 ‘The judgment appealed from erroneously allowed 
| the five installments, the last of which matured in 
1865, and also an interest higher than five per cent. on 
the contributions under the Act of 1878. 

“It is therefore ordered, adjudged and decreed 
that the judgment appealed from be reversed, in so far 
| } as it allows the five installments aggregating $660 and 
| the interest thereon, and interest higher than 5 per 
cent. on the contributions under the Act of 1878, of 
forty dollars per share aggregating $880, that it be 
amended by striking therefrom said allowances, and that 
thus amended, it-be affirmed, plaintiffs and appellecs to 
pay the costs of appeal.’’ 

_. Fenner, J., recused. Manning, J., takes no part, 
the case having been argued and submitted before his 
appointment. | 
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On a rehearing, however, Poché, J. (changing his 
opinion), as wellas Todd, J., and Manning, J., giving the 
decision, Fenner, J., still recused, Bermudez, C. J., ad- 
hering to his original opinon, the judgment of the lower 
court was reversed, and ** that there be now judgment 
in favor of the defendant and rejecting the demand of 
the plaintiffs and for costs.’’ The opinion of Justice 
Manning is at p. 102 of the Record, and that of Jus- 
tice Poche is annexed to this brief as an appendix, for 
more ready reference. 7 

As this latter judgment summarily disposed of all 
the legislation of the State, as well as the prior multi- 
tudinous judicial proceedings and decisions of the Su- 
preme Court of Louisiana, this Honorable Court is now 
called upon to review the entire case ab initio. The 
fundamental distinction between the present litigation 
and all the past litigation is that the contest is between 
an alien and a subject of Great Britain and Ireland and 
all others similarly interested, aided and assisted by 
Louisiana as a State on the one side, and on the other, 
the many individuals headed by Herman Meyer, who 
have respectively assumed or incurred the liabilities 
and obligations of stockholders of the Consolidated As- 
sociation of the Planters of Louisiana, together with 
the representatives of this bank, appointed by the gov- 
ernor and elected by its stockholders ; or the pres- 
ent still existing shareholders ‘of the bank on the de- 
fence, and all the bondholders and the people of the 
State of Louisiana on the attack, Louisiana having re- 
versed her position assumed in the Forstall case. 
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ASSIGNMENT OF ERRORS. 
The court below erred in dismissing the bill and 


the intervention of the State of Louisiana. 
Some of the questions involved in the pleadings 


and evidence, raised by the demurrers, pleas and de- 
fences of the defendants, and intended to be dis- 
cussed, are: | 

First. Has this Court Jurisdiction ? 

Second. Had the Federal Circuit Court for the East- 
ern District of Louisiana jurisdiction over the case as 
presented by ‘the bondholders ? 

Third. Had the State of Louisiana the right to in- 
tervene and be heard ? 

Fourth, In the progress of the cause, and in its 
disposal, was there a strictly federal question raised, 


which would give jurisdiction to this Court ratione 


matervae ? | 
Fifth. Was the action presented in the bill barred 
by the defendant’s pleas of prescription, novation, per- 
emption of mortgages and res judicata ? 

Sicth. Did the payment of installments under 
Act No. 100 of 1847, by the defendant stockholders of 
the bank completely discharge them from all liability ? 


Seventh. Does not the original pledge to the State 


of all the securities of every kind taken by the bank to 
secure the payment of the State bonds issued to the 
bank, exist now in full force and virtue ? 
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ARGUMENT. 


The radical question in this controversy between 
the shareholders of the Consolidated Association and 
the holders of the State bonds and their trustee, the 
State of Louisiana, embracing all the citizens of the 
State who are liable in their statal capacity for the 
same, Is : | 

Are the shareholders of the bank liable to the 
State and the bondholders for the amounts still due 
on their subscribed shares of..$500 each and of $250 
each on loans made to them thereon, according to the 
charter ? 

To reach a solution of this question is the object 
of this bill in equity. 


Has this Court appellate, and had the Federal 
Circuit Court original jurisdiction of this controversy ? 

As to the appellate jurisdiction, the intervention of 
the State of Louisiana voluntarily in the proceedings, 
both in the United States Circuit Court and here by 
its attorney-general, removes all difficulty on this 
score. The argument applies both to ratvone persona 
and ratione materia jurisdiction. The case is one, by 
its very nature, of peculiar expediency for the exercise 
of federal equity jurisdiction, for it involves the vari- 
ous spheres of civil, judicial, public, commercial, in- 
dustrial, financial and agricultural affairs; and the 
various relations of citizens and aliens to the people of 
the State and of the United States; a case arising 
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under the Constitution and laws of the United States 


and which has reached a temporary quietus in the> 


courts of Louisiana, but which has been now brought 
in-a Federal Court with entire confidence and firm re- 
liance, not only of aliens, but of the people of Louis- 
liana, on the principle ‘‘that good men prevail in the 
end.’” | 

No State of the Federal Union can be sued, how- 
ever, without its consent. This is the universal rule 
of sovereignty, to which there can be no exception in 
international law. | 

Into the Courts of England, e. g., the United 
States, as a nation, can enter and exercise this right 
to sue any of her subjects or denizens, who are not 
ministers or adjuncts of some sovereignty. She has 
actually done it, and been made fully conversant with 
the extent, character and limits of this jurisdiction. 
This nation is a body politic, a great corporation, and 
as such sovereign claims this right under the universal 
rule of sovereignty laid down. 

But the counterpart of this rule of sovereignty is 
that, whilst every foreign sovereignty has the right to 
sue in our courts, he cannot be sued there without his 
consent.’ ‘‘ To deny the privilege of this rule (and its 
counterpart) to any sovereign would manifest a want 
of comity and kindly feeling.”” If this be the reason of 
the rule, and it applies to foreign states as sovereigns, 
how much more would the doctrine apply to the do- 
mestic States of this Union? To our minds the right 
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of the State to have recourse to any Federal Circuit 
Court in the country, in a proper case for equitable re- 


._ lief against her own citizens, or citizens of any other 


State,exists in full perfection. The argument is just 
as effective in this case as in. Hans, 134 U. S., p. 1: 
‘‘Although the obligations of a State rest for their per- 
formance on its honor and good faith, and cannot be 
made the subject of judicial cognizance unless the State 


‘ consents to be sued, or comes itself into court; yet, 


etc.’’ Well, here she is doing both, ‘‘consenting to be 
sued, and coming herself into court.’’ Louisiana could 
not be sued against her will in -any federal court, but 
she can, if willing, sue in all or any of them. Her 
position, then,-is identical with that of any foreign 
sovereignty suing in the English court. 

The two rules may be expressed more definitely 
thus: 

Without its consent no State, domestic or foreign, 
can be sued in any court whatever. 

With its consent every State may sue in any court 
of any country having a general jurisdiction.—(See 
State of Louisiana in Warmoth’s case, 17 Wall. 65.) 

In reply to this universal doctrine of international 
law, it is urged, in the instant case, that, by the Fed- 
eral Constitution, judicial power extends to ‘‘contro- 
versies between citizens of different States;’’ that here 
the corporation represented by the president and di- 
rectory, the so-called liquidators, managers, agents, 
trustees, as well as all the shareholders, are citizens of 
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ped the limits of its Jurisdiction, accompanied by a re- 
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Louisiana, and ‘‘the State of Louisiana cannot bea 
citizen of a different State.’ This is most true. She 
cannot, by possibility, be a citizen of any State, or in | 
any wise a citizen. The term citizen can, with no 
more propriety, be predicated of a State than of the na- 
tion. Substitute *‘citizen’’ for ‘‘State’’ in the eleventh 
amendment, and you have an unintelligible proposi- 
tion. 

But this is not the clause of the Constitution we 
rely on. It reads, ‘‘controversies between a State or 
the citizens thereof, and foreign states, citizens or sub- 
jects.”’ Here ‘‘citizens’’ cannot be restricted to foreign 
citizens with any more propriety than ‘‘citizens of an- 
other state’ can exclude ‘‘citizens of the same State.”’ 
The doctrine we contend for is the only reasonable one, 
and based on the firmest principles of international law. 

But the consent must not be hampered with any 
mental reservation or equivocation whatever. If the 
State of Louisiana had voluntarily submitted to feder- 
al jurisdiction in the Hans case, can there be a well 
founded doubt that it would have been exercised? If 
the State of Georgia had consented, as it should have 
done, to the full and plenary exercise of the jurisdic- 
tion of the Federal Circuit Court of Georgia, when June 
3d, 1879, it filed its application for a_ specific order for 
leave to prove certain facts in a certain suit, amongst 
others, that the Federal Court was without jurisdiction: 
‘‘couched in a formal suggestion that it had overstep- 


Cressey vs. Meyer. 


quest that il would revise its proceedings,’’— it is too 
clear for argument from the tone, temper and patriotic 
feelings ot the opinion, not only that the State would 
have been properly welcomed and full justice done to 
her. but, what it is still more important to insist upon, 
her State sovereignty would have been recognized to 
the uttermost limits of the Federal Constitution. 

Georgia vs. Jesup, 106 U. S. 458. 

The principles underlying this opinion seem par- 
ticularly applicable to the present case. There the Fed- 
eral Circuit Judge denied the:right of Georgia to inter- 
vene by her attorney general, for want of the evidences 
of what consent ought to be, a free, full perfect decla- 
ration of will. Georgia never could become a party, 
under the pleadings and circumstances, to that suit. 
Though it was within the judicial discretion of the Fed- 
eral Circuit Judge to deny first and then dismiss the 
petition of the State, he decided the case on a correct 
principle of law, which your Honors affirmed. The 
consent of the State to sue, which always includes the 
consent to be sued in the same suit, was a pure simu- 
lation, a naked pretence, in law, void and null. Quod 
nullum est nullum producit effectus.’ ‘“There can be no 
science as to nonentities.’’ 

It is also objected that the attorney general of a 
State has no right to appear in a Federal Court and 
make the State either defendant or plaintiff without the 
State’s assent through its legislative department. But 
this doctrine is supported by neither theory nor prac- 
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tice. The radical distinction between making laws and 
administering laws, between jus dare and jus dicere is 
too well established to be lightly overthrown. 

Another objection to the jurisdiction is that the 
relief of the complainants is at law. This is one of the 
apices juris of federal jurisprudence. But this whole 
case is nothing buta suit to foreclose a multitude of 
mortgages; for a master to state an account; for a re- 
ceiver to take charge of the property; in brief, to liqui- 
date and settle the affairs of an insolvent bank. A suit 
at law by each holder of a bond, would have been, it 
seems to us, somewhat disorderly. 

See also Field vs. Mayor, 6 N. Y. 179. The inter- 
ests involved are various and not a unit, and there are 
strictly no trustees to the mortgages.—106 U. S. 519; 
113 U. S. 302; 120U. S. 757; 105 U. S.-175. 

But still more pertinent to the argument are the 
two opinions and judgments in Georgia vs. Brailford, 
2 Dallas, 402, 415; and see further, 3 Dallas, p. 1, same 
. case. : 

But it is not understood that all the objections 
raised by the shareholders are available tothem. Wil- 
liam Cressey has appealed with the State. Many of the 
objections interposed as to him would not be applicable 
in any way to the State. Indeed, we may admit at once 
the great distinction between the Memphis Water Co., 
107 U. S. 210, and the Tennessee Bond Cases, 114 U. 
S. 663, to consist in this: that Tennessee was no party 
to either suit. 
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3 Itis further objected that the jurisdiction is un- 
questionable when a fund has been raised in a Federal 
Court and is waiting to be distributed; any party inter- 
ested, whether sovereign or citizen, King or subject, 
may intervene and be heard (as in Georgia vs. Jesup); 
f still, although the very object of the suit is to raise the 
fund, no such right to intervene pro interesse suo exists, 


& _ especially as, in the instant case, the decision may in- 
volve a controversy between the intervening sovereign 
and his own citizens or subjects. 


But there is nothing whatever in these objections 
for many more reasons than those stated in Clark and 
Rhode Island vs. Bamard et al., assignees in bank- 
} ruptcy, 108 U. S. 4386, appeal from the Federal Circuit 
Court of Massachusetts. Rhode Island was the only 
real, actual defendant in the case ab initiy, through her 
general treasurer, Clark, who demurred to the bill for 
defective jurisdiction. This demurrer was overruled, 
and -then the treasurer answered. The case is almost 
on all fours with the instant one. But from beginning 
to end, the attorney-general of the State of Rhode 
Island made no appearance. The treasurer and the 
State were represented by ordinary lawyers. This fully 
appears from the report itself. This fact puts to flight 
the idea of the necessity of a legislative Act to make a 
State a willing party to a suit in the federal courts, 
and there was certainly no.reason for Rhode Island 
persisting so obstinately in. its‘demurrer, in view of the 
ultimate decree in its favor. 
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The two questions remaining on the demurrer of 
the defendants herein, first, as to lapse of time, and, 
second, the Act No. 100 of 1847, are subsequently dis- 
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posed of herein, on the merits. 
The jurisdiction is further assailed by the sugges- +. 

tion that the Supreme Court is the only one that can f 

take cognizance of a case in which a State is a party, it 


having, by the Constitution in such cases, original 
jurisdiction. But the language of the-Constitution em-. 
ploys these words: ‘*‘In all cases in which a State shall 
be a party the Supreme Court shall have jurisdiction. "’ 
The construction put upon the word ‘‘all’’ has not 
made the jurisdiction exclusive, for that would have 
violated the rule of haeret in corfice, and the popular 
employment of the word ‘‘all."" Omniscience has never - 
yet been attributed to the men who drafted the Consti- a 
tution. It is also urged you cannot enforce a judgment 
against the State should you reach one and render it. 
But this is a matter entirely 72 thes?, and any agitation 
of the question is quite premature. 

In discussing the right of a sovereign to sue and 
be sued (for the first necessarily includes the last), the 


question of original, or appellate, jurisdiction is not di- | 
rectly involved. There is nothing inconsistent in a c 
Federal Circuit Court having original and your Honors | 
appellate jurisdiction over the same case. Had Penn- “| 


sylvania sued the Quicksilver Company in a United 
States Circuit Court, either of Pennsylvania or of Cali- 7 
fornia, or of any other State in the Union, the juris- i 
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diction would have been undoubted. 10 Wall. 553. 
The sole point was, had the Supreme Court, U. S., 
original jurisdiction? Seeing this court trying a case 
of ‘‘the highest equity’ before the Chief Justice and a 
jury would surprise some lawyers of the present day. 
Had the United States brought their suit against McRae 
in the House of Lords, rather than in a Vice-Chan- 


cellor’s Court, the spectacle would hardly be less sur- 


prising. L. R. 4 Eq. 327. The Hans case is based on 
this undoubted principle. When the intention of a 
legislator is clear that intentton constitutes thelaw. A 
thing may be within the letter of a statute and not 
within its meaning, and it may be within its meaning, 
though not within the letter. 

The State here represents: its people, struggling 
against the efforts of a class known as planters, own- 
ing plantations and slaves, with those who have in- 
curred or assumed all the obligations of these planters 
to the State by authentic act, equivalent to solemn 
judgments by confession rendered in competent courts 
under Louisiana law. The very title of the corpora- 
tion shows this: ‘‘The Consolidated Association of 
the Planters of Louisiana.’’ The two acts constitut- 
ing its charter exhibit plainly the mark of class-legis- 
tion, which has ever been obnoxious to all lovers of 
freedom in this country. 

The sixth section of Act No. 19 of 1828 (Rec. p. 
133), was ‘‘the sop to Cerberus’ to save the charter of 
the Association from the condemnation of the Judiciary 
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of Louisiana as far back as January, 1850, more than 
forty years ago. It was the first case in which this 
bankrupt property bank strove to rid itself of its obli- 
gations to the State and saddle them on its people by — 
suit against the State instituted in virtue of a special yt 
act of legislation under date of Dec. 19, 1848. The 
case was admirably reported, very well argued, and de- 
cided without a doubt remaining in the minds of any 
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one of its entire and absolute correctness. Of the | 

, Louisiana Supreme Court, under the guidance of Eus- : 
1 tis, C. J., Rost, Slidell and King, in those years, the 
i | State has been, now is, and ever will be proud, so 

long as jurisprudence makes any claim to being a | 

science. | . 

At this time (January, 1850) the bank had its full 

complement of shareholders—8000 shares of $500 


RES, | Lee rare renee Peon ES $4,000,000 OO 
Calculating, as the bank then did, that 
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1 2000 of those shares belonged to 

a Hi BAN 58.5 yon dpe wns eens .se0++ 1,000,000 00 

a and 6000 belonged to the stockhold- 

al gcse sersesceseeseee scores veseesees 3,000,000 00 

i | : and was insolvent at that moment to | 

: a the extent of........... esta bldeai shes 800,000 O00 “ 
1 | aa ‘“The object of this suit is to recover from | 

; a the State a present sum of $12,000,’’ (this is ‘s 


: exactly $6 a share on the 2000 shares owned by 
the State, which figures throughout the whole pro- 
ceeding,) ‘‘and to obtain a further decree adjudging the 
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hiability of the State to contribute as a stockholder, at 
all times when necessary, its proper proportion towards 
paying the debts of the said bauk.’’—Consolidated 
Bank vs. State, 5 La. Ann. 44 to 54. This judgment 
was absolutely in favor of the State. Ibid. p. 61. 

The bank was then, and has been ever.since, and 
still is in liquidation. Then it only claimed from the 
State the payment of one-third of its obligations ; now 
it claims the State owes all the obligations o7 its share- 
holders ! | 
The State originally issued its bonds to the bank 
for $2,500,000, In the process of liquidation. the 
amount of bonds has been reduced to a sum of about 
$500,000; say, $64,000 outstanding of the original 
bonds and $420,000 of scaled-bonds down to $252,000, 
say at60 per cent (Rec. p. 41 and p. 46). On these, how- 
ever, interest has been paid by the State for ten years, 
amounting to, say, $117,000 and over. On those, prin- 
cipal and interest are both due from the bank. | 

Hence, as to the value of the thing in dispute to 
confer jurisdiction, there can be no doubt. 


Il. 


The State of Louisiana as an entire party (9 
Wheat. 906), having been permitted to file its bill prozn- 
teresse suo and thus made a regular party to this cause, 
the present decree appealed from is claimed to be final 
as to tbe State, and if not reversed, may constitute the 
thing adjudged, and affirm a certain judgment of. the 
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highest court of Louisiana alleged to be irreconcilable 
with several other judgments of the same Court, and in 
addition violative of the obligations of the stockholders 
and the Bank, in its charter, contrary to both Federal 
and State Constitutions. 


Il. 


The Court erred in holding that the claims of the 
plaintiffs were barred by the statute of limitations of 
the State, i. e., prescribed; and this seems not only to 
be the main defence relied on by the appellees, but to 
be sustained by the last decision of the Supreme Court 
of Louisiana, on the rehearing, in Consolidated Asso- 
ciation vs. Lord, 35 La. Ann. 425, the opinion in ques- 
tion being on pp. 434-441, as well as in this record, p. 
102, and is very plainly intended for a decision, not 
only against the Association through its managers, but 
also against the State itself, on both the ultimate and 
circumstantial facts, The original opinion of the Court 
in the case was at last set aside (Ib. on p. 428 of 35 La. 
Ann.), and demonstrates this. It is given here in full 
on p. Ll, ante. 

The present defendants herein specially plead the 
prescription of thirty years against ‘‘ the State and the 
persons charged with the said liquidation and the holders 
of the bonds of the State.’’—Rec. p. 63. 

This plea is reiterated on Rec. p. 67, and reads: 
‘‘the prescription of ten and thirty years.’’ And on 

Rec. p. 68, the article of the Lowisiana Code under the 
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title of Prescription, numbered 3540 five years’ pre- 
scribed bills, notes and negotiable paper of the mer- 
chant; and 3544, fen years prescribes in general all 
personal actions, are also relied on. It is clear from 
the XVI paragraph of the answer (p. 71) that no atten- 
tion to the suspension of prescription in regard to cer- 


tain ‘‘installments of the loan debt’’ is paid to the fact 


of the war.—12 U. S. Stats. 765; Bird vs. Bank, 93 U. 


_5. 97. It-has long been judicially setted here, that the 


war began April 19,1861, and ended in Louisiana April 


2.1866. The five years’ prescription being entirely inap- 


plicable, only the prescription of ten years remains. 
But even this cannot be upheld if the call were made 
in 1865 and suit begun in 1881 without a closer approx- 
imation to dates not furnished by this record. 


The existence of the war between the States is a 
very important fact, ever to be kept in mindinthe con- 
sideration of this case ; the polttical facts just as care- 
fully as the juridical ones.—See also Scovill vs. Thayer, 
105 U. S. 143. 

But whether, as a late Circuit Judge quite recently 
held on a plea of prescription or the statute of limita- 
tions, ‘‘ the greater includes the less,’’ and one plea 
of the prescription of thirty years includes all of 
any shorter terms, need hardly be discussed here. The 
question is a much broader one. We claim that stock- 
holders’ bonds, coupons, annexes or any other written 
obligations of any nature or kind involved in this case 
are as to the State of Louisiana absolutely imprescripti- 


2 Ava: Ait 2 Tate te aaa TE AEDS Ws BCR TS FS I Sr Ara Mae i an 
fe aS AE ey ia hate Raa Fee BRS REI Co ae 
cs ; ‘ 


BaOV SOP Y 


P 
nt EPS iket ids eareee a ee 
Ree Oe 


SAB i DASA RRONR AOR an ERS AIRES PIO 


Lt: RIN 


a os ‘et Sed, oe 5 rey ne ~ 
c Sad FP bina Bh Sn okt Oa 
Sag eh ad Be TOM ye 


a ty ey ity , 
eB ep 2 Sy aba mee Bl 
Dee A EE A J . 


Sal ctbanpanbindonsd: <hercsine stl 


Sat idan So SS Dee 
ena ewes ere " 


ee 


nen ater enc bate tn yt Nt gi cae mt i ent a ea eoeeret eel enn din tatge wet agi nt oer iamtenaneenaninmnansinenmes 


ve . . ‘ : 
« neanete re MOE EO EN RN A a OED COLTS CRD TRE 
CB DM I REREEE EIR OE RN POE EOE AMIE REE ARO TRI, IRR BA OPIN LGN LL IRIETN Lt OOD ELL A a Pt 
, , v 


OE RK 8 be 


52 Cressey vs. Meyer. 


ble and staleness of claim is just as much out of place 
to her as it is in all cases, to the United States. Ubi 
eadem ratio, ibt eadem lex. | 

No statute of limitation, no law of prescription 
can embrace our nation or our State, without being 
made expressly applicable to it by the legislator. ‘‘No 
laches can be imputed to the government (of a State) 
and against it no time runs to bar rights.’’ And the 
ratio for this principle ‘‘ is to be found in the great 
public policy of preserving the public rights, revenues 
and property from injury and loss, by the negligence 
of public officers.’* | 

U. S. vs. Hoar, 2 Mason, 314. 

Story, J., adding. 


‘* And though this is sometimes called a preroga- 
tive right, it is in fact nothing more than a reservation 
or exception, entroduced for the public benefit, and equally 
applicable to all governments,’’ and citing, Inhabitants 
vs. Stoughton, 4 Mass. 528. | 

Metropolitan Railway Co., vs. District of Columbia, 
132 U.S. 1, 11. 

This very point was made in this Association vs. 
Comeau et al., in 3 Ann. 552, Slidell, J. and the court 
said : ‘‘ We do not express an opinion on the point 
‘‘ made by the plaintiffs, that the prescription of this 
‘¢ obligation was taken out of the ordinary rule by the 
‘* provisions of the charter of the bank, and more particu- 
‘¢ larly the s¢xth section of the Act of February 19th, 
°*1828.’’ We need only add to what the court says as 
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to this very sixth section in, Association vs. State (5 
Ann. 44, 55, Slidell, J.,), to see exactly what the judge 
and the court meant to be understood. The implica- 
tion is just as clear as the expression. 

So in this Association vs. Mason, 27 Ann. 535, 
Taliaferro, J., July, 1875:—‘‘ There isthen no place 
for delays, for calls in warranty, nor operation of 
prescription of its debts (liberandi causa) o* peremption 
of its mortgages (acquirenda causa). 

The same tourt and judge however, distinguish 
between the sovereign acts of the State of Louisiana 
and its officer's acts, as payee.of a note given for swamp 
land sold by the State (a commercial instrument) and 
held the action on such a note was barred in five years. 
—Graham vs. Tignor, 23 Ann. 570. 

The irrelevancy between this last cited case and 
the instant case is manifest. Louisiana is here in her 
sovereign capacity solely.—See also LeSassier vs. Board 
Liquidation, 30 Ann. 611. 

~ Further and more definite reasons and authorities 
that the claims of the State are imprescriptible will be 
found at great length in both the opinions of Chief 
Justice Bermudez in the Forstall and Lord cases herein 
set forth in full, particularly on pages 11 and 22 ante. 
Both opinions are made parts of this brief and argu- 
ment. 

The same assignment of errors embraces the question 
of the alleged novation of the claim of the State, and 
the extinguishment of the martgage given to secure it, 
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The novation claimed is that the State by its funding 
act, compromised with her creditors for 60 per cent. 
of the face of these very bonds issued to the Bank. 


These shareholders by litigiousness and delays in paying | 


their dues brought about to this extent this repudiating 
action of the State and overwhelmed it with unmerit- 
ed opprobrium, under which the State still suffers. In 
view of what is said in the intervention of its attorney 
general we need not enlarge on this point. In fact, it 
appears that the defendants themselves place on it but 
little reliance. Indeed, they claim the benefit of it, the 
justice of which the State may fully recognize hereafter. 


Not so, however, with the additional peremptory 
exception or plea in bar of res adjudicata set forth with 
so much apparent confidence in the defendant’s answer 
on Record, p. 64, paragraph II. We have hereinbefore 
set forth the opinion given originally by Chief Justice 
Bermudez, ante p. 22, et seg. The constituting necessary 
elements of this erceptio ret adjudicate are, 1st, the 
same parties; 2d, the same thing demanded; and 3d, 
demanded on the same cause of action; La. C. 2286; C. 
N. 1351. The basis of the whole plea is a good and 
certain judgment of a character definitely decisive. Here 


such a judgment is entirely lacking. It is set out ante . 


p. 37 in full, and is in reality nothing but a nonsuit at 
the most, and it is exactly what was prayed for (Rec- 
ord, p. 224 at top), a judgment for defendant, rejecting 
the demand of the plaintiff, and for costs. This is, 
at best, nothing but a dismissal-without prejudice under 
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Louisiana law. It needed the obligatory word ‘‘for- 
ever’ to make it definitively decisive. 
See the decree in Smith vs. Atlas Cordage Co.—41 

La. Ann., pp. 1, 6. | 

Besides, the parties are not the same. None of 
the alien or other bondholders then were, but are now, 
all of them, parties through the State as well as all the 
shareholders through the pleadings. Nor is the same 
thing, eadem res, involved. In Lord’s case, the claim 
was for two distinct and separate contributions for 
sums of money, for two entirely distinct and separate 
obligations, both secured by. special mortgage set forth 
fully ante p. 21. The present suit is for the liquida- 
tion of a corporation and the foreclosure of mortgages 
together with the enforcement of a right to a pledge. : 

The first is a pure personal action; the second a 
universitus juris—a proceeding quasi in rem—a well- 
known class of cases, combined with a right of pledge 
in the present suit. Besides, then the Association 
was the plaintiff; it is now a defendant, and the State 
then was ‘‘not asking payment to her of the bonds 
issued by her,’’ and ‘‘the mode in which the obliga- - 
tions of the concern, or of the stockholders to the 
State could be satisfied,’’ was not properly before the 
court. Opinion of Chief Justice Bermudez, ante p. 36. 

See also the State’s intervention and prayer in 
Lord’s case.—Ree. p. 216. 

Hence, if a reasonable doubt exist, whether this 
judgment in favor of Lord be a certain final judgment, 


Sy ee 


7h AY 


ona os 
amen _ = . 
v. OP a ape’ ~ % 7} cr oe tT Aas ts, h ae a 
2 Aa ar oT ye mh ty i 42% ae ad Mey ‘ on ee ye 
e ESN ons a SES Aa ON ie SR A Oh aA a Na oN aD BY ls 
“eh Dot Sa 2 lg ss 1k A RRP! AND, SA pia ’ See 
“e. wo Oy 4 


- 


56 Cressey vs. M eyer. 


it cannot be the basis of the plea. We submit we have 
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| i | shown sufficient reasons for a sufficient doubt. 
a Russell vs. Place, 94 U.S. 606, quoting Coke on 
| i ) | __ Estoppel. 
| i | | Indeed, we do not think that the defendants rely 
2 | | on the judgment in the Lord case, as a res adjudicata . 
+] | quoad omnes, or that they affirm it can in any way be 
ag | made to operate as a decree or Judgment in an 7 rem 
| proceeding, of which the whole world has notice. We | 
il find nothing in the case that goes to sustain this view : 
a | of it, | 
Ar 
ag | We think, and have endeavored to show, that the j 
‘ E :  _— judgment in Lord’s case was to a certain extent disor- 
Ht derly. Itis further proved, by the reasons for Judg- 
i oe ment therein, which judgment overrules several prior 


opinions of the Supreme .Court of Louisiana upon the 
liquidation and settlement of this very Association of 
Planters. If no laches can be legally attributed to the 
legislative department of the State, and if the plea of 
prescription cannot be urged against claims of the State 
against the bank—principles of law and decision en- 
tirely beyond  contestation—then we contend your 
Honors must stand to, abide by, and follow the old de- . 
cisions of the Supreme Court of the State, and not be 
guided by the false and delusive shine emanating from 
the majority opinion of the Court in Lord’s case on 
iy final decision in the Supreme Court of Louisiana. ) 
Right and duty here coincide; you adhere to the cor- 
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rect opinions and decisions, and reject those you think 
erroneous. 

‘‘ It is the settled rule of this Court to follow the 
decisions of the State courts. But there have been 
heretofore in the judicial history of this Court, as doubt- 
less there will be hereafter, many exceptional cases.’ 
Gelpcke vs. Dubuque, 1 Wall. 175. 

‘* But the construction put upon State statutes by 
State Supreme Courts may differ at different times; and 
j then to avoid injustice, the United States Supreme 
Court has adopted as arule of action the first de- 
cision, and rejected the last.’’—Township vs. Marcy, 
92 U. S. 289-294; Taylor vs. City of Ypsilanti, 105 
U. S. 60; Watson vs. Tarpley, 18 How. 520. 

: The present case imperatively calls for a strict ap- 
plication of this peculiar principle of federal jurispru- 
dence to avoid a total miscarriage, thus far, of both 
federal and State justice. The rights of the whole peo- 
ple of a State should not be sacrificed to the wrongs of 
a peculiar class of her citizens, in any event, or under 


any circumstances, in a case or controversy when this 
court has appellate jurisdiction.—Gormley vs. Clark, 
134 U. S. 338. 


> We say advisedly the wrongs of a class, tor, from 
: the very beginning of the insolvency of this bank, the 
. shareholders have been in perpetual default., i. e., they 


have never ewvercised their plain, undoubted legal 
! rights to relief. They should have been actors and not 
defendants in all the litigation disclosed in this record. 
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They have manifestly slept on their rights, and by so 
doing have brought about the very condition of affairs 
they so loudly complain of, and now they earnestly, 
almost piteously, desire to place their own self-imposed 
loss upon the people of the State. It is the State 
they say, that has violated its contract with 
them ; that the State’s. officers have not only been 
faithless to them and the State, but have spent the 
bank’s assets in riotous living ; and they specially aver 
that ‘‘ it would be contrary to equity and good ‘con- 
-** science to require these defendants now to contribute 
“* for any deficiency of the assets which may be now 
‘+ found to exist after the lapse of so many years of 
neglect of duty, of mal-administration, of mismanage- 
‘* ment and waste on the part of the State and its offi- 
-** cers.’’—Rec. p. 71 and also p. 67. 


The. shareholders were eye witnesses to all the 
wrongs, if there were any imposed on them, and wil- 
lingly submitted tothem. Volentinon fitinjuria They 
could have sued their managers and forced the speedy 
liquidation of their bank by compelling the sale, under 
-the lightning process of immediate seizure and sale of 
all the mortgaged property of all the stockholders, via 
executiva.. Any one might bring.the suit, but the jJudg- 
ment would embrace necessarily all the stockholders 
and all the mortgaged property. The Court could make 
no distinction. But no one acted. All are now for- 


ever silenced. Not one wanted to pay his just debt. 


All wanted to escape that very result by inaction ; and 
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this course has been thus far- successful. They all 
relied on time to affect a reversal. of the law-axiom, 
Vigiluntibus at non dormientibus subveniunt leges. In 
this case, however, it is not clear -by any means that 
the axiom has been either impaired-or overthrown. 
They have got all the time they wanted-and now repu- 
diate the gift of it. — aetek 

Gas Light Co. vs. Haynes, 7 La. Ann. 114, and ante 
p.-——, for further authorities. 

The stockholders should have sued to rescind their 
subscriptions, or force the liquidation to an end. It is 
now too late for them to complain. Banigan vs. Bard, 
134 U.:S. 294; Brown vs. Iron Co., 1384 U.-S.-530 ; 
Upton vs. Trebilcock, 91 U. 8. 55. 


Wi: oa 


~ 


The first article in the defence here contains thé 
main dependence of the stockholders for success; and 
the point is set forth at great length on Rec. p. 60 to 
64 inclusive. It terminates in these words: ‘ That 
by means and by reason of the premises, the Act No. 
100 of 1847 was and became an executed contract, an 
accepted compromise and a final fixing and settlement 
of the éxtent of the liability of the individual stoék- 
holders, and no additional contribution can be’ de- 
manded or required of these defendants or any of 
them,’’ | | | 

At this time (1847) the condition of the bank cori- 
tinued insolvent. The bonds-of the State. originally 
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issued for $2,500,000, has been reduced to $1,643,000. 
Hence, bonds of the State had been paid or extin- 
suished to the amount of $857,000, as appears on Rec. 
p. 31, submitted by the board of currency to the legis- 
lature of Louisiana, prior to the Acts No. 100 and 216 
of 1847, dated respectively April 6th and May 4th of 
that year, the first entitled ‘‘ an act to protect the State 
against loss on account of its liabilities for bonds issued 
for the use of the property-banks,’’ and the second ‘‘an 
act supplemental to an act,’’ etc., etc. Rec. p. 169 ef 
seq. It now appears that about $500,000 of State 
bonds are in circulation, as shown on p. ante herein, 
which the State issued to the bank, and are now over- 
due and unpaid. 

If then the State was liable for $1,643,000 bonds 
issued to the bank when the two acts of 1847 were 
passed, the payment of which was secured by un- 
doubted mortgages of -stockholders on real estate and 
slaves, it is quite impossible to find a contract in this 
legislation absolving the shareholders from the pay- 
ment of that principal and the interest accrued and 
to accrue thereon for very many years, amounting 
then to $1,861,325, on January 2d, 1845. Rec. p. 30, 
31. And to this amount must be added two and one- 
half years’ interest on the whole at five per cent. per an- 
num to reach the amount due the State on the exten- 
Sion OF The DONS ...... 6.6.02. scccseeevocsvessceces $1,861,325 
Add 123 per cent. for 22 years’ interest...... 232,790 


@ 


Actual amount due to the State sessseee $2,094,115 


ey 
‘ae 
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at the time the acts of 1847 were passed.—See also Rec. 
pp. 183, 192. 

It is quite clear, therefore, that the extension of 
the payment of the bonds six, nine, twelve, fifteen and 
eighteen years under the acts of 1847 embraced both 
principal and interest, and that it was simply an act 
of grace and favor to the shareholders—a pure dona- 
tion of time. The State gave up none of its securities 
for the payment of the bonds with the interest thereon 
already issued to the bank. The bank was trying to — 
liquidate a present indebtedness of the Association, and 
of all the stockholders, and took from almost every one 
of them an additional autheiitic. act, in which was em- 
braced distinctly and separately both obligations to the 
bank and of almost all the shareholders ; first, to pay 
the amount specially due upon their borrowings on 
their shares ; second, to pay.-the annual contribution 
of six dollars a share for seventeen years without in- 
terest, ‘‘ according to the legislative act approved the 
6th of April.’’—No. 100 of 1847. Rec. p. 169. 

We say plainly—liguidated and present indebted- 
ness—meaning thereby not a remote and contingent in- 
debtedness of a subscriber for shares of the bank bought 
upon an uncertain credit and falling due at an unknown 
date. The alleged ‘‘ contract’’ relied upon by the 
stockholders, must result, if at all, from some aggre- 
gatio mentium between them and the President of the 
Association, Judge Morphy. Quitting the spheres of 
quality and relation, and entering but for a moment 
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into the sphere of quantity, let us simply see what the 
present worth is of a contribution of six dollars a year 
for seventeen years on every share of stock, interest al 
five per cent. 
The shares are 6000, and $102 on every share 

NN ic cic akg apd inotas snk deenceipees Sandel $612,000 


The present worth of every contribution of 


$102, spread over J7 years, by a simple 
arithmetical calculation, is found to be 
$56;10, which multiplied by 6000 shares, 
iis en det cade i beisnd': stdenahpeenedeasenceuscs 336,600 


Amount of discount or interest on the whole, 275,400 
as follows: : 
Interest on each $6 for 
Ue 90 ~ 1,20 1.50 1.80 2.10 2.40 2.70 
Ist, 2d, 3d, 4th, 5th, 6th, 7th, 8th, 9th, 
3.00 3,30 3.00 3.90 4.20 
10th, 11th, 12th, 13th, 14th, 


4.50 5.1) 


15th, 16th, 17th year, $45.90: 
$45.90 x 6000 shares, as above....... ..... . 275,400 
This calculation sustains and establishes that the 
cails were not to pay anything more than the interest 
in arrears;.and the whole contention of these defend- 
ants, on this part of the case, seems totally unfounded. 
Walker, Governor, and Charles Gayarre, Secretary 


of State (Rec. p.-186), and the Association itself, in its: 
statements about January Ist, 1847, all show, at this. 


date, a-present indebtedness to. the State of $770.325. 
How -could ‘the present worth. of the $612,000, 
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namely, $336,600, pay such apresent indebtedness as 
$770,325! 

So far from being a ‘‘ contract,’’ it was in fact 
nothing but an expectation that something might turn 
up to relieve the shareholders from the very heavy loss 
certain to fall upon them eventually. 


We have the best proof of the condition of the 
bank on several dates about the time of the passing of 
Act No. 100 of 1847, April 6, Rec. p. 169. - These 
statements were evidently prepared by the officers of 
the bank in view of, and for the very purpose of ob- 
taining this legislation of 1847. They have been made 
as favorable as possible for the bank; they all show most 
clearly a deplorable and absolutely hopeless condition 


of insolvency. 


On Record, p. 183, will be found side by side bank 
statements of April 21, 1843,and February 18, 1846. 
The first showing an excess of liabilities over assets, 
$7,940.34; the second, an excess of assets over liabili- 
ties of $39,060.69. — 

On. Record, p. 192 is another statement, January 2, 
1847, furnished by the bank to the Board of Currency. 
Thereupon, January 27, 1847, the Board of Currency 
wrote to the legislature: ‘‘ With regard to the Con- 
solidated Association, she owes, according to her state- 
ments, for bonds of this State issued in her favor, and. 
due since June 30, 1843, the sum of $552,000, to which 
must be added $218,325 of interest on State bonds now 
outstanding ; total, $77 0,326. - The Honorable Assem- 
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bly will, therefore, perceive that the liabilities of the 
State in behalf of said institution amount for the pres- 
ent to $1,691,941.51.’’ 


Not only was the insolvency deplorable, but abso- 
lutely encalculable. The President of the Association, 
Febryary 19, 1846, wrote to the State Senate, ** That, 
although the statement (of February 18, 1846), shows 
a surplus of assets over liabilities of $39,060.69, there 
will be finally a considerable loss, a deficit quite im- 
possible to ascertain at the present time.”’ 

He specified but one item, protested paper, amount- 
ing in 1843 to $406,289.60; in 1846 to $455,741.76. 
The increase in this particular in three years of $49,- 
452.16 shows the entire worthlessness of the whole 


item. It was probably all prescribed when Act No. 


100 of 1847 was passed. 

Another item, however, challenges attention... In 
this statement (No. 1, Rec. p. 183), the stock loans in 
1843 were $1,178,981.27, and in 1846, $987,186.99. 
With these figures before us, we see that the holders 
of the 6,000 shares owed the bank for their original 


subscription, at $500 per share............. $3, 000, 000.00 
And for their stock loans.................... 987,186.99 
Total liability of shareholders...... .». $3, 987,186.99 


when they met to determine what to do about the ac- 
ceptance of the Acts Nos. 100 and 216 of 1847, which 
must be read together, as they are on the same subject 
matter. | 


Na 


‘in these words: ‘‘Itisexpressly agreed: * * * #* 
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Among these defendants will be found the names 
of some of the persons, or their successors, who have 
figured in the litigation we have alluded to, inter alias, 
the widow of W. C. C. Claiborne. We see also that 
the name of Morphy appears, and that Alonzo Morphy 
was president of the bank at the time of the meeting of 
the shareholders of June 5th, 1847. He had been 


judge of the Supreme Court of Louisiana from August, 


1839, to March, 1846, when he was superseded by the 
Constitution of 1845. He was an honest, upright man, 
and it was in the embarrassments and difficulties sur- 
rounding the affairs of the bank that he was called 
upon to preside over it. - Nearly all the stockholders 
accepted the two statutes of 1847, and their authentic 
acts were made to Alonzo Morphy as president thereof. 
The resolutions of the meeting of shareholders are on 
Record, p. 210, and a copy of the new authentic act on 
p. 206. | 

This authentic act puts to flight all possible founda- 
tion for establishing a contract between the State or the 
Association, or both, with the shareholders. It states 
2d, and that nothing in the present act shail be con- 
sidered as affecting the rights, priviliges, remedies at 
law and mortgages of the said Consolidated Association 
resulting in its favor by the act before citedof * * * 
before * * * | 

‘*Which act remains in full force and virtue, nothing 
therein being diminished or changed by these presents, 
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except that which has been stipulated above relative to 
the delays allowed and to the manner of sale in the 
event of seizure.” referring to the cited act given orig- 
inally to the bank. Sudblato fundamento cadit opus. 
The argument that if is against equity that the State 
should be upheld in seeking to enforce payment of the 
contributions under boih acts of 1847 and 1878, is 
equally unfounded. It is not a fact anywhere shown 
in this record that any single shareholder has paid the 
State “what she. at the outset of her bargain, by herself. 
proposed and estimated as sufficient to protect her from 
her liability upon her bonds issued for the Association,” 
The answer to the objection is happily put (ante p. 35) 
by the Chief Justice of Louisiana—** Prescription ts not 
the coin recognized by creditors for the satisfaction of their 
claims. It isnot money. ’’ Besides, the alleged **bargain™ 
never had any existence. The idea that the sovereign 
State was ‘‘bargaining, when she was giving, seems 
untenable. She was certainly not gaining anything. 
(See Rec., p. 103.) The defendants may rely upon the 
admissions of counsel (Rec. p. 194), as to the state- 
ment of indebtedness marked XXX. (Ree. p. 211.) It 
is altogether unreliable. as we have shown elsewhere. 
On the hearing. the main question. how much does 
each shareholder owe on each of his two obligations. 
could not by avy possibility be determined by the Court. 
It was for the master to decide in case the Court con- 
tinued its jurisdiction over the case. The question is 
as yet totally irrelevant except in the way of argument. 


= 
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It is quite clear that as soon as the Association became 
«a declared bankrupt, the position of the State entirely 
changed, and all her sovereignty at once revived. She 


‘is an entire party to this record.—9 Wheat. 904. 


It is admitted that $102 was all that was called for 
on every share under the Act of 1847. and this it is 
said was $112,000 in excess of the actual deficiency. 
and the payment of this amount without interest was 
spread over seventeen years.—Rec. pp. 62. 63. | 

In the fifth section of Act No. 100 of 1847. the idea 
that this $102 is for any other purpose than to pay in- 
terest past due and unpaid on bonds of the State. is 
absolutely excluded. It could not be for subscriptions 


on shares of stock, for **the assets of the bank (other 


than stock obligations)” were the sole things devoted 
by the Act *‘to pay the interest now due.”* The inter- 
est past due and unpaid bythe bank on the bonds of 
the State is the only subject-matter of this section.— 
Rec. p. 170. 

But the subject-matter of the sixth section of this 
Act was for the management to accumulate a fund ‘to 
meet the obligations of the Stale” for account of *‘this 


bank. provided the amount required from the stock- 


holders of the Association be divided in equal install- 
ments, running *‘from one to seventeen years’ ’—‘‘in- 
dependently of their stock obligations.”’—Rec. p. 170. 

It is abundantly clear that an insolvent bank could 
make no such requisition as contemplated: i. e. faith- 
fully and regularly to meet a_ principal obligation of 
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$1,745,000 and $194,750 past due coupons for interest 
due February 18th, 1846 (Rec. p. 184), by calling for 
$102 from each shareholder, $612,000 in seventeen 
years, on a debt for over two millions bearing five per 
cent. interest per annum.—See Rec. p. 183, 184. 

That this view of the matter is correct, is fully 
confirmed by the declaration of Lord (on Rec. p. 220), 
as to Act No. 100 of 1847. ‘‘The indebtedness of the 
‘‘ several stockholders for loans was also extended, and 
‘‘ was divided into annual installments, the first pay- 
able in June, 1848, the last in June, 1865.’’ This 
leaves the responsibility of all the subscribers to stock 
in full force and virtue, as well as liable for all the in- 
stallments of their borrowings remaining unpaid. 

This view, if not already sufficiently established, 
further appears from this peculiar fact, viz.: the inter- 
est on these particular installments of their borrowings 
is fixed at seven per cent. per annum, for the reasons 
stated in resolution 2, Rec. p. 28. The shareholders 
were entitled to a credit on the books of the bank, 
‘‘equal to the moiety of the total amount of their 


shares.’’ See section 6 of the charter, p. 126. When. 


they made use of this credit, they had to ** pay the in- 
terest for it at the rate that should be fixed for the 


loans.’’—Ibid. It was at the rate of eight per cent. per 


annum discount. (See Rec. p. 201, at foot.) But the 
bonds of the State, extended or not, could not bear a 
higher rate of interest than five per cent.—See Sec. 4, 
Rec. p. 160. | 


é 


Cressey vs. Meyer. 


Besides, the State having no claim on the bank, 
in view of its insolvency, other than the extinguish- 
ment of its bonds and interest thereon, has made no 
call on the stockholders to pay anything, unless when 
it intervened in the Lord case (ante, p. 22). If it did 
intervene in that case, it certainly occupied an entirely 
antagonistic position to the one that it held just one 
year previous in the Forstall case (ante, p. 11). .The 
effort of the State to obtain relief has always been through 
the corporation until it intervened herein. 


But the hypothesis that the shareholders have paid 
any considerable part of their borrowings of $250 per 
share, is untenable. Thestatements of the bank, un- 
der dates of April 21st, 1843, and February 18th, 1846 
(Ree: p. 183), shows the loans on stock $1,178,981.27 
and $987,186.99. This is corroborated by the three 
statements at different dates an page 191 of record, and 
further confirmed by the bank’s report, January 2d, 
1847. 

The allegations of the bill (Rec. p. 31) expressly 
charge the shareholders. First, with an absolute liabili- 
ty of $500 for every share subscribed, secured by spe- 
cial mortgage; and Second, a large indebtedness for 
stock loans similarly secured; and these we submit are 
the two great ultimate facts proved in this case, as they 
existed when the Act No. 100 of 1847 was passed, and 
which was the statute involved. in the case of the 
Consolidated Association vs. the State of Louisiana in 
1850 (5 Ann. p. 44-54, ante p. 48). The form in which 
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these two ultimate facts were carried out, appears very 
distinctly from the authentic act of mortgage (Rec. p. 
194) originally passed at the organization of the bank. 
All the shareholders accepting the Act of 1847, No. 100. 


executed a new authentic act setting forth ‘‘that by act 


‘+ passed on the before * * * the said 
‘Mr. * * * andthe said Mrs. * * * did hy- 
‘*pothecate for the security of * * * shares of 
** the capital stock of the Consolidated Association of 
‘* the Planters of Louisiana, amounting to the sum of 
-e = * and for the loan of * granted on 
‘‘ its shares, certain properties described in the said 
“act, referred to with greater certainty and made 
‘* part of these presents.’’—Rec. p. 206. 

In this new authentic act thus executed by those 
who accepted the benefits of the Act of 1847, the two 
matters of ultimate fact are treated, as they should 
have been. as entirely distinct. The debt due by the 
shareholder on his borrowing is divided into eighteen 
payments each, for capital, and interest at seven per 
cent. per annum upon the whole of his capital, and 
payable punctually, for which he gives the Association 


eighteen distinct obligations, with interest.—Rec. pp. 


208, 209. 7 
Then follows an additional obligation, evidenced 
by no written instrument outside of. the authentic act. 
to pay ‘‘a contribution of six dollars a share’ without 
interest (Rec. p. 209). It is introduced by the word 
‘‘hesides ', in French text ‘‘en outre.”*” to show its en- 
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tire independence of the debt due by the shareholder 
on his borrowing. The original mortgage act, special- 
3 - ly referred to, remaining in full force and virtue, ‘‘ex- 
cept that which has been stipulated above relative to 
. - the delays allowed and to the manner of sale in the 
event of seizure." Rec, p. 209, at foot. 


The record is absolutely silent as to any payment 
of any instalments of six dollars annually except in the 
Lord case. And Miltenberger’s letter (on Rec. p. 29) 
is conclusive. in- view of his own silence. as_ well as 
that of the entire record on the matter. 

Now, as to the defendant. Herman Meyer, he 
: bought, dispensing with the certificate of mortgages, 


: and this brings home to hima full knowledge of all 
— the mortgages encumbering the properties. See his 
deeds. Rec. pp. 115 to 121 inelusive, documents A, B 
Be and C, dated 1879 and 1880. ‘The three properties en- 
-cumbered with a shareholder's obligation as subscriber 
‘for forty-six shares of stock, $23,000, not one dollar 

paid upon it; and a loan to him of unknown amount. 
‘on which he has paid $4,692.—Ree. p. 211. 

3 The bank could not credit him on their books with 
the par value of his forty-six shares, but, at the most, 


a $350 on each share, say $11,500; on this he has paid 
“ $4,692, leaving due and unpaid the difference, say 
ee he $6,608, and not $18,308. The three items are here 


united, and applied to the view of the case above pre- 
sented, without regard té the bank's bookkeeping, as 
set forth on Ree. p. 211. 


ig a 
rex 


RT te a ee ey eee ee bi hg mr ete aes amen ie = came onamnenunae 
PEERY RE aS Boat BE MEI OS Ie a SPN ad See A et PUAN cA ng IE nel OS 8ST hn Sate Aa as te ¢ LY, ees REM 
Pattie ta een Yh ~ cS eae ee 
. tas 
See ee ee » i 9 cates - at aD ie re Sar ae er a congue ‘ 
Re ; Pr STaSs 455? Ae J 39? o ; RS FGA BE oie et Bee Ny FORE BR it ee Ee LE eat. % ‘i ‘ 
; ae ; B Nr | , Care Nae 


eas 


LO Rs LRN LOO TIS, “es aera BERS 
© lk + Ee GPa ae Re Wy cae hit PERN Se 


Bate ae: 


ts 1, ERE RAD BRL A “> Tele hf SD SHRP hy 
SRO Bs SEE AIRES SiR TLE NEE I SN RE 


72 Cressey vs. Meyer. 


Herman Meyer. therefore, now owes all his sub- 
scription shares, say, forty-three shares, at $500. and 
$6,608 on his loan from the bank. As to the three de- 
fendants, Bernard Lemann, Meyer Lemann and Richard 
T. Hanson, they also dispense with the certificate of 
mortgages with the same result as above (Rec. pp. 98 
and 101), and are charged with 124 shares. They owe 
as subscribers $62,000. not having paid adollar. If 
they have paid $12,648 to the bank, and still owe $49, - 
352, it is not as shareholders, and could not be as 
borrowers from the bank, for the reasons above given 
as to Hermann Meyer (Rec. p. 211). The statement 
from the books is put in a single item. 


The defendants. Pedro and Marie Louise Landreaux. 
Their answers are on p. 79. Their exhibit is on pp. 
110 to 115 inclusive. From this it appears that their 
ancestor and wife owned a plantation and- seventy-five 
slaves in the parish of St. John the Baptist, and 202 
shares of stock in the Consolidated Association of $500 
each, and acknowledge themselves indebted to the said 
Association, first, $101,000 for the shares at $500, and 
second, the sum of $45,000, amount of credit accorded 


them on said shares (should have been perhaps $50,- 


500, as indicated by the star both in English and 
French, i.e. 202 shares, at $250 each). The date of the 
Act is February 21, 1867, and is called a ‘‘substitution 
of mortgage,’” and executed by Henry Peychaud, act- 


ing as president of the Association, by virtue of a resolu- 


tion adopted by the directors and administrators at 
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~ tween the two debts secured by the original mortgage. 
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their meeting, February 1, 1867. The bank credits 
the heirs with the shares, 202. $101,000, gives credit 
for the amount paid on the loan, $20,604, and claims 
as balance unpaid $80,396, instead of $29,896; i. e. 
$50,500, $20,604 and $29,896 (Rec. p. 211). The de- 
fendant, Charles Getzinger, makes a full and detailed 
statement of the exact status of himself as one of the 
shareholders and borrowers of this bank. 

His statement somewhat condensed is as follows : 
Henry Hart owned 109 shares of the stock subscription 
of said Association, and a plantation mortgaged by his 
predecessor to secure the 109 shares and the stock 
loans. February 23. 1866, Hart paid the entire bal- 
ance of stock loan and of contribution levied under 
the Act No. 100 of 1847, aggregating in principal and 
interest the sum of $13,219.14 paid said Association. 
Hart sold the plantation andthe 109 shares to Salvant, 
October 31st, 1867. Salvant sold half the plantation 
and 109 shares io Joseph Getzinger November 12th, 
1868. Joseph sold this half of plantation and shares 
‘“ tome” June 22d, 1870. 1 bought under execution 
vs. Salvant’s succession, the other half of the planta- 
tation, and thus became the owner ‘‘of the whole,’’ but 
the undivided half of the 109 shares was not sold.”’ In 
the sheriff's deed the stock and loan mortgages are re- 
cited and the dates given.’’ Rec. pp. 74, 75. His doc- 
uments, lettered A and B, are on Rec. p. 90 to 95. 

Here the answers exhibit clearly the distinction be- 
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They also show that the $60 per share contribution an- 
nually for seventeen years Was never paid, and never 
went upon the books of the recorder of mortgages 
as a live mortgage for $102 per share, for this 
obligation was evidenced by no document but the 
second authentic act. Hart. instead of paying as 
the entire balance of the stock loan and_= contri- 
bution, $13,219.14, would have paid im addition $102 
per share on 109 shares stock. or $11,118. There is 
not the slightest inkling inthis record that any share- 
holder other than Lord has never paid any part of this 
contribution, except by prescription. The books of the 
bank show (Rec. p. 212) that on the 109 shares of Get- 
zinger there has been paid but $11.118. This is ex- 
actly the amount of the 17 annual installments of $6 
each on LOY shares! But the shareholders never in- 
tended. probably, to bother themselves about these in- 
stallments if they could avoid it. At any rate. Getzin- 
ver states very positively that Hart's payments on these 
shares was for the balance of stock loan and of contri- 
bution, . And we have conclusively shown it could not 
he for both if the contribution was for the seventeen 
annual installments.—Rec. p. 212 

The defendant next in order is B. Beaubay, Rec. 72 
and 81. Barnes bought urban property from Mrs. H.C. 
Cammack, June 28th, 1869, encumbered by fifty-seven 
shares Association stock. and a loan on said shares. 
Mrs. Gammack took the reversion of said shares by act 
recorded June 13th, 1862, and certainly assumed to pay 
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certain contributions of $6 per share thereon, but they 
were not included, apparently, in the loans on stock. 
And there is no evidence that any of these $6 contri- 
butions were ever paid. Barnes never definitely as- 
sumed anything “but the balance in capital and inter- 
‘est up to June Ist. 1876. to said institution on a cer- 
** fain loan originally made on the aforesaid fifty-seven 
** shares to Charles Caffin and assumed by Mrs. Cam- 
* mack, dated May 18th. 1857. with interest. costs. ete.”’ 
Beaubay sold oul Barnes under execution, and thereby 
assumed all the obligations due and unpaid to the bank. 
It would have been a vain and superfluous act to cause 
the mortgage for the six dollars annual contribution to 
be recorded over again. The whole $500 on each share 
always continued on the record. [In Bouin vs. Durand, 
2 La. Ann. 776, the true character of these mortgages 
to this Consolidated Association was declared to em- 
brace both shares and-foans, with the pact denon alie- 
nando, This was in August. 1847. 

The next defendantis Mrs. George Josiah Lord, 
the universal legatee to the final judgment of the Su- 
preme Court of Louisiana. April 23d. 1883, 35 La. Amn. 
p. 425. Rec. p. 77, pp. 102 to 105. Final judement 
on p. 105. Ex. Lord. No. 1 and No. 2. Ex. Lord. No. 
3, filed with answer on Record, p. 107. is a copy of the 
sale of .a house and lot on Bourbon, between Custom- 
house and Bienville streets, in the city of New Orleans. 
the Mechanics’ and Traders’ Bank, to the husband of 
this defendant. dated March 14th. 1850. together with 
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twenty-two shares of the sum of $500 each, in the capi- 
tal stock of the Consolidated Association, secured by 
mortgage on the above described property, agreeably to 
the charter of said institution. The price paid for both 
property and shares was $18,000. The act specially 
sets forth, that by the annexed. certificate of mortgage 
there is no other encumbrance whatever, except this 
very mortgage for $11,000, on twenty-two shares in 
the capital stock of said Association.—Rec. p. 108. 

It is very.clear from this that Lord's vendor, the Me- 
chanics’ and Traders’ Bank, the owner of the property 
and the twenty-two shares of stock, owed to the Consol- 
idated Association not a dollar on any existingloan to 
the original subscriber or his successor. All that was 
demandable of the Mechanics’ and Traders’ Bank as 
due and owing at that time under any circumstances. 
was literally nothing. The obligation was purely con- 
tingent and well known to Lord, who freely admitted 
it in his answer to the suit of the Consolidated Associ- 
ation.—Rec. p. 220 

His answer freely admits away his whole case. 
He bought the property with the twenty-two shares of 
‘stock, which shares defendant (the said Lord) ‘‘ac- 
quired at the time he purchased the said property.” 
He shows he knew everything about the shares, their 
value both positive and negative; the insolvency of 
the bank; the annual assessments of six dollars a 
share; nay, that he paid some of these, and ‘‘that the 
‘purchase of the said stock, which was a mere append- 
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‘‘ age to the property’’ (mere, only this and nothing 
‘* else) ‘‘did not impose upon the defendant the re- 
‘* sponsibilities of an original stockholder, and that he 
‘* did not contract, nor-did he ineur any liability with 
‘* respect to the said Association other than such as may 
‘* be legally deduced from the facts that: he assumed, 
‘‘ in the act by which the said ‘property and stock were 
‘* conveyed to him, the mortgage of October 20, 1836, 
‘+ granted in favor of the said Association by Widow 
‘* Duplessis:; that he acquired with the property so 
‘* mortgaged the twenty-two shares of stock, and that 
‘* he paid some of the annual assessments of six dollars 
‘per share without having in any manner obligated 
‘‘ himself so to do; and defendant avers that if liability 
‘*can be legally deduced from these facts, which he 
‘does not admit, but does specially deny, such _lia- 
‘¢ bility is not other than that of a third possessor of 
‘* mortgaged property, and ‘could be enforced only by 
‘‘ the hypothecatory action. "—Rec. p. 220. 


On reference tothe statement on Rec, p. 2)2 from 
the books of the bank; it appears that on these twenty- 
two shares. which Lord. assumed. $!.584 has been 
paid, leaving due and unpaid on his shares the sum of 
¢9,416. As he is the only one shown by this record 
to have paid any of the seventeen annual installments, 
this statement of his account is probably correct: but 
it differs essentially from all the other shareholders 
above quoted, as Lord was the only one who owed 
nothing on any borrowings from the bank on his shares, 


_ 
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He has. perhaps, paid twelve of the seventeen annual 
installments on twenty-two shares, each installment of 
$132, together $1,584, and for which he may very well 
be entitled to a credit on a final liquidation.—Rec. 
p. 212. | 

This leads to a very important conclusion as to 
Act No. 100 of 1847. If the judgment in the Lord case 
be absolutely void for - violating the obligation of the 
contract made by Lord and his transferror with the 
Association, as the last interpretation put upon it by 
the majority of the Supreme Court of Lotisiana de- 
clares, it cannot be the basis of any res judicata; and 
then this case becomes one of a class which, though 
entirely within the sphere of: contract, ‘depends upon 
those principles of public policy designed for the pro- 
tection of the State or of the public, of which we must 
judge for ourselves.’’—-Deling vs. Insurance Company, 
14 Wall 668. 

The last of the defendants covered by the final de- 
cree of dismissal is the Citizens’ Bank of Louisiana. 
In this case it is quite impossible to reconcile the an- 
swers of the bank with the statement from the books 
of the Association. The bank says (Rec. p. 74). ** the 
entire stock loan and all of the contribution of $102 
per share levied under Act No. 100 of 1847, on the 
aforementioned forty-seven shares of stock have been 
paid in full by the predecessors and authors of the title 
of the Citizens’ Bank.” The bank does not claim that 
jt has paid a dollar upon either the loan made on the 
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shares or on the subscription: And the statement (Ree. 
p. 212) from the books,declares the amount paid $4, 794; 
amount due and unpaid, $18.706. It will be again no- 
ticed that $4.794 is exactly $102 on each share: 102 x 
a 47 = 4.794. 
| It further appears from the record (p. 86) that this 
property now owned by the Citizens’ Bank, after a just 
4 mortgage given to secure the Consolidated Association 
on forty-seven shares of its stock, $23,500 and $11,750 
- on its loans on stock. became subject to a second mort- 
vage in favor of another property bank, to-wit: the said 
Citizens’ Bank, to secure 224 shares of their mortgage 


stock (see p. 87, at top).° This is certainly a very 
strange spectacle. We fear there is some’error here in 
the bank's answer. 


It is now submitted that there is not a vestige of 
proof in this reeord that the ‘State of Louisiana by its 
Act No. 100 of 1847, entered into any contract what- 
ever with any of the original shareholders or their 
successors, whether by universal title (as Mrs. Lord) 
or particular title (as Hermann Meyer). to absolve i 
them from the obligations attached to the shares. The 
law of 1847 came up before the Supreme Court of the ) 
State in May, 1852. in Consolidated Association vs. 
Claiborne, (7 La. Ann. 318. The Court say: ‘‘ The 
** term fixed by the charter for the duration and liqui- 


** dation of the bank having expired, the question pre- 
** sented relates to the effect of the Act of 1847, as ob- 
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** ligatory upon the defendant. That he is bound for t 
** his share in any deficiency of the assets of the bank ' 
** to meet its debts, is conceded, but the defence is that * & 
** he is not bound in manner and form as sought to be : 
* made liable; not bound by the protracted liquidation = 
‘-imposed by the Act of 1847.°° This defence was : 


then overruled. and the decision then made would jus- 
tify the State and a majority of the stockholders in 
accepting any further extension of the liquidation they 
might agree upon. It puts to flight all idea of a con- 
tract extinguishing all further liability of the sharehold- 
ers towards the bank and the State under the statute 
No. 100 of 1847. 

See Richmond vs. Irons, 121 U. S. 127. 

The president and directors had no authority to 
contract. and never did make any such contract as 
alleged.—La. Code, 439. 

‘See Morgan vs. Struthers, 131 U. 5. 254. 


V. 


The seventh assignment of error propounds for solu- 

‘ tion the question, what is the extent of the liability of 

the present shareholders, not for the debts of the Asso- | 
ciation of the Planters, but for the bonds, principal . ie 
and interest of the State of Louisiana, paid, renewed, @ 
extended and scaled by the State. but constituting a 
debt due to the State, amounting, as shown, to some 
$500,000! If liable at all, the shareholders claim they 
are only liable for their share of the debts of the Asso- 
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clation, and not for the delinquency of other stockhold- 
ers, or deficiency of the property mortgaged. | 

It may be admitted, a. g., that the Association is 
insolvent and without any assets of its own, for all its 
assets, if any, are pledged to the State to pay the State 
bonds. Nor is the question of the tnsolvency of any 
shareholder material or relevant now. We see that the 
obligation of every original shareholder was individual 
and several and that the extent of his obligation has 
not been diminished by lapse of time; the mortgage 
granted to secure the payment of his shares exists in 
full force and vigor. and the call made upon him by the 
State is to pay up the full amounts of his subscriptions 
to the shares and all his indebtedness due to the Asso- 
ciation. Those shares already extinguished by payment 
in State bonds, if any, no matter at what price or at what 
time bought or acquired, may “be free from all liability. 
See section 2 on record, p. 163. The mortgages of the 
shareholders pledged to the State may have been im- 
paired by the ** universal emancipation’’ and yet the 
value of the land and the responsibility of the owner of 
the shares may still be sufficient to pay. The debt cannot 
be repudiated becatse the mortgage on the slaves has 
failed. 7 | | 

Louisiana vs. Pillsbury, 105 U. S. 278. 

That the obligations of the shareholders are several 
is proved both by U.S. vs. Knox, 102 U. S. 423, and Gas 


Light Co. vs. Bennett, 6 Ann. 457. These cases estab- 3 


lish in the clearest manner that the only way for the 


- 
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creditors of au insolvent corporation to obtain relief is 
by a bill in equity. in which all interested may be made 
parties either as plaintiffs or defendants. This was 
pointed out clearly on the oral argument of the Knox 
case, ut supra, by Bradley, J.. suggesting on the point 
‘that there was no other remedy for the relators (one 
of the very property banks of Louisiana) but man- 
damus’’: what would hinder the creditor from filing a 
bill in equity against the receiver and the stockholders 
and coupling it with an injunction? °° The complain- 
ants here have resorted to this remedy. and avoided the 
error committed by the comptroller of the curreney. 
He required from the shareholders of a national bank 
only 70 per cent. on their subscriptions. His successors 
in office since as well as the complainants now have 
avoided this error by claiming the whole 100 per cent. 
It is possible to return to debtor what has proved to be 
superficient on the call ; but what turns out to be de- 
ficient is beyond all redress if not timely obtained. It 
is no objection to the absolute correctness of the judg- 
mentin Knox vs. Citizens’ Bank that some recalcitrant, 
obnoxious and unpaid creditor should complain of the 
personal injustice resulting from the doctrine of that 
‘ase. It decides most conclusively that the insolveney 
of one stockholder, or his being bevend the jurisdic- 
tion of the Court, does not in any wise affect the liabil- 
ity of another. But here we are not dealing so much 
with insolvent. stockholders as with solvent ones: it 
is with an insolvent corporation the State is here striv- 
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ing to enforce the liabilities of its stockholders, who, in 
the absence of all proof to the contrary. must by a legal 
presumption be held solvent, and who have secured their 
obligation by mortgage on some of the best urban 
and rural properties in the State. all encumbered with 
the pact de non alienando. 


The personal obligation of the original stockhold- 
er to the State, through the corporation, was $500) on 
every share subscribed, secured by mortgage upon real 
estate and slaves, and for every dollar with interest the 
Association may have loaned to him, secured by his 
shares. <A person who buys this mortgaged real estate 
and assumes the mortgage. succeeds to the entire obli- 
vation of the original stockholder. 


George J. Lord admits that he bought and assumed 
these obligations. and that he has paid voluntarily a 
large sum on account of the shares subscribed. He 
mav be entitled to credit for what he has paid, but to no 
more (see Rec. p. 41). The question whether the pres- 
ent call is excessive does not arise on this appeal. This 
we submit as the solution to the seventh assignment. 
Lord cannot be called on to pay any money ever loaned 
on his shares because there is none now due. and has 
not been since hé acquired the property. The regular 
business of banking consists in loaning noney, not. in 
borrowing .it from another bank. And the Mechanics 
& Traders’ Bank has long since disappeared. See 22 
Wall. 276, May 3d, 1875. The President. Mr. Mor- 
van, and all the directors knew what they were doing, 
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when selling, quite as well as Lord did when buying, 
and both acted evidently on professional advice. 


VI. 


Legal interest in Louisiana is 5 per cent. per an. 
num, in the absence of a written contract specifying 
a higher rate. 

VIl. 

All the prior assigninents include this: Did the 

court err in dismissing the plaintiff's bill ? 


We are free to confess that we are entirely unable . 


to concur in the result reached by the Circuit Court; and 
neither your Honors nor ourselves have anything to do 
with the reasons for judgment which led the judge a 
quo to this dismissal, and which have been withheld. 
But the reasons for judgment in the State Court of Lou- 
isiana, where the Constitution prescribes ‘‘that the 
judges of all courts within the Stateshall * * * in 
all cases adduce the reasons on which their judgment is 
founded,’* form part of’ the records in this Court. We 
understand by the oft-recurring expression of the appel- 
llate courts, ‘‘We do not sit here to review his reasons. 
but to correct his judgment,’’ 7 New Series (La.) 489: 
‘‘we revise the judgment, not the reasoning;”’ 2 Peters. 
410; ‘‘the reason is no part of the judgment itself.’ 6 
Peters, 47; 7 Wall. 110; that the judgment or decree 
must be strictly confined to what was expressly decided 
and applied to nothing else. The whole case is here on 


its merits and no points in it must be neglected, 
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We are now brought to an examination of an im- 
portant point of extreme delicacy in the case. There 
is and always will be, in the very nature of things, a 
great rivalry between State Courts and Federal Courts. 
As the country progresses, and the various societies, 
institutions, corporations and customs change with the 
increase of the people and the growth of -the States, 
especially if the stream of both of those incidents be 
deep and rapid, the tendency is daily to decrease the 
State jurisdiction. and- increase the federal juris- 
diction; in other words, the States judiciary 
see their importance decline by the constant rise in the 
number of cases tried by the- federal courts. The 
monstrous accumulation of cases in this Ceurt in re- 
cent years is of this fact-the plenary proof. The opinion 
of the Supreme Court of Louisiana is an unpleasant 
evidence of it, likewise, for it intimates in unmistak- 
able language that the Federal Cireuit Court of Lou- 
isiana has interfered without right in the affairs of 
this Consolidated Association, and has grievously erred 
in so doing. <As the case of Lord is based, in the Su- 
preme Court of Louisiana. mainly on this interference, 
and as the judgment therein, if allowed to stand, will 
validate and perpetuate the charge, it becomes the 
plain and unavoidable duty of your Honors to see 
clearly that it is correct, and then to sustain it, by 
affirming the judgment appealed from: which, on its 
face, sustains the charges brought by the defence in this 
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matter, and with which the record is plainly at vari- 
ance, 

The bill alleges that June 17, 1876, ‘*the indi- 
* viduals constituting the board of managers and direet- 
‘‘ ors then in office abandoned their trust. and the affairs 
‘* of said corporation became for the time derelict. and 
‘* that thereupon and shortly thereafter, to-wit: on the 
** 7thof September, 1876.°° when Max Grebner, a holder 
of certain bonds of the State and of said a.seciation. 
for himself and others holding similar securities, filed 
a bill in the Federal Circuit. E. D. of Louisiana, pray- 
ing for receivers to said corporation, and for a judicial 
liquidation of the affairs of said derelict corporation. 
brought his suit against B. F. Flanders and others. 

That said receivers were appointed and said liqui- 
dation was proceeding under the control of said Court. 
when the Louisiana Legislature passed the Act No. 20 
of 1878, March 30, of which an official copy was trans- 
mitted by the Governor to said Court, requesting its 
judges to rescind the orders appointing receivers and 
to restore its assets and affairs to the control of the 
President and directors of the bank as at present or- 
vanized under the Act No. 113 of 2853. 

That afterwards, June 5th. 1880, in pursuance of 
an order of discontinuance. the assets were delivered 
to the president and directors of the Association. 

That during the pendency of this suit, thus dis- 


continued, the management of the corporation, as well 
as the State (but then acting in behalf and in the inter- 


> 
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est of the shareholders). resisted the liquidation by the 
Federal Court. ureing among other reasons, the heavy 
charges made by the officers and allowed by the Court. 
against the assets. which expenses of litigation were 
mainly attributable to the delays and resistanee made 
by the shareholders. 

That in spite of all the delays granted and legisla- 
tion made to aid these shareholders in settling their 
dues. they refuse to pay anything. and the president 
and directors have ulterly failed in effecting any. liqui- 
dation or any application of the assets during all the 
time they have had control, and that there is no hope 
of their doing this in the future. - 

Such are the condensed allegations of com- 
plainants. 

They are substantiated almost. if not altogether. 
by the president and directors Jast appointed and in 
olfice. (Rec. pp. 48 to 52 inclusive.) And as facts 
there is a substantial admission of them by the defend- 
ants.—Ree. p. 123. 

Now the opinion of the Supreme Court of Louisi- 
aa, in giving a statement of the Lord case. declares, 
says: ‘‘The Legislature appear to have abandoned it 
** (the liquidation) and to have adhered to the emphatie 
‘** ‘no more’ extention contained in the Act of 1866. 
* Then one of the courts appointed a receiver of the 


@e. 
¢ 


defunct corporation, who took possession of its assets, 


e 
e 


and shortly afterwards some of the holders of the 
** State bonds issued for it brought suit in the United 
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* States Circuit Court to have it liquidated there, and 
* three receivers supplanted the single one who had 


‘ been appointed by the State Court.""—-Ree. p. 103. 


‘Then follows the conclusions of the majority of 
the Supreme Court on the’ rehearing, placing its 
opinion mainly on the delinquencies and delays of the 
State's officers in their management of this corpora- 
tion, for which, even if true, the State cannot be held 
liable. The inference of the Federal Circuit Court is 
plainly alluded to as having “instead of applying it” 
(the money which the State is said to have received) 
‘‘to the purposes for which she had exaeted it. squan- 
dered it on riotous living.” 

The language of the Court thus continues: ‘the 
** horde of officers. president, vice-president. cashier, 
** receiver. directors, pass before us in this record in 
‘* lengthened procession, laden with salaries, and ple- 
‘‘ thoric with stipends: the lean and slippered stock- 
‘+ holder. gaunt from forty years’ exhaustion, at last 
** holds up his hands, in eager. passionate suppliance 
*‘ for relief from this insatiate ever-recurring hunger 
‘* for more contributions °.—35 La. Ann.. p. 436. 

This seems to us quite too florid and emotional 
for the judicial office. and altogether vain, besides 
being both irrelevant and unfounded. If the charges 
were not just and proper. the State Court well knew 
that a competent tribunal had passed upon them and 


declared them legal, and ordered them to be paid. Yet 
it must be admitted that the decision is more or less at- 
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‘tributed to an unjustifiable interference of the federal 
judiciary with the Louisiana jurisdiction. | 
The opinion gives a list of the stipendiaries and 

_ salaried officers of the Federal Circuit Court, summa- 
i, rized to the extent of $58,630.74. The list is headed 
by a U. S. officer well known to this Court. from the 

cases in which he has prominently figured since the 

“war, as ‘representative of the Federal Government. 

Next comes the name of the gentleman who has long 
represented the Government of Brazil at the pert of 

New Orleans: then, following, is the name of a man 

who died Governor of Louisiana, and who appointed 

every member-of that Supreme :€ourt except: Manning, 
J.: and the balance of the list wére the worthy compeet 'S 

a9 of those to whom we have alluded. : ? 
The question of interference cannot, therefore, be 

avoided. It may be easily settled by a simple recur- 

| rence to dates. The third U. S. bankrupt law was 
, enacted March 2d, 1867 ; and repealed June 7th, 1878. 
Max Grebner’s suit was instituted September 7th, 1876. 
Hence, at that date, so far as all domestic and foreign 
creditors were concerned, the federal courts alone had 
jurisdiction over this bankrupt corporation. Once sub- 
jected to their judicial control, that jurisdiction ‘could 
never be righteously abandoned or relinquished as long 
as a single alien interested stood silent, whether before 

the Court or not. Asa large shareholder, the State was .- 

‘buying and selling, dealing, merchandising; and it is too 
‘clear, could never plead her sovereignty in bar to-pro- 


-* 
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ceedings in bankruptcy, either voluntarily or forced. 
In point of law, Cressey was just as much an actual 
and potential party to Grebner’s suit as Grebner is 
here a party to Cressey’s; one being simply the re- 
newal and continuance of the other. It is too clear 
for argument, that whatever be_ the result of the pres- 
ent litigation, this charge, made part of the record by 
appellees, cannot be suffered to remain as it is, unre- 
futed, without, if treated silently, an implied assent to 
its correctness. It is true, Poche, J., files a separate 
opinion, giving the reasons for his change, but he 
reaches the same result as Todd, J. who changes his 
opinion without any assignment of reason for it. 

But although the requestis made upon you by a sov- 
ereign State to reverse the decree, and you are placed in 
a like position with the circuit judge, when he received 
thé missive through the Governor of Louisiana, trans- 
mitting a like legislative request, you will act with the 
same caution, circumspection and judgment which 
were displayed on that occasion. That judge declined 
to do what he was asked to do in that way. Hence, 
without the fullest confidence in your jurisdiction, you 
will not touch this case. Butif you find this jurisdic- 
tion a matter beyond a reasonable doubt, reverse and 
remand without the slightest regard to results ; put 


_an end to all playing and toying by State courts with 


the obligations of contracts and the decisions of fed- 
eral courts made within their undoubted jurisdiction : 
keep sound, whole and round the States themselves 
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} _ within their appropriate spheres, and be the one Su- 
preme Court in all its purity and utility as prefigured 
in the Constitution. 
Respectfully submitted, 
WALTER BH. ROGERS, 
Attorney-General. 
GEORGE A. KING, 
CHARLES W. HORNOR, 
of Counsel for the State of Louisiana. 
JOSEPH P. HORNOR, 
GUY M. HORNOR, 
| of Counsel for Complainant. 
New Or.eans, 6 December, 1890. _ 
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the power of the Association to make any other call for contri- 
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CONCURRING. OPINION OF POCHE. 'z IN ASSOCIATION Vs. LORD. 
He 35 La. ANN. p. 438. 


ee Pocus, J. In view of the fact that I had concurred in the 
previous decree, and of the extended and separate study which 
I have sincé devoted to the issues involved in this case, I deem 
if proper to add my views to the able opinion prepared by my 
associate. _ ) 

In our previous Opinion in this case we refused to. consider 
the defense urged as to the quantum of liability of stockholders 
to make up the deficit for the payment of the debts of the Asso- 
ciation, on account of the bonds issued for it by the State, and 
advanced the following reasons in support of our course: 

1. ‘*The defense, if of any force, that the payment of al] 
the instalments, under the call in 1847, operates as a discharge 
for the surplus of the subscription. cannot avail the defendant, 
as he has not paid them.”’ 

2. ‘*The defense touching the quantum of liability, on the 
assumption that it could relieve the defendant, cannot be in- 
quired into in the abseuce of evidence to substantiate it.” 

After a thorough reexamination of the record, a careful con- 
sideration of the argument of counsel for defendant on their ap- 
plication for rehearing, and an exhaustive review of the author. 
ities relied upon by them, I have reached the conclusion that 
we had, to a certain extent, ae sepereniened the exact nature of 
the defense on this point. 

As I now understand the proposition, the resistance is to 
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bution beyond that required under the provision of Act 100 of 
1847. | | 3 
The State. has intervened, joining the plaintiff in the pres: 
ent case, and is, therefore, a party under the pleadings. Hence, 
to all intents and purposes, the issue presented in the contro- 
versy can be tested in the same way as though the State was the 
real plaintiff, seeking to enforce payment of the unpaid instal- 
ments of the call made under the Act of 1847, and of the contri- 
bution called for under the authority of. Act No. 20 of 1878. 


_ . J take it as an undeniable proposition, that this Association 
asad \o. be a going: corporation since the 17th of November, 
1842, when its charter was judicially declared to be forfeited, 
and that the amount or extent of the liability of the stockhold- 
ers to contribute ratably to the payment of the debts of the con- 


cern was tixed according to the financial condition of the Bank 


at that date, and that the corpor ation was henceforward power- 
less to perform any corporate act: nothing being then left to do 
but.to proceed to a liquidation of the concern. 


Such was the understanding of the “State authorities, and 
of all other parties concerned at the-time, and hence, a liquida- 
tion of the Assuciation was immediately ordered by legislative 
authority, under the provisions of Act No. 92 of 1843. 

Now, as the State had issued, for the credit of the Bank, all 
the bonds which were outstanding, and had secured her liability 
by a pledge on all the stock mortgages and other assets of the 
corporation, her only security and her exclusive safety consisted 
in a proper control of the assets of the concern. 

Hence, it is, that Section 3 of the Act provides: ‘That the 
assets of the Consolidated Bank of the Planters of Louisiana are 
and shall remain in the possession and under the exclusive man- 
agement of the State of Louisiana, until final payment bor all the 
State bonds issued in its favor.”’ 

Proceeding .in the liquidation the State authorities soon 
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_ reached the conclusion that a call on the stockholders. was nec- 
cessary to create a fund needed for the payment of the debts. 

This prompted further legislation on the sabject, and eul- 

minated in Act No. 100 of 1847, which made ample provision to 
that effect. Section 6 ordered: ‘That it shall be the duty of 
said managers and directors to require such annual or periodi- 
eal payment from the stockholders of the Consolidated@:and Citi- 
‘zens’ Bank, independently of their stock obligations, as will 
accumulate a fund sufficient to meet, faithfully and regularly, 
the obligations of the State for account of these Banks; pro- 
vided, the amount required from the stockholders of the Con- 
solidated Association be divided in equal instalments, running 
from one to seventeen years,” ete. | 

In obedience to this mandate the board of directors of the 
plaintiff Company met on the 6th of June, 1847, and adopted the 
following resolution: 

‘‘ Résolu qu’aux termes de l’acte approuvé le 6 avril 1847, 
une contribution de six piastres par action sera payable par 
chaque actionnaire de ¥ Association Consolidée le ler de juin de 
Vannée 1849 et le ler de juin de chacune des seize années qui 
suivront.”” 

This contribution was equivalent to a eall of $102 per share; 
and the number of shares being 6,000, the total amount eontem- 
plated in the call was, therefore, $612,000. 

_ The resolution was made in express complianee with the 
requirements:of the Act; it must have been preceded by an ex- 
amination into the financial condition of the concern, and it 
must have been predicated on a full statement of the debts to be 
paid, and the amount of the assets then held in pledge by the 
State. Hence, the resolution of the Board must be construed as 
a declaration from the State to the stockholders, that a payment 
of $102 on each and every share held by them would release 
them from any and all liability as stockholders, on account of 
the bonds issued by the State in favor of the corporation. 
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This deciaration when acted on and accepted, as it was, by 
the stockholders, ripened into an inviolable contract. between 
the State and the stockholder. If any stockholder, having no 
loan mortgage. had then stepped up to the bank, and had paid ip 
full the amount which was exigible only by instalments in sev- 
enteen years, it will hardly be gainsayed that he was entitled to 
a full discharge. How then can it be conceived that, in the 
legislative mind, any other call was then possibly contemplated ¢ 

The well known history of this interminable liquidation in- 
forms us that this contract has not beeu faithfully executed by 
the board entrusted with its management, and the subsequent 
insolvency ofa large number of the stockholders has rendered 


‘impossible any collection from them. 


Although the law provided very rigorous measures to se. 
eure and enforce the payment of the instalments under the call, 
such as pledges on growing crops ‘and. the like, it appears that 
many instalments remain unpaid. “It appears further, that by 
means of large, useless and extravazant expenditures, in the 
shape of unnecessary salaries and lawyer’s fees, a considerable 
proportion of the assets realized have been misappropriated, and 
that a large deficiency still exists, to supply which an additional 
call of forty dollars per share has been made by the board of 
directors under authority of Act No. 20 of 1878. 

Witbout the necessity of passing upon the alleged unconsti- 
tutionality of that Act and of the Act of 1866, under which this 
liquidation, which was to have legally terminated in 1865, bas 


secured a new lease of life, it is safe to conclude that, under the 


effect of its own legislation and under its solemn contract with 
the stockholders of this corporation, the possession and control 
of whose assets was taken by the State and administered under 
her instructions and under her authority, the State alone must 
be held responsible for all the acts of maladministration and 
spoilation, including the unwarranted interference of a federal 
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court, which have together brought about the result with 
which we are now concerned. ; 
By her own acts the State has placed herself-in the attt- 
tude of a-creditor who accepts the surrender of ‘his. debtor 
and undertakes to husband the latter’s resources. Such a 
creditor could find no relief in the courts, if his failure: to 
realize assets sufficient to satisfy his claim could be traced to 
the negligence and misfianagement of his own agents and 
employees. The neglect of duty and other -unauthorized acts 
of the officers of the State, in this liquidation, have been ex- 
press!y acknowledged and proclaimed by the legislature in 
the preamble of Act No. 20 of 1878. | fee 
For the reasons given in our previous opinion, the plea 


_of prescription against the unpaid instalments claimed of the 


defendant, under the Act of 1847, must be sustained. 
_I, therefore, concur in the decree. | 
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No. 145. 


WILLIAM CRESSEY AND THE STATE OF LOUIS- 
IANA, APPELLANTS, 


v8, 


HERMANN MEYER ED ‘ALS., APPELLEES. 


BRIEF IN BEHALF OF THE APPELLEES. 


STATEMENT. 


The Consolidated Association of the Planters of Louisiana 
was a banking corporation created by the act of the Louis- 
lana Legislature approved March 16, 1827, and amended 
by act approved February 19, 1828. (R., pp. 124-133.) 

By the first of said acts it was provided that a capital 
amounting to two million dollars should be raised by means 
of a loan to be obtained by the directors of the institution, . 
and it was provided that a subscription of two million five 
hundred thousand dollars, divided into shares of five hun- 
dred dollars each, should be obtained, the purpose of which 


2 


was to secure the loan for two million dollars, of which the 
capital was to be composed. Failing to obtain the loan con. 
templated by the act of 1827, the act of 1828 provided for 
the issue of two million five hundred thousand dollars in 
bonds of the State, which were to be used by said bank 
in procuring and securing the sum of two million five 
hundred thousand dollars, to which the capital had been 
increased. The subscription tostock authorized was also in- 
creased to $3,000,000. The subscribers to the capital stock 
were not required nor expected to pay any money for the 
stock subscribed for by them, and no provision was made in 
the charter for any calls upon the stockholders, nor for any 
contributions by them, but each stockholder was required 
to give a mortgage in favor of the association on lands and 
slaves equal in value to the number of shares taken and sub- 
scribed for by him, in consideration of which a credit was 
to be opened in said association in his favor equal in amount 
to one-half of the par value of the shares taken by him, which 
credit was to be exercised by the way of a loan to the stock- 
holder, to be represented by his note or obligation, payable 
in such annual installments as would extinguish the entire 
amount before the expiration of the charter. 

The bonds issued by the State were payable to the order 
of the president, directors, and company of the association, 
in consideration of which two thousand shares of stock of 
the par value of one million dollars were given to the State 
as a bonus. | 

Said bonds were made payable, one-third each, on the 30th 
of June, 1833, 1838, and 1843. 

The bonds due in 18383 were paid. Under the authority of 
the act of March 31, 1835 (R., p. 137), the bonds maturing 
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in 1838 and 1843 were exchanged for new bonds maturing 
in 1848. | 

On the 17th of November, 1842, the forfeiture of the char- 
ter of said association was judicially declared for insolvency 
at the suit of the State. | 

In anticipation of such decree of forfeiture the Legislature 
had passed the act of March 14, 1842 (R., p. 155), under au- 
thority of which three managers were appointed to liquidate 
its affairs, and in the act of April 5, 1848, 3d section (R., 
p. 164), the Legislature declared that its assets “ are and shall 
remain in the possession and under the exclusive manage- 
ment of the State of Louisiana until final payment * * * 
of all the State bonds issued in its favor.” By the same act 
the managers were increased to six, and their appointment 
vested in the Governor. es 

The possession and exclusive management thus taken and 
assumed by the State continued without change until after 
the passage of the act No. 100, approved April 6, 1847. (R., 
p. 169.) ae 
The State’s managers ascertained before the passage of act 
No. 100 that the deficiency of assets of the association for the 
payment of its debts would be about five hundred thousand 
dollars, which could be supplied only by contributions by the 
individual stockholders, for which there was no provision in 
the charter. 

By said act a plan of liquidation was. proposed by the 
State to the stockholdersof the association and to the holders 
of the bonds of the State issued for its use, which plan re- 
quired for the relief of the State— 


First. The extension of the payment of the bonds of the 
State. 3 


Lay 
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Second. A levy or contribution on the shares of stock suf- 
ficient, with the assets of the association, to meet the bonds 
so extended. 


Third. The control of the liquidation by the State. . 


The second section of the act provided for the appointment 
by the State of three bank managers, one of whom was to be 
president of the consolidated association, and the stockholders 
were to elect three directors, who, with the three managers 
appointed by the State, were charged with the liquidation, 
but with this express proviso, “that no act of the directors 
shall have any validity or force until it shall have received 
the sanction of two of the managers representing the State.” 
Sec. 3. (R., p. 170.) 

The stockholders, at a meeting called pursuant to section 
3 of said act, held the 5th of June, 1847, accepted said plan 
and elected the three directors provided for in said section. 
(Answer, R., p. 62.) The said directors, in conjunction with 
the three managers appointed by and specially representing 
the State, in pursuance of the authority conferred upon them 
by sections 3 and 6 of said act, ascertained that the deficiency 
of assets would be about five hundred thousand dollars, and 
determined that a contribution of one hundred and two dol- 
lars per share, payable in seventeen equal annual install- 
ments, as provided for and required by said section 6, would 
be sufficient, with the assets of the association, to meet the 
bonds of the State at the extended terms of payment which 
had been authorized. In fact, said contribution on six 

thousand shares of stock then outstanding was one hundred 
and twelve thousand dollars in excess of the actual defi- 
ciency. (Answer, R., pp. 62, 63.) 


Having determined the amount of contribution required 
as aforesaid, said managers and directors levied the same 
upon the stockholders, -payable in seventeen annual install- 
ments, of six dollars per share, the first being payable on 
the Ist day of June, 1849, and the last upon the Ist day 
of June, 1865, for which several installments the stockhold- 
ers gave their notes,secured by mortgage. (Answer, R., p.63.) 

Said managers also ascertained and fixed the amount in 
capital and interest due by each stockholder for his stock 
loans up to June 1, 1848, and divided that amount into 
eighteen annual installments, with interest added from the 


Ist of June, 1848. 


The holders of the State bonds issued to said association 
accepted this plan of liquidation, and approved and ratified 
' the same by consenting to the extension of payment of their 
obligations for six, nine, twelve, fifteen, and eighteen years. 


(Answer, R., p. 63.) 


By the act of March 15, 1855 (R., p. 174), the management 
of said association was authorized to invest its assets in loans 
at a discount of eight per cent. per annum. 

The extension of the bonds until tle payment of the last 
of the annual installments of six dollars per share assessed 
under the act of 1847 to June, 1865, was virtually a continu- 
ation of the liquidation to the same period. It might have 
been continued beyond the 30th of June, 1865, with the 
consent and action of the Legislature and the stockholders 
before the expiration of the period to which the maturity of 
the last series of the bonds and the last of the sevent 
annual installments had been extended. 

No action was taken either by the Legislature or the stock- 
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holders to continue the liquidation, and it terminated on the 
30th of June, 1865. 

By the act of February 26, 1866 (R., p. 174), the managers 
and directors were authorized to negotiate the postponement 
of the payment of the bonds and coupons in favor of the 
bank for a period of ten years and no more, and provided 
that the liquidation of the State might be continued until 
the maturity of the bonds and coupons thus extended. 

t The stockholders were never consulted about this new ex- 
tension ; never acted upon it, nor availed themselves of it 
in any manner whatsvever. 

The ten years limited by this act expired in 1876. No 


action was taken by the Legislature or by the stockholders 


to continue the liquidation. 

A receiver was appointed by the superior district court for 
the parish of Orleans, who took possession of its assets and 
entered upon their administration. Subsequently receivers 
were appointed by the circuit court of the United States for 

the eastern district of Louisiana, who took possession of the 
assets and administered them until they were discharged 
and the assets turned over to State officers appointed under 
the provisions of the act of March 30, 1878. (R., p.! 175.) 

On the 12th of December, 1883, the complainant, William 
Cressey, filed his bill (R., p.1) in the United States circuit 
court for the eastern district of Louisiana, alleging himself 
to be the holder of certain bonds issued by the State in favor 
of said Consolidated Association of the Planters of Louisiana, 
and obtained the appointment of a receiver. He subse- 
quently amended his bill (R., p. 19), making the appellees 
and a large number of other persons defendants, averring 
that they were stockholders of said consolidated association 
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and as such liable for the amount of their stock, and that 
the collection thereof was necessary for the payment of the 
bonds held by complainant’ and of other holders of similar 
bonds outstanding. 

The State of Louisiana filed its petition pro interesse suo, 
adopting in substance the averments of complainant’s bill 
and amended bill, and joined in the prayer thereof. (R., p. 
45.) 

The defendants’ demurrers and pleas having been over- 
ruled, they filed their several answers, upon which issue was 
joined. (R., pp. 60 and 122.) 

Upon final hearing a decree was rendered in favor of the 
appellees dismissing said complainant’s bill at his costs, and 
complainant and the State of Louisiana appealed. (R., p. 
224.) : 


ARGUMENT. 


Besides the special defenses interposed by each of the ap- 


” pellees they interpose the following defenses common to 


them all. 

1. Novation and extinguishment of their obligations as 
stockholders by the contract made under and pursuant to 
act No. 100 of the Legislature of the State of Louisiana, ap- 
proved April 6, 1847, and satisfaction of the obligations 
therein cuntracted. 

2. Prescription. 

3. Want of privity between complainant and defendants 
necessary to support this suit. 


I. 


Said act No. 100 of 1847 and the proceedings had pursuant | 
a thereto constitute a compromise and contract between the | 
2 » State and the stockholders. The insolvency of the associa- é 

tion had been judicially declared nearly five years before ‘ 
the passage of the said act. 

The act is entitled “An act to protect the State against loss , 
on account of its liabilities for bonds issued for the use of 
the property banks.” | 

Section 6 of said act expressly required its managers and i? 
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directors to levy a sufficient amount upon the stockholders, 
which, with the other assets of the corporation, should accu- 


mulate a fund sufficient to pay the obligations of the State | 7 
issued to it. i. 
At a meeting of the board of managers and directors held r 


on the 5th day.of June, 1847, a committee was appointed, 
and reported to said board its opinion “that in proceeding 
to a liquidation the object must be to secure the payment of 
the obligations and the interest thereon, and to that end ~ y 
recommended that the accounts of the stockholders should : 
be settled, and that the payment of the balance to each 
account, with 7 per cent. per annum interest in equal annual 4 
installments, extended from one to eighteen years without 
any further delay, and that a contribution of about five 
hundred thousand dollars must be paid by the stockholders 


in seventeen years in equal installments without interest, 
and that a speedy and faithful execution of those measures 
would probably determine the holders of the obligations of 
the State to postpone the payment of those obligations ac- 
cording to the law or to wait for the payment thereof with- 
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out passing any contract to that effect.” Said committee 
reported certain résolutions, which were adopted by said 
board of managers and directors, the first of which is: 


“Resolved, That, according to the legislative act approved 
the 6th of April, 1847, a contribution of six dollars per share 
shall be paid by each stockaolder of the consolidated asso- 
ciation on the Ist of June, 1849, and on the Ist of June of 
each of the sixteen ensuing years.” (Amended bill, R., p. 28.) 


Provision was also made for the extension of the term of 
payment of all stock loans then due and a division thereof 
into eighteen equal annual installments. 

The contribution levied upon the stockholders was equiv- 
alent to a call of one hundred and two dollars per share, 
and, the number of shares being six thousand, the total 
amount contemplated in the cali was, therefore, six hundred 
and twelve thousand dollars. 

The resolution thus passed in compliance with the re- 
quirements of the act was preceded by an examination into 
the financial condition of the concern, and was predicated 
on a full statement of the debts to be paid and the amount 
of the assets then held in pledge by the State. 

‘“‘ Hence the resolution of the board must be construed as 
a declaration from the State to the stockholders that a 
payment of one hundred and two dollars on each and every 
share of stock held by him would release them from any and 
all liability as stockholders on account of the bonds issued 
by tlre State in favor of the corporation.” 

“This declaration when acted on and accepted, as it was 
by the stockholders, ripened into an inviolable contract be- 
tween the State and the stockholders. If any stockholder 
having any loan or mortgage had then stepped up to the 
bank and had paid in full the amount which was exigible 
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10 
only by installments in seventeen years, it will hardly be 
gainsaid that he was entitled toa full discharge. How, then, 
can it be conceived that in the legislative mind any other 


call was then possibly contemplated?” Concurring opinion 
of Mr. Justice Poché in Association vs. Lord, 35 La. Ann., 


440. 


It will not do tosay now, after the lapse of more than forty 
years, that this assessment levied by the bank managers, rep- 
resenting the State, and the directors, representing the stock- 
holders, was not sufficient for the purpose intended. It was 
accepted by the State as sufficient through the bank man- 
agers; it was accepted by the stockholders through the di- 
rectors; it was accepted by the bondholders by their volun- 
tary consent to the extension of the bonds to periods cor- 
responding with the maturities of the contribution and of 
the loan debt, and by receiving payment by fifths. It was 
also accepted by all. parties in interest by their silence and 
their acquiesence for more than thirty years. During that 
long period neither the State nor the association in liquida- 
tion made any attempt to supplement the contribution lev- 
ied under the act of 1847, and this suit, brought more than 
thirty-six years after that contribution was levied, is the first 
attempt made by a bondholder to reach the individual stock- 
holders. 

The State, the maker of the bonds, the primary obligor 
and principal debtor, and the stockholders, not parties to the 
bonds and liable only ultimately and for the actual defi- 
ciency of assets, chose to refer tou the bank managers and 
directors the fixing of the amount of the deficiency and the 
levying of an assessment sufficient to supply that deficiency. 
In doing this these managers and directors were performing 
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a solemn and judicial duty, and their action was approved 
and accepted by all the parties in interest. 

Who has the authority now to say that these chosen rep- 
resentatives of the State and stockholders did not perform. 
their duty, and that the assessment which they made under 
the authority of the law was not, in point of fact, sufficient 
for the purpose for which it was made and accepted ? 


The State was then, and had keen since 1842, in the ex- 
clusive management and possession of all the bank’s assets. 
It had aright. to such possession as pledgee thereof. By 


this act it required its managers to ascertain the deficiency 


of assets for its reimbursement for the bonds loaned to the 
association, and to enforce its pledge and the obligations of 
the stockholders by requiring them” to -pay such sums as 
would accumulate a fund sufficient’ to meet faithfully. and 
regularly the obligations of the State issued upon account 
of the bank. 

The persons appointed to perform. this duty ascertained 
the deficiency of assets to be about $500,000, and they de- 
termined that a contribution of $102 per share would, with 
the other assets, be sufficient to meet the liability of the State 
upon said bonds. These are facts averred in the answer 
(R., p. 62) and admitted by complainant and the State. (See 
stipulation, p. 125.) 

Thus the liability of the stockholders, which became fixed 
by the forfeiture of the charter in 1842, was ascertained and 
the amount thereof determined in 1847. The State might 
have required each stockholder then to pay in cash the 
amount of his liability so fixed and determined, and the 
money to be applied to the payment of its. bonds then about 
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to mature. If it had doneso, for what would the stockholder 
have remained liable? Doesit make any difference in prin- 
ciple that the State saw fit to receive a portion of the amount 
in cash and the balance in the obligations of the stockholders, 
extending over a series of years, secured by mortgage? As 
against the pledgor the State, the pledgee, could not thus 
dispose of the pledge without discharging the pledgor of all 
further obligation. By the State’s action the pledge was 
satisfied and the debt of the association forever discharged. 

The amount required was amply sufficient to supply the 
deficiency of assets, and nearly the whole amount was col- 
lected. : 

It is so averred in the answer (R., p. 63) and admitted by 
complainant (R., p. 125), and any deficiency which now 
exists results from the fault, mismanagement, maladminis- 
tration, and neglect of duty on the part of the officers of the 
State. These facts are also averred in the answer (art. V) 
and admitted by complainant. 

Among other acts of maladministration by the State was 
the investment of the assets under her control in discount- 
ing paper as authorized by the act of March 15, 1855. (R., 
p. 174.) 

The charter of the association did not provide for any 
calls upon stockholders for their subscriptions. The theory 
of the promoters of the enterprise was that the association 
would not impair the fund raised by the sale of the bonds 
loaned to it by the State, but would add thereto by the accu- 
mulation of profits, which were to remain undivided until 


the expiration of the charter, when it was supposed that not 
only would the association be able to reimburse the State for 


PRM bh eh RIM, EE Bis RAM cy ER, 9 OB Cees. 


samen “a 


13 


the loan of its bonds, but have a large surplus for division 
among the stockholders. 

The subscriptions authorized by the act of 1827 were “ in- 
tended to secure the loan of two millions of dollars ” (see. 2, p. 
124), for which the bonds of the association were to be issued, 
as provided in section four of said act, the whole of which 
loan was required to be “exclusively appropriated to loans 
on notes or obligations secured by mortgages on immovable 
property.” (Section 12, art. 12, p. 129.) 

The association, having failed to borrow any money upon 
its own bonds, obtained the loan from the State of its bonds, 
and tne obligations of the stockholders subscribed to secure 
the loan upon its own bonds, which it had failed to negoti- 
ate, were required to be pledged to the State to secure its 
reimbursement. (Act of 1828, sec. 6; p. 133.) 

The obligations of the stockholders were in no manner 
changed by this act. Their obligation was to make good 
any deficiency of assets for the reimbursement of the State. 

It became fixed when the charter-was forfeited for insol- 
vency, in 1842. The amount of it was then unknown, and 
no steps were taken to ascertain it until the passage of the 
act No. 100, of April 6, 1847. 

We have thus far dealt with this question as if it were one 
of first instance; but the views hereinbefore elaborated have 
been expressly sanctioned by the decision of the supreme 
court of Louisiana in the case of the Association vs. Lord, (35 
La. Ann., R., p. 425), which was an action by the association 
to recover from Lord contributions assessed against him as 
a stockholder of said association, payment of which was 
alleged to be secured by special mortgage on certain urban 
real estate. : 
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Among the contributions sued for were five of those levied 
under the act No. 100 of 1847 upon 22 shares of the stock 
of said association, the other contribution claimed being 
forty dollars on each of said shares, alleged to have been im- 
posed under the terms of act No. 20 of 1878. (R., p. 175.) 

Both contributions were claimed to satisfy an indebtedness 
to the State and a liability incurred by her for the associa- 
tion. Under an averment of her claim and interest in the 
enforcement of the demand the State intervened, joining and 
assisting the complainants. 

The defenses interposed were: 


Ist. That act No. 100 of 1847 was a contract between the 
State and the stockholders of the consolidated association ; 
that under it the rights and obligations of both parties were 
definitely fixed. 


2d. That the amount of contributions required of the 


stockholders having been tixed, no additional contribution 


could be required. 


od. That every stockholder had the right to invoke the 
benefit of that act and the action thereunder, ascertaining 
the amount required to be contributed by stockholders to 
discharge the obligations of the State, as a bar to any claim 
for further contribution, and that the right to call upon the 
stockholders for contribution was exhausted in the premises. 


4th. That the right to call upon the stockholders for con- 
tribution accrued when the association became insolvent; 
that this right was barred by the lapse of more than thirty 
years from that date. 
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The plea of prescription to the claim for contributions 
levied under the act of 1847 was sustained in the original 
opinion of the court in that case, but in said opinion the 


- te scorns 


plea of novation was overruled, and the liability of the de- 
fendant to the contribution called under the provisions of 
the act of 1878 was adjudged. 
Only three of the members of the court as then consti- 
! tuted concurred in said judgment, and upon a rehearing, 
which was granted, it was held that— 


| “The corporate existence of the consolidated association 
: was terminated by the judicial decree of forfeiture in No- 
vember, 1842, made at the instance of the State. Doubtless 
in anticipation of this decree the State had already provided, 
by the act of that year, that the management of the property 
banks, when their charters were adjudged to be forfeited, 
should be confided to persons appointed by the State. Im- 
mediately after the forfeiture the State, by legislative ex- 
pression, declared that the assets of this bank are and shall 
remain in the possessiou and under the exclusive manage- 
ment of the State until final payment-of all the State bonds 
issued in its favor. The Governor accordingly appointed 
managers, who took charge of the affairs of the bank.” 
“This exclusive management by the State ceased in 1847, 
: when the State proposed by a legislative act that the stock- 
i holders should participate in the management and should 
| elect three managers, the State continuing to appoint the 
| others. This board thus composed was authorized to ex- 
tend the bonds of the State issued for this bank to periods 
| ranging from six to eighteen years, and enacted that the 
liquidation of the bank may be continued until the maturity 
Eo of the bonds thus extended.” 


This was a permissive continuation until 1865. It was 
not imperative that it should be thus prolonged. 
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“This important act further laid upon the managers and 
directors the duty of requiring of the stockholders such an- 
nual payments as would accumulatea fund sufficient to meet 
the obligations of the State, restricting them only in this, 
that the equal installments should run from one to seven- 
teen years.” : 


The opinion then recites the meeting of the managers, 
the resolutions requiring contribution of six dollars per 
share, the acceptance by the stockholders of the compro- 
mise tendered by the act, and their vote to abide by the ar- 
rangement and settlement therein provided. 

It recites also the fact that the managers and directors 
had ascertained by careful calculation that an assessment of 
one hundred and two dollars per share would accumulate a 
fund sufficient to meet the obligations of the State in behalf 
of this bank; that such payments would produce six hun- 
dred and twelve thousand dollars, and that all of that sum 
had been paid except thirteen thousand dollars. 

After reciting the legislation of 1866, of 1876, and of 1878, 
under the. provisions of which last act the association was 
proceeding to enforce contributions as aforesaid, the court 
held that the State was the real plaintiff, the attorney gen- 
eral having appeared in her behalf, and she having inter- 
vened and joined the nominal plaintiffs, seeking to enforce 


payment of the contributions under both acts of 1847 and of 


1878. Said the court: 


“It is against law and right, and yet more against equity 
and good conscience, that she should be upheld in it. It is 
against law, because she tendered and proposed a settlement 
to the stockholders in the act of 1847, which upon their ac- 
ceptance of it became a contract with them which she not 
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only bound herself to perform, but took and held control of 
the affairs of the dead association in order that she might 
perform it. It is against equity, because she has received 
what she at the outset, by her bargain by herself proposed, 
estimated as sufficient to protect her from liability upon her 
bonds issued for the association, and, instead of applying it 
to the purposes for which she had exacted it, squandered it 
in riotous living.” 

“The horde of officers—president, vice-president, cashier, 
receivers, directors—pass before us in this record in length- 
ened procession, laden with salaries and plethoric with sti- 
pends, and the lean and slippered stockholder, gaunt from 
forty years’ exhaustion, at last holds up his hands in eager, 
passionate suppliance for relief from this insatiate, ever-re- 
curring hunger for more contributions.” * * * 

“The contribution of forty dollars per share now de- 
manded, when six was deemed ampie thirty-six years ago, 
of itself shows the waste of resources. The exaction of this 
ruinous contribution by the State, the party who has had 
control of the resources and committed or permitted the 
waste, is not justifiable in any aspect. 

“One of the causes of this large exaction is that many of 
the stockholders have become insolvent, and those who are 
solvent are assessed for the whole. Even if the assessment 
of 1847 had not been made for the purpose of protecting the 
State and been ample for it the State cannot increase the 
burden of each stockholder by holding him, not only indi- 
vidually responsible, but each for the other. United States 
vs. Knox, 102 U.S. R., p. 423; N. O. Gas Light Company vs. 
Bennett, 6 La Ann., p. 457. 

“ The defendant has paid the installments or contributions 
under the act of 1847—actually paid thirteen of them—and 
is protected by prescription from the others. In law he 
owes nothing on them, and has, therefore, discharged all 
liability forthem. * * * Butif he had not paid them, 
does that non-payment of contributions which he owed 
9 : 
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justify the exaction of contributions he does not owe? If a 
stockholder has not paid those contributions let him be 
compelled to pay them, but it cannot be legally demanded 
of him that he shall make good the funds which the State 
has wasted.” | } 
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This opinion is printed in full in the record, p. 102 e¢ seq. 

The concurring opinion of Poche, justice, adds forcible 
reasons for the conclusion to which the court came, some of 
which have been above quoted. 

It is the rule of this Court to follow the construction given 
to State statutes by the highest court of the State where 
enacted. The decision in Association vs. Lord must be de- 


‘ cisive herein, unless that rule be departed from. If it had 
not been so strenuously urged that this Court should not be 
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bound thereby in this case, because it was concurred in by 


a majority of the court only, we would not have pursued the 
argument at such length. We have done so only to demon- 


strate the correctness of that decision. 


IT. 


The liability of the stockholders upon their unpaid sub- 
scriptions is that of debtors to the bank. Terry vs. An- i 
derson, 95 U.S., 636; Ogilvie vs. Knox Insurance Co., 22 : 
How., 580. And it has been so enforced in numerous cases, 
beginning with Consolidated Association vs. Claiborne, 7 
La. Ann., 318. 

Their liability depended upon there being at the end of 
its corporate existence a deficiency of assets to discharge its 
liabilities. Its corporate existence, except for purposes of 
liquidation, was terminated by the forfeiture of its charter 
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in 1842. The suspensive conditions upon which their lia- 
bility depended were then satisfied, and the liability that 
moment became fixed and capable of being enforced. A 
right of action then arose in behalf of the association against 
the stockholders for their pro rata share of the deficiency, 
which might have been exercised by its liquidators. Terry 
vs. Anderson, supra. 

In Terry vs. Tubman, 92 U. S., 156, it was held that where 
the charter of a bank contained a provision binding the in- 
dividual property of its stockholders for the ultimate re- 
demption of its bills, the liability of the stockholder arose 
when the bank refused or ceased to redeem and was notori- 
ously insolvent, and that the statute of limitations then be- 
gan torun. This was affirmed in Terry vs. Anderson, supra, 
and applied to the case of stockholders sued for unpaid sub- 
scriptions to stock. The same principles have been reiter- 
ated and applied in Godfrey vs. Terry, 97 U. S., 171, and 
Terry vs. McLure, 103 U. S., 442. See also Carroll vs. Green, 
92 U.S., 515; Samples vs. Bank, 1-Woods, 523; Baker vs. 
Atlas Bank, 9 Metc., 197. | 

The liability of the stockholders to contribute for the pay- 
ment of the debts of the corporation is a personal obligation, 
which must be enforced by personal action, and by the law 
of Louisiana all personal actions not subject to shorter terms 
are prescribed by the lapse of ten years (R. C. C., article 
3044), and all actions are prescribed by the lapse of thirty 
years. (C.C., article 3548.) 

There is no provision in the charter of this corporation 
for calls for contribution or for payments on account of stock 
subscriptions. The right, therefore, to make such calls, if 
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it exists, depevds upon the general law applicable to cor- 
porations. 

An examination of the several cases decided by the su- : 
preme court of Louisiana, which are relied upon to show 
that unpaid stock subscriptions are imprescriptible, shows i 
that the controlling feature in all of them was that the 
charters provided for calls. In Estlin’s case, 12 An., 184, the 
calls had been made, and the prescription relied upon was 
that of three years, which is applicable to open accounts, not 
to the written obligation of the stock subscription. 

HiT But if the exact amount of liability must be fixed and de- 
: | | : termined and a call made upon the stockholders therefor 
| i : before a right of action accrues, these conditions were ful- 
| 
' 


i i filled in 1847. 
| | In either event the prescription pleaded was acquired by 
; ' the defendants before this suit was brought. 7 

| None of the defendants ever assumed the obligations of a 
| stockholder in said association, and all contributions upon 
the shares, for which their property is sought to be made 


liable, levied under the act of 1847, were paid by them or 
their predecessors, except in the case of Lord, who was re- 
lieved from all liability by the judgment of the supreme 


court of Louisiana, which is pleaded as res judicata. 


If the call made in 1847 could be supplemented no at- 
tempt was made to do so until 1880, more than thirty-three 
years afterward, and the prescription of thirty years isa com- 
plete bar to such call. (Civil Code, art. 3548.) 

Appellant’s contention that the stock subscriptions were 
secured by a pledge, and therefore their liability thereon im- 
prescriptible while the pledge continued, is without founda- 
tion in fact. The theory of such pledge is based upon the 
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provisions of the sixth section of the act of 1828 (R., p. 133), 
which required the deposit of the “bonds with privileged 
mortgage * * * subscribed by the stockholders” in 
the offices of the association asa guarantee for the reim- 
bursement of the State. If this constituted a pledge by the 
association in favor of the State, which is not admitted, in 
what respect would the pledge differ from one made by an 
ordinary debtor to an ordinary creditor? 

The debt or obligation secured by pledge may be impre- 
scriptible, while the debt or obligation given in pledge. may 
be subject to prescription, and may ultimately be actually 


prescribed. 

It may be that the association, during its corporate ex- 
istence, could not have prescribed against its obligations 
secured by pledge, and that the liquidators cannot now pre- 
scribe against the same obligations; but it would be equally 
true that a debtor of the association, or an individual stock- 
holder who has made no pledge, has a perfect right to claim 
the extinction, by lapse of time, of his debt or obligation, 
whether simple or hypothecary, given in pledge for the debt 
or obligation of the association. The plea of prescription 
| may not avail the association, represented by the liquida- 
| tors, in a suit by a creditor of the association, while it would 
be an impregnable shield to the debtor or individual stock- 
| holder against the attack of the association or the liqui- 
: dators. 


ITI. 


The bill, as amended, has a double aspect, looking, first, to 
the enforcement of the complainant’s demand against the 
State, and, secondly, to enforce the State’s demand against 
its alleged debtors. 
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The complainant’s demand is upon a specialty not yet 
reduced to judgment. TheState is the maker and the bank 
is the endorser of the obligation. The State is alleged to be 
the pledgee of the obligations sought to be enforced against 
the defendants. It is apparent there is no privity between 
them and the complainant. _ | 

In the N. Y. Guaranty Co. vs. Memphis Water Co., 107 
U. S., 205, the complainants, as holders of bonds of the 
water company, brought a bill in equity against the water 
company, the city of Memphis, and others, to have a con- 
tract of the water company with the city of Memphis de- 
clared valid and to compel the city of Memphis to comply 
with its terms, in order that the moneys alleged to be due 
thereon from the city might be applied to the payment of 
the bonds held by the complainants and others. 

The object of the bill was the same as in this case, and it 
was dismissed because there was no privity between the 
holders of the bonds and the parties to the contract sought 
to be enforced. ) | 

So in the “Tennessee Bond Cases” (114 U.S. Rep., 685), 
which were suits brought by the holders of unpaid bonds of 
the State of Tennessee, issued to various railroad companies, 
to enforce the lien which was vested in the State upon the 
property of the companies respectively as a security for the 
payment of the bonds and the accruing interest thereon, 
the lien was established by the law under which the bonds 
were issued, and the question was whether such statutory 
lien bound the property of the company to which the issue 
was made for the payment of the bonds so issued and the 

interest thereon to the several holders thereof, or only to 
the State. 
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It was held that the lien was created to secure payment 
to the State of the amount of indebtedness it thus incurred, 
and not payment to the holders of the bonds so issued. 

And it was further held that the State was the sole debtor 
of the bonds so issued, and that the obligation of the railroad 
companies was to the State and not to the bondholders; that 
the State did not at any time hold the relation of surety to 
such holders, but was at the outset and remained the sole 
debtor bound on the bonds. 

So in this case the State of Louisiana is the sole obligor on 
the bonds sued on. This has been twice decided by the 
supreme court, first in Lesassier & Binder vs. Board of Liqui- 
dation, 30 A., 611, and affirmed in Forstall & Sons vs. Board 
of Liquidation, 30 A., 1151. 

It necessarily follows that the security required from the 
association, like that in the “ Tennessee Bond Cases,” was for 
the protection of the State and not of the bondholders, to 
whom the association owed nothing; that it was intended 
to secure the obligation created in favor of the St: te by the 
loan of its bonds to the association, and that it could have 
but one debtor therefor. 


IV. 


The liability of the stockholders was several and not joint. 
They were not guarantors or sureties one for another. Each 
one was bound to contribute his pro rata of the deficit ac- 
cording to the proportion of his shares to the whole capital 
stock. The insolvency of one stockholder did not in any 
way affect the liability of ancther. These are the established 
rules applicable to such a case as laid down by the Supreme 
Court in United States vs. Knox, 102 U.S., 422, wherein they 
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followed and approved Crease vs. Babcock, 10 Metc., 525, and 


other well-considered cases there cited. 

The proper authorities, having made an assessment suffi- 
cient tosupply the deficiency of assets, exhausted their power 
and were without authority to make another. Matter of the 
Hollister Bank, 27 N. Y., 393; United States vs. Knox, supra. 


V. 


None of the original stockholders in the Consolidated As- 
sociation of Planters of Louisiana are now before the Court. 

The conditions of the titles of the several appellees herein, 
under which it is claimed they have become liable to or 
that their property is affected by the claims asserted for con- 
tributions to make good the deficit in the assets of said asso- 
ciation, are now here stated: 

1. HerMANN MEYER denies that he was ever indebted to 
said association upon any account whatever. He owned 
and possessed three plantations which were at one time 
mortgaged to said consolidated association to secure sub- 
scriptions to certain shares of its stock. The first is the 
Emily Mason plantation, which he acquired by purchase 
from Meyer, Weis & Company, who in their act of sale 
made no mention of any such mortgage or encumbrance 
upon the property. (R., p. 115.) 

The second property he acquired from Henry Shepherd, 
January 3, 1880, being a plantation known as the “ Ingle- 
side,” in the act of sale of which no mention is made of any 
such mortgage or encumbrance. (Act of sale, R., p. 117.) 

The third property is the Limerick plantation, acquired 
from Henry Frellsen December 13, 1880, in the act of sale 


The NTE i th Mig PemeD 


stlaeh tata ee a 


ieee eee, A re 


25 


of which it is stated that the property “is sold subject to the 
mortgage in favor of the Consolidated Association of Planters 
of Louisiana, and against which the said Henry Frellsen 
does not in any way warrant, if any such exists” (R., p. 119); 
but said Meyer did not assume the payment of any such 
obligation. 

In his answers to the interrogatories said Meyer admits 
that after his purchase of said several plantations he was in- 
formed that the same were at one time subject to mortgages 
for the shares of stock of said association subscribed for by 
former owners of said several plantations, but that the entire 
loan debt and the contributions levied under the act No. 100 
of 1847 were fully paid before he acquired said plantations, 
which information was obtained from the receiver of said 
association on the 19th of March, 1885. There is no evi- 
dence in the record of the existence of these mortgages or 
that they were ever recorded. 


2. BERNARD LEHMAN, MEYER LEHMAN, and RicHarp T. 
HAnsov, in answer to the interrogatories, denied all indebted- 
ness by assumption or otherwise to said consolidated asso- 
ciation; admitted ownership in indivision equally of a 
certain sugar plantation which had originally been mort- 
gaged to said association by their predecessor in title to 
secure one hundred and twenty-four (124) shares of stock 
therein which belonged to him; that the mortgagor had 
parted with his title to one Miss Lefernier, who assumed the 
responsibilities of a stockholder to the extent of said shares 
and paid the contributions under the act of 1847 thereon; 
that her heirs afterwards sold this plantation to Bernard 
Lehman, who sold and conveyed to Meyer Lehman and 
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Richard T. Hanson each one undivided third thereof. (R., 
p. 75.) 
These defendants assumed no obligations in favor of said 


consolidated association. (Act of sale, R., pp. 96 and 99.) 


3. BARTHELEMY BEAuBAY, in answer to the interrogatories, 
also denied any indebtedness to said association ; admitted 
that he acquired at a public sale made by the sheriff of the 
parish of Orleans certain property in the city of New Or- 
leans which had been originally mortgaged by Charles Coffin 


and wife to said association to secure sixty-seven (67) shares . 


of its capital stock, afterwards reduced to fifty-seven (57) 
shares ; that said property at the time of said sale to him 
was burdened with a mortgage in favor of said association 
in the sum of two thousand five hundred and sixty-five 
ta ($2,565.04) dollars, which amount he assumed as a part 
of the price of the sale to him and paid in full when it be- 
came due. (See his answer, pp. 72 and 73, and act of sale, 


R., p. 81.) 


4. Tue Citizens’ Bank oF LovuIsIANA owned and pos” 
sessed a sugar plantation in the parish of Iberia which had 
been mortgaged by Charles Olivier and his wife to secure 
forty-seven (47) shares of the stock of said association, and 
also to secure a stock loan of eleven thousand seven hundred 
and fifty ($11,750) dollars. The bank acquired this prop- 
erty from the succession of said Olivier on the 4th day of 
November, 1871, at a sale made by the sheriff of said parish. 
(See writ and act of sale, R., p. 88.) 

The bank subsequently sold this property to McCowen & 
McGill, who having failed to pay for the same it was again 
seized and sold at the suit of the Citizens’ Bank, the bank 
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becoming the purchaser on the 7th day of February, 1874. 
In neither one of said purchases did the bank assume any 
of the obligations of a stockholder in said consolidated asso- 
ciation. 

The entire stock loan and all contributions of one hun- 
dred and two dollars per share levied, under act No. 100 of 
1847, upon said forty-seven (47) shares of stock were. paid 
in full by the predecessors and authors of the title of the 
Citizens’ Bank. (R., p. 74.) 


5. CHARLES GETZINGER owned the undivided half of a 
plantation which his predecessor had mortgaged to said as- 
sociation to secure one hundred and nine (109) shares of 
stock and loans allowed on such shares, which stock loan 
and all contributions levied, under the act No. 100 of 1847, 
upon said shares had been paid. He afterwards acquired 
the other undivided half of said plantation at sheriff’s sale 
(R., pp. 74 and 75). The acts of sale of said plantation, pp. 
90-92, show that he did not assume any — in favor of 
said consolidated association. 


6. Pepro LANDREAUX and Marie LovuisE LANDREAUX 
acquired by inheritance from their father and mother two 
hundred and two (202) shares of the capital stock of said 
association; the entire indebtedness of their deceased 
father and mother to said association, as well for stock loans 
as for contributions, under the act No. 100 of 1847, had 
been fully paid, acquitted, and discharged before the 21st 
day of February, 1867; on that date they substituted 
by agreement with the said association for the prop- 
erty originally mortgaged by their father and mother to se- 
cure the said two hundred and two (202) shares of stock, other 
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property subject to the same charges, clauses, and conditions 
contained in the original mortgage for the security and guar- 
antee of said two hundred and two(202)shares. Said heirsdid 
not in or by said act or otherwise assume the payment of any 
sum whatsoever, nor admit any liability to said association 
on account of said shares, or that anything was due thereon. 


7. Mrs. GeorGce J. Lorp derives title to certain property 
in New Orleans as universal legatee of her husband, George 
Josiah Lord, against whom the suit and proceedings referred 
to in the answer (p. 64) were instituted, and which are pleaded 
as res adjudicata. Lord bought, in 1850, certain real estate, 
encumbered with a stock mortgage for twenty-two shares, 
and assumed the mortgage. He paid all the installments. 
of the call excepting the last five. In said suit his plea of 


prescription to those unpaid was maintained and the right 


to make further calls denied (Association vs. Lord, supra). 
Thereafter, upon the faith of said decision, she accepted the 
succession of her husband purely and simply, and procured 
a judicial mandate cancelling and erasing the inscription of 
said mortgage against said property (answer to interroga- 
tories, R., pp. 77, 78). The pleadings in Association vs. Lord 
are in evidence (R., p. 218 et seg.) and the final decree (R.., p. 
102), as well as the judgment ordering the cancellation of 
said mortgage and all assumptions thereof. (R., p. 105.) 
From the foregoing it appears that none of these defend- 
ants ever assumed the obligation of stockholders of said 
bank, excepting Beaubay, who assunied and paid the balance 
of the installments under the call of 1847 resting upon the 
property when acquired by him. Pedro and Maria Louise 
Ladreaux inherited a plantation against which stood re- 
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corded the stock mortgage of their ancestor ; and, desiring to 
free it therefrom, it was, by stipulation, transferred to other 
property “for the guarantee of the said two hundred and 
two shares of stock.” (Act,p.114.) They assumed nothing, 
and their recognition of the mortgage, already satisfied by 
payment of all the calls made under it, gave it no new 


vitality. 
The decree of the court below sliould be affirmed. 


Respectfully submitted. 
J. D. Rovusk, 


Wa. GRANT, 
Solicitors for Appellees. 
JANUARY 8, 1891. 


IN THE 


Supreme Court of the Gnitey States. 


OCTOBER TERM, 1887. 


No. 1112. 


WM. CRESSEY et ai. 
vs. 


MEYER et al. 


ss 


MOTION. 


Now comes the State of Louisiana, one of the appellants in the 
above cause, by M. J. Cunningham, her Attorney General, with 
Charles W. Hornor, her special attorney, ad hoc, and moves this 
honorable Court to advance this cause for hearing and argument 
at an early day in the next term, to be appointed by the Court, 
for the following reasons: 

1st. Because the State of Louisiana-claims to be a creditor of 
the Consolidated Association of the Planters of Louisiana and the 
stockholders thereof, for reimbursement of bonds loaned to said 
Association in a sum exceeding $500,000; and the delay which 
will occur if this case takes the usual course will delay the settle- 
ment and funding of the debt of the State, now being carried on, 
to the great inconvenience of the State. 

2d. Because the liquidation of the affairs of said Association 
has been protracted by litigation since 1847 by law-suits and 
other complications, and it is to the interest of the State and all 
parties defendants herein that its affairs should be speedily and 


- finally adjusted. 


3d. The properties involved number over one hundred, and 
consist principally of improved city real-estate and sugar-planta- 
tions. Improvement and repair of the former have been and stili 
are neglected, and the cultivation of the latter has, in many in- 
stances, entirely ceased, owing to the inability of the owners to 
obtain money-upon mortgage to carry on planting operations, 
which require large outlays of money to make crops. As the 
mortgages sought to be enforced in this proceeding, in most in- 
stances, exceed the value of the property, the State’s security will 
be diminished yearly and in many cases entirely lost during the 


2 


delay which will occur before this appeal can be heard in the 
usual course. Moreover, the State as well as the owners of these 
properties will be injured in other respects by the withdrawal of 
so much valuable real estate from commerce for a period of at 
least four years. 

4th. This suit was tried in the Circuit Court as to the appel- 
lees; but the decree of this Court will determine the controversy 
as toall the others, defendants, named in the bill of comptaint, ex- 
ceeding ONE HUNDRED in number, which have not reached a 
a hearing, and whose cases will be governed by the same facts and 
principles of law. 

The State of Louisiana, therefore, prays this honorable Court to 
advance the hearing of the appeal in this case under the provis- 
ions of section 949 of the United States Revised Statutes to some 


early day in the beginning of the next term. 
M. J. CUNNINGHAM, 


Attorney General of Louisiana: 
CHARLES W. HORNOR, 


Attorney for Louisiana, ad hoc. 


Now come the undersigned, being all the other parties in 
interest in this cause, by their counsel, and move the Court to 
advance the hearing of this cause upon the grounds stated in the 
foregoing motion of the State of Louisiana. 


J. D. ROUSE, 
WM. GRANT, 

Of Counsel for Appellees, excepting Citizens’ Bank. 
H. C. MILLER, 

Solicitor for Bank. 


R. H. MARR, 
Same as Rouse and Grant. 


JOSEPH P. HORNOR, 
For Appellants. 
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BARNEY, COLLECTOR, VS. OELRICHS ET AL. 


1 UNITED STATES OF AMERICA, 88.: 7 


The President of the United States to the judges of the circuit court of 
the United States for the southern district of New York greeting : 


Because in the records and proceedings and also.in the rendition of the 

judgment of a plea which is in the said circuit court before you between 

| E. A. Oelrichs, Herman C. Von Post, and Gustav Schwab, plaintiffs, 
¢, and Hiram Barney, defendant, a manifest error hath happened, to the 
reat damage of the said Hiram Barney, as by his complaint appears. 
e being willing that the error, if any hath been, should be duly cor- 
rected, and full and speedy justice done to the party aforesaid in this 
behalf, do command you, if judgment be therein given, that, under your 
seal, distinctly and openly, yousend the record and proceedings aforesaid, 
witli all things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you may have the same at Wash- 
ington on the second Monday of October, eighteen hundred and eighty- 
seven, in the said Supreme Court, to be then and there held, that the 
record and Depress aforesaid being inspected, the said Supreme Court 
may cause further to be done thereon to correct that error, what of right 
and according to the laws and customs of the United States should be 
done. ' : | : 
Witness the honorable Morrison R. Waite, Chief-Justice of the said Su- e 
preme Court, the 6th day of October, in the year of our Lord one 
thousand eight hundred and eighty-seven. 


i TIMOTHY GRIFFITH, 
+ " Clerk. 
The foregoing writ is hereby allowed. 


E. HENRY LACOMBE, 
Circuit Judge. 


2 UnITED STaTEs OF AMERICA, 
Southern District of New York, ss.: 


I, Timothy Griffith, clerk of the circuit court of the United States of 
America for the southern district of New York, in the second circuit, by 
virtue of the foregoing writ of error, and in obedience thereto, do hereby 
certify that the following pages, numbered from three to one hundred and 
fifty-eight, inclusive, contain a true and complete transcript of the records 
and proceedings had in said court in the case of Hiram Barney, plaintiff 
in error, against E. A. Oelrichs, Herman C. Von Post, and Gustav Schwab, 
7 defendants in error, as the same remain of record.and on file in said office. 
\/ In testimony whereof I have caused the seal of the said court to be 

hereunto affixed at the city of New York, in the southern district of New 
York, in the second circuit, this tenth day of October, in the year of our 
Lord one thousand eight hundred and eighty-seven, and of the Independ- 
ence of the United States the one hundred and twelfth. : 
[SEAL. | | TimoTtHY GRIFFITH, 


(Indorsed:) N. S. 399. U.S. Supreme Court. Hiram Barney, 
plaintiff in error, against E. A. Oelrichs et al., defendants in error. Writ 
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BARNEY,. COLLECTOR, VS. OELRICHS ET AL. 


of error. Due service of a copy of the within writ of error is hereby 
admitted thig 6th day of Octuber, 1887. Almon W. Griswold, attorney 
for defendants in error. United States circuit court. Filed Oct. 6, 
1887. Timothy Griffith, clerk. | 


3 ; N. Y: Superior Court. 
E. A, ee fennel rg VOUPOST Am Summons for money 


against 
Hiram BARNEY. 


To the above-named defendant : 

You are hereby summoned and required to answer the complaint in 
this action, which will be filed in the office of the clerk of the superior 
court of New York City, at the City Hall in said city, and.to serve a copy 
of your answer to the said complaint on the subscriber, at his office, No. 
20 Nassau st., in said city, within twenty days after the service of this sum- 
mons on you, exclusive of the day of such service ; and if you fail to an- 
swer the said complaint within the time aforesaid, the plaintiffs in this 
action will take judgment against you for the sum of two thousand dollars, 
with interest from the eighth day of April, one thousand eight hundred 
and sixty-one, besides the costs of this action. 


demand on contract. 
| (Com. not ser.) 


A. W. GRiswo.Lp, 
Plaintiffs’ Att'y, 20 Nassau St. 
Dated New York, March 27, 1868. 


4 (Endorsed :) New York superior court. E. A. Oelrichis et. al. 

against Hiram Barney. Summons. A. W. Griswold, pl’ffs’ att’y, 
New York. 186. Due service of a copy of the within is hereby ac- 
knowledged. Served April 16, ’68. D. 


9) New York superior court. 


-Hiram Barney 
ads. © 


7 by otice of appearance. 
E. A. OELRICHS ET AL. 


Str: You will please take notice that I am retained by and appear as 
attorney for Hiram Barney, the defendant in this action, and demand 
service of a bill of particulars of the plaintiffs’ claim herein, and a copy 
of their complaint, upon me, at my office in the U.S. court buildings, 
Nos. 41 and 43 Chambers street, in the city of New York. 

Yours, &c,, 
, SAMUEL G. CoURTNEY, 
Attorney for Defendant. 


To A. W. GRIswoLp, Esq., 
Plaintiffs’ Attorney. 
-- (Endorsed :) Superior court. Hiram Barney ads, E. A. Oelrichs et al. 
Notice of appearance. S.G. Courtney, defendant’s attorney. Due service 
of a notice, of which the within is a copy, is nereby admitted. Dated 
rey York, . 186 . A. W. Griswold, esq. Rec’d Apr. 28, 1868. 
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BARNEY, COLLECTOR, VS. OELRICHS ET AL. 


6 The President of the United ‘States of America to the judges of 
the superior court of the city of New York, greeting: ie 


We, for certain reasons, being desirous that our circuit court of the 
United States for the southern district of New York, in the second circuit, — 
shall be certified of a certain cause commenced before you, against Hiram 
Barney, defendant, by E. A. Oelrichs et al., plaintiffs, do therefore com= 
mand you, that the record and proceedings in the said cause you distinctly 
and openly send to the said circuit court, at the city of New York, on the 
llth day of May, 1868, as fully and amply as the same are remaining 
before you, by whatever names the said parties may be called therein, 
together with this writ, that our said court may cause to be further: done 
thereupon what of right ought to be done. : 

Witness, Salmon P. Chase, esquire, Chief-J ustice of the Suprame Court 
of the United States, the 2nd day of May, in the year one thousand eight 
hundred and sixty-eight. — 

[L. 3.] KENNETH G. WHITE, 


SAMUEL G. COURTNEY, 
Defendant's Attorney. 


(Endorsed :) U. S. circuit court. Hiram Barney ads. E. A. Oeclrichs 
et al. Copy. Certiorari. S. G..Courtney, defendant’s attorney : 
7 Sir: Take notice that the within is a copy of a certiorari this day 
issued out of the circuit court of the United States for the southern 
district of New York. New York, May 2, 1868. Yours, &., D. 8. 
Dickinson, defendant’s attorney. Due service of a copy of the within 
and of the above notice is hereby admitted: New York, 186 =. 
A. W. Griswold, esq., plaintiffs’ attorney. May 5, 1868.. D.— 


8 U. S. circuit court. 


E. A. OELRICHS ET AL. 
U8. 
HrrRaM BARNEY. 


Southern District of New York, ss: 


The above-named plaintiffs come here into court, and by A. W. Gris- 
wold, their attorney, suggest and give the court now here to understand 
and be informed that heretofore, to wit, on the 16th day of April, 1868, 
last past, an action was commenced in the superior court of the city of 
New York, according to the laws of the State of New York, and the rules 
and practice of said court in such case made and provided, in favor and in 
the name of said plaintiffs against the defendant herein, upon and for the 
same cause of action hereinafter set forth, and the summons therein was 
filed in the clerk’s office of the said superior court. That the defendant 
afterwards, by his attorney, duly appeared in said action, and such proceed- 
ings were thereupon had that afterwards,and on the 5th day of May, in 
the year of our Lord one thousand eight hundred and sixty-eight, the said . 
action was in due form of law removed by writ of certiorari for further 
prosecution and trial into this court, according to the act of Congress in — 
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such case made and provided; and the clerk of the said superior 
9 court did hereupon return the said writ with the summons afore- 
said,nd did file the same in this court, according to the course and 
practice of this court which allegations and suggestions the defendant does 
not deny, but admits the same to be true. 
Wherefore, let the further proceedings and trial in this action against 
the defendant be continued in this court. 
And the plaintiffs accordingly, by their attorney aforesaid, complain of 4 | 
_ the defendant herein in a plea of trespass on the case. e 
For that whereas the said defendant on the 16th day of April, one thou- ee 
sand eight hundred and sixty-eight, at the city of New York, in the ea 
southern district aforesaid, was indebted to the said plaintiffs in the sum 
_ of two thousand dollars, lawful money of the United States ‘of America, 
for money before that time lent and advanced by the said plaintiffs to the 
_ said defendant and at the special instance and request of said defendant. 

-And for other money by the said plaintiffs before that time paid, laid out, 
and expended for the said defendant, and at the request of the said defend- 
ant; and for other money by the said defendant before that time had and 
received to and for the use of the said plaintiffs. And being so indebted, 
the said defendant, in consideration thereof, afterwards, to wit, on the 

same day and year, and at the place aforesaid, undertook, and then 
10 and there faithfully promised the said plaintiffs well and truly to | 
) pay unto the said plaintiffs the sum of money in this count men- 
tioned, when the defendant should be thereunto afterwards requested. 
And whereas, also, the said defendant afterwards, to wit, onthe sameday | ~~ | 
and year, and at the place aforesaid, accounted, together with the said Y “ioe 
plaintiffs of and concerning divers other sums of money before that § Bae a 
time due and owing from the said defendant to the said plaintiffs, and 
then and there being in arrear and unpaid, and upon such accounting the 
said defendant then and there was found to be in arrear and indebted to 
the said plaintiffs in the further sum of two thousand dollars of lawful 
: money as aforesaid. And being so found in arrear and indebted to the 
said plaintiffs, the said defendant in the consideration thereof, afterwards, 
to wit, on the same day and year, and at the place aforesaid, undertook, 
and then and there faithfully promised the said plaintiffs well and truly , 
to pay unto the said plaintiffs the said sum of money last mentioned, when ies. * 
the said defendant should be thereunto afterwards requested. } 

Nevertheless the said defendant (although often requested, &c.) has not 

yet paid the said several sums of money above mentioned, or any or either o 

of them, or any part thereof, to the said plaintiffs, but to pay the same, or | I 
any part thereof, to the said plaintiffs the said defendant has hither- fo 

11 to wholly refused, and still does refuse, to the damage of the said Nel 
plaintiffs of two thousand dollars, and thereof the plaintiffs bring me 


suit, dec. . ’ 


Dire: 
=p 
‘pee 


A. W. GRISWOLD, 


Attorney for plaintiffs. rf di 


\ 
(Endorsed :) U.S. circuit court. E. A. Oelrichs et al. vs. Hiram Bar- e 
ney. Declaration. A. W. Griswold, plaintiffs’ attorney: Please take iy th 
notice that on filing a declaration in this cause, with a copy whereof you By na 
are hereby served, a rule has been entered in the Book of Common Rules, “ 4 
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kept in the office of the clerk of this court, at the city of New York, re- © a 


lg, the within-named defendant to plead to said declaration in twenty 


ys after service of copy thereof and notice of said rule or judgment on 


his attorney. New York, Nov. 4, 1869. A. W. Griswold, plaintiffs’ 
att’y. Service of copy of within and of the above notice is admitted. 
Nov. 4,-1869. Edwards Pierrepont, deft. atty. 


12 U. S. circuit court, southern district of New York. 


Hiram BARNEY 
ads. Phe 
KE. A. OELRICHS ET AL. | 
And the said defendant, Hiram Barney, by Edwards Pierrepont, his 
attorney, comes and defends the wrong and injury, when, &c., and says that 
he did not undertake and promise in manner and form as the said plain- 
tiffs in this suit have above thereof declared against the said defendant. 
And for a further and other plea in this behalf the said defendant says 


that the said supposed causes of action did “not, nor did any of them, ac- 


crue to the said plaintiffs at any time within six years next before the 
commencement of this suit, and.this the said defendant is ready to verify, 
and of these he puts himself upon the country, and the said plaintiffs do 
the like, &c. as 
EDWARDS PIERREPONT, 

Defendant's Attorney. 
To A. W. GRISWOLD, Esq. 

Plaintiffs’ Attorney. 


| eseagungae :) U. S. circuit court. Hiram Barney ads. E. A. 


13 Oelrich et al. Plea. Edwards Pierrépont, attorney for defend-. 


ant: You will please take notice that the plea of the defendant in 
the above cause, of which the within is a copy, was this day filed in the 
office of the clerk of the U.S. circuit court for the southern district of New 
York. New York, Nov. 15, 1869. Yours, &c., Edwards Pierrepont, 
defendant’s attorney. To A. W. Griswold, plaintiffs’ attorney. di 
Nov. 15, 69. A. H. : 


14 U. S. circuit court, southern district of New York. 


EK. A. OELRICHS ET a) 
v8. Reply. 
HrraM BaRney. 


And the said plaintiffs as to the plea of the said defendant by him 
first above pleaded, and whereof he hath put himself upon the country, 
do the like. 

And the said plaintiffs, as to the plea of the said defendant by him 
lastly above pleaded, say that the said plaintiffs, by reason of anything by 


¥ 


the said defendant in that plea alleged, ought not to be barred from hav- © 


ing and maintaining their aforesaid action t f against the said defend- 
ant, because they say that after the said several causes of action in the said 
complaint mentioned had accrued to the said plaintiffs the said defendant 


BARNEY, COLLECTOR, VS. OELRICHS ET AL. 
departed from and resided out of this State for several successive pret 
amounting in the aggregate to twelve months, and this suit was brought 
within six years and twelve months after the said several causes ‘of action, 
and each and every thereof accrued to these plaintiffs. 

_. And this the said plaintiffs are ready to verify, wherefore they p’ay 
judgment and their damages by them sustained to be adjusted, d&c. 
A. W. GRrIswoLpD, 
Plaintiffs’ Attorney. 


15 (Endorsed :) U. S. circuit court. E. A. Oelrich et al. vs. Hiram 

Barney. Reply. A. W. Griswold, plaintiffs’ weg” & Due 
service of a copy of within reply is hereby admitted, dated November 
30th, 1869. Edwards Pierrepont, defendant’s attorney. Copy of within 
filed in clerk’s office, Jan’y 15,1870. A.H. E.P. 


16 U. S. circuit court, southern district of New York. 


E. A. Oruricus & AL. 
v8. Rejoinder. 
Hiram BARNEY. 


And the said defendant, as to the said replication of the said plaintiffs 
to the said second plea of the said defendant, says that the said plaintiffs 
ought not by reason of anything by them in that replication alleged to 
have or maintain their aforesaid action thereof .against him, the said de- 
_ fendant, because he says that after the said several supposed causes of ac- 
tion in the said complaint mentioned had accrued to the said plaintiffs, and 
before the commencement of this suit, he, the said defendant, did not de- 
part from and reside out of this State for several successive perinds, 
amounting in the aggregate to twelve months, in manner and form as the 
said plaintiffs has above in their said replication in that behalf alleged. 
And of this he, the said defendant, puts himself upon the country, and 
the said plaintiffs do the like. | 
EDWARDS PIERREPONT, 

Defendant’s Attorney. 


(Endorsed :) R. 2.35. U. S. circuit court, southern district of New 
York. E.. A. Oelrichs & al. vs. Hiram Barney. Rejoinder. Edwards 
Pierrepont, defendant’s attorney, to A. W. Griswold, ess., pl’ffs’ att’y : 

You will please take notice that the rejoinder of the defendant in 
17 ‘the above cause, of which the within is a copy, was this day filed 
in the office of the clerk of the U.S. circuit court for the southern 
district of New York. New York, Jan. 31,1870. Yours, &c., Edwards 
Pierrepont, def’t’s att’y. 
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BARNEY, COLLECTOR, VS. OELRICHS ET AL. t 
18 Circuit court of the United States, southern district of New York. — 
F. Berly v. Augustus Schell. : 


Same v. Hiram Barney. 

E. Blackburn et al. v. Same. 
A. H. Hildick v. Same. 

C. Le Boutillier et al. v. Same. | 
A. Rolker et al. v. Same. z 
F.. Tomes et al. v. Same. Order of reference to John I. - | 
J. M. Pendleton v. Hiram Barney. { Davenport, esq., Dec.19,1876. 
T. B. Merrick et al v. Hiram Barney. 
E. A. Oelrichs et al v. Same. 

S. W. Waterbury et al. v. Same. 

C. Angrave v. Augustus Schell. | : 

Geo. F W. Bartels et al. v. Same. se 
George R. Sheldon v. Same. 


And other causes. 


19 Upon the orders heretofore made herein, referring these actions 
to Edwards Pierrepont, esq., and upon reading and filing the affi- 
davit of George Bliss, esq., and the stipulation on behalf of the respect- 
ive parties to the above-entitled actions now pending in this court, to re- 
cover duties alleged to have been illegally exacted upon charges and 
commissions : ? : 

It appearing to the court that the assessment of the damages in each of, 
the several causes will require the examination of long accounts, and of 
numerous invoices, entries, and other documents and papers, and the tak- 
ing of the testimony of various witnesses touching the same: 

Now, on motion of George Bliss, esq., counsel for the said several de- 
fendants, and Almon W. Griswold and E. Delafield Smith, od.» of coun- 
sel for the said several plaintiffs, appearing and not objecting thereto, 

It is ordered by the said court now here that the orders heretofore made, 
referring the said several causes to Edwards Pierrepont, esq., be and they 
are hereby vacated and set aside, and the said causes are. hereby referred — 
to John I. Davenport, esq., as sole referee, to take proof of and ascertain - 
the claim of the plaintiff or plaintiffs.in each of the said several causes, 
with interest, for excess of duties upon such charges and. commissions 

which may be found to have been illegally exacted from plaintiffs, 
20 ~_—sand paid under protest to defendants, and not barred by the stat- 

ute of limitations, whenever the same has been pleaded, upon im- 
portations at the port of New York, specified in the several bills of partic- 
ulars served, or to be served in said several causes. =e 

The said referee shall proceed to determine‘and adjust the claims ofthe 
said several plaintiffs in accordance with the rules and decisions of this — 
court in similar cases, so far as the same shall be found applicable to the 
said causes hereinabove named. And 


It is further ordered, that said referee state and report the amountsas- =| 


certained by him on said several commissions and charges separately, and 
the facts found by him in respect thereto, and in respect to the protests 
touching the same. 3 
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BARNEY, COLLECTOR,’ VS: OELRICHS ET AL. 


_ The said referee shall give notice to the attorneys of the respective par- 
ties of the time and place of hearing therein, unless such notice shall be 
waived by.said attorneys, and either party may, on the hearing before said 


referee, raise objections and exceptions, and the referee shall decide thereon, 


and either party may bring such objections and exceptions to a hearing 
before the court after the report of such referee, shall be filed, and for that 
pu may require the referee to report the evidence or testimony taken 
in the case upon which the objection or exception arises, in such manner 
as the court shall direct, and copies of the protests filed therein respect- 
ively. 
21 That said referee shall report in such cases with all convenient 
dispatch ; and on the coming in of such report, and the decisions 
of such exceptions as may be taken thereto by either party, either party 
shall be at liberty to move for judgment or verdict for the amount as to 
- the court shall seem meet. And : 

It is further ordered, that the compensation of said referee shall be 
determined by the court, after the coming in of his said reports, at such 
amounts as shall appear to such court to be just and proper. 

Dated December 19, 1876. 


EL. C. M. 
“A true copy. 


(S’g’d.) Sam. BLaTCHFORD. 


JOSEPH M. DEUEL,, 
| Clerk. 


U. S. Cireuit Court. 


F. BERLEY, 
v. 
AvuGustTus SCHELL, AND 104 CASES 
- against late Collector of this Port. 


SOUTHERN District oF NEw YorK, 38: 

22 George Bliss, being duly sworn, says, that these actions were 
: heretofore referred to the Hon. Edwards Pierrepont ; that on the 
appuintment of Mr. Pierrepont, as Attorney-General, that gentleman 
notified deponent that he could not further serve as such referee, and re- 
quested that the order referring the cases to him might be vacated and the 
same referred to some one hen that deponent promised to procure the 
making of such an order ; that before he had time to carry out his promise 
the Secretary of the Treasury stopped all proceedings in this class of 
actions by directing that the questions involved should be presented to the 
Supreme Court of the United States ; that within a few weeks this direc- 
tion has been revoked, and deponent has been directed to proceed with 
the disposition of this class of cases. To that end it is important that a 
new referee in these cases should be appointed. 3 
3 GEORGE BLIss. 


- Sworn to before me, this 15th day of Dec., 1876. . 
: : J. M. DEUEL, 
U. 8. Comm’r., D. of N. Y. 
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BARNEY, COLLECTOR, VS. OELKICHS. ET AL. 


UnitTED Srates Crrcurr Court. $3 me. 
Southern District of New York: pone See 
It is stipulated and agreed that the order hereto annexed be entered by ss ™ 
i with the consent and direction of the court, in each of the = 
23 above entitled causes (one hundred and five in all), and that, upon 
the entry of such order, the said several causes stand referred to 
J oe -" Davenpurt, esq., for the purposes and in the manner specified in 
said order. 


Dated Dec. 18th, 1876. noe 
GEORGE BLIss, 


U. 8. Attorney, Attorney for defendants in each 
of said causes. 
ALMON W. GRISWOLD, 
Attorney for plaintiffs in certain of said causes. 
E. DELAFIELD SMITH, 
Attorney for plaintiffs in certain of said causes. 


24 At a stated term of the circuit court of the United States of 

America for the southern district of New York, in the second 
district held at the United States court rooms, in the city of New York, on 
the day of August, in the year of our Lord one thousand eight hundred 
and eighty-two. Present: The honorable William J. Wallace, circuit judge. 


In the matter of the adjustment of certain cases against collectors of cus- 
toms, heretofore referred to John I. Davenport, esq., for adjustment. 


On reading and filing plaintiffs’ notice of motion, dated August 5th, 1882 
for the appointment of a referee in the place and stead of John I. Daven- 
rt, esq., in the cases referred to him, by two orders, made December 4th, 


1874, entitled, respectively, B. H. Hutton, survivor, vs. Lucretia Bronson, = 


executrix, and other cases, and H. De Goer et al. vs. Augustus Schell, 
and other cases; and also by order made December 19th, 1876, entitled 
F. Berly vs. Augustus Schell, and other cases, in which A. W. Griswold, 
esq., appears as attorney of record for the plaintiffs, and the case of 
25 George F. W. Bartels, et al. vs. Augustus Schell, O. 8., 1623, ‘n 
which Messrs. Marsh, Wilson & Wallis appear as attorneys of record 
for plaintiffs ; and the affidavit of A. W. Griswold, esq., sworn to Au 
5th, 1882; and after hearing A. W. Griswold, esq., counsel for the plaintiffs, 
and S. L. Woodford, esq., United States attorney and attorney for the 
defendants, upon said motion, it is 
Ordered, That such of said cases as remain unadjusted and not dis- 
continued, or not otherwise disposed of, be, and the same are hereby, to 
stand referred to Joseph M. Deuel, esq., clerk of this court, in the place 
and stead of John I. Davenport, esq., at the compensation of thirty-five 
dollars for each and every. case hereafter adjusted by said referee, such 
sum being agreed upon between the. parties, but without prejudice to the 
right of the defendants therein to move to have any of said cases restored to 
the calendar for trial by jury should. the court deem such restoration just 


and proper. 
Wma. J. WALLACE. 
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BARNEY, COLLECTOR, VS. OELRICHS ET AL. 


(Endorsed :) U.S. circuit court, southern district of New York. In the 
matter of the adjustment of certain cases against collectors of customs, 
heretofore referred to John I. Davenport, esq., for adjustment. Order. S. 
L. Woodford, U. S. att’y. Filed in court, Aug. 10, 1882. Joseph M. 
Deuel, clerk. (Seal.) 


t | , 26 U. S. circuit court, southern district of New York. \ 
H. HENNEQUIN ET AL 


| v8. be . S. 396. 
HrraMm BarRnNeEY. 


On reading and filing the defendant’s two notices of motion herein, <4 

dated respectively September 29th and October 10th, 1882, and after a 

hearing Stewart L. Woodford, esq., U. S. attorney, represented by T. : | 
Greenwood, esq., and E. M. Moore, esq., in favor of said motion, and ‘ 

a A. W. Griswold, esq., in opposition thereto, and due deliberation had, rs: 
ae it is k 
a Ordered, That the three orders heretofore made by this court, two of , 


which on the 4th day of December, 1874, and the third on December 
19th, 1876, by which this case and others were referred by John I. Dav- 
enport, esq., as referee, to compute the amount due the plaintiffs for 
excess of duty paid on charges and commissions, be amended by inserting 
after the words “specified in the several bills of particulars served or to 
be served in said several causes,” near the bottom of the second page of 
said order, the following: “said referee to allow'to the defendant 
27 in such adjustment in each case, all payments or refunds, if any, 
which may have been made to the plaintiffs, either voluntarily or 
in prior suit, on account of excess of duties on charges or commissions, 
or both.” And 
It is further ordered, that in all other respects the motion herein is 
denied. ~ 
Nov. 11, 1882. 
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Wm. J. WALLACE, 
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2 | Sa “3 ee JOSEPH M. DEvEL, Clerk. 


28 U.S. circuit court, southern district. of New York. 


v8. 


EpwIn A. OELRICHS ET AL. 
N. S. 399. 
Hiram BARNEY. 
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It is stipulated that the evidence taken and offered in the case of Henne- 
uim vs. Barney, subject to the objections and rulings made to its admis- 
sion concerning the statute of limitations, be considered as applying with 
equal force to this case. 
‘ The above is a. copy of the stipulation made before the referee by coun- 
sel for the respective parties on February 8th, 1883. 
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BARNEY, COLLECTOR, VS. OELRICHS ET AL. 


29 U.S. circuit court, southern district of New York, 


‘i, A. OELRICHS ET AL. 


v8. N.S. 399. 
HrrAM BARNEY. 


To the court: 
In obedience to the order of the court of August 10th, 1882, by which 


this cause was referred to me to adjust the amount, if any, to which the 
plaintiffs are entitled, I herewith report that I have been attended by coun- 
sel for the respective parties, and have taken and considered the testimony 
and exhibits that have been offered. 

I find and report therefrom that, upon the importations specified in 
plaintiffs’ bill of particulars, they are entitled to recover of the defendant 
the sum of four hundred and six dollars and eighty-five cents, as and for 
duties on charges and commissions upon such importations in excess of 
the amount lawfully due thereon, and which said amount was illegally ex- 
acted by the defendant from and paid by said plaintiffs under protest dul 
made to the defendant in writing ; that in addition thereto the plainti 
are entitled to recover the sumof five hundred and ninety-two dollars and 

forty-six cents, being the amount of interest on the various items. 
30 constituting the principal sum, from the dateof their respective 

payments to the date of this report, which said pon. a and inter- 
est amount in the aggregate to the sum of nine hundred and ninety-nine 
dollars and thirty-one cents. | 

A detailed statement of the amounts so paid, as aforesaid, to the defend- 
ant was prepared by an officer of the custom-house, and proven before 
me. 
Certain requests as to findings were submitted in writing by counsel, 
which are returned herewith with my action thereon noted. 

All of which is respectfully submitted. 


New York, October 3rd, 1884. 
J. M. DEUEL, 


Referee. 


(Endorsed: ) U.S. circuit court. So. dist. of New York. E. A. Oel- 
richs et,al. vs. Hiram Barney. N. S. 399. Referee’s report. 


31 U. S. circuit court, southern district of New York. 


E. A. OELRICHS ET AL. | 
v8. N.S. 399. 
Hiram BARNEY. 


This cause coming on to be heard upon exceptions filed by defendant to. 
the report of J. M. Deuel, esq., the referee, filed herein October 8th, 1884, 
and after hearing Thomas Greenwood, esq., representing Elihu Root, esq., 
U. S. attorney, for defendant, and A. W. Griswold, esq., attorney for the- 
plaintiffs, and due deliberation had, it is 

Ordered, That the defendant’s exceptions to the referee’s report be over- 
ruled, and the said report be and the same is hereby confirmed. 


Dated October 21, 1885. | 
Wma. J. WALLACE. 
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(Endorsed :) Filed Oct. 24,1885. Exd.T. Acopy. Timothy Grif- 
fith, clerk. 
(Endorsed :) N.S. 399. U.S. Circuit Court, southern dist. of New York. 
E. A. Oelrichs et al vs. Hiram Barney. Order confirming ref- 
-32 eree’s report. (Certified copy). A.W. Griswold, plffs’ atty. Serv- 
ice of a copy admitted. Dated Nov. 2nd, 1885. Wm. Dorsheimer, 
‘U. S. attorney, atty. for deft. 


-33 At a stated term of the circuit court of the United States of Amer- 

_ Ica, for the southern district of New York, in the second circuit, 

held at the United States court-rooms, in the city of New York, on 

Monday the 18th day of January in the year of our Lord one thousand 
eight hundred and eighty-six. 


Present : The Honorable Hoyt H. Wheeler, sitting as circuit judge. 


-EpwiIn A. OELRICH, HERMAN C. Van Post, 
and — Schwab, N.8. 319. 
HrraM BARNEY. 


Now come the plaintiffs by Almon W. Griswold, esq., their attorney, 
and move the trial of this cause. Likewise comes the defendant by 
‘Thomas Greenwood, esq., asst. U. S. atty., his attorney. 

Thereupon a jury is empaneled, and the cause proceeds to trial. 

After hearing the evidence of the parties and the argument of counsel, 
the court directs the jury to find a verdict for the plaintiffs for the amount 
of $289.12 for fees; and a verdict for the plaintiffs for the amount of 
$1,076.74 on the referee’s report. 

Thereupon the jury render a verdict whereby they find for the 
34 plaintiffs in the amount of $289.12 for fees, and for the plaintiffs 
in the amount of $1,076.74 on the referee’s report. 

It is ordered, that a certificate of probable cause be entered herein, and 
— the defendant have a stay of proceedings on said verdict for thirty 

ays. 

And the said defendant, by the U. S. district attorney, his attorney, 
comes and defends the wrong and injury, &c., and says, that he did not 
undertake and promise in manner and form as the said plaintiffs have 
above thereof declared against him, and of this he puts himself upon the 
-country, &c. 3 : 

And the said plaintiffs and defendant having so stipulated in writing, 
the court ordered the issue above joined as to duties overpaid by plaintiffs 
on charges and commissions to be referred for trial to Joseph M. Deuel, 
-esq., as referee, and the said referee, upon due notice, having heard the 
respective parties, made his report, filed in the office of the Rooke of this 

court, on October 8th, 1884, by which he found in favor of the plaintiffs 
for the sum of nine hundred and ninety-nine and_.33, dollars, paid as and 
for duties on charges and commissions, as of October 3rd, 1884. | 
ae And the issue above joined as to excess of fees overpaid by 
B35) plaintiffs is ordered by the said court, to be tried at a circuit court 


appointed to be held at the U. S. court building in the city of New 
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York, on the third Monday of October in the year one thousand eight: 
hundred and eighty-five. 

And now at this day, to wit, the 18th day of January, 1886, being as 
yet of the said October term, 1885, before the said judge at the U.S. 
court building in the said city of New York, came the said parties by 
their attorneys aforesaid ; and the said circuit judge, before whom the said 
issue was tried, has sent hither his record had before him in these words, 
to wit: 3 

Afterwards, that is to say, on the day and at the place within contained, 
before Hoyt H. Wheeler, esq., judge of the district court for the district 
of Vermont, duly assigned to hold this court, came as well the within- 
named plaintiffs as the said defendant, by their respective attorneys within. 
mentioned ; and the jurors of the jury whereof mention is within made,, 
being summoned also came, who, to speak the truth in the matters within 
contained being chosen, tried, and.sworn upon their oaths, and under the- 
direction of the court, did find for the plaintiffs in the sum of one thou- 
sand and seventy-six and 754, dollars, as and for duties overpaid on charges- 
and commissions. | 

And also under the direction of the court, the jury did find for the 
plaintiffs in the sum of two hundred and eighty-nine and 7%; dollars, as 

and for fees overpaid. 
36 And they accordingly assess the damages of the said plaintiffs. 
by reason of the premises at the sum of thirteen hundred and. 
sixty-five and ,%8, dollars, and interest, one hundred and thirty-four and 
_— 35 dollars, over and above their costs and charges by them about their 

Bt suit in this behalf expended, and for those costs and charges, the sum of 
eighty-five and 9% doilars. | 3 

Therefore it is considered that the said plaintiffs recover against said o. 
defendant their damages and interest aforesaid, by the jurors aforesaid, in; == © 
form aforesaid, found, and also their costs. and charges of increase by the 
court, now here adjudged to the said plaintitfs with their assent, which: 
said damages, interest, costs, and charges in the whole amount two fifteen. 
hundred and eighty-six and 7,4, dollars. 

Judgment signed this eighth day of September, A. D. 1887. 

TIMOTHY GRIFFITH, 


Clerk. 


(Endorsed): N.S. 319. U.S. circuit court, southern district of New 
York. E. A. Oelrichs etal., vs. Hiram Barney. Judgmentroll. A. W.. 
—e Griswold, plffs’ atty. U.S. circuit court, filed September 8, 1887, 12 m.. 
Timothy Griffith, clerk. 
37 United States cireuit court, southern district of New York. 


E. A. OELRICHS ET AL. 
vs. by S. 399. 
Hiram BARNEY. 


Defendant's bill of exceptions. 


| Afterwards, to wit, on the 19th day of December, 1876, at a stated term. 
} of this court, begun and.holden on the third Monday of October, 1876, the- 
Honorable Samuel Blatchford sitting as a circuit judge, upon the consent. 
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(Endorsed :) Filed Oct. 24, 1885. Exd.T. A copy. Timothy Grif- 
‘fith, clerk. 
(Endorsed :) N.S. 399. U.S. Circuit Court, southern dist. of New York. 
FE. A. Oelrichs et al vs. Hiram Barney. Order ~+ yong. Smeal 
-32 eree’s report. (Certified copy). A. W. Griswold, plffs’ atty. Serv- 
ice of a copy admitted. Dated Nov. 2nd, 1885. Wm. Dorsheimer, 
‘U. S. attorney, atty. for deft. 


33 At a stated term of the circuit court of the United States of Amer- 

_ ica, for the southern district of New York, in the second circuit, 

held at the United States court-rooms, in the city of New York, on 

Monday the 18th day of January in the year of our Lord one thousand 
eight hundred and eighty-six. 


Present : The Honorable Hoyt H. Wheeler, sitting as circuit judge. 


-Epwin A. OELRICH, HERMAN C. Van Post, 
and — Schwab, N.S. 319. 
HrramM BARNEY. 


Now come the plaintiffs by Almon W. Griswold, esq., their attorney, 
and move the trial of this cause. Likewise comes the defendant by 
“Thomas Greenwood, esq., asst. U. S. atty., his attorney. 

Thereupon a jury is empaneled, and the cause proceeds to trial. 

After hearing the evidence of the parties and the argument of counsel, 
the court directs the jury to find a verdict for the plaintiffs for the amount 
of $289.12 for fees; and a verdict for the plaintiffs for the amount of 
$1,076.74 on the referee’s report. 

Thereupon the jury render a verdict whereby they find for the 
34 plaintiffs in the amount of $289.12 for fees, and for the plaintiffs 
in the amount of $1,076.74 on the referee’s report. 

It is ordered, that a certificate of probable cause be entered herein, and 
ithat the defendant have a stay of proceedings on said verdict for thirty 
days. 

And the said defendant, by the U. S. district attorney, his attorney, 
comes and defends the wrong and injury, &c., and says, that he did not 
undertake and promise in manner and form as the said plaintiffs have 
above thereof declared against him, and of this he puts himself upon the 
country, &e. : 

And. the said plaintiffs and defendant having so stipulated in writing, 
the court ordered the issue above joined as to duties overpaid by plaintiffs 
on charges and commissions to be referred for trial to Joseph M. Deuel, 
‘esq., as referee, and the said referee, upon due notice, having heard the 
respective parties, made his report, filed in the office of the dark of this 
-court, on October 8th, 1884, by which he found in favor of the plaintiffs 
for the sum of nine hundred and ninety-nine and ;%3, dollars, paid as and 
for duties on charges and commissions, as of October 3rd, 1884. 

_ And the issue above joined as to excess of fees overpaid by 
35 plaintiffs is ordered by the said court, to be tried at a circuit court 


appointed to be held at the U. S. court building in the city of New — 
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York, on the third Monday of October in the year one thousand eight: 
hundred and eighty-five. : 

And now at this day, to wit, the 18th day of January, 1886, being as 
yet of the said October term, 1885, before the said judge at the U.S. 
court building in the said city of New York, came the said parties by 
their attorneys aforesaid ; and the said circuit judge, before whom the said 
issue was tried, has sent hither his record had before him in these words, 
to wit : 

Afterwards, that is to say, on the day and at the place within contained,, 
before Hoyt H. Wheeler, esq., judge of the district court for the district 
of Vermont, duly assigned to hold this court, came as well the within- 
named plaintiffs as the said defendant, by their respective attorneys within. 
mentioned ; and the jurors of the jury whereof mention is within made,, 
being summoned also came, who, to speak the truth in the matters within 
contained being chosen, tried, and sworn upon their oaths, and under the 
direction of the court, did find for the plaintiffs in the sum of one thou- 
sand and seventy-six and 7%; dollars, as and for duties overpaid on charges. 
and commissions. 

And also under the direction of the court, the jury did find for the 
plaintiffs in the sum of two hundred and eighty-nine and 77, dollars, as 

and for fees overpaid. 
36 And they accordingly assess: the damages of the said plaintiffs. 
by reason of the premises at the sum of thirteen hundred and. 
sixty-five and ;%, dollars, and interest, one hundred and thirty-four and 
zs dollars, over and above their costs and charges by them about their 
suit in this behalf expended, and for those costs and charges, the sum of 
eighty-five and 7%% dollars. | 

Therefore it is considered that the said plaintiffs recover against said 
defendant their damages and interest aforesaid, by the jurors aforesaid, in: 
form aforesaid, found, and also their costs and charges of increase by the 
court, now here adjudged to the said plaintiffs with their assent, which: 
said damages, interest, costs, and charges in the whole amount two fifteen. 
hundred and eighty-six and 5% dollars. 

Judgment signed this eighth day of September, A. D. 1887. 

TIMoTHY GRIFFITH, 


(Endorsed): N.S. 319. U.S. circuit court, southern district of New 
York. E. A. Oelrichs etal., vs. Hiram Barney. Judgmentroll. <A. W.. 
Griswold, plffs’ atty. U.S. circuit court, filed September 8, 1887, 12 m.. 

Timothy Griffith, clerk. 
37 United States cireuit court, southern district of New York. 


E. A. OELRICHS ET AL. 
v8. be S. 399. 
HrrRaM BARNEY. 


Defendant's bill of exceptions. 


Afterwards, to wit, on the 19th day of December, 1876, at a stated term. 
of this court, begun and.holden on the third Monday of October, 1876, the- 
Honorable Samuel Blatchford sitting as a circuit judge, upon the consent. 
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Ai : 


of the attorneys for the respective parties to this action, made an order, of 
which the following is a copy : . | 


United States circuit court, southern district of New York. 


E. A. OELRICHS ET AL. 
v8. 
Hiram BARNEY. j 


38 Upon the orders heretofore made herein referring these actions 

to Edwards Pierrepont, esq., and upon reading and filing the aff- 
davit of George Bliss, esq., oll the stipulation on behalf of the re- 
spective purties to the above-entitled actions now pending in this court, to 
reeover duties alleged to have been illegally exacted upon charges and com- 
missions, it appearing to the court that the assessment of the damages in 
each of the several causes will require the examination of long accounts 
and of numerous invoices, entries, and other documents and papers, and the 
taking of the testimony of various witnesses touching the same: 

Now, on motion of George Bliss, esq., counsel for the several defend- 
ants, and Almon W. Griswold and E. Delafield Smith, of counsel for the 
said several plaintiffs, appearing and not objecting thereto, 

Icis ordered by the said court now here that the orders heretofore made,’ 
referring the said several causes to Edwards Pierrepont, esq., be, and 
they are hereby, vacated and set aside, and the said causes are hereby re- 
ferred to John I. Davenport, esq., as sole referee, to take proofs of and 
ascertain the claims of the plaintiff or plaintiffs in each of the said several 
causes, with interest, for excess of duties upon such charges and commis- 
sions which may be found to have been illegally exacted from plaintiffs 
and paid under protest to defendants, and not barred by the statute of lim- 
itations whenever the same has been pleaded upon importations at the port 
of New York, specified in the several bills of particulars served, 
39 or to be served, in said several causes. The said referee shall pro- 

ceed to determine and adjust the claims of the said several plaiutiffs 
in accordance with the rules and decisions of this court in similar cases, so 
far ct the same shall be found applicable to the said causes hereinabove 
named. 

And it is further ordered that said referee state and report the amounts 
ascertained by him on said several commissions and charges separately, 
and the facts found by him in respect thereto, and in respect to the pro- 
tests touching the same. The said referee shall give ‘notice to the attor- 
neys of the respective parties of the time and place of hearing therein, 
unless such notice shall be waived by said attorneys, and either party may 
on the hearing before said referee raise objections and exceptions, and the 
referee shall decide thereon, and either party may bring such objections 
and exceptions to a hearing before the court after the report of such referee 
shall be filed, and for that purpose may require the referee to report the 
evidence or testimony taken in the case upon which the objection or ex- 
ception arises, in such manner as the court shall direct, and copies of the 
protests filed therein respectively. That said referee shall report in such 
cases with all convenient dispatch, and-on the coming in of such report 
and the decision of such exceptions as may be taken thereto by either party, 


BARNEY, COLLECTOR, VS. OELRICHS ET AL. 15 
either party shall be at liberty to move for judgment or verdict for such 
amount as to the court may seem just. 

And it is further ordered that the compensation of said referee shall be 
determined by the court after the coming in of his said reports 
40 at such amount as shall appear to such court to be just and proper 
‘ Dated December 19, 1876. 
SAM’L BLATCHFORD.” 


Afterwards, to wit, on the 10th day of August, 1882, upon motion of 
the plaintiffs at a stated term, of this court begun and holden on the first 
Monday of April, 1882, the honorable William J. Wallace, circuit judge, 
made an order, of which the following is a copy : 

““ At a stated term of the circuit court of the United States of America for 
the southern district of New York, in the second district, held at the 
United States court-rooms, in the city of New York, on the-—— day of 
August, in the year of our Lord one thousand eight hundred and eighty- 
two. Present: The honorable William J. Wallace, circuit judge. 

‘“‘ In the matter of the adjustment of certain cases against collectors of cus- 
toms, heretofore referred to John I. Davenport, esq., for adjustment. 
On reading and filing plaintiff’s notice of motion, dated August 5th, 

1882, for the appointment of a referee in the place and stead of John I. 

Davenport, esq., in the cases referred to him, by two orders, made 
4] December 4th, 1874, entitled respectively, B, H. Hutton, survivor, 
vs. Lucretia Bronson, executrix, and other cases, and H. De Goer 
et al. vs. Augustus Schell, and other cases ; and also by order made Decem- 
ber 19th, 1876, entitled F. Berly vs. Augustus Schell, and other cases, in 
which A. W. Griswold, esq., appears as attorney of record for the plaint- 

iffs, and the case of George F. W. Bartels et al. vs. Augustus Schell, O. 

S. 1623, in which Messrs. Marsh, Wilson & Wallis appear as attorneys 

of record for the plaintiffs; and the affidavit of A. W. Griswold, esq., 

sworn tu August 5th, 1882; and after hearing A. W. Griswold, esq., 
counsel for the plaintiffs, and S. L. Woodford, esq., United States attorney 
and attorney for the defendants upon said motion— 

“Tt is ordered, that such of said cases as remain unadjusted and not dis- 
continued, or not otherwise disposed of, be, and the same are hereby to 
stand referred to Joseph M. Deuel, esq., clerk of this court, in the place 
and stead of John I. Davenport, esq., at the compensation of thirty-five 
dollars for each and every case hereafter adjusted by said referee, such sum 
being agreed upon between the parties, but without prejudice to the right 
of the defendants therein to move to have any of said cases restored to the 
calendar for trial by jury, should the court deem such restoration just and 
proper. 


“Wm. J. WALLACE.” 


42 Afterwards. to wit, on the 8th day of February, 1883, and the 

8th day of July, and the 8th and 15th day of September, 1884, pur- 
suant to the aforesaid orders, this cause came on for hearing before the 
referee named in the last-mentioned order, the plaintiffs being represented 
by their counsel and the defendant by his counsel ; and to maintain the 
issues specified in said order on their behalf the plaintiffs produced testi- 
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mony tending to show that from about January 23, 1861, to about Sep- 
tember 8, 1864, they imported from certain foreign countries into the United 
States, at the port of New York, certain merchandise. 

That the said defendant, as collector of customs at said port, exacted cer- 
tain duties upon the costs or charges of transportation of said merchandise 
from the interior of the countries in which the same was purchased by the 
plaintiffs to the vessels which brought the same to the United States, and 
upon certain commissions above the usual rate claimed by the plaintiffs in 
the case of the same. 

That pursuant to the act of February 26, 1845 (5 U.S. Statutes at Large, 
p- ag chap. 22), plaintiffs duly protested against the exaction of the afore- 
said duty. 

Plaintiffs then produced as a witness in their behalf, John V. Williams, 
who, being duly sworn, testified that he was and for thirteen years past 
had been a clerk in the custom-house in the city of New York ;. 
43 that he had adjusted the amount of duties paid by the plaintiffs to 

the defendant, as such collector, upon the aforesaid costs or charges 
and commissions, and that the amount. of said duties so paid was $406.85, 
and that the interest thereon from the respective dates of payment of said 
duties to December 31, 1879, at seven per centum per annum, was $476.26, 
amounting, with the aforesaid principal] sum, to $883.10. | 

The witness on cross-examination testified : That of the aforesaid du- 
ties the sum of $44.30 was paid prior to April 16, 1862, as follows: 

The sum of $32.40 was paid May 2, 1861, in the case of merchandise 
imported by the John Leslie, May 2, 1861; the sum of $0.60 was paid 
May 17, 1861, in the case of merchandise imported by the Sea Vulture, 
May 17,1861; the sum of $0.80 was paid September 19, 1861, in the 
case of merchandise imported by the August, September 19, 1861; that 
the sum of $3.00 was paid January 29, 1862, in the case of merchandise 
by the Elizabeth D. Hart; and that the sum of $7.50 was paid March 15, 
1862, in the case of merchandise imported by the Bremen, March 15, 
1862. That the interest on the said sum of $44.30 from the respective. 
dates of payment thereof to December 31, 1879, at seven per centum per 
annum was $58.12, amounting, principal and interest, at the last-mentioned 
date to the sum of $102:42. 

Plaintiffs then offered in evidence a letter from the defendant, Hiram 
Barney, to Joseph M. Deuel, the referee, bearing date of November 10th, 

1882. 
44 To the admission in evidence of this letter the defendant by his. 
counsel objected on the ground, 

First. That it was immaterial, irrelevant, and incompetent. 

Second. That it was not the best evidence and no attempts have been 
shown to produce the defendant as a witness or to account for his absence ; 
therefore that said letter was not competent evidence. 

Third. That the letter showed on its face that the absences of the de- 
fendant, Hiram Barney, were temporary, and that he did not at any time 
since this action accrued reside out of the State of New York. 

The referee overruled these objections, and to this ruling the defendant by: 
his counsel excepted ; which exception was duly noted and allowed. 
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This letter was thereupon admitted in evidence as an admission in writ- 
ing of the defendant and the following is a copy thereof : 


U.S. circuit court, southern district of New York. 


E. A. OELRICHS ET AL., 
v8. N.S. 399. 
HrrRaM BARNEY. 


JosEPH M. DEVEL, Esq., Referee, &c.: 


Srr: In regard to the sum of my absences from this State, from 
45 the 10th day of April, 1861, to the 10th day of April, 1868 
I will state that my absences during the period mentioned were all 
temporary, and, though frequent, were for short periods, varying from 
one day to perhaps forty or fifty days. : | 
There were very few, probably not more than two or three, as long as “- 
forty days, and I should think not more. than one as long as fifty days. & 
They consist mainly of brief visits to Washington during the first four 2 
years, and of visits to Iowa and Wisconsin and South during the follow- 
ing years. | 
I have no memoranda of these absences, at least no full memoranda, and 
I could not ascertain so as to state positively the sum of them. I can 
only estimate them, and this I do at an.average of two months a year. 
New York, Nov. 10th, 1882. Zap os a 
Respectfully, yours, : <4 


: Hiram BARNEY. 
Signed J. M. D., ref. 


The plaintiffs then produced as a witness in their behalf Augustus Hey- 
denreich, who, being duly sworn, testified:: That in 1866, 7, and 8, he 
was in the employ of Almon W. Griswold ; that he prepared the summons 
in this action, which he stated he then held in his hand, on March 27, 
1868. . F 
That in 1866 he had prepared a summons in this case and about forty ~ 7 
others against the same defendant; that he did not know what he did a 
with the summons prepared by him in 1866, but he presumed he tore i 


it up. 
46 The witness was then asked the following question : 
“Q. Did you make any efforts, and if so what efforts, to serve 
said summons ? ” 7 

To this question the defendant, by his counsel, objected. 

First. On the ground that the same was incompetent, irrelevant, and 
immaterial. 

And, second, on the ground that the law of the State of New York in 
force at such time, to suspend the running of the statute of limitations re- 
quired the summons in the suit to be put in the hands of the sheriff or 
other authorized officer, and that it did not appear that the witness was 
such sheriff or other authorized officer. 

Plaintiffs thereupon admitted that the witness was not at that time sher- 
iff or coroner! that he held no office under the State, city, or county of 
New York, except that of notary public. 7 | 
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These objéctions the referree overruled, and to this ruling the defend- 
ant, by his counsel, excepted, which exception was duly noted and allowed. 
The witness answered: That immediately after preparing this summons 
in 1866 he endeavored to serve the defendant at his office, No. 111 Broad- 
way, in this city (New York), but that he was informed that the defend- 
ant was out of the State; that he went there a number of times to serve 
him, but did not serve him till the fore part of 1868; that he carried a 
batch of summonses in his pocket, and a Mr. Darrow carried a 
batch in his pocket, each looking out for an opportunity to serve 
_ Mr. Barney ; that Mr. Darrow seemed to have served the sum- 
mons in this case. | 

The witness then testified he could not state definitely how many times 
between 1866 and 1868 he went to Mr. Barney’s office, 111 Broadway, 
to serve the summons, but he knew it was a number of times; that he 
remembered on one occasion he was informed that Mr. Barney would not 
return for three or four months; and at other times he was told that he 
-would not return for some time, but he did not remember the length of 
time; that he tore up the summons made by him in 1866, because he had 
so frequently changed the date of it; that he thought it proper to prepare 
new ones. 

Witness Heydenreich on cross-cxamination testified : That he could not 
state how many times during 1866, 1867, and 1868 he had endeavored 
to serve the defendant with a summons inthis action. That he could not 
state how many times he had made such endeavor in 1866; he knew he 
went there several times. That he would not say that he had made such 
endeavors six times in 1866. He did not think he had as often as that. 
That he would hardly say that he had made such endeavors six times in 
1867. That he would not say he had six times in January, February, 
and March, of 1868; he had not as often as that. That he would state 
that during the same period Mr. Darrow made attempts to serve Mr. 


47 


Barney when witness would not go; that he did not know of his own 


knowledge that Mr. Darrow made this attempt only so far as Mr. Darrow 
informed him. That Mr. Darrow had a batch of summonses in his 
pocket and was trying to serve defendant. That between Mr. Dar- 
row and witness there. were over forty summonses against the de- 
fendant to be served. The question was then put to him whether 
he had endeavored to serve the defendant as many as four times in each 


48 


' of the years 1866, 1867, and 1868. Witness answered that it was su long 


avo he could not answer further than he had. He kept no memoranda of 
his attempts to serve him. That during these years he never made any 
attempt to serve the defendant at any other place than at 111 Broadway, 
in the city of, New York. That at the time he erased the date in the 
summons as originally made out, and inserted from time to time new 
dates, he was a boy and thought it necessary. That he never made any 
attempt to serve the defendant prior to 1866 in this action. 

The witness on redirect examination then testified: That between 1866 
and 1868 he thought he went to Mr. Barney’s office to serve the summons 
in this action at least over a half a dozen times, perhaps more. That he 
could not recollect whether these visits to Mr. Barney’s office were made the 
latter part: of this period or first part. — 

The plaintiffs then produced as witness in their behalf John C. Darrow, 
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who, being duly sworn, testified: That he resided in Westchester County, 
New York; that Peekskill was his post-office address. ‘That he was a 
lawyer by profession. That in 1865, 1866, 1867, 1868, and 1869 he was 

managing clerk in the office of the plaintiffs’ attorney in this action. 
49 That he had charge or supervision of the commencement of 

suits in that office during the time he was there. That he re- 
membered the fact of the commencement of a batch of suits against Hiram 
Barney. That he thought that there were from thirty to forty cases ; there 
were a large number of cases. That he remembered distinctly that the 
summonses were prepared for service before the statute of limitations com- 
menced to run. | 

The witness was then asked the following question : 

“ Q. State if you remember whether you made any effort, and if so what 
effort, to serve defendant Barney with summonses in these cases, and if so 
when and what ?” / 

To this question the defendant’s counsel objected on the ground, 

First. That the same was incompetent, immaterial and irrelevant. 

Second. On the ground that it was not shown that the witness was a . 
sheriff or other officer. 

These objections the referee overruled; to this ruling the defendant by. 
his counsel excepted, which exception was duly noted and allowed. 

The witness then answered: 

“ A. I do remember I caused summonses to be prepared in all those 
cases. It was some time after the expiration of Mr. Barney’s term of 
office ; my recollection is that it was either in 1866 or 1867 when these 

summonses were prepared. [I called at Mr. Barney’s office myself | 
50 for the purpose of serving him with copies of these summonses in 

the years 1866 and 1867. I called repeatedly. I never found Mr. 
Barney at his office; I was informed either by some of the clerks in the 
office or somebody connected with the office, and upon one occasion by 
Mr. William Allen Butler himself, that Mr? Barney was absent in the 
Western States, to be absent some considerable length of time whether for 
weeks or months I can not now recall.” | 

The defendant thereupon, by his counsel, moved to strike out that part 
of the answer commencing with the words “I was informed” to and 
including the words “I can not now recall,” on the ground that it is not 
responsive and does not state facts, but it is hearsay. 

This motion the referee denied. To this ruling the defendant, by his 
counsel, excepted ; which exception was duly noted and allowed. 

The witness then testified that the general run of the business of the 
office and his duties as managing clerk and the care to serve before the 
statute began to run were the only circumstances connected with the case 
that fixed the time when he first tried to serve Mr. Barney. That he 
might further state that the statute of limitation had been a serious ques- 
tion in the office of plaintiffs’ attorney at that time and all along. 

Witness was then asked the following question : 

Q. Do you remember that the attempt to serve him was before or after 

the statute began to run ? . 
51 To this question the defendant, by his counsel, objected on the 
ground that the same was incompetent, irrelevant, and immaterial, 
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The referee overruled this objection. To this ruling the defendant, by 
his counsel excepted ; which exception was duly noted and allowed. 

The witness then answered : 
“A. I do remember distinctly that it was before the statute began to 
run.” ? : 

The witness on being asked to look at the summons in this action and 
to state if he knew who finally served Mr. Barney therein, testified : That 
he found a memorandum endorsed on the summons “Served April 16, 
1868, ” with the letter ‘“‘ D ” which was in his handwriting. That from 
that memorandum he was quite positive he served Mr. Barney at that 
time. : 

The witness Darrow on cross-examination testified: That he could not 
recollect the precise number of times that he attempted to serve Mr. 
Barney at his office with a summons in this action and other cases in 1866 
and 1867; he had made no memoranda of such attempts. That from his 
recollection he should say that he had made such attempts as many as a 
halfa dozen times in 1866. That he could not swear to the precise num- 
ber of times ; that he had a distinct recollection of going a great many 
times ; that he would not swear it was more than a half a dozen times. 

‘That he could not swear to the number of times he had made such attempts 


in 1867, and could only say he called repeatedly until he was finally 


served. . 
52 That in answer to the question as to the number of such attempts 
he had made in 1868, he must give the same answer; he could 
not specify thetime. That he had no recollection of goingto Mr. Barney’s 
house to serve him with a-summons in this action and other cases in 1866, 
1867, or 1868. That in 1866, 1867 or 1868, he was not a sheriff or other 
officer of the city or county of New York. 

The plaintiffs then offered in evidence the transcript of the record in 
the case in the Supreme Court of the United States of Hiram Barney, late 
collector of the post of New York, plaintiff in error, v. Thomas N. Dale 
and others, defendant in error, being suit No. 138 on the Supreme Court 
calendar for October term, 1881; and the brief of the Solicitor-General 
filed in the clerk’s office of the Supreme Court October 13, 1881, and the 
mandate of the Supreme Court of the United States in that case dated 
October 31, 1882, for the purpose of showing that this exact question as 
to the statute of limitations had been decided by the circuit court of the 
United States; that a writ of error was taken to the Supreme Court by 
this defendant, Barney, and that upon the motion of the Solicitor-General 
the writ of error was dismissed. 

To the admission in evidence of these papers the defendant, by his 
counsel, wbjected on the ground, 

First. That the same are irrelevant, immaterial, and incompetent. 

Second. That the said transcript of such papers, and each of them, are 
not in a case in which the parties thereto are parties in the action now 

bx fore the referee. | 
53 Third. That from said papers it appears that the facts whatever 
tliey were in the said case of | Barney v. Dale are not set forth therein, 
and were not before the circuit or Supreme Court or the Solicitor-General, 
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Fourth. That said question as to the statute of limitations was not passed 


upon in said case of Barney v. Dale by the Supreme Court or the Solicitor- 


Generual. 


Fifth. That it does not appear from said papers that: the facts proven, | 


if any, in said case of Barney v. Dale are the same as the facts in the — 


action now before the referee. i 

Sixth. Tnat the decision, if any, as shown by said papers is not a matter 
of evidence but a matter of authority or argument for the consideration of 
the court. 

These objections the referee overruled, and to this ruling the defendant, 
by his counsel, excepted, which exception was duly noted and allowed. 

These papers were then admitted in evidence, and copies thereof are 
hereto annexed and marked Exhibits A, B, and C. 

The plaintiffs, for the purpose of showing the reasons for delay in the 
prosecution of this action, produced as a witness Almon W. Griswold, 
who, being duly sworn, testified that this action was commenced April 16, 
1868, to recover excess of duties paid on charges and commissions and for 
excess of fees paid for oaths to entries and stamps on invoices, and orders 

. from one department of the custom-house to another, as stated in 
54 the plaintiffs’ bill of particulars therein, and was brought to issue 

January 31, 1870. That on April 16, 1868, when this action was 
commenced, there were 947 charges and commissions cases pending await- 
ing adjustment ; 154 of these were in -verdicts, most of which stood re- 
ferred to the collector of the port for adjustment. That the second trial 
of the case of Hutton against Schell in 1868, and the subsequent decisions 
of the court in the cases of Greenleaf v. Schell (6 Blatch., 223) and Tomes 
v. Redfield (7 Blatch., 139) seemed to settle certain controverted questions 
which had a result in the adjustment of charges and commissions cases 
before the referee, and on December 29, 1870, verdicts were taken in 100 
more cases in which suits were commenced in the years 1863. 1864, and 
1865, and the verdicts were referred to the collector for adjustment. That 
shortly after these verdicts were taken, in December, 1870, the Secretary 
of the Treasury or the Solicitor of the Treasury proposed that charges and 
commissions cases should be referred to Edwards Pierrepont, esq., who had 
recently resigned the office of United States attorney for the southern 
district of New York, and on April 22, 1871, 54 charges and commissions 
cases were referred to him for nlicstnacns including this action. 

On June 21, 1871, seven more cases were referred to him, all of which 
seven cases were commenced between 1863 and 1868. On April 19, 1872, 
135 more cases were referred to him, all of which had been commenced 
between 1862 and 1865, and on August 13, 1872, 37 more cases were re- 
ferred to him, all of which were commenced between 1859 and April, 

1868. 
5) That Mr. Pierrepont having been appointed Attorney-General 

of the United States in 1874 was unable to complete the adjustment 
of all the cases reterred to him, leaving this and 104 other cases, which 
were subsequently transferred to John I. Davenport, esq., as referee, on 
December 19, 1876, on motion of George Bliss, esq., United States attor- 
ney. 
On December 4, 1874, 86 cases were referred to Mr. Davenport to ad- 
just the amounts due the plaintiffs for duties overpaid on charges and com- 


Jee 
ios 


= 


BARNEY, COLLECTOR, VS. OELRICHS ET AL. 


missions only, leaving the other issues undisposed of, to wit, excess of fees 
for oaths, stamps and for orders. On March 19, 1875, 368 more cases, all 
commenced prior to June 1865, were referred to Mr. Davenport; that 
there were also pending in 1868 26 cases without verdicts or orders of 
reference. 

That this action, with the exception of that of Claflin against Barney, 
was one of the last batch of suits commenced against the collector of cus- 


. toms for duties overpaid on charges and commissions and for fees. That 


in the spring of 1874 the arrangement, which had been made between the 
attorneys for the plaintiffs in these charges and commissions cases and the 
Treasury Department that the cases were to be disposed of by reference, 
was repudiated. That the arrangement referred to by him was this: That 
Mr. Pierrepont, as U. S. district attorney in 1869 and 1870, had raised 
various questions in charges and commissions cases which were argued 
before the court, including the questions involved in the cases before re- 
ferred to of Greenleaf v. Schell and Tomes v. Redfield, the de- 

56 cision of which, in his judgment, seemed to settle the controverted 
points; and when he went out of office as United States attorney, 

the Secretary of the Treasury, through the Solicitor of the Treasury, pro- 
sed to the plaintiffs’ attorneys in the charges and commissions cases that 
if they would consent to have the charges and commissions cases referred to 


Judge Pierrepont as referee, to be adjusted upon the principa/and basis of the 


decisions of the court, the Government would consent tosuch reference with a 
view of disposing of all of the remaining charges and commissions cases, and 
in compliance with that suggestion the cases heretofore specified by witness. 
were referred to Mr. Pierrepont. But that in 1874, after Judge Pierre- 

nt had gone into the Cabinet, a new set of officials in Washington 
ignored this arrangement, and George Bliss, esq., U. S. attorney, wrote a 
letter to the Secretary of the Treasury, dated May 11, 1874, a copy of 
which said letter is hereto annexed and marked Exhibit D. 

That on. June 4, 1874, Mr. Bliss wrote to the Secretary of the Treasury 
a letter (a copy of which is hereto annexed and marked Exhibit E) speci- 
fying the questions in charges and commissions cases which he desired to 
have submitted to the Supreme Court of the United States; that this letter 
of Mr. Bliss on June 10, 1874, was referred by the Secretary of the Treas- 
ury to the Attorney General for his opinion ; a copy of which is hereto 
annexed, marked Exhibit F. 

That on June 25, 1874, the Attorney-General made his report thereon ; 

a copy.of which is hereto annexed‘and marked Exhibit G. 
57 That on July 1, 1874, the Secretary of the Treasury wrote a 
letter to U.S. Attorney Bliss, proposing a compromise ; a copy of 
which letter is hereto annexed and marked Exhibit H. 

That under this compromise the two orders of reference of December 4, 
1874, to John I. Davenport were made ; that on May 11, 1875, this com- 
promise was repudiated by the Government by letter from the Solicitor 
of the Treasury to the United States attorney, Bliss; a copy of which let- 
ter is hereto annexed and marked Exhibit I. 

That on May 21, 1875, a motion was made. to vacate all the ofders of: 
reference under which cases had been referred to referees for adjustment, 
which motion was denied as per order of May 24, 1875; a copy of which 
order and the motion papers upon which the same was based is hereto an- 
nexed and marked Exhibits L, I., I,. F 
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That from the last-mentioned date of November 6, 1876, one and a 
half years, only six charges and commissions cases were adjusted and paid. 
That on December 19, 1876, this case, which had been referred to Judge 
Pierrepont in 1871 and was unfinished by him, was referred to Mr. Dav- 
enport. That from November, 1876, to March, 1877, the Government. 
went on paying, but on March, 1877, they again stopped and no cases 
were adjusted or paid until’ 1878 or 1879. That in 1878 or 1879 the 
Government, through General N. M. Curtis as special agent of the Treas- 
ury Department, commenced adjusting and disposing of certain of the so- 

called charges and commissions cases. : 
58 That the witness as attorney for the plaintiffs in this case made 

personal application to General Curtis to adjust and settle this case. 
That said Curtis proposed that witness as attorney for the plaintiffs in 
various other cases should first discontinue certain other cases in’ which 
the said Curtis claimed that plaintiffs therein could not recover for waut of 
protest. That witness declined this proposition, and said Curtis stated that 
the representatives of Mr. Douglas’ estate were willing to and had con- 
sented to the discontinuance of a large number of cases as a condition for 
the adjustment and payment of other cases which were conceded to be good, | 
or properly protested cases, and that if witness would consent to the same 
terms, and would discontinue a given number of cases, he would proceed’ 
to adjust this action or any other of witnesses cases which he, Curtis, con- 
sidered good. 

That during the four years that General Curtis was stationed here, ac- 
cording to witness’ best recollection, he adjusted one case only for any of 
witnesses’ clients, to wit, the case of Marx against Barney. 

That this action (of Oelrichs v. Barney) which had been first referred to 
Pierrepont, in April, 1871,and subsequently to Mr. Davenport in 1876, 
was transferred to the present referee on August 10, 1882, and has been 
since pending before him. = 

That for a year prior to August, 1882, witness, as plaintiffs’ attorney, 

made repeated efforts to get Mr. Davenport to give notice of a 
59 hearing in this action, but could not find or communicate with him ; 
and the court finally referred this action to Mr. Deuel. 

That the fees issue in this case was first tried in this court in the case of 
Hutton v. Schell, in April, 1881, and again in November, 1881, in the 
case of Recknagel v. Schell ; and finally in Cochran v. Schell, on May 2, 
1882, which latter case was affirmed by the Supreme Court in 1883. 

This witness, on cross-examination, then testified that in the cases of 
Hutton v. Schell, Greenleaf v. Schell, and Tomes v. Redfield, referred to 
by him, the only question was that concerning duties on charges and com- 
missions. That after issue was joined in this action (Oelrichs v. Barney), 
on January 31, 1870, he served notice of trial for the October term of this 
court for 1870, and he believed this action was on the calendar of the court, 
as it was his custom to cause the cases to go on the calendar whenever he 
had noticed them for trial. 

That on April 22, 1871, this action was referred to Mr. Pierrepont, and 
stood referred to him until December 19, 1876, when it was transferred to 
Mr. Davenport as referee. That during the time that this action stood 
referred to Mr. Pierrepont there were my a number of cases referred to 
him. That the labor of computation was required to be made by Treasury 
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instructions by clerks or employees in the custom-house, or persons ap- 

ved by the Auditor, and all the force that witness was able to obtain or 

induce the Auditor to assign to work on these cases wasemployed. That, 

according to witness’ recollection, the adjustment of this action was 

60 nearly or quite completed by Mr. Pierrepont before he was appointed 

yoru lousy “ar but was not actually finished ; and that witness 

made special efforts to induce him to finish up this action, and three or 

four other cases similarly situated, nearly completed ; but he was unable to 
induce him to do it. 

That there was another reason why no special effort was made tu have 
this action transferred to another referee, and that was that the case of 
Dale v. Barney, involving the same question of the statute of limitations 
that is involved in this action, was not finally disposed of until October, 
1876, and that there seemed no reason for hurrying or moving this action 
until it was determined what disposition should be made of the Dale case. 

That the cases referred to Mr. Pierrepont were never noticed for hear- 
ing by the plaintiffs’ attorney ; that the referee in those cases gave notice 
to counsel when he would go on with the cases; that he claimed that 
right when the order of reference was made to him, without any request 
of either party. That acccording to witness’ recollection this action and 
several other cases were noticed by Judge Pierrepont, and this action nearly 
completed when he (Pierrepont) went to Washington, and witness was 


- unable to induce him to complete it. 


That witness would like to state here that there was another reason or 
cause fur delay in adjusting the cases before Mr. Pierrepont,.viz: That 
he went away to Europe in the early summer of 1872 or 1873, and was 
gone nearly six months, during which time nothing could be.done in those 

cases. | 
61 That during the time this action stood referred to Mr. Daven- 

port witness did not remember that this action was moved or that 
any particular effort was made to have the case adjusted until ‘the disposi- 
tion of the case of Kaupe vs. Barney, which he thought was in 1881, be- 
cause there were other cases, older issues, ahead of it; and from August, 
1881, to August, 1882, he was unable to see or get an answer to any let- 
ter addressed to Mr. Davenport, the referee. That he made repeated 
efforts to see him; that he made repeated requests that he would notice 
some of the cases referred to him for hearing, but that he could get no reply. 
That he then applied to Judge Blatchford to know what he could do to 
have another referee appointed in these cases. That Judge Blatchford 
angueated he should get from Mr. Davenport a consent that another 
refer e be appointed in his place. ‘hat he applied to Mr. Deuel to pro- 
eure for him Mr. Davenport’s consent for the appointment of another 


._ referee, and on August 10, 1882, another referee was appointed in Mr. 


Davenport’s place. 


That during the time this action stood referred to Mr. Pierrepont the 


witness did not make any application to the court to have a referee ap- 
pointed in his place in this action, or to have the action in any other way 
dis of than he had testified. That he did have other cases referred 
to Mr. Davenport in 1874. That the reason ‘why he did not make any 
particular move to have these cases that stood referred to Mr. Pierrepont 
referred to Mr. Davenport, was because personally he was not anxious to 
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62 That Mr. Bliss, United States attorney, was anxious thata num- 

ber of cases should be referred to Mr. seit under the stipu- 
lation agreed to with the Secretary of the Treasury of the date of July 
1, 1874, and the orders heretofore mentioned of December 4, 1874, were J 
made ; and then witness did not care to move to take the cases from Mr. a 
Pierrepont for another reason, viz: That it was intimated that Mr. Pierre- F 
pont might not remain in the cabinet but a short time, and in case he 
retired from the cabinet and returned to his practice witness expected to 
go ov with the cases before him. : 

That during the time this action stood referred to Mr. Davenport he 
did not remember of making but two applications to the court to have a 
referee appointed in Mr. Davenport’s place in this case, or to have the case 
in any other way disposed of prior to the application of 1882, or about 
then. He made one application personally to Judge Blatchford to know 
how to get rid of Mr. Davenport in this action, and another to Judge 
Wallace, on which he made the order of August, 1882. . 

This witness then being asked if he had ever made any attempt to 
bring to trial the fee issue in this case or any other case prior to the time 

| that issue was tried in 1881 in the case of Hutton v. Schell, testified > 

| That in that very case of Hutton v. Schell he took a whole batch of dep- 
ositions in Boston upon that issue more than fifteen years ago. That the 
| depostions were returned to the clerk of this court and opened and 
63 filed. That when that cause was. reached for trial the depositions 
| could not be found, and the trial was postponed. That this was 
£ fifteen years ago, he should think. That he should think that the trial 
of that case was postponed two or three times on that ground. That he 
did not remember of any other attempt to bring the fee issue to trial 
other than he had mentioned until it was finally brought to trial in 1880 
or 1881. That he did not want to go to trial without the depositions ; ee 
that he could not take them over again, because two of the most impor- gy 
tant. witnesses had died meanwhile. 

Plaintiffs then rested. 

Counsel for the defendant then produced, as a witness in his behalf, the 
defendant, Hiram Barney, who, being sworn, testified that he resided in 
the city of New York, and had resided there for forty-nine years ten and 
a half months, with the exception of about ten years, when he resided in 
| Brooklyn, in the State of New York, and that he had always had an office 
in the city of New York; that he resided in the city of New York in 
> 1861, 1862, 1563, 1864, 1865, 1866, 1867, 1868, 1869, and 1870; that 
during any of those years hedid not reside in any other place except Kings- 
bridge, which is now in the city of New York; that he never voted else- 

f where than in the city of New York, except in the city of Brooklyn, from 
f 1842 to 1852; that he thought in the year 1868 he was in the State of 
i Towa at the time of the election, and did not vote; that at the other elec- 
tions occurring in each one of the years from 1861 to 1870, inclusive, 
: 64 he believed he had voted at Kingsbridge, now in the city of New 
i 
} 
7 


} 
Ah 


York, and if there was an election occurring at any time other than 
the November election of 1868 he thought he voted at Kingsbridge; that 
he could not state exactly how long he was in Jowa at that time, but prob- 
ably two or three weeks. He was there on a matter of business. 
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The witness, Barney, on cross-examination, testified : . 

That he thought he had signed several admissions in other cases like 
his letter to the referee, dated Nov. 10th, 1882, and put in evidence by 
plaintiffs in this action—the first one on November 17, 1871, addressed 
to Edwards Pierrepont, referee ; that he did not want to correct any state- 
ment made in that admission; that he would state that he had never re- 
sided out of the present limits of the city of New York since he came 
there, May 1, 1833, except when he resided in the adjoining city of 
Brooklyn from 1842 to 1852; that by stating in his letter of admission 
that he was absent from the State of New York for several successive 
periods varying from one day to perhaps forty or fifty days, he meant he 
was never absent from the city of New York, during the times referred to 
in that letter, with the intention of remaining away, except for the tempo- 
rary purposes of pleasure or for business; that he could not recollect so 
as to be positive whether during his absence from New York at the times 
specified in that letter, during the vears 1866, 1867, and 1868, any one was 
authorized to admit service upon a summons or capias upon him in cus- 
tom-house suits, or to answer for him in respect of suits. against him in 
, such cases; but he thought there was an arrangement at one time, 
65 but how long it continued or whether acted upon he could not say ; 
that the auditor of customs of the law department in the custom- 
house should receive those papers and forward them to the United States 
attorney; that whether that arrangement was such as to preclude a service 
personally on him he could not say, or whether it was so well known that 
a claimant would be authorized to serve on anybody else. he could not tell ; 
that he did not think there was any one in his law office authorized to 

admit such service. ee : 

That his residence during 1866, 1867, and 1868 was at Kingsbridge, 
vn the north side ; that he had a summer house there ; that in the winter 
he generally lived at a hotel in the lower part of New York City ; that his 
residence then was where it is now, in the twenty-fourth ward in the city 
of New York—in the town of Yonkers at first, then Kingsbridge, in the 
county of Westchester, and, by annexation afterwards, was included in 
the city of New York-; and in 1865, 1866, and 1867 he voted at the 
poll nearest his residence ; that there was but one absence from the State 
of New York that he thought was over fifty days, and that he thought 
was less than ninety days—that was in Iowa and Wisconsin. 

The witness Barney, on redirect examination, testified: That he had 
never requested or authorized any person appearing as attorney for him in 
this action to waive or withdraw the defense of the statute of limitations 
pleaded by him; that he had not any recollection of any conversation 
about the statute of limitations until within a few days past with Mr. 

Greenwood, or with any person representing the district attorney 
66 respecting this suit ; that he had, on all occasions when he could 

properly speak on the subject, requested and urged the district at- 
torney to interpose and press the statute of limitations ; that he had never 
—— him to withdraw such a defense ; that he had hoped to see the 
end of these suits; that he had taken a great deal of pains to enforce this view 
of the subject not only upon the district attorney, but upon the Solicitor of 
the Treasury and upon the Secretaries of the Treasury, and that he had 
never known or heard that the defense of the statute of limitations hed 
been waived or withdrawn in this action. — 


Pp Me | oe) 


TEER ner. 
atin nei _ . 
Pe NENA reas tere een — hii 


roe 


BARNEY, COLLECTOR, VS. OELRICHS ET AL. 27 


Witness, Barney, on recross-examination, testified: That he had not 
given any instructions to the. district attorney as to the management of 
this action at any time since he appeared for him therein, unless his gen- 
eral instructions and requests to plead and insist upon the statute of Th - 
itations might be considered such, and to obtain a certificate of probable 
cause. That such instructions and requests had been given from time to 
time as he had had opportunity in conversation, and that there might have 
been letters. He could not say as to the latter. That since he retired 
from the office of collector of customs he had given instructions and re- 
quests of the character he had spoken of. He could not say how recently, 
but he would say within two or three years. That he had continued to 
give instructions on another point to the district attorney, and had writ- 
ten him within a few days respecting certificate of probable cause. 

That with the exception of the questions of statute of limitations 

67 and certificate of probable cause he had not troubled the district 

attorney about any cases pending against him as collector for a 
return of duties pending in the United States court. 

Both parties then rested. 

The plaintiffs, by their counsel, then requested the referee to find the 
following conclusions of fact; and where the same are found by him they 
are marked “ allowed,” and where not so found, “ not allowed,” &c. 

Plaintiffs’ counsel requests the referee to find as conclusions of fact : 

Ist. That this action was brought to recover excess of duties paid on 
charges and commissions ; and also fees for oaths, stamps on invoices, and. 
orders from one department of the custom-house to another, and was com- 
menced by service of a summons on April 16th, 1868. Declaration filed,. 
Nov. 4th, 1869, which was followed by defendant’s plea, plaintiffs’ replica- 
tion, and defendant’s rejoinder, and the cause was finally at issue in Febru- 
ary, 1870. Allowed. 

Plaintiffs’ counsel requests the referee to further find as conclusions of 
fact in relation to the defense of the statute of limitations interposed by 
defendant : —— 

1. That io 1873, there were pending in the U. S. circuit court here- 
about thirty-one suits in favor of different plaintiffs against Hiram Bar- 
ney, late collector of customs, all brought by the same attorney and all in- 
volving the same question of the statute of limitations, upon the same 
state of facts and the same pleadings, and among those thirty-one suits was 

this of E. A. Oelrichs et al. vs. Hiram Barney. Allowed. 
68 2. That in January, 1873, one of these cases, viz: Thomas N. 
Dale et al., vs. Hiram Barney, was tried before Edwards Pierre- 
pont, esq., to whom said cases had been referred, as referee. Allowed. 

3. That on such trial the defense of the statute of limitations was in- 
sisted on by George Bliss, esq., the U. S. attorney on behalf of the defend- 
ant. Allowed. 7 

4. That the referee in that case, after the evidence was in and arguments © 
closed, decided the question, and made his report in favor of the plaintiffs, 
to which decision and report the defendant excepted. Allowed. 

5. That in fourteen or fifteen other of these cases, tried before said 
Pierrepont, as referee, about the same time, or shortly after the Dale case 
was tried, reports in favor of the plaintiffs were made by said referee, the 
same as in the Dale case, and these reports placed in the hands of George: 
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Bliss, esq., U. S. district attorney and attorney for the defendant, to be 
retained by him until final decision should be made in the case of Dale vs. 
Barney. Allowed. : 

6. That the exceptions in Dale vs. Barney were argued in the U.S. 
circuit court. before Judge Blatchford, who, on April 28, 1875, overruled 
them and confirmed the decision and report of the referee. But judgment 
was not entered up until Oct. 5th, 1876. Allowed. 

12. That the only apparent issue presented to the Supreme Court by 
the record of said case, and by the Solicitor-General’s brief filed in the 

case Oct. 13, 1881. was that of the statute of limitations. 
69 . 13. That it appears by the mandate of the court, that said 
Supreme Court dismissed said writ of error on Oct. 27th, 1881, 
upon the motion of the Solicitor-General of the U.S. Allowed. 


14, That in relation to the question of the statute of limitations, as they 


-appear from the evidence, the facts in this case are the same as in the 
aforesaid case of Dale vs. Barney and the same as in the case of Henne- 
‘quin et al. vs. Barney, recently decided by the referee, and the pleadings 
-are indentically the same in form. Allowed. : 
The plaintiffs request the referee to find as conclusions of law: 
Ist. That upon the facts and pleadings the defendant has not substan- 
' tiated his gag of the statute of limitations as pleaded. Allowed. * 

* * and, 

3rd. That plaintiffs are entitled to recover the excess of duty paid on 
-charges and commissions, the principal as computed by and testified to by 
John V. Williams, amounting to $406.45, according to a statement pre- 
pared by him and put in evidence in this case, with interest thereon to the 

date of the referee’s report. Allowed. 
40 Plaintiffs’ request to find as to the question of laches under the 
decision of Redfield et al. vs. Ystalyfera Iron Company. 

Ist. Plaintiffs filed a note of issue and noticed the cause for trial for 
‘October term, 1870 (again for April term,-1871, and again for October 
term, 1871), and was referred to Edwards Pierrepont, esq., for adjustment 
as to duties on charges and commissions about April 22, 1871, and sub- 
. sequently, on Dec. 19, 1876, was referred to John I. Davenport and sub- 

uently, on August 10, 1882, to Joseph M. Deuel. 
Allowed except as to words in parenthesis.) 
2nd. That in the issue in this case as to duties on charges and commis- 
sions is the youngest of such issues pending in this court, except one, viz, 
Claflin et al. v. Barney ; that at the time this action was commenced, April 
17th, 1868, there were nine hundred and forty-six (946) such actions 
pending, which had been commenced between 1859 and 1868. Allowed. 
3rd. The issug in this case of Oelrichs vs. Barney as to duty paid on 
charges and commissions have been repeatedly tried, and in 154 of the 
947 suits, pending when this action was commenced, verdicts had been 
rendered for the plaintiffs and were then awaiting adjustment and payment. 
Allowed. | 
4th. That new decisions touching such cases were had, which are re- 
ported in the cases of Hutton vs. Schell, 6 Blatch., 48 ; Greenleaf.vs. same, 
6 Blatch., 223 ; Tomes et al. vs, Redfield, 7 Blatch., 139. Allowed. 
71 5th. That on.December 29th, 1870, the Government consented 
| to verdicts for excess of duty paid on charges and commissions in 
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100 cases in which suits had been commenced in the years 1863, ’64,. 
765. Allowed. 

6th. That shortly thereafter, pursuant to consent of the Treasury De-- 
partment and plaintiffs’ attorneys, charges and commissions cases were- 
referred to Edwards Pierrepont as follows, viz: 


Apl. 27, 1871, 54 cases, including this case, commenced between 1863-8.. 
June 21, 66 7 é< 6¢ és 6¢ 6c 

Apl. 19, 1872,135 “ “ “« 1862-5. 
Aug. 13, “ 37 “ +4 « 1859-68. 


233 
Allowed. 
7th. That Judge Pierrepont having been appointed Attorney-General. 
of the United States in 1874 was unable to complete the adjustment of all. 
these cases, but left 105 unadjusted, including this case, which were sub- 
sequently referred to John I. Davenport, on the motion of George Bliss,. 
esq., U. S. attorney. Allowed. 
8th. On December 4th, 1874, 60 cases were referred to Davenport. - 
(Jn same day 26 other cases, were referred to Davenport to adjust the- 
amount due the plaintiffs on charges and commissions. 
And on January 19th, 1875, 368 more cases were referred to Mr.. 
Daveuport, which suits had-been commenced prior to June 1865 ;: 
72 and on Dec. 18, 1876, 105 cases, including this previously referred. 
to Pierrepont. Allowed. 
9th. That in consequence of correspondence and negotiations between E 
the U.S. district attorney, George Bliss, the Secretary of the Treasury,. E 
and the Attorney-General and solicitor-general of the United States, and 4 
claimant’s attorneys, touching the charges and commissions. cases, between 
May 11th and August Ist, 1874, a compromise or stipulation was entered. 
into settling a basis on which it was agreed that these charges and commis-- 
sions cases should be adjusted. Allowed. 
10th. That on May 11th, 1875, this compromise was repudiated by the- 
Government, and on May 21, 1875, defendant’s attorney made a motion 
to vacate all the orders of reference in these charges and commissions. 
eases. Allowed. | 
11th. That from May, 1875, to November, 1876, a vear and a half,. 
only six charges and commissions cases were adjusted and paid. Allowed. 
12th. That from November, 1876, to March, 1877, the Government. 
went on paying, but in March, 1877, they again stopped, and no cases. 
were adjusted or paid till 1878 or 1879. Allowed. 
13th. That in 1878 or 1879 the Government, through General N. M. 
Curtis as special agent of the Treasury, commenced adjusting and dispos- 
ing of such cases, and the plaintiff’s attorney applied to him to adjust and a 
settle this case, but he declined to do it except on condition that plaintiffs’ Be 
attorney would discontinue certain: other actions in which he, Curtis,. ' oa 
i claimed there could be no recovery for want of a protest. Allowed. 
73 14th. That this case, which was first referred to Edwards Pierre- 
pont in April, 1871, and transferred to Davenport in 1876, was. 
transferred to the present referee on August 10, 1882. Allowed. 
15th. That for fully a year prior to August, 1882, plaintiffs’ attorney 
made effort to have the referee Davenport notice this case for a hearing,, 
but without success. Allowed. 
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‘a 16th. The issue as to fees in this case was noticed for trial about 1868, 
rf and was tried in the case of Hutton vs. Schell in 1881; Recknagel vs. 


a] Same ; and Cochran vs. Same, in 1881 and ’82. Allowed. 
72 17th. The plaintiffs request the referee to find as a conclusion of law 
as that by reason of all the facts in consideration with the decision of the 


Supreme Court in the Ystalyfera case the plff’s are entitled to recover in- 
terest upon any amount of princ'pal found due and recoverable in this 
erg from the date of payment to the date of the report herein. Al- 
i owed. 

a4 The defendant by his counsel requested the referee to make the follow- ~— 
ing findings; and where the same are found by him they are marked 
“ allowed,” and where not found “ disallowed.” 

The defendant in the above-entitled action requests the referee therein 
to find as conclusions of fact : 

Ist. That this action was commenced in the superior court of the City of 
New York, April 16, 1868, to recover (besides other things), alleged ex- 
cessive duties. exacted by the defendant therein as collector of customs at 
the port of New York from the plaintiffs therein on certain charges and 
on commissions above the usual rates on or in case of importations made 
by them 2055 a foreign country, or countries to the United States. Al- 
7 lowed. 

74 2d. That on or about May 11th, 1868, this action was duly cer- 
tioraried into this court. Allowed. 

3d. That Nov. 4th, 1869, plaintiffs filed and served a declaration in as- 
sumpsit. Allowed. 

4th. That the subsequent pleadings in addition to the general issue, 
are, 
(a) Plea. That the supposed several causes of action in said declara- 

tion mentioned did not any of them accrue to the plaintiffs at any time 

within six years next before the commencement of this suit. Allowed. 

(b) Replication. That after said several causes had accrued “ defend- 

ant departed from and resided out of this State for several successive 

periods amounting in the aggregate to twelve months, and this suit was 
_ brought within six years and twelve months after the said several causes 
| of ‘action, and each thereof accrued to the plaintiffs.” Allowed. 
‘i (c) Rejoinder. That “before the commencement of this suit he, the 
defendant, did not depart from and reside out of this State for several suc- 

5 cessive periods, amounting in the aggregate tu twelve months, in manner, 
3 and form, &c.,” concluding “ to the country.” Allowed. 
# 5th. That at no time after said cause or causes of action had accrued tT 
¥ did defendant depart from and reside out of this State for any period or 
2 periods = prior to the commencement of this action. Disal- Sar 

lowed. 

7_ 75 6th. That various items of said alleged excessive duties sought 
t to be recovered in this action by the plaintiffs therein were each more 
than six years prior to the commencement of this action paid by them to 
the defendant as said collector on or in case of merchandise mentioned in 
the following dated entries to the following amounts, and on the following 
: dates, viz : S 
. 1861, May 2, John Leslie, paid $32.40, May 2, 1861. 
; ee” ee 17, Sea Vulture, “ a ae 
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1861, Sept. 19, August, paid $0.80, Sept. 19, 1861. 
1862, Jan. 29, Elez.de Hart “ 3.00, Jan’y 29, 1862. 
‘¢ March 15, Bremen, ” 7.50, March15, “ 
Allowed. 
7th. That the plaintiffs did not prosecute or attempt to prosecute this 
action until Februry 8th, 1883. Disallowed. 
As conclusions of law: 
lst. That the plaintiffs are not entitled to recover in this action any of 
the said various items (or interest thereon) of the said alleged excessive 
duties enacted on or in case of importations mentioned in the defendant’s 
6th request to find as conclusions of fact herein. Disallowed. 
2nd. That the plaintiffs are not entitled to recover in this action any 
interest whatever on any of the various items of the aforesaid alleged ex- - 
cessive duties sought to be recovered by them herein. Disallowed. 
76 Afterwards, to-wit, on the 3d day of October, 1884, the ref- 
eree made his report and filed the same Cctober 8, 1884, of which 
the following is a copy : 


U. S. circuit court, southern district of New York. 


USe 
HirRAM BARNEY 


To the Court: 


In obedience to the order of the court of iain 10th, 1882, by which 
this cause was referred to me, to adjust the amount, if any, to which the 
plaintiffs are entitled, I herewith report that I have been attended by 
counsel for the respective parties and have taken and considered the testi- 
mony and exhibits that have been offered. 

I find and report therefrom that, upon the importations specified in 
plaintiffs’ bill of particulars, they are entitled to recover of the defendant 
the sum of four hundred and six dollars and eighty-five cents, as and for 
duties on charges and commission upon such importations in excess of the 

amount lawfully due thereon, and which said amount was illegally 
77 exacted by the defendant from, and paid by said plaintiffs under 

protest, duly made to the defendant in writing ; that in addition 
thereto the plaintiffs are entitled to recover the sum of five hundred and 
ninety-two dollars and forty-six cents being the amount of interest on the 
various items constituting the principal sum, from the date of their respect- 
ive payments to the date of this report, which said principal and interest 
amount in the aggregate to the sum of nine hundred ninety-nine dollars 
and thirty-one cents. 

A detailed statement of the amounts so paid as alinniaia to the defend- 
ant was prepared by an officer of the custom-house and proven before me. 

Certain requests as to findings were submitted in writing by counsel, 
which are returned herewith with my action thereon noted. 

All of which is respectfully submitted. 

New York, October 3, 1884. 


E. A. OELRICH ET AL. 
N. S. 399 


J. M. DEUEL, Referee. 
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To this report of the referee, and to his findings and refusals to find, 
the defendant by his counsel duly made and filed the following exceptions : 

The defendant in the above-entitled action excepts: 

Ker To each and every part of the referee’s report herein dated Oct. 

3d, 1884. | 

2d. To the refusal of the referee to find as requested by the defendant 

in his 5th and 7th requests to find as thas seers of fact. | 
78 3d. To the referee’s refusal to find as requested by the defendant 
in his 1st and 2d requests to find as conclusions of law. 

4th. To the referee’s findings as requested by the plaintiffs herein in 
their 1st, 2d, 3d, 4th, 5th, 6th, 7th, 8th, 9th, 10th, 11th, 12th, 13th, and 
14th requests to find as conclusions of fact in relation to the defense of 
the statute of limitations interposed by defendant. 

5th. To the referee’s finding as requested by the plaintiffs in their Ist, 
2d, and 3d requests to find as conclusions of law as to the defense of the 
statute of limitation. 

6th. To the referee’s finding as requested by the plaintiffs in their re- 
quest to find as conclusions of law as to the recovery. of interest. 

| Exravu Root, 
U. S. Atty. & Atty. for Deft. 


784 The precise question involved in the case was presented to the 
court upon the same pleadings and facts in the case of Hennequin 
et al. vs. Barney, in which the court on July 27th, 1885, filed.the follow- 


ing opinion : 


United States circuit court, southern district of New York. 


HENNEQUIN ET a 
v8. 
BARNEY. 
WALLACE, J.: , 

Exceptions have been filed by both parties to the findings of the referee 
to whom this action was referred under an order of the court upon the con- 
sent of the parties. ; 

The'action was brought to recover alleged excessive duties on “charges. 
andcommissions ” exacted by the defendant, as collector of customs at the 
port of New York, upon importation, made by the plaintiffs between March 
21,1861, and June 30, 1864. 

The action was commenced in a State court by the service of a sum- 
mons on the defendant, April 16, 1868, and was thereupon removed to 


this court. 


The defendant pleaded (1) the general issue, and (2) the statute of limi- 
tations. The plaintiffs replied that defendant departed from and resided. 
out of the State for several successive periods, amounting in the aggregate 

to twelve months, and that the suit was brought within six years and 
79 twelve months after the cause of action accrued. Defendant re- 
joined, denying that defendant departed from and resided out of the 
State for several successive periods, amounting in the aggregate to twelve 
months, etc., etc. It appears by the bill of particulars and the evidence: 


— 
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that plaintiffs’ cause of action for the recovery of part of the duties in 
controversy accrued more than six years prior to the commencement of 
the action, but within six years and twelve months prior. The referee 
has reported in favor of the plaintiffs as to these duties, and the first ques- 
tion raised by the defendant’s exceptions to his report relates to the correct- 
ness of this finding. As is conceded by counsel for both parties, the case 
turns as to this point upon the construction and meaning of the State 
statutes of limitation enacted in 1851, and being sections 91 and 100 of 
the Code of Procedure of that year. 

Section 91 provided that an action upon a contract, obligation, or lia- 
bility, express or implied (except a judgment or decree, or a sealed instru- 
ment), shouid be commenced within six years after the same had accrued. 

Section 100 provided that if, when the cause of action accrued against 
any person, he should be out of the State, the action might be commenced 
after the return of such person, into the State; and if, after such cause of 
action should have accrued, such person should depart from and reside 
out of the State, the timé of his absence should not be deemed or taken as 

anv part of the time limited for the commencement of the action. 


80 Under the last section it was well settled by the decisions of the 
State courts that suceessive residences out of the State could be 
accumulated. : 


The evidence shows that the defendant did depart from and remain out 
of the State for several successive periods after some of the causes of ac- 
tion for duties accrued, and before the conimencement ofthe suit, which, - 
taken together, amounted to the period of twelve months; that these ab- 
sences were not a temporary departure, followed by an immediate return, 
but that he was not absent with any intent to change his domicile, and 
his domicile was, during these periods, at Kingsbridge, in this State. 

The question is whether it was not incumbent upon the plaintiff to show 
more than this, and whether, within section 100, a person resides out of 
the State during the period when his domicile is within it. 

It was held in Harnden vs. Palmer, 2 ed., Smith, 172, 175, that, 
although the statute distinguishes between simply departing from and re- 
siding out of the State, it was not intended to apply only tu cases when a 
party has lost his legal residence here for ali purposes, and that the word 
‘* reside,” as there used, means a material absence from the State, as con- 
tradistinguished from a temporary departure followed by an immediate 
return. 

Whatever view might be reached if the question were an open one in 
this court, its consideration is foreclosed by the decision of this court, 
Blatchford, J., in Dale vs. Barney. No opinion was written in that case, 

but the question was presented, as it is here, upon exceptions to a 
81 referee’s report, and the referee has carefully considered it and 
expressed his views at large. 

The court apparently adopted the opinion of the referee. The facts, the 
findings, and the exceptions were precisely those now before the court, and 
the decision then made, holding that the defendant’s absences were to be 
added to the six years, must be deemed controlling in the present case. It 
is stated by counsel for the defendant that.the case of Kaupe vs. Barney 
presented the same question and was decided by the same judge. in a dif- 
ferent way. This is not apparent from the record in that case, which has 
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been handed: up by counsel, and it would seem from the recitals of the 
order entered in that case that the exceptions were only presented for a 1 pro 
forma disposition of the case. * * * 


Afterwards, to wit, on the 21st day of October, 1885, the plaintiffs, by 
their counsel, moved the court to overrule the exceptions of the defendant 
to the referee’s report in this case and to confirm the same; and the de- 
fendant, by his ccunsel, moved the court to sustain his exceptions to said 


" report and to overrule the said report in so far as excepted thereto by 


him, | 
Whereupon, on the. 21st day of October, 1885, the court made the fol- _ 


lowing order, which was duly filed on October 24, 1885: 
82 U.S. circuit court, south. dist. of New York. 


E. A. OQELRICHS ET AL. ) 
vs. ‘ee S. 399. 


Hrram BARNEY. 


This cause, coming on to be heard upon exceptious filed by defendant to 
the report of J. M. Deuel, esq., the referee, filed herein October 8th, 1884, 
and after hearing, Thomas Greenwood, esq., representing Elihu Root, esq., 
U. S. attorney, for the defendant, and A. W. Griswold, esq., attorney for 
the plaintiffs, and due deliberation had, it is— 

Ordered, that the defendant’s exceptions to the referee’s report be over- 
ruled, and the said report be and the same is hereby confirmed. 


Dated October 21, 1885. 
Wn. J. WALLACE. 


(Endorsed :) Filed Oct. 24,1885. A copy. Timothy Griffith, clerk. 
[L. s.] 


83 To this order and decision of the court embodied therein the de- 

fendant by his counsel duly excepted so far as the same overruled 
the defendant’s aforesaid exceptions to the rulings of the referee upon the 
question of the statute of limitations raised by the pleadings and by de- 
fendant’s requests to the referee to find as to such question; and also to 
the referee’s rulings upon the question of the right of plaintiffs to recover 
interest, which exception was duly noted and allowed. 

And inasmuch as the exceptions, matters, and things aforesaid would 
nut otherwise appear by the record, I have settled, allowed, and signed 
this bill of exceptions; and 

It is ordered that the same be filed as a part of the record herein nunc 
pro tuncas of October 24, 1885, with like force and effect as if the same 
had been reduced to writing and filed before the entry of said order. 


Witness my hand at the city of New York this 6th day of Sept., 1887. 
Wma. J. WALLACE. 


And afterwards, to wit, on the 18th day of January, 1886, at a stated 
term of this court, begun ‘and holden on the third Monday of October, 
1885, before the honorable Hoyt H. Wheeler, district judge of the United 
States for the district of Vermont, duly assigned to hold this court, the 
aforesaid issues so joined as between the parties aforesaid as by the record 
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more fully appears, came on to be tried by a jury duly empannelled and 

sworn for that purpose ; and the said plaintiffs being represented by Al- 

mon W. Griswold, esq., and the said defendant by William Dorsheimer, 

esq., United States attorney, and Thomas Greenwood, esq., assistant United 

States attorney, and in the course of the trial said counsel for the 

84 defendant did take and allege sundry exceptions to the rulings, 

instructions, charge, and directions of the court and directions to 

the jury as then and there prayed for by them, which exceptions are here- 
inafter severally set forth. 

To maintain the said issues upon their part the plaintiffs produced as 

a witness in their behalf I. Augustus Stanwood, who, being duly sworn, 

testified that he was a clerk in the auditor’s department of the custom- 

house in the city of New York; that he was a refund clerk in the auditor’s 


division of the said custom-house and had been since 1878. That .. 


during the past two years he had made adjustment of excess or returns of 
fees for oaths, stamps, and orders. That he could not tell how many such 
adjustments he had made since the receipt by the collector of the letter 
from the Secretary of the Treasury dated February 16, 18%5, but perhaps 
fifty or seventy-five cases, possibly more. That the basis on which he 
had adjusted these cases was that of a fee of twenty cents for each oath on 
an entry of each importation made by the plaintiffs; a fee of twenty cents 
for each stamp on each invoice, and in the case of consumption entries also 
a fee of twenty cents for each delivery.order, there being accounted on such 
entries one order for each invoice, but for warehouse entries instructions were 
to allow where there was one invoice one order, where there are more than 
one invoice half as many orders as there are invoices. That is the basis 
upon which those cases have been made up. 

The plaintiffs, by their counsel, then offered in evidence a letter from 
the Secretary of the Treasury to the collector of customs, dated February 

16, 1885. 
85 To the admission in evidence of this letter the defendant, by his 
counsel objected, on the ground that the same was incompetent, 
irrelevant, and immaterial. 

This objection the court overruled; to this ruling the defendant, by his 
counsel, excepted which exception was duly noted and allowed. 

This letter was thereupon admitted in evidence and is hereto annexed 
and marked Exhibit K. 

Plaintiffs, by their counsel, then offered in evidence a letter from the 
Secretary of the Treasury addressed to Almon W. Griswold, dated Feb- 
ruary 16, 1866. 

To its admission in evidence the defendant, by his counsel, made the 
same objection as just stated. 

This objection the court overruled ; to this ruling the defendant, by his 
counsel, excepted, which exception was duly noted and allowed. 

. This ‘letter was then admitted in evidence and is hereto annexed and 

marked, Exhibit L. 
86 The witness Stanwood was asked by counsel for plaintiffs the 
following question : 

Q. Have you adjusted this case on fees for oaths, stamps and 
orders upon the basis prescribed by the Secretary of the Treasury in his 
his letter of February 16, 1885 ? 
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‘To this question the defendant by his counsel objected, on the ground 
that the same was incompetent, irrelevant, and immaterial. 

This objection the court overruled, to this ruling the defendant, by his 
counsel, excepted ; which exception was duly noted and allowed. 

The witness then answered. 

‘A. I have made an adjustment of such fees in this case; that is, In 
the entries embraced in the bill of particulars without the considera- 
tion of the question of the statute of limitations, and I have found 
that amount of fees to be 

The Court. He wanted to know if you had made the adjustment in 
accordance with that letter. 

A. Yes, sir; I have. 

The counsel for the plaintiff then asked the witness the following ques- 
tion : 

Q. Now will you be kind enough to state to the court and jury the 
amount of principal of such fees ? 

To this question the defendant by his counsel objected, upon the 
ground, 

First. That the same was incompetent, immaterial, and irrelevant ; 

and . 
87 Second. That the plaintiffs have not proven that any fees have 
been paid by them to the defendant as collector. 

This objection the court overruled ; to this ruling the defendant, by his 
counsel, excepted, which exception was duly noted and allowed. 

“A. I find it to be $113.60.” | 

“Q. What is the amount of interest on that sum up to the present 
time ?” 

To this question the defendant, by his counsel, objected on the ground 
that the same was incompetent, irrelevant, and immaterial. 

This objection the court overruled ; to this ruling the defendant, by 
his counsel, excepted, which exception was duly noted and allowed. 

“A. Seven per cenit. interest on the principal from the dates of payment 
to December 31, 1879, $134.14; six per cent. interest from that time till 
January 18, 1886, I haven’t computed ; [ did not know it was required, 
but it was about $41.00 ; I will make this computation exactly.” 

Plaintiffs’ counsel then said, “If your honor will allow him, witness, 
to state that hereafter, I will turn the witness over to the defendant.” 

The defendant’s counsel then said, ‘“‘ I do not know that I have got 
airything to ask this witness. There has been no proof that there has 

been anything paid by these plaintiffs as the case now stands.” 
88 Plaintiffs’ counsel then offered in evidence a letter from the 
United States attorney to Almon W. Griswold, dated November 
11, 1884. 

To the admission in evidence of this letter the defendant, by his coun- 
sel, objected, on the ground that the same was irrelevant, incompotent, 
and immaterial, 

This objection the court overruled. To this ruling the defendant, by 
his counsel, objected, which exception was duly noted and allowed. 

The letter was then admitted in evidence, a copy of which is hereto an- 
nexed and marked Exhibit M. : 
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Plaintiffs, by their counsel, offered in evidence a letter from Almon W. 
Griswe!d to United States attorney, dated November 12, 1884. 

To the admission in evidence of this letter the defendant, by his coun- 
sel, objected, on the ground that the same was irrelevant, incomptent, and 
immaterial. 

This objection the court overruled. To this ruling the defendant, by 
his counsel, excepted, which exception was duly noted and allowed. 

The letter was then admitted in evidence, a copy of which is hereto an-. 
nexed, marked Exhibit N. 

The plaintiffs, by their counsel, then offered in evidence a letter from 
the Secretary of the Treasury to the collector of customs, dated April 12, 
1883. 

To the admission in evidence of this letter the defendant, by his coun- 
sel, made the same objection as last stated. 

This objection the court overruled. To this ruling the defendant, by 

his counsel, excepted, which exception was duly noted and allowed. 
89 This letter was then admitted in evidence, a copy of which is 

| hereto annexed and marked Exhibit O. 

Plaintiffs, by their counsel, then offered in evidence a letter from Almon 
W. Griswold to the United States attorney, dated January 3, 1885. 

To the admission in evidence of this letter the defendant, by his counsel, 
made the same objection as last stated. 

This objection the court overruled ; to-this ruling the defendant, by his 
counsel excepted, which exception was duly noted and allowed. 

This letter was then admitted in evidence, a copy of which is hereto 
annexed and marked Exhibit P. 

Plaintiffs, by their counsel, then offered in evidence a letter from the 
United States attorney to Almon W. Griswold, dated January 6, 1885. 

To the admission in evidence of this letter the defendant, by his counsel, 
made the same objection as last stated. 3 

This objection the court overruled; to this ruling the defendant ex- 
cepted, which exception was duly noted and allowed. 

This letter was then admitted in evidence, and is hereto annexed and 
marked Exhibit Q. 

Plaintiffs, by their counsel, then offered in evidence a letter from Almon 

W. Griswold to the United States attorney, dated January 17, 1885. 
90 To the admission in evidence of this letter the defendent by his 
counsel made the same objection as last stated. 

This objection the court overruled ; to this ruling the defendant, by his 
counsel, excepted, which exception was duly noted and allowed. “This 
letter was then admitted in evidence, a copy of which is hereto annexed 
and marked Exhibit R. | 

The plaintiff, by their counsel, then offered in evidence a letter from 
Almon W. Griswold to the United States attorney, dated January 29, 1885. 

To the admission in evidence of this letter the defendant, by his coun- 
sel, made the same objection as last stated. 

This objection the court overruled ; to this ruling the defendant, by his 
counsel, excepted, which exception was duly noted and allowed. 

This letter was then admitted in evidence, a copy of which which is 
hereto annexed and marked Exhibit S. 

Plaintiffs, by their counsel, then offered in evidence a letter from the 
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United States attorney to Almon W. Griswold, dated January 23d, 1885. 

To the admission in evidence of this letter the defendant, by his coun- 
sel, made the same objection as last stated. : 

This objection the court overruled; and to this ruling the defendant, by 
his counsel excepted, which exception was duly noted and allowed. 

The letter was then admitted in evidence, a copy of which is hereto an- 
nexed and marked Exhibit ‘T. 

The plaintiffs, by their counsel, then offered in evidence a letter from 


-Almon W. Griswold to the United States attorney, dated January. 24, 


1885. 
91 To the admission in evidence of this letter the defendant, by his 
counsel, made the same objection as last stated. 

This objection the court overruled, to this ruling the defendant, by his 
counsel excepted, which exception was duly noted and allowed. 

This letter was then admitted in evidence ; a copy of which is hereto 
annexed and marked Exhibit U. 

The plaintiffs then recalled as a witness in their behalf, I. Augustus 
Stanwood, who was asked the following question : 

*Q. I will ask you to repeat what you have heretofore testified to as to 
the amount of principal in this case for fees ? ” 

To this question the defendant, by his counsel, objected, on the ground 
that the same was incompetent, irrelevant, and immaterial. 

This objection the court overruled ; to this ruling the defendant, by 
his counsel, excepted; which exception was duly noted and allowed. 

‘A. I found the principal to be $113.60; seven per cent. interest 
$134.14; six per cent. interest to January 18, 1886, $41.38, making 
$289.12.” 

Witness further testified that the interest on the amount found by the 
referee in his afuresaid report on $999.31 from October 3, 1884, to the 

present time was $77.43, making with said principal sum $1,076.74. 
92 The plaintiffs then offered in evidence a letter from Almon W. 
Griswold to the Secretary of the Treasury, dated February 11, 1885. 

To the admissionin evidence of this letter the defendant, by his counsel, 
objected, on the ground that the same was incompetent, immaterial, and 
irrelevant. 

his objection the court overruled; to this ruling the defendant, by his 
counsel, excepted; which exception was duly noted and allowed. 

This letter was then admitted in evidence; a copy of which is hereto 
annexed and marked Exhibit V. | 

The plaintiffs then rested. 

The defendant, by his counsel, moved the court to direct the jury to find 
a verdict in his favor as to the plaintiffs’ claim for fees, 

First. On the ground that they had not proved that these fees were 
paid by them to the defendant. 3 

Second. That they have not proved facts sufficient to entitle them to 
recover. ! 

This motion the court denied, and to this ruling the defendant, by his 
counsel, excepted ; which exception was duly noted and allowed. 

The defendant, by his counsel, then moved the court to direct the jury 
to find a verdict in his favor as to the issue of charges and commissions, 


upon the ground that the plaintiffs had not proved facts sufficient to entitle. 


them to recover. 
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93 This motion the court denied, and to this ruling the defendant, 


by his counsel, excepted ; which exception was duly noted and al- 
lowed. 

The defendant then produced as a witness in his behalf I. Augustus 
Stanwood, who testified : That he had adjusted certain amount of princi- 
pal for fees as claimed by the plaintiffs, as already testified to by him ; 
that he never saw any of those fees paid by the plaintiffs, to anybody ; 
that he did not know whether any of them had ever been paid, and that 
if they had been paid he did not know when they were paid. 

This witness on cross-examination testified : That he had been a referee 
appointed by the court to adjust two fee cases some years ago; that he 
thought these cases were the Hutton and the Recknagel and Cochran cases; 
that there was a good deal of evidence in the Cochran cases tending to show 
the payment of fees in that case; that he remembered some of them; that 
he had no doubt that the invoices and entries themselves in that case showed 
the amount of fees paid for oaths and for stamps on invoices. 

Both sides having rested the defendant by his counsel moved the court 
to direct the jury to find a verdict in his favor as to the plaintiffs’ claim 
for fees, on the ground— 

First. That they had not proven that these fees had been paid. 

Second. On the ground that they had not proven facts sufficient to en- 
title them to recover. 

This motion the court denied, and to this ruling the auteniinads 
94 by his counsel, excepted ; which exception was duly noted and al- 
lowed. 

The defendant, by his counsel, then moved the court to direct the jury 
to find a verdict in his favor as to the issue of charges and commissions, 
on the ground that the plaintiffs had not_ proven facts sufficient to entitle 
them to recover. 

This motion the court denied, and to this ruling the defendant, by his 
counsel, excepted ; which exception was duly noted and allowed. 

The Court. I think the Government is bound by the arrangement 
which it made with the plaintiffs’ attorney. I think that this matter 
should be adjusted, and that Mr. Stanwood has adjusted it according to 
that arrangement and the plaintiffs are entitled to a verdict accordingly. 
So, gentlemen, you may render a verdict for the plaintiffs for $289.12 for 
fees, and $1,076.74 for excess of duties paid on charges and commissivns 
on the report of the referee. 

To the direction of the court to the jury to find a verdict for the plaint- 
iffs as to charges and commissions, the defendant, by his counsel, excepted ; 
which exception was duly noted and allowed. 

To the direction of the court to the jury to find a verdict for the plaint- 
iffs as to fees, the defendant, by his counsel, excepted ; which exception 
was duly noted and allowed. 

To the direction of the court to the jury in so far as it directed the jury 
to find that the plaintiffs were entitled to recover any interest whatever, 
the defendant, by his counsel, excepted ; which exception was duly noted 

— and allowed. 
95 The jury thereupon found a verdict for the plaintiffs under the 
direction of the court. And inasmuch as the exceptions, matters, 
and things aforesaid would not otherwise appear by the record, I have 
settled, allowed, and signed this bill of exceptions, and 
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e 
It is ordered that the same be filed as a part of the record herein nunc 
pro tunc as of Jany. 18, 1886, with like force and effect as if the same had 
been reduced to writing and filed before the cause was given to the jury. 
Witness my hand, at the city of New York, this 18th day of August, 
1887. 
Hoyt H. WHEELER. 


96 PLAINTIFFS’ EXHIBIT, A. 


Supreme Court of the United States No. 138. Hiram Barney, late col- 
lector of the port of New York, plaintiff in error, vs. Thomas N. Dale, 
George Richmond, John R. Harris, and Joseph H. Brown. In error to 


the circuit court of the United States for the southern district of New 
York. 


97 UNITED STATES OF AMERICA, 8s: 


The President of the United States to the judgesof the circuit court 
of the United States for the southern district of New York, greeting : 
Because in the records and proceedings and also in the rendition of the 

judgment of a plea which is in the said circuit court before you, between 
Thomas N. Dale, George Richmond, John R. Harris, & Joseph H. Brown, 
plaintiffs, and Hiram Barney, defendant, a manifest error hath happened 
to the great damage of the said Hiram Barney as by his complaint ap- 
pears: We being willing that the error, if any hath been, should be duly 
corrected and full and speedy justice done to the party aforesaid in this 
behalf, do command you, if judgment be therein given, that under your 
seal, distinctly and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Supreme Court of the United 
States, together with this writ,so that you may have the same at Wash- 
ington on the second Monday of October, eighteen hundred and seventy- 
eight, in the said Supreme Court, to be then and there held, that the rec- 
ord and proceedings aforesaid being inspected the said Supreme Court 
may cause further be done thereon to correct that error what of right 
and according to the laws and customs of the United States should be 
done. 

Witness the honorable Morrison R. Waite, Chief-Justice of the said Su- 
preme Court, the 31st day of July,in the year of our Lord one thousand 
eight hundred and seventy-eight. ; 

[ SEAL. | JOHN I. DAVENPORT, 
3 Clerk. 
The foregoing writ is hereby allowed. 

SaM’L BLATCHFORD. 


(Indorsed:) A. 171. U.S. Supreme Court. Hiram Barney, plaintiff 
in error, against Thomas N. Dale, George Richmond, John R. Harris, & 


Joseph H. Brown, defendants inerror. Writ of error. Stewart L. Wood- 


ford, att’y for pl’ff in error. U. S. circuit court. Filed Aug. 1, 1878. 
John I. Davenport, clerk. 7 
I hereby admit of a copy of the within. 
ALMON W. GRISWOLD, 
Atty. for Dey’ts in Error. 


Aue. 1,778. 
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UNITED STATES OF AMERICA, 
Southern district of New York, ss: 


I, John [. Davenport, clerk of the circuit court of the United States of | 
America for the southern district of New York, in the-second circuit, by 
virtue of the foregoing writ of error and in obedience thereto, do hereby 
certify that the foregoing pages, numbered from 3 to 51, inclusive, contain 
a true and complete transcript of the record and proceedings had in said 
court in the case of Hiram Barney, plaintiff in error, against Thomas N. 
Dale, George Richmond, John R. Harris, and Joseph H. Brown, defendants 
in error, as the same remain of record and on file in said office. 

In testimony whereof I have caused the seal of said court to be hereunto 
affixed at the city of New York, in the southern district of New York, in 
the second circuit, this ninth day of October, in the year of our Lord one 
thousand eight hundred and seventy-eight, and of the Independence of the 
said United States the one hundred and third. 

[SEAL. ] JOHN I. DAVENPORT, 

| Clerk. 


a Summons for a money demand on contract. 
N. Y. superior court. 


Tuomas N. DALE, GEoRGE RICHMOND, JOHN ) 
R. Harris, & Joseph H. Brown { ee 
: + Com not ser. 
agaist | a » 
HrrRAM BARNEY. ) 


To the above-named defendant : 

You are hereby summoned and required to answer the complaint in 
this action, which will be filed in the office. of the clerk of the superior 
court of New York City, at the city hall in said city, and to serve a copy 
of your answer to the said complaint on the subscriber, at his office, 
No. 20 Nassau st., in said city, within twenty days after the service of 
this summons on you, exclusive of the day of such service; and if you 
tail to answer the said complaint within the time aforesaid, the plaintiffs 
in this action will take judgment against you for the sum of two thousand 
dollars, with interest from the eighth day of April, one thousand eight 
hundred and sixty-one, besides the costs of this action. 

Dated New York, Jany. 2nd, 1868. 

A. W. GRISWOLD, 
Plaintiffs’ Attorney, 20 Nassau st. 


(Endorsed :) New York superior court. Thos. N. Dale etal. against 
Hiram Barney. Summons. A. W. Griswold, pl’ffs’ att’y, 20 Nassau st.. 


NEw YORK, , 1868. 


Due service of a copy of the within is hereby acknowledged. 
Served Dft Barney Feb’y 3, 1868. 
7 A. H. 


. : 
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Notice of appearance. 


New York superior court. 


ads. 


HrramM BARNEY 
Tuomas N. DALE & AL. 


Sir: You will please take notice that I am retained by and appear as 
attorney for Hiram Barney, the defendant in this action, and demand 
service of a bill of particulars of the plaintiffs’ claim herein, and a copy 


of their complaint, upon me at my office in the U. S. court buildings, Nos. 
41 and 43 Chambers street, in the city of New York. 
Yours, &c., { 

, SAMUEL G. COURTNEY, y 

Attorney for Defendant. ‘ 


To A. W. GRISWOLD, Esq., 
Plaintiffs’ Attorney. 


9 
(Endorsed :) Superior court. Hiram Barney ads. T. N. Dale & al. 
Notice of appearance. S. G. Courtney, defendant’s attorney. . 

Due service of a notice, of which the within is a copy, is hereby ad- | 
mitted. 
Dated New York, , 186. : { 
A. W. GRISWOLD. le 
Rec’d Feb’y 15, ’68. . 

A. H. 
99 The President of the United States of America to the judges of s 


the superior court of the city of New York, greeting : 
We, for certain reasons, being desirous that our circuit court of the 
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United States for the southern district of New York, in the second circuit, 
shall be certified of a certain cause commenced before you against Hiram 
Barney, defendant, by Thomas N. Dale & al:, plaintiffs, do therefore com- 
mand you that the record and proceedings in the said cause, you distinctly 
and openly send to the said circuit court, at the city of New York, on the 
24th day of February, 1868, as fully and amply as the same are remain- 
ing béfore you by whatever names the said parties may be called therein, 
together with this writ, that our said court may cause to be further done 
thereupon what of right ought to be done. 
Witness Salmon P. Chase, esquire, Chief Justice of the Supreme Court 


of the United States, the 17th day of February, in the year one thousand 
eight hundred and sixty-eight. 


[SEAL. ] 


SAMUEL G. COURTNEY, 
Defendant's Attorney. 


KENNETH G, Wurre, Clerk. 


(Endorsed :) U.S. circuit court. Hiram Barney, ads. T. N. Dale & al. 
Copy certiorari. S. G. Courtney, defendant’s attorney. 
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Sir: Take notice that the within is a copy of a certiorari this day issued 
out of the circuit court of the United States for the southern district of 
New York. ° 

New York, Feb. 17, 1868. 

Yours, &c., 
S. G. CouRTNEY, 
Defendant's Attorney. 


Due service:of a copy of the within and of the above notice is hereby 
admitted. 
New York, , 186 . 
A. W. GRISWOLD, 
Plaintiffs’ Attorney. 


Rec’d Feb’y 17, ’68. 
A. H. 


U. S. circuit court. 


Tuomas N. DALE ET AL. 
vs. 
Hiram BARNEY. 


SOUTHERN DistrRicT oF NEW YORK, 8g.: 


The above-named plaintiffs come here into court, and by A. W. Griswold, 
their attorney, suggest and give the court now here tv understand and be 
informed that heretofore, to wit, on the 3d day of February, 1868, last 
past, an action was commenced in the superior court of the city of New 
York, according to the laws of the State of New York, and the rules and 
practice of said court in such case made and provided, in favor and in the 
name of the said plaintiffs against the defeaifant herein, upon and for the 
same cause of action hereinafter set forth, and the summons therein was. 
filed in the clerk’s office of the said superior court; that the defendant 
afterwards, by his attorney, duly appeared in said action and such pro- 

ceedings were thereupon had that afterwards, and on the 24th day 
100 of February, in the year of our Lord one thousand eight hundred 

and sixty-eight, the said action was in due form of law removed 
by writ of certiorari for further prosecution and trial into this court, accord- 
ing to the act of Congress in such case made and provided ; and the clerk 
of the said superior court did thereupon return the said writ with the sum- 
mons aforesaid, and did file the same in this court, according to the course 
and practice of this court, which allegations and suggestions the defendant 
does not deny, but admits the same to be true. 

Wherefore, let the further proceedings and trial in this action against 
the defendant be continued in this court. 

And the plaintiffs accordingly, by their attorney aforesaid, complain of 
the defendant herein in a plea of trespass on the case. 

For that whereas the said defendant, on the 8th day of April, one thou- 
sand eight hundred and sixty-one, at the city of New York, in the southern 
district aforesaid, was indebted to the said plaintiffs in the sum of two 
thousand dollars, lawful money of the United States of America, for money 
before that time lent and advanced by the said plaintiffs to the said de- 
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fendant, and at the special instance and request of said defendant. And 
for other money by the said plaintiffs before that time paid, laid out, and 
expended for the said defendant, and at the request of the said defendant. 
And for other money by the said defendant before that time had and re- 
ceived to and for the use of the said plaintiffs. And being so indebted, the 
said defendant, in consideration thereof, afterwards, to wit, on the same day 
and year, and at the place aforesaid, undertook, and then and there faith- 
fully promised the said plaintiffs well and truly to pay unto the said plaint- 
iffs the said sum of money in this count mentioned, when the defendant 
should be thereunto afterwards requested. - 

And whereas also the said defendant afterwards, to wit, on the same 
day and year, and at the place aforesaid, accounted together with the said 
plaintiff of and concerning divers other sums of money before that time 
‘due and owing from the said defendant to the said plaintiffs, and then 
and there being in arrear and unpaid, and upon ,such accounting the said 
defendant then and there was found to be in arrear, and indebted to the 
said plaintiffs in the further sum of two thousand dollars of lawft:] money, 

as aforesaid. And being so found in arrear and indebted to the said plaint- 
iff, the said defendant, in the consideration thereof, afterwards, to wit, on 
the same day and year, and at the place aforesaid, undertook, and then and 
there faithfully promised the said plaintiffs well and truly to pay unto 
the said plaintiffs the said sum of money last mentioned, when the said 
defendant should be thereunto afterwards requested. Nevertheless, the 
said defendant (although often requested, &e.) has not yet paid the said 
several sums of money above mentioned, or any or either of them, or any 
part thereof, to the said piaintiffs, but to pay the same orfany part thereof 
to the said plaintiffs the said defendant has hitherto wholly refused, 
and still does refuse, to the damage of the said plaintiffs two thousand 
dollars, and thereof the plaintiffs bring suit, &c. 
A. W. GRISWOLD, 
Attorney for Plaintiffs. 


(Endorsed :) U.S. circuit court. T. N. Dale et al. vs. Hiram Barney. 
Declaration. A. W. Griswold, pl’ffs’ att’y. 


Please take notice, that on filing a declaration in this cause, with a 


copy whereof you are hereby served, a rule has been entered in the 


101 


book of common rules, kept in the office of the clerk of this court 
at the city of New York, requiring the within-named defendant 
to plead to said declaration in twenty days after service of a copy 


thereof and notice of said rule or judgment on his attorney. 


New York, March 11th, 1868. 


. 


A. W. GRISWOLD, 
PU ffs’ Atty. 


Service of a copy of within and of the above notice is admitted. 
N. Y., March 14, 1868. 


Sam’. G. CourRTNEY, 
Dfrts Atty. 
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BARNEY, COLLECTOR, VS. OELRICHS ET AL. 
Plea. 
United States circuit court, southern district of New York. 


HrramM BARNEY 
ads. 
THomas N. DALE «& AL. 


And the said defendant, Hiram Barney, by Samuel G. Courtney, his 
attorney, comes and defends the wrong and injury, when, &c., and says. 
that he did not undertake and promise in manner and form as the said 
plaintiffs in this suit have above thereof declared against the said de- 
fendant. And for a further and other plea in this behalf, the said de- 
fendant says that the said supposed causes of action did not, nor did 
any of them, accrue to the said plaintiffs at any time within six years 
next before the commencement of this suit, and this the said defendant 
is ready to verify, and of these he puts himself upon‘ the country, and. 
the said plaintiffs do the like, &e. 


Be Cw Be RS LEE GE 


SAMUEL G. COURTNEY, 


=~ 


; Defendant's Attorney. 
To A. W. GRISWOLD, Esq., 
Plaintiffs’ Attorney. 
, (Endorsed:) U.S. circuit court. Hiram Barney ads. Thomas N. Dale 
& al. Plea. Samuel G. Courtney, attorney for defendant. 
! You will please take notice that the plea of the defendant in the above 
‘ cause, of which the within is a copy, was this day filed in the office of the 
, clerk of the U.S. circuit court for the southern district of New York. 
New York, March 24th, 1868. 
Yours, Ke., _ §.G. CourTNEY, 
4 Defendant's Attorney. 
To , Esq., 
Plaintiffs’ Attorney. 
0 Reply. 
’ 
‘ U.S. circuit court. southern district of New York. 
,  Tuos. N. DALE ET AL. 
; vs. 
: Hiram Barney. 
’ And the said plaintiff’, as to the plea of the said defendant by him: 
first above pleaded, and whereof he hath put himself upon the country,, 


do the like. 
And the said plaintiff’, as to the plea of the said defendant by him lastly 
above pleaded, say that the said plaintiff’, by reason of anything 
102 _ by the said defendant in that plea alleged, ought not to be barred 
from having and maintaining their aforesaid action thereof against 
the said defendant, because they say that after the said several causes of 
action in the said complaint mentioned had accrued so the said plaintiff’,. 
the said defendant departed from and resided out of this State for several. 
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successive periods, amounting in the aggregate to twelve months, and this 1 
suit was brought within six years and twelve months after the said several 
causes of action and each and every thereof accrued to these plaintiffs. : " 
_ And this the said plaintiffs are ready to verify, wherefore they pray 
judgment and their damages by them sustained to be adjusted, &c. 
| A. W. GRISWOLD, k 
Plaintiffs’ Attorney. \ ‘ 
(Endorsed): United States circuit court. Thos. N. Dale et al. vs. Hi- f 
ram Barney. Reply. A. W. Griswold, plaintiffs’ attorney. ; ; ; 
You will please take notice that the reply of the plaintiffs to the plea k 
of the defendant in the above cause, of which the within is a copy, was ¢ a 
this day filed in the office of the clerk of the United States circuit court a 
for the southern district of New York. } a 
New York, April 29, 1868. ve. 
Yours, &e., : . I 
A. W. GRISWOLD, ‘ 
Plaintiffs’ Attorney. é é 
To S. G. CouRTNEY, | 
Defendant's Attorney. . 
Rejoinder. f 
U. S. circuit court, southern district of New York. | | 
Tuomas N. Daze & At. } y . 
ve. & 
- Hrram Barney. if 
4 
And the said defendant, as to the said replication of the said plaintiffs ly 
to the said second plea of the said defendant, says that the said plaintiffs it 


ought not by reason of anything by them in that replication alleged to | 
have or maintain their aforesaid action thereof against him, the said de- 
fendant, because he says that after the said several supposed causes of 
action in the said complaint mentioned had accrued to the said plaintiffs, 
and before the commencement of this suit, he, the said defendant, did not 
depart from and reside out of this State for several successive periods, 
amounting in the aggregate to twelve months, in manner and form as the 
said plaintiffs have above in their said replication in that behalf alleged. : 
And of this he, the said defendant, puts himself upon the country, and the | 
said plaintiffs do the like. 


Epwarps PIERREPONT, \ 
Defendant's Attorney. 


{Endorsed :) U. S. circuit court, sourthern district of New York. 
Thomas N. Dale & al. vs. Hiram Barney. Rejoinder. Edwards Pierre- 
pont, defendant’s att’y. : 


To A. W. GRIswoLp, Esq., : ; 4 
PUfs’ Atty: ; : 
You will please take notice that the rejoinder of the defendant in the 
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103 above cause, of which the within is a copy, was this day filed in the of- 
fice of the clerk of the U.S. circuit court for the southern district 
of New York. 
New York, Jan. 31, 1870.° 


Yours, d&c., 
EDWARDS PIERREPONT, 


Deft’s Atty. 


And the said parties having stipulated in writing to refer the issues to 
the Hon. Edwards Pierrepont, as referee, and said referee having made 
his report, filed December 8, 1874, in the office of the clerk of this court, 
by which he found in favor of the plaintiffs for the sum of nine hundred 
and thirty-nine & +48, dollars in gold & silver coin, paid as and for duties 
as of January 27th, 4373, and the defendant having duly excepted to said 
report, and such exceptions coming on to be heard before Hon. Samuel 
Blatchford, district judge, he, on the 28th day of April, 1875, did over- 
rule such exceptions and confirm said referee’s report, and directed judg- 
ment in favor of the plaintiffs and against the defendant for the above 
amount, as reported by the referee. 

Therefore it is considered that the said plaintiffs recover against said 

939 46 Gefendant their aenenge aforesaid, amounting to nine hundred | 

$2” and thirty-nine & ;*8 dollars in gold and silver coin, and their 
$1, 602 16 costs and. charges now here adjudged, amounting to three hundred 
and sixty-two & ,4% dollars, amounting together to the sum of thirteen 
hundred and two LY 1S. dollars. 

Judgment signed this 5th day of Oct., 1876. 


J. M. DEUL, 
Dep. Clerk. 


"(Endorsed :) U.S. circuit court, southern district of New York, Thomas 
N. Dale et al. vs. Hiram Barney. Judgment roll. A. W. Griswold, 
pl’ffs att’y, 120 Broadway, N. Y. Filed Oct. 5, 1876. 


U. S. circuit court, southern district of New York. 


At a stated term of the circuit court of the United States of America 
for the southern district of New York, in the second circuit, held at the 


- United States court rooms, in the city of New York, on Saturday the 22d 


day of April, in the year of our Lord one thousand eight hundred and 
seventy-one. 


Present the honorable L. B. Woodruff, circuit judge. 


THos. N. DALE ET AL. ) 
v8. 
Hrram BARNEY, 
and 54 other cases. | 


.U.S. circuit court, southern district of New York. 


It is hereby stipulated and agreed that the order hereto annexed be 
entered by and with the consent and direction of the court in each of the 
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several above entitled causes—fifty-four in all—and that upon the entry 


of such order the said several causes stand referred to Hon. Edwards. 


Pierrepont, for the purposes and in the manner specified in said order. 
April 22d, 1871. 
Atmon W. GrRiswo LD, Pfs At’’y, 
Att’y for the several Plaintiffs. 
NoaH Davis, 
Attorney for the several Defendants. 


104 On reading and filing the stipulation on behalf of the respective 

_ parties to the above entitled actions now pending in this court to 
recover duties alleged to have been illegally exacted upon charges and 
commissions, it appearing to the court thatthe assessment of the damages 
in each of the said several causes will require the examination of long ac- 
counts and of numerous invoices, entries, and other documents and papers. 
and the taking of the testimony of various witnesses touching the same : 

Now, on motion of A. W. Griswold, esq., of coungel for the said sev- 

eral plaintiffs, Mr. Noah Davis, counsel for said several defendants, ap- 
pearing and consenting thereto, it is ordered by the said court now here- 
that the said several causes be, and they are hereby, referred to Edwards 
Pierrepont, esq., as sole referee to take proofs of and ascertain the claim 
of the plaintiff or plaintiffs in each of the said several causes, with inter- 
est, for excess of duties upon such charges and commissions which may be 
found to have been illegally exacted from plaintiffs and paid under pro- 
test to defendants and not barred by the statute of limitations, whenever 
the same has been pleaded, upon importations at the port of New York, 
specified in the several bills of particulars served in said several causes. 
and now on file in said causes. The said referee shall proceed to deter- 
mine and adjust the claims of the said several plaintiffs in accordance with | 
the rules and decisions of this court in similar cases, so far as the same 
shall be found applicable to the said causes herein above named. 

And it is further ordered, that said referee state and report the amounts. 
ascertained by him on said several commissions and charges separately 
and the facts found by him in respect thereto, and in respect to the pro- 
tests touching the same. That he gave notice to the attorney of the re- 
spective parties.of the time and place of hearing therein, and that either 
party may, on the hearing before said referee, raise objections and excep- 
tions, and the referee shall decide thereon, and either party may bring such 
objections and exception to a hearing before the court after the report of 
such shall be filed, and for that purpose may require the referee to report 
the evidence or testimony taken in the case upon which the objection or 
exception arises in such manner as the court shall direct, and copies of 
the protest filed therein respectively. That said referee shall report on’ 
such cases With all convenient dispatch, and on the coming in of such re- 
port and the decision of such exceptions as may be taken thereto by either 
party, either party shall be at liberty to move for judgment or verdict for 
the amount as to the court shall seem meet. 

And it is further ordered that the compensation of said referee shall be 
determined by the court, after the coming in of his said reports, at such 
_—— as shall appear to such court to be just and proper. 

nter. 3 


L. B. W. 
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(Endorsed :) U.S. circuit court, C. F. Van Blankensteyn & oth’s vs. 
Augustus Schell. Order of reference to Edwards Pierrepont. 54 other 
cases same order. A. W. Griswold, pl’ffs att’y. Filed April 22, 1871. 


BARNEY, COLLECTOR, VS. OELRICHS ET AL. 


Circuit court of the United States for the southern district of New York. 


Tuos. N. DALE ET ae 
U8. ° 
HirRAM BARNEY. 
In pursuance of an order made in the above entitled cause -on 
105 the 22nd day of April, in the year one thousand eight hundred 
and seventy-one, by which, among other things, it was referred to 
the undersigned to adjust the amount, if anything, for which the plaintiffs 
are entitled to a verdict in this cause, and to report thereon to this court 
with all convenient speed : ‘ 
Now I, Edwards Pierrepont, to whom the matter was referred, do 
report that I have been attended by the counsel for the respective parties, 
and have taken and examined the testimony offered in support of the 
plaintiffs’ claim, and do find that upon the importations specified in the. 
plaintiffs’ bill of particulars in the case the said plaintiffs paid to the de- 
fendant, as collector of the port of New York, as and for duties on charges 
and commissions on said importations in excess of the amount required by 
law, the sum of five hundred and sixty & 83, dollars in gold and silver 
coin, or in Treasury notes issued under the authority of the United States, 
and that said ‘duties were illegully exacted by the defendant from and 
paid by said plaintiffs to said defendant under protest, duly made by 
the said plaintiffs in writing; and I do find that the plaintiffs are entitled 
to a verdict of said sum of five hundred and sixty & ;8), dollars, as and 
for duties, and to interest on said sum from the-date of its payment to the 
date of this my report, amounting to three hundred and seventy-nine & 
fos dollars, amounting, in the aggregate, to the sum of nine hundred and 
thirty-nine & 548 dollars, and that a statement of the said amounts so 
paid by the said plaintiffs to the said defendants as and for duties on 
charges, and as and for duties on commissions, together with interest 
due thereon, forming part of this my report, is hereto annexed. 
All of which is respectfully submitted. 
EDWARDS PIERREPONT, 
Dated New York, January 27th, 1873. Referee. 
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fe United States circuit court. 
Tuos. N. DALE ET AL. t 
Hrram Barney. " 
t] 
Statement of exvess of duty exacted on commissions added to invoice value of merchandise, 
above the usual rates, and charges exceeding those liable to duty under Treasury instrug- 
tions dated May 21st, 1863, and the decisions of the courts. Imported by T. N. Dale 
Co. Issued pursuant to report of Edwards Pierrepont, esq., referee, dated January 27th, . 
1873. 
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a bal bx 3.90 | 4.50! “20 10 | i22| 3.62 
| } 354 60. 60 45. 55 
107 | | 
1862. | See 1862. 
June 21 | Glascow......... | L'pool a RE Ch.; 2: 30}...... 60 | June 21/10; 121 72 
oe a tatiedeel °°  .. <Spapmabiede vad 1 | 15 |... 15 “24110; 118 }]...... 
‘ 96 Etma............. ee. RR bs go? (oe 160; ‘“ 26/10; 116; 1 44 
++ “© | Bremen.......... | Bremen...|....-..- ---| 2 40 /...... 80 ‘““ 26} 10; 116 72 
Apl. 121 Etma..........:..| L’pool ..../........}. osst 4} BO fincees 120/ July 3/10! 1 72 
July 3, Rbine ...........| London...|........!. coe] 41 Be hicces; Me, ‘3/10; 109 72 
‘** 8) Teutonia ........| Hamburg.|........). ---| 2338 DD finde dulswns satene oss] socovnleume ee 
| 4; 30; 1 20; 1 50 “31/10; 109] 1 44 
‘ 16 | C.of New York...) L'pool ....}.-......|. PO. nS ee Sea eR | SA RP SEES poe 
| | C.}18 3015401630; ‘“ 16/10; 96] 431 
| 1 | 30 30 |...... wesen |. i Wevecseleeusian 
«| Borussia........- | B Hamburg .|.------- Ch.; 3 | 40] 1 20] 1 50 16,10}; 96; 1 44 
‘* 18 | Persia ..........| L’pool ... |...----4]. wosd BEBO ticsess 30; “ 18 | lo} 94]...... 
‘* 23 New York....... cooce|..o.) 43 | BO j..s0ee 12 60 ** 23 | 10 89 | 9 32 
* 26 C.otWashipgton. Oo acs 5 eee onek: BT Ee eceses 15; ‘ 26/10} 86;... 
‘* 30 | Saxonia...-...... Hamburg .-}........}. coe] 7 | 40 |. nce. 2 80 ** 30 | 10 82; 215 
‘* 31) Australasian ....} L’pool ....|........|. me te ek | eres i110} 81) ..... 
ya Re a Sidwdire a  - Seaaeaeaa cot A |B Lecce. 
Aug. 2) Teutonia ........| Hamburg.|........|. oo-| 1] 20 ]....-./ 20] Aug. 2; 10! 7 }...... 
‘15 | Bavaria.......... eS ST F cos} Of WD hecocds 
5 Lp a ean eg. ae «ac eS Oe PNYS 2 -e-| 6 | 35 |...... 
‘* | Scotia ...........| L'pool ....|........|. oooh 24 BO: © WO hincccslccesesencsli2 “dau semen 
1 
‘ “ | C. of Baltimore.. Po A iene ‘i : eucedul cocwes oenelsgnehuckemeneeeen 
[ss C.| 1 
‘ 21 | Hansa..... -..-..| Bremen...|........ Ch. : seep eel coccsconsciendelsocuthbenenn 
| rae 8 3” 3 ceeteen eeeemepem etal rsa Se 
3 
* BB | Callwate? .......) Li’ pool ....jccecccjecc-| 4 | BO 1.2 BD fo... ccf ccc cccnne]cccheccccclonceds 
C. | 16 
‘* 30 | Great Eastern... os costes ccfms| 1186 [iccces| Bi “ Diet Bina 
‘** | Teutonia........| Hamburg.}........|. ---| 6 | 35 |...0-. 
Sept. 3 nesnel .........} Havre ....}........ vnsct- OT BEBiccccs 
~ Re ammonia....... Hamburg.|...---..|....| 6 
‘* 13 | Australasian .... L'pool .... sie Sbegeel wont’ O41 OR ficsen 
“| C. of New York.. i apes eee ; ehubdiveassnwens 


BARNEY, COLLECTUR, VS. OELRICHS ET AL. 


United States circuit court. 


Tuos. N. DALE ET AL. 


vs. 


HrrRaM BARNEY. 


Statement of exvess of duty exacted on commissions added to invoice value of merchandise, 


tions dated May 21st, 1863, and the decisions of the courts. 


é 


¥ 
’ 


above the usual rates, and charges exceeding those liable to duty under Treasury instrug- 
Imported by T. N. Dale 


Co. Issued pursuant to report of Edwards Pierrepont, esq., referee, dated January 27t 
1873. } 
g 3 : 
< Time. ~ .° 
: = ni 
; Bee é se { 
Date of 5 E |glé a $3 t 
entry, | Name of vessel. & : z © +: & 23 
e A ‘S 5 ~ & : £ a = bes 
2 2 e¢/s/8i/ 2 £ e bm | eve 
- = wis =} =| e ° e == 
e EP igjalea/Al<d] A |elale 
May 6/| C. of, Baltimore..| L’pool .... sg Ch.j 2; 30 |...... .60| May 6; 11; 167 . 80 
18 | Arago ........... Havre ....|........]. ---] 6 | 80 |...... 1.80; June 3/11); 139] 1.59 
June 3 | New York....... Bremen. ..|......-.]- ee fb OF oe . 90 “* 3] 11]; 189 . 80 
‘* 7} C.of Washington; L’pool ....j........|]. cool 2) BO] OD tice § focccceee- edb vestbelvabeme 
; C.} 1/30] .30] .90 “FT ]1L{ 185 . 80 
July 2) Etma............. DS Ba telliaie Ch. 2/| 30] .60/......]........-.]. occleescce| ccee- 
C.| 3| 30] .90/1.50}] July 2/11] 110] 158 
June 11 | Fulton........... Havre ....|........ Ch.| 4 | 30 |...... 1, 20 “* FT]; 105 . 79 
106]1861. 1861. 
July 11 | Edinburg ........ L’pool ....|........}. ono] 1] 307 1.80 ]..2..-fecccee200n]. oe Peer hor fxs 
C.; 4/30] 1.20] 1.50] July 11; 11] 101] 1.58 
‘* 10 | Arago ........... Havre ....}.....<.- Ch.; 1 | 30 }...... 30 ug. 16 | 11 65 |..... 
rs 5 | Persia ...........| L’pool ....]........}. owe) 8 1 OBfievsds . 90 ne 1] 60 . 78 
Aug. 15 |....do .......-.... _ eee, RESIS 2 add TD bicosne .60 | Sept. 111} 40] .78 
Sept. 9 | Glasgow......... Re Rane eae sod & | OO ticscee .40; * 9/11 41 |...... 
sx ersia ........... Ses Se avet € 1:48 Iewcsas 1.60; “ 28; 11 22; 1.55 
Oct. 23 | Etna............. he a, “PRA 13 MAS Se RE Lets Ree Re oN ‘abcisdienst bane os 
C.| 4); 80] 1.20} 1.50 | Oct. 23 | 10} 3. 1, 54 
we Teutonia ........| Hamburg.|........ Ch.} 1 | 15 ]..-... -15; “ 10 | 3.659 |...... 
Nov Persia ...........; L’pool ....]....... |....) 2 | 30] .60]}......|].-. obibe iicheh::: <Bikaees 
4|40/ 1.60) 2.20] Nov. 7; 10! 347] 1.53 
: ‘* | -C. of New York . Raa Vee As ie Ge | Paani .30; “ 7/10); 347 |...... 
AE t  Cci ina scaucdlineans chdnkiheaccapels onal ck PE Iceaews 15] ‘** 23/10] 3381 )...... 
“  ** | Laxonia ......... Hamburg.|.-.......!. coef. 2420 Laccous -30; “ 23)10)] 3381 |...... 
‘* 29 | Fulton .......... TEOVEO 6 widlevcccs oa}s eect! Bed ee 4. WUE bikebbabie dale sbashcecnkenvasels caves 
1/40; .40;1." ‘29:1 10} 335 \76 
Sept.28 | 10} 22].....- 
Dec. 9/ Africa ........... L’pool ....}........|. opeh kPa i nenvs -40} Dec. 9/10} 315}...... 
sre DI nonce sswiet Bremen...}j........!. ---| 17 | 30 }...... 5.10; ‘* 17/]10); 307; 3.79 
eee ie en Havre ....|........}. ---| 1 | 15 |...... -15; ‘** 27]10)]. 297 |...... 
1862. 1862. 
Jan. 3 | Borussia......... Hamburg.|........|. ---| 1] 30]...... .30 | Jan. 3/)10/ 290)...... 
** 25 | C. of Manchester! L’pool ....)........]. eek (Le L we bacnesninepevespcelis a SEE A 
C.| 7|30/2.10;2.70; ‘** 25/10; 268] 2.25 
Feby 4 | C. of Washington)............]-....... > See oe Fee. 2 eee eee & Ha, REE eee 
C.| 5|40/2.** | 2.80! Feby.4/10{| 258] 2.25 
CD RED, 5 ndbnbdlesceea 0cdnsaksssn cece Ch} 4] 30] 1.20 }......}..........]. iaihednnetseie ae 
3} 40/1. 2.40, ‘** 26/;10; 236; 1.49 
31. 65 24. 66 
1862. 1862. 
Mch. 4/ Etna...,......... L'pool ....]........ Sn 8 ED F- s B bicdedcloencccscesls cusbbaduielpesane 
14 | 30 | 4.20 | .....-Jecccceeses]. pnmsidbeshososes 
31 WD | 6D [occccchoccscccnecl: cicbieesddleessue 
C.| 16 | 30 | 480 | 9.95 | Moh. 4/10; 230| 7.44 
* 81] C. of New York.. Si. amet Ch.} 3] 30 ]...... .90; ‘ 8§/10| 226 .74 
‘* 13) Arabia .......... ees PR & wee Eo ee -40; “ 13/10] 221 )...... 
‘** 35 | Africa ........00 gies: Fa TR f cool | Wd OP 1 «OR Asntcsslnecesecosals « pbbbeebéanéne 
7/40) 2.80)3.70; “ 15110; 219/| 2.97 
ge MSCOW .......4. peer Peers ---| 2] 30 |......| .60] ‘© 26/10] 208! .74 
‘* 27 | Edinburgh....... Mc amen eae ---| 1] 30] .30 |......]..... $haetnskaledebectcecces 
eee Tae F ---| 1/40} .40) .70;) ** 27110] 207) .74 
34 China............ Ee. FP o Pore & wo ie oe ere -30; “ 28/10] 206 ]...... 
April 1 | New York....... OS } < ewewndecls ---| & | 30 ]...... -90 | Apl. 1/]10{ 202 . 74 
: Zaroo........ " soccces-j-ece] 4] 30} 1.20 |......]..... éeew ei wenloencesteccace 
C. | 35 | 30 /10.60 (11.70 | ‘ 4/10; 199; 8 86 
e 12 Etna eeeeveo @eeeeene gu e@eeeeecoe Ch. 1 40 eeeeeo 40 108 12 10 191 -eeee 
‘¢ 24 | Teuto ----.---| Hamburg.|...... es|-coe] 6 | 30 ]......; 1.80} “ 241/10] 179; 1.47 
$¢ nie! C. of New York.. L’ Riana eeecece ee @@e 1 30 e@ee ee .30° Re 24 10 17 eeeeea 
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BARNEY. COLLECTOR, VS. OELRICHS ET AL. 


Statement of excess of duty exacted on commissions, etc.—Continued. 


on: “ 
et 


ly 3 r Time. | $,; 
| = d © && = 
| ‘ —) | = E 
; Date of 5 5 g|¢ S ce 
: entry. | Name of vessel. = 3 Z 2 +3 he ; FS 
i | g ea]. Ss © ; ; 
| £ 12 ls/sleie{il 2 || 6] 8s 
| B . EF igjale@/Aal¢d]| A lela lam 
1862. | 1862. 
: April 25 | Persia ........... L’'pool ....!.....-..}. cont LRP IG LT 038 frcccccteccsceccss veweleswooebiwnaen 
4 2 30 60 eeaececel|soveseeeeceioc ereleceece eeecooe 
; 3 | 40 | 1.20] 1.95 | Apl. 25/10] 178| 1.47 
; ‘* 26 | Asia.........c0-- ” nistacien soot Bt BO ficcees 60; * 10} 177 -73 
: May 2. C.of Washington 2 A: howemeet coce] 8 | OD feccees .90 | May 2/10] 171 . 73 
; ‘6, Hammonia....... ee bawkds oclls ei Fy oS eee 90; “* 10} 167 73 
‘* 9 Edinburg........ UGE cick eeaesoed« oo. 8 | 90 | 2.4 | ..ccccleccnccccce oochcevenebeacied 
: Be C.| 9|30/2.70) 5.10); ‘“ 9/10} 164] 3.66 
: ‘ 12 Hansa......... ..| Bremen...|.....--. Ch.} 1) 30{ .30 }......]..... eos calen walsuases idaemigl 
f | 1/40] .40| .70} “ 12/10] 161] .7 
; ‘ 14° Etna.............| L’pool ....)...... eolecoe} 21 30] 60 |....00]; sonbclescelgncalamumaciniinns re 
; | C 7} 30/ 2.10; 2.70; “ 14;10] 159] 2.19 
g i MAP mtddonnda Mist 2 eseaeee Ch.! 3 | 30 |...-.. .90; “ 14/10) 159 . 73 
21. Scotia ........... eee OT x soet’ S FEO becees -25; “* 21/10] 152]..... ° 
: ‘ 29 | New York....... Bremen...|....-...|- ical: GAOL SEE Rcsiebel bncsdnnns ose leonienbbadnbd 
2/40; .80;1.70' “ 29/10); 144] 1.46- 
; ‘* 30 Kangaroo........ L’pool ....|........]. soot 34 Dice -15) “ 380/10] 143 ]...... 
: June 6. C. of New York.. aie OO at 6 cock OE EEE | SEE Disasncdeseneass bens <apkoune sail 
f C.' 15 | 30} 4.50 | 5.40! June 6/10; 136! 3.68 
é ‘ 12: C.of i alaasceamegincs ~aeaue OR Ch.| 8 | 40 |...-.. 3.20} ‘© 18/10); 130; 2.17 
20  China............ eet, REEL: F ae eS a ee EBS p eRe ep SORES bea 
i C./ 13 | 30; 3.90 | 4.50; “ 20/10| 122; 3.62 
| | 60. 60 45. 55 
i 107 | 
1862, | 1 
June 21 | Glascow ......... | L’pool ....|-----.-. Ch.| 2. 30}...... 60 | June 21 | 10; 121 72 
: ** 24} Chima............! OS Cl ecolececl. 2} 3S fi cece. 15 “24110; 118 }...... 
©. FP | Beienccaccsecces es ke bawhs cael © OP tiessee 1 60 ‘“* 26/10; 116/; 1 44 
: ‘* ** | Bremen.......... | Bremen. ..|........}. swept DS | AO feces 80 “26 | 10; 116 72 
Apl. 12’ Etma.............) L’pool ....}-. ......|. weet ©) OP hoskee 120! July 3/10)! 109 72 
Z July 3) Rbine ...........| London...}........!. ee a oe | eee 2." ‘* 3710; 109 72 
: ‘3 Teutonia ........| Hamburg.}........). ---| 2435 BO fh ccoca}eces costes ovivecesnl sagged 
i | 4; 30.| 1 20} 1 50 “ -3/10) 109} 1 44 
: ‘ 16 | C.of New York..| L’pool ....]........|. ---| 3 | 30 OP Riswcsalvsdusavenmiee ERT SOS FESO 
; C.} 18 30] 5 40 | 6 30 ** 16 | 10 96; 4 31 
| 1/30} 30|...... teeny, BREE AEN TS 
: ‘. * | Borussia......... Hamburg .|.---..-. Ch.; 3 | 40| 1 20] 1 50 ‘* 16 | 10 96 1 44 
i ‘* 18 | Persia mee L’pool she fansdousal. ooo] 2 | 90 Jecccce 30 ‘* 18 | lo O46 | advise 
: wae | RY es ees ee en Fe ---; 42 | 30 |..-.-.. 12 60 ‘© 23 | «10 89 | 9 32 
7 ‘26 | C. of Washington. a ee eee eck BT OE hives, 15} “ 26'10; 86]... 
‘* 30 | Saxonia...!...... Hamburg. WECSOSE 3 ced TAME Ppasned 280} “ 380/10] 82] 215 
; ‘* 31 | Australasian ....| L’ pool ....|..-.--+.]. soe} 2 1 O84, <...- 31/10] 81)| ..... 
~ es ens gil erer Vatkaigteanon “er recr., © o--| 1 | 40 }...... 
: Aug. 2) Teutonia ........| Hamburg.|........}. ---| 1] 20]......} 20| Aug. 2,101 79j...... 
: . ‘* 15 | Bavaria.......... Dee damenee ---| 6 | 35 |....-. 
: Be BASE "SIOT Sa ERA: soe ne. RS Fo of 61 BB }...-5. 
: 4 | Scotia ...........| L’pool ....}........]... : smeeunivess epeedals:: vieew ance 
| 4 i 
: ‘ “ | C. of Baltimore... Joppa tne rere eS re i eebweil socket ~pesleonsihet<coemeneue 
ie C. 1 
| | ‘ 21/| Hansa...... ..-..| Bremen...|........ Ch. : jasesnfoccesscnecipanshvecetanansiel 
f i mitmi.....\.............1.318 
‘ 3 
é ‘* 28 | Cullwater .......; L’pool ....j........}..-.| 4 | 30 | 1 20 |......). 222.28] ewe c ce coeee 
. C. | 16 
: ‘* 30 | Great Eastern... % eooeee--(Ch.| 1 | 35 ]...-.-/ 35) ‘' 30/10) 51)}...... 
; ‘* | Teutonia........ Hamburg. |.....-..}. ooo] 6 [85 |. 2200. 
§ Sept. 3 | Qnesnel ......... Havre ..../........ wade. ©: Oe ticeess 
: oe ammonia.......| Hamburg.|...... seleess}| © 
‘* 13 | Australasian ....| L'pool ....|........}. ver! 61 & Ruwsee 
“ “| C.of New York.. " . Jaccoossoleses : Wwitetslbescssesns 


BARNEY, COLLECTOR, VS. OELRICHS ET AL. 


Statement of excess of duty exacted on commissions, etc.—Continued. 


1 


cs | t : er 
| g | Z | 3 Time. — $3 
ae zB i 1is 5 |~s 
Date of =| g le | > “ _ 
entry. Name of vessel. & at b 2 e = oe 
2 a? ot & ae eee 6 e434: Tae 
> 3) 213s; @ < o | z fs n = & 
es < Sissies! = mod rs $i 2 {32 
= SF js |Aleial<d| a >) AA 
i 
| 
1862. 1862. 
Sept. 17 | New York....... Havre ....|..-+---- Ch.| 3 35 ]...... 105 | Sept.17|;10; 33, 71 
“ Borussia.........! Hamburg.|........ pdoet Os BB Bsescs 1 50 ** 26 | 10 24 | 70 
| Scotia ........2-., ‘pool ..../.......- cee a = eocces occscccce.|e a eo | sconces 
21901 90 [.c...cleces-s.. 1. Sb teen Nebhaed: 
13 | 40 | 5 20 | 6 3u 26 | 10 24 | 423 
Oct, 1] C.of Baltimore.., “ —[eseseee soos] 8 | 80] 180 | -.---| -neeneen nig, BG res 
. | DPBS BO Aoacitchsndnonseccdcocelasenethvases 
C.| 26 | 30 | 7 80 (10 35 | Oct. 1) 10 19 7 04 
* 10 | Saxonia......... .| Hamburg. |......-. Ch.} 14} 35 ]...... 0} “* 10/10] 10/ 351 
** 13 | Persia ........... | L’pool ....|......-- sed : = - Ree: N wes eeeeeelereelseeweeleneens 
EEO ie ceshsnancivensisanchoesearlineves 
C.| 8 | 30] 2 40 | 6 70 “ 13 | 10 7, 491 
" Australasian ....| ee Ch.} 3] 20 1...... 60 “© 28 | 9! 357 70 
hgh: varia.......... RR, jena. ST a lcekeae 2 80 “* 28; 9; 357; 210 
Nov. 11 | Persia........... ag suioendeiveced’ OS hae OP lokeiitaccawes vexks Bp RE fe heene 
9/40; 3 60; 420; Nov. 11; 9) 343 8 
- 12 Glascow ........-. ny eeeesececleoes 1 35 35 e-e- [ewes eeeeesic eerslieereeeve;,+e8e ece 
1; 40 40 75 “* 12] 9]| 342 70 
“ 15 | Edinburg........ ae Fe évelecs 4 35 |...... , 1 40 * 15; 9]| 339 70 
“ “1 Mercury. ........ Havre ....|...----. weee] 4/ 35 |......, 1 40 “15 | 9) 339 70 
Dec. C. ofWashington.| L’pool ....}.......- -eo-| 1] 35 /......; 35] Dec. 3| 9] 321 |...... 
ae: Peter Rohland...; Havre ..../........ enost LOD l.cnces 2 10 ON 9; 321 38 
Jan. 22 | C. of Baltimore..| L’pool ....)........|....; 3 | 40 |...... 1 20} Jan. 22; 9] 271 68 
“| Kangaroo........ " seoudneslesaul! Ot OO Ledeces 2 40 ‘** 221 9{ 271) 1 36 
108 
1863. 1863. 
Feb. 13 | C.of Manchester.| L’pool ....)......../.-.. : “4 Y 75 | -neeee[eeeeeeeees SPOR CGE ae, Sem 
- C.| 6| 35| 2.10 | 5.8 | Feb. 13| 9| 249| 4.07 
Dec. 15 _ ea ws coccceee|Ch.} 3 | 40 |...... 1, 20 * 14; 9] 248 . 68 
oc has C. of Baltimore .. - igustnbeleaiéel> & TOR Laveves 40 wae sete 6 ee 
Feb. 17 | Asia............. L’pool ..../........ ree Toe gia Bee A SORE SnieRienbinbs tniocedine 
2; 40; .80/ 1.30 “ 17 | 9] 245 . 68 
“ 18 | Bavaria..........| Hamburg.}........ pest OPE fistone 1.05 “ 18} 9] 244 . 68 
** 28 | Bo Seweune se 7 pancoece sane] @:) OO. leccess 1. 40 es ae 234 . 67 
Mch. 2 | Glascow.........) L’pool ....}........ ina . ' ao} nuiewewednwbins vin enemies sasane 
C.| 10] 30/3 “| 4.60| Mch. 2] 9| 232] 3.37 
63. 35 42.35 
| 4 
Mch. 4 oe os. L’pool ....|...:..-.|Ob.| 2] 10 |......| .20/} Mch. 4| 9! 230 ]...... 
aa C.of New York.. pees ROR ee tS es - eeeer . 60 * 6] 9] 228 . 67 
x ty Ah enwbied poe. -- peas bees bed : 3 - . 60 ‘* 6] 9{| 228 67 
: 0 more ..} L’pool ....|........ hae : 3 eek er ES RR COR 
C. | 12 | 30 | 3.60 | 4.50 “ 13] 9; 221] 3.36 
: Ch.| 14 | 30 | 4.20 |......).......... _binnhitehasbamudes 
13 | 40 | 5.20 | 9.40 ee 9 217] 6.04 
‘*  ** | Teutonia ........ Hamburg.!........ Pe SP eee . 35 weet £2 si . 2 See 
** 26 | C.ofManchester.| L’pool ..../........]..../ 1] 10 |...... .10 * 26] 9{ 208 /]...... 
= 30 A eeeeaeceeeeeeee epics POPE RES eee 5 20 e@eee-eieeaeeeneanacaeetea @eriervroaversizseaneoo= 
rf Eee ee Reece brad eros eee 
Apl. 2/ Hausa........... Bremen ..|........|..-.| 5 | 35 |...... 
** 7| C.of Cork ....... L’pool ....|........ eoo-] 1] 85 {......| .385] * 71 &}] 196 ]...... 
** 15 | Bavaria.......... Hamburg |......../....| 8 
oS 15 Africa. eeeeceaenen es L’poo e@eertieeeeaeoeseisce9s : eeeeeentieceeceeeeeececetiagnes;, ee e@eeeaetstieevr eee 
» 4 eeeeeecticenwaeeecrne-+-izseeejeceeaesedvieaeee@ 
16 | C.of New York.. sees ee ne — ; jignesleddsbbendelese- Lidyensheenecs 
socccccce.| DFOMEN.../..-...--- 3 jae nite 
4' 35 '...... 


eeeree 


BARNEY, COLLECTOR, VS. OELRICHS ET AL. 


Statement of excess of duty exacted on commissions, etc.—Continued. 


Date of | Name of vessel. | 


entry. 


| Amount. 


| 


| Dutiable value. 


| Exacted on— 


1863. | 
Apl. 24 | Persia ........... 
| 
May 5/ St. Louis. ........ 
- 7 | C.of Manchester. 
: 9 | Australasian .... 
ORS Bs cide banked 
19 | C.of New York.. 
‘* 21 | C.of Washington. 
“« @ IN ow stikt a peratn 
‘* ** | Borussia. ........ 
June 5/| Sidon........ ... 
10 | Hammonia....... 
* 13 | America. ........ 
1863 
Jan. 15 | C. of Limerick ... 
‘* 19 | Oiympus .... ... 
‘“* 24 | C.of New York..| 
ae RT 
OE 0 ET ik aig 
‘* ** | Kangaroo........ 
‘* 27 | Bremen.......... 
109 
1863. 
July 10 | China............ 
‘* | New York....... 
‘* | Bavaria.......... 
18 | Borussia......... 
24 RUSS ..ccccccce- 
Sg _ peeennurse 
29 | C.of New York.. 
Aug. 1; Hammonia...... 
4; America......... 
7 | C.of Manchester 
20 | Bremen.......... 
26 | Sidon ............ 
28 | Persia ..........-. 
‘* 29 | Teutonia ........ 
Sept. 5 | New York....... 
11 | C.of New York.. 
‘© | Scotia ........... 
14 | C.of Manchester. 
17 | Hausa........... 
24 Majestic. ........ 
26 | Chima........... ‘ 
30 | America......... 
1863. 
Oct. 71! C.of London..... 
24 | C.of New York.. 
‘* | Scotia .....4..20- 
China.....6 .ccccs 


‘ 


Bremen... 


L’pool .... 


Bremen... 
Hamburg. 


Bremen... 
L’pool .... 


Hamburg. 
Bremen. .. 
.| L’pool .... 


Bremen... 
L’pool .... 


Hamburg. 
Hamburg. 


L'pool <a 


6s 


Bremen... 
L’pool .... 


Bremen... 


L’pool....|. 


és 


$6 


«6 


=) 
oS 
ra 
S 
Z > 
S | 
& © 
, = 
= 2 
e e 
L’pool’. ...| ........|- 
PUGS ccachsnéecws 
L’pool ....)......-- | 
sae SRT 
L’pool teee|eeesees|- 
Hamburg.|........ : 
Bremen...}.......- 


eeoewaeoeeeasei«« 


ewereeaeei« 


\ 


> CO'm Oo Co ho 


Warton: 


C983 ODO MOA ORAM NIAH AWE 


me ‘ e.. 
5 Time. sé 
. o8 
ey 8a 
rn 2k 
2 |£] ¢ | &% 
S é/e|s 
= > =) = 
1863. 
“Apl. 24{ 9| 179| 1.99 
ay 5] 9] 168| 1.32 
ri 7; 9 166 . 66 
ee" "919 | 164 | 1.98 
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‘ Statement of excess of duty exacted on commissions, etc.—Continued. \ 
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112 Statement of excess of duty exacted on commissions, §-c.—Continued. 
3 Q 
RECAPITULATION. t 
| 
Page. | Principal. | Interest. ‘ 
ON eae ak suk asec évncisdeenacs shadkedwibstncdenesnesesseeesi | $81. 65 $24. 66 
NAN ee ora cou igh ance eackcrcinscnascdcchucenveccs cans 60. 60 45.55 
eds osu al cee Cav dngdensan vs acsgeucna suasuuhenssacecesics wes 57. 70 41. 44 
eR gd ena sa ccdasadiss cancel vdcveecescéucs+s scones 63. 3f 42. 35 
Od oes lliguc dasdaskasucamesdessat ines suecesosloonss<es- 55.45 37. 26 ‘ 
a a a Oe nnnpebinsscussenévbon ss acucesot ‘ia -60 34. 08 ‘ 
a he inca c gecasusetaesaciinessseeococeseccce bosons 61. 40 38.47 8 
Ne ee nas oii ies, <ckuaslwaccccauacdende. wcsesoedeus 57. 20 35.19 
ee apa .ni ss casanpskisscaeuuedouckecehubandae ocavcncs 84.70 50. 
IN oes cnc wigs sca dcop nsideavedcdnivsscatonevdensiecessas 33. 70 18. 36 
: 560. 35 368. 46 F 
Interest to Oct. 20, '72..........2.......-. pee veebebhekbbscndps stinepglsovesbess 368. 46 7 
928. 81 t 
Int. on 560 to Jan’y 27, '73 ............. Tipbuseidideddcss4+oedsbesaueneanivenses 10. 65 “, 
939. 46 ) 
To the collector of customs at the port of New York: 
Sir: We protest against paying duty on two and a half per centum 4 
commissions, as charged on the merchandise embraced in the annexed } 
entry, believing by law said goods are liable only to duty on one anda & 
half per centum commission, that being the usual rate of commissions in = 
the ae markets of the country from which said merchandise is im- 
ported. e claim that we ought not to be prejudiced by the fact that 


two and a half per centum is charged on the invoice, because that rate has ' 
been added by the consignor to conform to the requirements at the custom- ) 
house, and not because such commission was paid, or was the usual rate in ‘ 
the market whence the merchandise is imported. . ' 
Sir: We protest against the payment of duty charged on the addition 
made to the annexed entry for freight or charges from Havre to Liver- 
pool, believing that under existing laws said merchandise is liable only to. 4 
a duty ad valorem upon the fair market value at Havre at the time of f 

shipment from that port—said port being the port of exportation to the a 
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United States ; that said goods were shipped from Havre to New York 
via Liverpool because of the greater facilities for rapid transportation by 
that route; that we contracted for the freight of said goods from Havre 
to New York ata fixed rate, payable on delivery at New York, and no 
additional compensation was allowed, nor abatement in price made by rea- 
son of any departure from the direct route from Havre to New York, and 
we pay the amount exacted in order to get possession of the goods. 

You are hereby notified that we desire and intend this protest to apply 
to all future similar importations made by us. 


(Signed) THos. N. DALE & Co. 


(Copy of protest, str. City of Baltimore, May 6th, 1861.) 

(Indorsed:) U.S. circuit court, southern district of New York. Thomas 
N. Dale et al. vs. Hiram Barney. Referee’s report. Edwards Pierrepont, 
referee. Refiled Dec. 8th,1875. Filed Ap’! 4, 1873. 


1i3 U.S. cireuit court, southern district of New York. 
THomas N. DALE &«& AL. ) 
: vs. 
Hiram BARNEY. ( 


The detendant hereby excepts to the report of Edwards Pierrepont, 
referee, filed December 8, 1874, and especially to the following parts 
thereof: 

To each and every part concerning the items adjusted upon importa- 
tion prior to February 3, 1862, including thé following importations, 
viz: 

May 6, 1861, by the City of Baltimore. 

May 18, 1861, by the Arago. 

June 3, 1861, ‘by the New York. 

June 7, 1861, , by the City of W ashington. 

July 2, 1861, by the Etna. 

June 11, 1861, by the Fulton. 

July 11, 1861, ‘by the Edinburgh. 

July 10. 1861, by the Arago. 

July 5, 1861, by the Persia. 

August 15, 1861, by the Persia. 

September 9, 1861, by the Glasgow. 

September 28, 1861, by the Persia. 

October 23, 1861, by the Etna. 

October 26, 1861, by the Teutonia. 

November 7, 1861, by the Persia. 

November 7, 1861, by the City of New York. 

November 23, 1861, by the Asia. 

November 23, 1861, by the Saxonia. 

November 29, 1861, by the Fulton. 

December 9, 1861, by the Africa. 

December 17, 1861, by the Hansa. 

December 27, 1861, by the Arago. 

January 3, 1862, by the Borussia. 

January,'25, 1862, by the City of Manchester. 
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And upon the several amounts of each of said items, and the total sum 
of which they are made a part, and this upon the ground that said items 
were not included in the order upon which it was referred to the said 
referee to adjust the amount for which plaintiffs are entitled to a verdict 
herein, and upon the ground that any recovery of plaintiffs against the 
defendant upon said items is barred by the statute of limitations duly 
interposed thereto in this action, and the referee having included in the 
amount named in his report an allowance for such items, notwithsta xd. 
ing the objection of defendant thereto, duly taken before him upon these 


said grounds, the said report is in the said respect. erroneous. 
GEO. BLIss, 


: Def’t’s Atty. 
NEw York, December 8, 1874. 


(Endorsed :) U.S. circuit court. Thomas N. Dale & al. vs. Hiram 
Barney. Exceptions to referee’s report. Geo. Bliss, def’t’s att’y. 
Filed Dec. 10, 1874. 


114 U.S. circuit court, southern district of New York. 


Tuomas N. DALE ET AL. 
vs. 
Hiram BARNEY. 


On reading the report of the referee in the above-entitled action, filed 
in the office of the clerk of this court December 8th, 1874, and the de- 
fendant’s exceptions to Said report coming on to be heard, Almon W. 
Griswold dppearing for the plaintiffs, and George Bliss, esquire, U. S. 
district attorney, appearing for the defendant, and due deliberation had, 
‘ it is ordered and adjudged that the report of the referee be, and the same 
is, hereby confirmed, and the defendant’s exceptions to said report be, and 
the same are hereby, overruled, and that the plaintiffs have judgment for 
the amount reported due by the referee. | 


Dated April 28th, 1875. 


(Endorsed:) U.S. circuit court, southern district of N. Y. Thomas 
N. Dale et al. vs. Hiram Barney. Order overruling d’ft’s exceptions & 
confirming referee’s report. A. W. Griswold, pl’ffs’ att’y. Filed Apr. 
20th, 1875. 


SAM’L BLATCHFORD. 


Satisfaction of judgment. 


U. S. circuit court, southern district of New York. 


Tuomas N. DALE ET AL. 
against 
HrrRamM BARNEY. 


SouTHERN District or NEw York, ss: 
_ Satisfaction is acknowledged between Thomas N. Dale, George Rich- 
mond, John R. Harris, & Joseph H. Brown, plaintiffs, and Hiram Bar- 
ney, defendant, for the sum of $939.46 in gold and silver coin, & $362.70 
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in currency, together thirteen hundred and two & 34,5 dollars. Judgment 
entered in the judgment book of the clerk of the U. S. circuit court for 
the south. dist. of New York the 5th day of October, one thousand eight 
hundred and seventy six, and the plaintiffs hereby waive payment in coin, 


except as to the sum of $531.10. 
ALMON W. GRISWOLD, 
PU fs’ Atty. 


Acknowledged before me the 22d day of November, 1876, by Almon 
W. Griswold, known to me to be the attorney for the plaintiffs in the 


above action. 
J. M. DEUEL, 
Dept. Clerk. ' 


(Indorsed:) U.S. circuit court. Thos. N. Dale et al. against Hiram 
Barney. Satisfaction piece. A. W. Griswold, pl’ff’s att’y. Filed Nov. 
22d, 1876. : 


UNITED STATES OF AMERICA, 88 : 


To Thomas N. Dale, George Richmond, John R. Harris, Joseph H. Brown, | 
and their attorney, greeting : 3 


Youare hereby cited and admonished to be and appear at a Supreme Court 

of the United States, to be holden at Washington on the second 

115 Monday of October, eighteen hundred and seventy-eight, pursuant 

to a writ of error filed in the clerk’s office of the circuit court of 

the United States for the southern district of New York, wherein Hiram 

Barney is plaintiff in error and you are defendant in error, to show cause, 

if any there be, why the judgment in the said writ of error mentioned — 

should not be corrected, and speedy justice.should not be done to the par- 
ties in that behalf. 


Dated July 31, 1878. 
| SAM’L BLATCHFORD. 


(Indorsed:) A 171. U.S. Supreme Court. Hiram Barney, plaintiff 
in error, against Thomas N. Dale, George Richmond, John R. Harris, & 
Joseph H. Brown, defendants in error. Citation. Stewart L. Woodford, 
att’y for pl’ffin error. U.S. circuit court. Filed Aug. 1, 1878. John 
L. Davenport, clerk. — 


I hereby admit service of a copy of the within. 
ALMON W. GRISWOLD, 


At?y for Def’ts in Error. 


Ava. 1, 778. 


(Indorsement on cover:) No. 138. Hiram Barney, late collector, &c., a 
plaintiff in error, vs. Thomas N. Dale, George Richmond, John R. Harris, 
& Joseph H. Brown. S. New York,C. C. U.S. Filed 2nd December, 


1878. 
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116 PLAINTIFF’s EXursitT, B. 


In the Supreme Court of the United States, October term; 1881. 


BARNEY, LATE COLLECTOR, ; 

vs. No. 138. 
DaLE, &c. 

. Brief for the plaintiff in error. 


Assumpsit (charges and commissions) begun in February, 1868, dam- 
ages, $2,000; plea, general issue and statute of limitations. Folios 9, 13, 
and 15. Issue upon first plea and reply to second plea, non-residence of 
defendants ; rejoinder, that non-residence was not of sufficient length of 
time to affect plea. 

Reference, April, 1871; and report, January, 1873. Folios 24 and 27. 

Judgment, including costs, $1,302.16. October, 1876. Folio 21. 

S. F. PHILuIps, 
Solicitor- General. 


PLAINTIFF’S EXHIBIT, C. 


UnITED STATES OF AMERICA, 838.: 


The President of the United States of America to the honorable the judges 
of the circuit court of the United States for the southern district of New 
York, greeting : 

Whereas, lately in the circut court of the United States for the southern 
district of New York, before you, or some of you, in a cause between 
Thomas N. Dale, George Richmond, John R. Harris, and Joseph H. 

3 Brown, plaintiffs, and Hiram Barney, defendant, wherein the judg- 
117 ~=ment of the said circuit court entered in said cause was in favor of 
the said plaintiffs, Thomas N. Dale et al., and against the said de- 
fendant, as by the inspection of thetranscript of the record of the said circuit 
court, which was brought into the Supreme Court of the United States by 
. virtue of a writ of error agreeably to the act of Congress, in such cases 
made and provided, fully and at large appears. 

And whereas, in the present term of October, in the year of our Lord 
one thousand eight hundred and eight-one, the said cause came on to be 
heard, before the said Supreme Court on the said transcript of record, and 
on motion of Mr. Solicitor-General Phillips, of counsel for the plaintiff in 
error, it is now here ordered and adjudged by this court that the writ of 
error in this cause be, and the same is hereby, dismissed with costs ; and 
Ce that the said plaintiffs, Thomas N. Daleet al., recover against defendant five 

dollars for their costs herein expended, and have execution therefor. 

27th October, 1881. 
| You, therefore, are hereby commanded that such execution and proceed- 

ings be had in said cause as according to right and justice and the laws of 

the United States ought to be had, the said writ of error notwithstanding. 

Witness the honorable Morrison R. Waite, Chief-Justice of said Supreme 
Court, the thirty-first day of October, in the year of our Lord one thou- 
sand eight bonded and eighty-two. 

Costs of plaintiffs : au, $5. : 

[SEAL. | Taxed by JAMES H. McKEnneEy, 
Clerk of the Supreme Court of the United States. 
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118 ExHisit D. 


OFFICE OF THE UNITED STATES ATTORNEY, 
For THE SOUTHERN District oF NEw YORK, 
New York, May 11th, 1874. 


Hon. WILLIAM A. RICHARDSON, 
Secretary of the Treasury: 

Sir: On the 29th of December, 1870, verdicts in 100 cases against col- 
lectors of customs in certain “ charges and commissions” suits were taken 
by consent. 

I enclose a copy of the general verdict, marked No. 1, by which you will 
see that the verdict was upon certain illegal exactions “ not barred by the 
statute of limitations.” It did not appear that the statute of limitations 
had been pleaded in any of the cases, and although it might have been in- 
terposed in many of them, only a plea of general issue was put in. These 
cases were referred to the collector of the port for adjustment, and many 
of them have been determined and paid. In some cases it appeared upon 
the adjustment that certain items were barred by the statute of limitations, 
and were accordingly omitted by the collector in his adjustment, such omis- 
sion being known to and not opposed by the attorney for the plaintiffs. 

In one of these cases, R. McC. Butt & al. v. Augustus Schell, O.S. 

1619, application has recently been made to the court for instruc- 
119 tions to the collector to include in his statement sums paid more 

than six years before the commencenient of the suit. I opposed the 
motion and read the affidavit of Mr. Davies, a copy of which I enclose, 
marked No. 2. This was met by an affidavit of Mr. E. D. Smith, marked 
No. 3. 

Judge Blatchford, before whom the motion was made, said in effect that 
the proper construction of the words “ not barred by the statute of limi- 
tations ” would only exclude items relative to which the statute had been 
pleaded, and that there was no bar from lapse of time without the proper 
plea. He therefore made the order, a copy of which I mark No. 4. 

The effect of this last decision will be, I believe, to let in claims for 
many thousands of dollars, probably over a hundred thousand, against the 
Government, whereby the merchants will benefit but slightly. 

It seems to me that this is a climax to a long series of motions and 
changes, which should induce some determined action on the part of 
the Government. All the questions which can be raised in these 
“charges and commissions” cases have been decided, and with almost 
entire uniformity against the Government. Not only have all the points 
as to prospective protests, protest, to one collector binding another, &c., 
&c., been so decided, but judgments adjusted for years and paid have 
on motion been opened and large additional amounts recovered—in one 
case $60,000. Actions with different. plaintiffs have been consolidated, 
bills of particulars been amended, most extraordinary alleged errors in 
names been allowed to be corrected, whereby large amounts have been 

taken from the Treasury. In short it does not seem possible for 
120 any motion, however extraordinary, to be made without its being 
granted. One is made a precedent for another going a little further, 

and so it goes on. | : 3 
In saying this I do not mean to reflect upon Judge Blatchford, who has 
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made the decisions. He has formed strong opinions as to the law of the 
cases and justice of the claims, and, of course, conscientiously carries them 
out. But I think an appellate tribunal would differ from him in some of 
them. . | 

I have already expressed to the Solicitor verbally my opinion that a 
great mistake was originally made in not taking one or more of these 
cases to the Supreme Court. Though hundreds of thousands of dollars 
have been taken from the Treasury, it is not too late to attempt to save as 
much more. Nearly or quite five hundred of these cases have not yet 
gone to judgment. I have therefore to request that I may be authorized 
to take writs of error in a sufficient number of these cases to present fairly 
the questions involved in the cases. The expense to the Government will 
be but slight compared to the possible saving. I have for sixteen months 
seen this system going on, chafing but thinking I had no course except to 
acquiesce in the former decisions of my superiors and the course of my 
aga re but I can not, in justice to the Government or myself, do so 
onger. If the Department thinks no writs of error should be taken, I 
shall of course ac juiesce, and do my best to dispose of the remaining cases 
as spéedily as possible. 
Very respectfully, 

GEORGE B.Iss, — 
U.S. Attorney. 


121 EXHIBIT E. 


OFFICE OF THE UNITED STATES ATTORNEY 
For THE SOUTHERN DIsTRICT OF NEW YORK, 


New York, June 4th, 1874. 


‘Hon. B. H. Bristow, 
Secretary of the Treasury : : 

. Smr: In reply to the letter of your predecessor dated May 23rd, 1874 
(H. B. J.), directing me to report what questions in the so-called “ com- 
missions and charges ” cases I desired to have brought before the Supreme 
Court for its decision, I beg to say that the following are the points which 
seem especially important to me, though in case writs of error should be 
taken others will doubtless come up incidentally : 

1. The entire question of what are dutiable charges under the act of 
March 3rd, 1851, vol. 9, p. 629, should be passed upon. 

2. Where goods have been invoiced “ free on board,” it has been the 
practice (since Benkard v. Schell was tried) to refund duties paid on 
charges added. by importers “‘ by compulsion ” to make market value. 
This point should be reviewed. 

3. The sufficiency of a continuous or a prospective protest should be 


' taken up. If good, to what extent ? 


4. The question whether a protest addressed to one collector is applica- 
ble to his successor, if prospective protests are valid, should be settled. 
5. The necessity of an appeal to the Secretary of the Treasury upon 
the decision of the collector against which the importer protests, under the 
act of 1857. es 
122 . The decisions upon all the questions in this circuit have been, 
I am bound to say, adverse tothe Government. Most of them have 
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been presented more than once. This, I think, is true of all of them except 
the question of the sufficiency of a protest to one collector as binding an- 
other. Judge Blatchford has recently decided it adversely to the Govern- 
ment, but Judge Nelson some years since expressed a different view. 

I think the Department has heretofore acquiesced in the decisions upon 
these points except as to the prospective protests. The question of a pro- 
test to one collector binding another has, [ believe, never been before the 
Department. As to the question of prospective protests generally, I think, - 
but am not sure, that the Department has acquiesced without its judgment 
being convinced. } é 

Since the question of appeal has been mooted the counsel interested 
have intimated that they were prepared to abandon all cases and items 
dependent upon the validity of a protest made to one collector as binding 
his successor, provided an appeal as to the other questions was abandoned. 
They say that they have no fears as to the result of an appeal, but desire 
to avoid the additional delay, and insist that they will be put in an embar- 
rassing position with reference to their clients if, after part have been paid, 
further litigation is persisted in as to the others. 

The force to be given to these and other arguments it is not for me to 

measure. Iam perfectly clear, if I may say so without improperly 
123 criticising the action of your predecessors, that in cases involving 
so much money and presenting questions as to which opinions may 
fairly differ, and where, too, the merchant having charged to the consumer | 
all he has paid has no great equity in his claim, ought oviginally to have 
been carried to the court of last resort. That the matter now stands in a 
different position from what it originally did is true. The only question 
is now, it seems to me, whether the past acquiescence does not render an 
appeal inequitable. 
Very respectfully, 
(Signed) ee GEORGE BLIss, 
3 7 U. S. Attorney. 


124 EXHIBIT F. 


“TREASURY DEpP’T, 
Washington, D. C., June 10, 1874. 

Str: I have the honor to enclose herewith a copy of a letter from Geo. 
Bliss, esq., U. S. att’y for the southern dist. of N. Y., relative to the pro- 
priety of taking to the U. S. Supreme Court one or more cases involving 
certain questions of law therein referred to. 

These cases are what are commonly known in this Dep’t as the charges 
and commission cases, and embrace claims for overpaid duties on charges 
and commissions under the act of Mch. 3d, 1851, Stats. at Large, vol. 9, 
page 629. The questions of law cited by the dist. att’y have heretofore, 
in several different cases, been decided by the U. §, circuit court at N. Y. 
adversely to the Gov’t (see Hutton vs. Schell, 6 Blatch., 48), which de- 
cision has been acquiesced in by this D’p’t, with the exception of the ques- 
tion as to whether a protest filed with one collector of customs is valid 
against his successor in office. | 

As the duty of arguing these questions in the Supreme Court will de- 
volve upon you, should the Department decide to take the case there for 
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review, I have the honor to request that you give the matter your exam- 


ination and inform me whether, in your judgment, the points of law raised 
by the dist. att’y are of sufficient importance in these cases to justify the 
Dep’t in suing out a writ of error to obtain the judgment of the Supreme 
Court in regard thereto. | : 
125 I also enclose a brief prepared several years since by a gentleman 
| then in this Dep’t, as also a report from Edward Jordan, esq., 
former Solicitor of the Treasury, dated August Sth, 1867, in relation to 
the points raised in the cases in question. 
I will thank you to return the two latter documents. 
I am, &e., 
B. H. Bristow, 
Secretary. 
Hon. Geo: H. WILLIAMs, | 
U. S. Attorney-General, Washington, D. C. 


126 EXHIBIT G. 


DEPARTMENT OF JUSTICE, June 25th, 1874. 
The SECRETARY OF THE TREASURY: 


Sir: In response to yours of the 10th instant, asking for the opinion of 
the Attorney-General whether writs of error shall be prosecuted in what 
are known as the charges and commissions cases recently determined in 
the southern district of New York, I submit the following considerations : 

Inasmuch as your reference to the questions involved is very general, I 
will refer to them as given in the letter of George Bliss, esq., U. S. aitor- 
ney, &c., addressed to you on the 4th of June last. I understand these 

-questions to be interesting to the Government only so far as regards trans- 
actions now past, inasmuch as the statute at present in force (13 Stat., 214, 
sec. 14, and 217, sec. 25), as regards protests and valuations, makes special 
provision for the matters herein at issue. I think it true that some of 
the principles which have been established by former Secretaries, as well 
as by circuit courts of the United States, in cases like those before you, 
might well in former years have been brought by the Government before 
the Supreme Court. The propriety of doing so at present makes a very 
different question, inasmuch as those principles have been acquiesced in 
for year after year, and have formed the basis upon vast amounts of busi- 
ness have been transacted in good faith between the Government 
127 on one side aad importers on the other, the more so that, as said 
above, under the recent change of legislation, the reversal of that 
series of decisions is not to effect future business. This remark is espe- 
cially applicable to cases involving the necessity of protests, and their forms 
under certain circumstances. As to such matters of practice, as it were, 
the United States is to be held bound by its acquiescence for a number 
of years in the decisions of its own officers, judicial and executive. The 
proper relief is that which has been administered, viz., an amendment of 
the statute. ) f 
The question as to what charges and commissions appraisers were be- 
fore the statute of June 30th, 1864, to include in ascertaining the dutiable 
value of goods imported is somewhat a different one. If that question 
had not been set at rest for the future by the above legislation (13 Stat., 
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217, sec. 24), there might be no objection to have it reconsidered. It was 
under the previous statute debatable, and some time since would have 
justified officers of the Government in bringing it before the Supreme 
Court. As it is, however, the vast majority of the cases presenting the 
question has uniformly been decided by the Secretaries and by the courts 
adversely to the Government. 7 
It is not improbable that such decisions were correct; at all events it is 

hardly seemly to question their application to that comparatively small 

remnant of cases upon which the old law still operates, 
128 I understand Mr. Bliss to say that the parties who brought 

suit will abandon the issue as to protests addressed to some prede- 
cessor of the collector sued, in case the United States brings no writs of 
error as to the other points. I therefore say nothing in regard to the val- 
idity of such protests. Upon this issue being abandoned, I advise that 
the United States do not bring writs of error in the cases above referred to. 

Very respectfully, your obed’t serv’t, 

S. F. Pips, 
Solicitor- General. 
Approved June 29th, 1874. 
Gro. H. WILLIAMs, 
Attorney-General. 


129 ° EXHIBIT: H. 


TREASURY DEPARTMENT, 
Washington, D. C., July 1st, 1874. 


Sir: Respectfully referring to your letter of the 11th ultimo, relative to. 
this Department suing out a writ of error to have the charges and com- 
missions cases reviewed by the Supreme Court, I have to say that your 
letter, and all papers necessary to an understanding of the case, were sent 
to the Attorney-General for his opinion as to what course should be taken 
by this Department in the premises. 

I am now in receipt of a reply thereto from the Solicitor-General, ap- 
proved by the Attorney-General, in which he takes the ground that, in 
view of the long-continued acquiescence by this Department in the previous 
action of the courts in this class of cases, and the instructions issued in 
regard thereto by the various Secretaries of the Treasury, it is not ex 
dient to take the cases in question to the Supreme Court. This opinion 
is qualified, however, to this extent, that it having been proposed by the 
parties in interest to abandon the issue, as to whether protests addressed - 
to and filed with one collector are valid as against his successor in office, 
stipulation to that effect should be made as a condition precedent thereto. 
Upon due examination ot the matter, I concur in the opinion thus ex- | 
pressed, and consequently writs of error in these cases will not be sued 

.. out, provided written stipulations be filed on the part of the parties 
130 _in interest, agreeing to abandon the issue as to the validity of the’: 
protests thus referred to. 
I am, very respectfully, 
B. H. Bristow, 
Secretary. 
1843——_5 


PS i 
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GEORGE Biss, Esq., . 
U. 8. Attorney, New York: | , 
In consideration of within I hereby stipulate to abandon the issue as to 
the validity of protests addressed to and filed with one collector as against 
his successor in office, and agree to make no claim by virtue of any such 
protests. 
E. DELAFIELD SMITH, 
Plaintif's’ Attorney. 
AtmMon W. GRISWOLD, 
Plff’s Atty. 
New YORE, Aug. 1st, 1874. 


131 Exuysit I’. 


U. S. circuit court, southern district of New York. 


In the matter of certain suits brought to recover duties paid on certain 
charges and commissions wherein orders of reference have heretofore 
been made to Edwards Pierrepont and to John I. Davenport. 


SOUTHERN DISTRICT OF NEW YORK, 88: : | 
George Bliss, being duly sworn, says that he has received from the Solic- 
itor of the Treasury instructions of which a copy is hereto annexed. 
: GEORGE BLIss. 


Sworn to before me this 21st day of May, 1875. 
, : JOHN A. OSBORN, 
U. S. Comm’r. 


132 Exurisit J’. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE SOLICITOR OF THE TREASURY, 
Washington, D. C., May 11th, 1875. 

Sir: You are directed to take immediate steps to have the order of the 
court, referring the cases known as the “€ and commissions cases” 
to a referee, reversed. When this has been done I desire that all the legal 
—_e8 arising in the cases pending may be presented: to the court for 

ecision and exceptions taken with a view of carrying the cases to the 
ray ig Court for adjudication, or that the proper measures may be had 
to bring. about this result. : 


_ When the Secretary of the Treasury determined, some months ago, not 


to disturb the reference he came to this'conclusion upon representations 
made, not by your office, however, that. the amount involved in the cases 


was not large, but: it: has'since been ascertained that the sume to be paid 
are of such. magnitude as to make it necessary to adopt the course now in- 


dicated by me. 


ch this reason you will act upon the. matter at once and report the 
result. 


Very respectfully, : 
bee | Solicitor of the Treasury. 
George Briss, Esq., J : 
U0. 8. Attorney, New York. 
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133 Exuisir I’. 
U. S. circuit court, southern district of New York. 


In the matter of certain suits brought to recover duties paid on certain 
charges and commissions wherein orders of reference have heretofore 
been made to Edwards Pierrepont aud to John I. Davenport. 


A. W. GRIswoLD, Esq., Attorney for Plaintiffs : 


Str: Please take notice that upon the affidavit, a copy of which is 
annexed, I shall move this court on Saturday, the 22d day of May, 
1875, at 11 0 clock a. m., or as soon thereafter as counsel can be heard, at 
the court rooms in the U. 8. court building, No. 41 Chambers street, 
New York, for an order vacating and setting aside the order made by 
this court on the 22nd day of April, 1871, in a part of suits above 
referred to by which such suits were referred to Edwards Pierrepont, esq., 
to ascertain the amounts due the respective plaintiffs so far as relates to 
suits still unreported by said referee,.also that the stipulation upon which 
said order was granted be set aside and cancelled. Also for a further 
order that the order made by this court on the 13th of August, 1872, 
by which a number of the suits above referred to were referred to Ed- 

wards Pierrepont to ascertain the amounts due the respective plain- 
134 _ tifts, so far as relates to suits in which no reports have been made 

by said referee, also that the stipulation upon which said order 
was made be set aside and cancelled. -Also for a further order that the 
two orders made by this court on the 4th day of December, 1874, by 
which a number of the suits above referred to were referred to John I. 
Davenport, esq., to ascertain the amounts due the respective plaintiffs, so 
far as said ‘cae relate to suits in which no reports have as yet been 
made by said referee; also that the. stipulations upon which said orders 
were made be set. aside and cancelled. i 

New York, May 18, 1875. 

Yours, &c., | : 
GrorGE Buss, Deft’s Atty. 


135 Exuisit [°, 


At a special term of the circuit court of the United States of America for 
the southern district of New York, in the second circuit, held at the 
United States court-rooms in the city of New York, on the 24th day 
of May, in the year of our Lord one thousand eight hundred and seventy- 
five. 


Present: The honorable Samuel Blatchford, circuit judge. 


In the matter of certain suits brought to recover duties paid on certain 
charges and commissions wherein orders of reference have heretofore 
been made to Edwards Pierrepont and John I. Davenport. 


After hearing Mr. George Bliss, U.S. attorney, for the motion, and A. 
W. Griswold, opposed thereto: 

Ordered, That said motion be denied, without prejudice to a motion 
upon a specific point or question which may heraafter be presented to the 
court. 

(Signed. } Sam’L BLATCHFORD. ° 

A copy. 

KENNETH G. WHITE, Clerk. 
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BARNEY, COLLECTOR, VS. OELRICHS ET AL. 
EXHIBIT K. 


H. B. J. TREASURY DEPARTMENT, 
9594.d. OFFICE OF THE SECRETARY, 
Washington, D. C., February 16, 1885. 


CoLLEcToR oF Customs, New York: 

Str: Under date of the 12th ultimo, the Department authorized the 
United States attorney at New York to consent to the discontinuance of 
the suit O. S. 94 of Vatable et al. vs. Schell and other similar suits now 
pending for the recovery of illegal customs fees, on a basis suggested by 

r. A. W. Griswold, attorney for the plaintiffs, which involved the pay- 
ment on consumption entries of as many fees for orders as there are in- 
voices, and on warehouse entries in which there is but one invoice one 
order, and where there are more than one invoice one order for every two 
invoices. . 

On discontinuance of any suit involving the question, yon are authorized 
to pan and forward a certified statement on the basis above specified, 
and in 


accordance with the Department’s instructions of April 12th, 1883. — 


Very respectfully, 

_ (8gd.) H. F. FRencH,- 

: Assistant Secretary. 

(No encl.) 
137 ExuisiT L. 
[Divisions of customs. Form 3.] 

H. B. J. ‘ TrREasuRY DEPARTMENT, 
9594 d. OFFICE OF THE SECRETARY, 


Washington, D. C., Feb. 16, 1885. 


A. W. GRISWOLD, ag” 
155 Broadway, New York: 


Sir: The Department is in receipt of your letter of the 11th instant 


relative to discontinuance of certain suits now pending for recovery of 
illegal customs fees. 


(Signed) | H. F. Frencg, 
Assistant Secretary. 
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BARNEY, COLLECTOR, VS. CELRICHS ET AL. 
138 EXHIBIT M. ! 
W. W. A. 


OFFICE OF THE UNITED STATES ATTORNEY 
For THE SOUTHERN DiIstrRicT OF NEW YORK, 


V ATABLE 
U8. bo. S. 94. 
SCHELL. 


A. W. GRISWOLD, Esq., 
155 Broadway, New York: 

Srr: I am in receipt of a letter from the collector of this port in re- 
sponse tu mine of the 27th October, ult., in,which certain proposed find- 
ings of fact were submitted to him with the inquiry as to whether they 
would furnish a rule for the adjustment of refunds in other similar cases. 

The collector states that, while it would be possible to ascertain the 
number of orders in any given case in the manner suggested by the pro- 
posed findings, it would nevertheless be impracticable by reason of. the 
time and labor which would be required. He suggests that some rule 
should be adopted by which these cases can be inexpensively and expedi- 
tiously adjusted in the event. of the Department’s being willing to ac- 
quiesce in the determination of the court. 

If you desire to make a proposition to that end I shall be happy to 
consider it. 


Respectfully, 
(Sed.) Exisv Root, 
* U. S. Attorney. 
i39: Exursit N. 
U.S. Crrcuir Court, Nov. 12th, 1884. 
VATABLE 
08. O. S. 94. : 
SCHELL. 


DEAR Sir: I have your letter of the 11th inst., in which you refer to 


one from the collector of customs wherein he states that “ while it-would 
_be possible to ascertain the number of orders in any given case in the 


manner suggested in the proposed ‘findings, it would nevertheless be im- 
practicable by reason of the time and labor which would be required,” and 
“he suggests that some rule should be adopted by which these cases can 
be inexpensively and expeditiously adjusted,” &c., &c. I quite agree with 
the collector that it would be a laborious and consequently an expensive 
task to adjust the fee cases in the manner in which the auditor finds it — 
can be done and which seems to be the only way in which it can be done 
with positive exactness. Therefore, my clients are willing to consent to 
the le tion of a rule by which the cases can be expeditiously and inex- 
nsively adjusted as suggested by the collector. Four experts in this 
ranch of custom-house matters have given their opinions under oath as 
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store as compared with the number of stamps on the invoices in 
140 __ the same entry and they all agree that on consumption entries the 

average number of such orders would at least equal if it did not 
exceed the number of stamps on invoices. 

And as to the warehouse entries there is some difference of opinion. 
One of these experts, Daniel Jackson, who was an order clerk at the time, 
says: “I think thenumber of warehouse transfer orders for examined pack- 
ages to bonded warehouse would be about equal to one-third the number 
of warehouse invoices where there were more than, oneinvoice. Of course, 

there would be at least one order to each entry.” ' 
_. He seems, in this estimate, to have overlooked the fact that there were 
orders to send to public stores in warehouse as well as consumption entries. 

Mr. Van Vechten, formerly an order clerk and then.an entry clerk, es- 
timate the number of orders in case of warehouse goods the same as in con- 
sumption, and Mr. More, late and for-many years the custom-house clerk 
of Benkard & Hutton, agrees with Van Vechten. 

Mr. Park, for thirty-three years in the custom-house brokerage business, 
thinks the number of warehouse transfer orders would be nearer one-half 
than one-third the number of invoices. 

But here, again, the estimate is confined to transfer orders, and does not 
include orders to send to public store, whigh are just as numerous in ware- 

house as in consumption entries. 
141 Now, I propose, as a basis or rule of adjusting my cases, that on 
consumption entries tliere be allowed to plaintiffs as many fees for 
orders as there are invoices ; and on each warehouse entry in which there 
is but one invoice there will be, of course, one transfer order, and on en- 
tries in which there are more than one invoice, half as many _— as 
there are invoices. 

I believe this would be a fair basis of settlement in view of all the evi- 

dence. 
Yours, &c., 
(S’o’d) ALMOoN W. GRISWOLD, 
At’y for PUfs. 

To Exrsav Roor, Esq., 

U. S. Attorney. 


(3. enclosures to be returned.) 
142 © | EXHIBIT QO. 


H. B. J. TREASURY DEPARTMENT, 

do24 d. OFFICE OF THE SECRETARY, 
Washington, D. C., April 12th, 1883. 

CoLLEcToR OF Customs, New York: 


Sir: Referring to Circulars No. 38, of the 5th instant, promulgating the 
decision of the Supreme Court of the United States in Cochran vs. Schell, 
relative to the legality of the exaction of certain custom-aouse fees, you 
are instructed to forward the necessary statement for payment of the judg- 
ment when entered, and to forward similar statements for repayment of 


to the number of orders in a given case including orders to send. packages 
to public store and to deliver or transfer examined packages from public 
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like fees exacted in other cases, where the requirements of law have been. 
duly complied with.’ The payments will be confined to the classes of fees 
named in the decision. : 

Suits brought for the recovery of such fees will, so far as they relate to 
that question, be discontinued without costs, and the certificate of discon- 
tinuance will accompany the statement in each case. | 

These instructions do not relate to any suits involving questions of 

i duties exacted on charges and commissions, as well as to fees, which have 

| been settled, or which may be in the course of settlement, so far as the 

a charges and commissions question is concerned, and wherein the officer of 
the U. S. attorney’s office, who has charge of such cases, shall report 

143 that a recovery on a fee question has been waived by the plaintiffs 
or their attorneys asa condition for settlement of the remainder of 

the claim. 
Very respectfully, 


(S’o’d) H. F. FREnca, 
Acting Secretary. . 
(No enclosures.) 


JAN. 3, 1884. (Should be 1885.) 


EXHIBIT P. 


VATABLE 
es 
| ScHELL. 
4a Exinvu Root, Esq., U.S. At’y: 
[)’R. stR: I have received your exceptions to the auditor’s report in 
this case. ‘They render it necessary to print the case. Have you any 
choice as to who shall do it? Will you consent that the testimony exhib- 
its and auditor’s report be taken from the files in the clerk’s office and 
sent to the printer ? 
It will save probabl¥ $40 or $50 expense of copying. Your early re- 
ply will oblige, 
Yours, &e.. 
(S’o’d) A. W. GRISWOLD. 
144 EXHIBIT Q. 
W. W. A. . 
aa OFFICE OF THE UNITED STaTEs ATTORNEY 


For THE SOUTHERN District oF NEw YORK, 
Po New York, January 6th, 1885. 
, VATABLE 3 

v8. O. S. 94. 
SCHELL. 


A. W. GRISWOLD, Esq., 
PUF’s Att'y, 155. Broadway, New York: 


DeEaR sir: Your letter of the 3d Jan’y, inst., is received. The exce 
tions to the auditor’s report relate solely to the conclusions of law found 
by him, and no inquiry can be had as to any finding of fact. In whatever 
| way the case may be re-examined it will be as if there had been an agreed. 
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statement of facts. The conclusions of law are based solely on the facts as 
found, and, therefore, no examination of the evidence will be necessary or 
proper. It will, therefore, be totally unnecessary to print the evidence or 
any part of the same. : 

I have to-day reported the trial of this case to the Secretary of the Treas- 
ury, and have recommended that the “ fee cases ” be adjusted on the basis 


‘of settlement proposed by you. In my letter I also suggested that it 


would be better to determine that question now and before additional ex- 
pense had been incurred in this case. I therefore suggest to you the 
propriety of waiting to hear from the Secretary before doing any- 
thing further herein. 

Respectfully, yours, 


145 


Exigvu Root, 


(Signed) 
U. S. Attorney. 


EXHIBIT R. 


JAN. 17, 18885. 
Exrav Root, Esq.: 

DEAR sir: Agreeably to your request in your letter Jan. 16th, I here- 

with enclose a list of cases containing fees. There may be a few others. 
I presume you intend to transmit it.to the collector. Has the latter 

been instructed to adjust my cases on the proposed basis ? "2 
Yours, &c., | | 
A. W. GRISWOLD. 


146 List of cases containing “fees.” 

O.S. 1370 A. Arnold et al. ’ vs. Barney. 
«2931 F. Berley vs. Schell. 
N.S. 332 F. Berley vs. Barney 
“« 391 H. Benda et al. vs. Do. 
‘—s- 830:~-E. Blackburn et al. vs. Do. 

O.S. 1623 G. F. W. Bartels et al. vs. Schell 
“« 1188 G. Bunge et al. vs. Barney 
“ —s- 496: L. Curtis et al. vs. Schell 
“ 1369 L. Curtis et al. | vs. Barney 
N.S. 907 H. B. Claflin et al. | vs. Do. 
O.8. 338 F. Cottenet et al. vs. Schell 
“ - 606 Christ Jay et al. vs. Do. 
N.S. 394 M. H. Cashman et al. vs. Barney. ; 
O. 8S. 3007 C. F. Dambmann et al. vs. Barney 
«< + 243 H. De Goer et al. vs. Schell. 
O. 8. 2924 A. Edwards et al. vs. Schell. 
O. 8. 2563 A. Edwards et al. ; vs. Redfield 
O. 8. 3110 H. J. Fairchild et al. vs. Barney 
O. 8. 2164 Richard Fischer et al. vs. Schell 
«380 V. Fauche et al. vs. Do. 
O.8. 407 Galwey, Cassado & Teller vs. Schell 
“123 Grandmange et al. vs. Do. 
“¢ =~ 2570 R. C. Greenleaf et al. - vs. Redfield 
“« 240 R.-C. Greenleaf et al. vs. Schell. 
3009 R. C. Greenleaf et al. vs. Barney. 
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' (Signed) 


Exinv Root, Esy,., 


U.S. Att’y.: 


Dear Sir: You have informed me that the Secretary of the Treasury 
had accepted my offer of a basis of settlement of the fee cases. 


VS. 


O. 8. 2016 F. A. Hirsch vs. 

N.S. 396 H. Hennequin et al. vs. 
O.S. 337 H. Hennequin. et al. vs. 
“ 1621 G. Hessenberg et al. vs. 
O.S. 630 B. H. Hutton, survivor, VS. 
O. 8S. 1564 A. Iselin et al. Vs. 
2921 D. P. Ives et al. Vs. 

« ~—- 2576 D. P. Ives et al. Vs. 
N.S. 323 E. Kaupe et al. Vs. 
O. 8. 2236 G. H. Koop, ex’r., &c., vs. 
O. 8. 3011 Lindsay, D. A., et al. vs. 
“ 1887 Lee, W. H., et al. VS. 

as 323 Lane, D., et al. vs. 

“ +3010 Lehmaier, J., et al. Vs. 
O.S. 387 Munsell, H. H., et al. VS. 
“ 1006 Morlot, Chas., et al. Vs. 
N.S. 399 Oelrichs, E. A., et al. VS. 
_O. 8. 2359 Oppenheim, L., et al. VS. 
¢ 1458 Pendleton, J. M., _ VS. 
3013 Petrie, James S., et al. Vs. 
“2769 Passavant, T.,et al. VS. 
O. S. 1447 Poppenhusen, C., et al. VS. 
458 Pollitz, O. W., et al. — Vs. 
N.S. 319 A. Rolker et al. Vs. 
O.8. 506 C. Recknagel et al. vs. 
O. 8S. 3014 A.. Rickard VS. 
O.S. 86 A. Rickard vs. 
O.S. 607 M. A. Sorchan et al. | vs. 
O. 8. 1736 L. Sommerhoff, ex’rs., &c., Vs. 

O.S. 621 Schulten & Hurd vs. 

O.S. 3012 E. Sully et al. VS. 

O. 8. 2075 J. H. Scrivener Vs. 
N.S. 314 Tomes Sons & Melvin vs. 
O. 8. 2212 C. F. Van Blaukensteyer, et al., ex’rs., vs. 
O. S. 2168 Same vs. 
O.S. 94 Vatable et al. vs. 
O.8. 78 Vickers, Edward, et al. VS. 
N.S. 437 Waterbury, Shaw & Co. vs. 
O.S. 323 J. N. Whiting et al. vs. 
O.S. 3017 Yard, E., et. al. VS. 
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147 N.S. 326 A.H. Hildick 


Schell. 


Barney. 


Barney. 
Schell. 
Schell. 
Schell. 
Barney. 
Schell. 
Barney. 


A. W. GRISWOLD, 


JAN’ Y 20, 1885. 


155 Broadway, New York. 
EXHIBIT S. 
(Copy.) 
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WRAY KITE 
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_ and leave the supplemental lists, which I will endeavor to have harmo- 
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149 May I ask if you will furnish the collector with a copy of my | 
letter, or so much of. it as embraces the terms or basis of settle- | 
ment, and also a copy of the Secretary’s letter accepting it ? 
This will furnish the collector with the means of prosecuting the adjust- , 


~ ment of these cases which have been so long awaiting the determination ! 


of the Vatable case. 


I will feel greatly obliged if you will do this. ' ’ 
Yours &c., ; 
(Sgd.) A. W. GRISWOLD. 
EXHIBIT T. fe } a 
A. P. Usirep STATES ATTORNEY’S OFFICE, 
New York, January 23d, 1886. ? 
VATABLE 
v8. O. S. 94. P 
ScHELL. ; 
._AtMon W. GRISWOLD, Esq, ( 
Counselor at Law: ‘ 


Srr: The list of cases containing “fees,” received from you the other 
day, does not entirely agree with the cases as they appear on the dockets 4 
of this office. Of course, for official action, it is necessary to have a cor- | 
rect list, and you are invited to call here and to examine the list and to | & 
make the necessary corrections. og 
Very respectfully, : : 
Exuigvu Roor, , 
U. 8. Attorney. 


150 Exuisir U. 


Jan. 24,1886. 
Ex.z1uu Roor, Esq., U. 8. Att’y: ’ 


Deak Srr: I have your note, saying the list of fee cases which I sent 
to you Jan. 17th does not “ entirely agree with the cases as they appear! 
on the dockets of your office.” ‘ 

Will you be good enough to indicate which of the cases on my list does * 
not agree with your dockets, and I will strike those cases out of the list 


nize with your docket? I suggest this because I think it desirable to get 

into working order the settlement of the fee cases on the basis of my offer 

of compromise. i 
_In this connection let me‘ask that you will consent to withdraw your 4 

exceptions to the Auditor’s report in ae Vatable case or at once print 


- the case for the court and have it disposed of. 


Yours, &c., 
A. W. GRISWOLD. 
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155 Broapway, NEw York, Feb. 11th, 1845. 


The Hon. SECRETARY OF THE TREASURY, 
Washington, D. C. 


Sir: On Jan’y 16th, 1885, the U. S. dist. atty. wrote me a letter in- 
forming me that the Secretary of the Treasury had authorized the settle- 
ment of the fees cases in which I appear as attorney of record, on the 

| - basis of the proposition contained in my letter to him dated Nov. 12th, 
— 1884. 
The collector of customs states he is without instructions from your De- 
artment on the subject. If, as the dist. atty. informs me, you have author- 
ized the settlement of these cases on the basis proposed, will you be good 
enough to so instruct the collector that he may proceed with the adjust- - 
ment of the cases which, are now in abeyance and no progress toward their 
settlement can be made, though the basis has been agreed to by the De- 
partment. 
Very respectfully, your obdt. servt., 
ALMON W. GRISWOLD, 
Atty. for PUfs. 


152 (Indorsed: ) N.S. 399. U.S. circuit court, southern district of 
New York. E. A. Oelrichset al. versus Hiram Barney. Defend- 
ant’s bill of exceptions. Stephen A. Walker, United States attorney, attor- 
hs ney for defendant. Due service of a copy. of the within is hereby admitted. 
7 WN New York, 188 . Filed as the bill of exceptions. Allowed by 
Judge Wallace, October 1, 1887. Nunc pro tunc as of Oct. 24, 1885, 
as per order of court. Filed as to bill of exceptions allowed by Judge. 
Wheler Oct. 1, 1887. Nunc pro tunc as of Jan’y 18, 1886, as per order 
of court. 
It is agreed that the within bill of exceptions presents the questions 
decided by Judge Wallace and Judge Wheler in this case. New York, 


. 


Aug. 16, 1887. 
STEPHEN A. WALKER, 
U.S. Att’y and Att’y for Deft. 
T. G. 
A. W. GRISWOLD, 
PUf’s Atty. 
mi 153 Supreme Court of the United States. . 


HriraAM BARNEY, PLAINTIFF IN ERROR, 
v8. : 
E. A. OELRICHS & AL., DEFENDANT 1n ( 4Signment of errors. 
error. 

A fterwards,to wit, on the second Monday of October, in the same term, - 
before the justices of the said court, at the Capitol in ‘Washington, come 
the said plaintiff in error, by Stephen A. Walker, his attorney, and says 

| that in the record and proceedings aforesaid there is manifest error in this 
ES es to wit, that by the record aforesaid it appears that the judgment aforesaid 


BARNEY, COLLECTOR, VS. OELRICHS ET AL. 
in form aforesaid given, was given for the said defendant in error against 
the said plaintiff in error, whereas by the law of the land the said judg- 
ment ought to have been given for the said plaintiff against the said 
defendant. 

And the said plaintiff prays that the judgment aforesaid, for the error 
aforesaid and other errors in the record and proceedings aforesaid, may 
be reversed, annulled, and altogether held for nothing, and that he, the 
said plaintiff, may be restored to all things which he has lostgby occassion 
of said judgment, &c. 

STEPHEN A. WALKER, 
Attorney for Plaintiff in Error. 


154 (Indorsed: ) N.S. 399. United States Supreme Court. Hiram 

Barney, plaintiff in error, vs. E. A. Oelrichs, defendant in error. 
Assignment of error. Stephen A. Walker, attorney for plaintiff in error. 
Due service of a copy of the within assignment of error is hereby admit- 
ted this 6th day of October, 1887. Almon W. Griswold, attorney for 
defendant in error. U.S. circurt court. Filed Oct. 6, 1887. Timothy 
Griffith; cl’k. | 


155 Supreme Court of the United States. 
HrramM BARNEY, PL’FF IN ERROR, 
| v. N. S. 399. Joinder 
Epwin A. OELRIcHs, HERMAN C. Von Post, in error. 


& Gustav Schwab, d’f’ts in- etror. 


And afterwards, to wit, on the second Monday of October term, the 
said defendant in error, by Almon W. Griswold, their attorney, come here 
into court and say that there is no error either in the record or proceed- 
ings aforesaid or in the giving of the judgment aforesaid. 

And they pray that the said Supreme Court, before the justices thereof, 
now here may proceed to examine as well the record and proceedings afore- 

said as the matters aforesaid above assigned for error, and that the 
156 judgment aforesaid, in form aforesaid given, may be in all things 
affiirmed,-etc. 
Autmon W. GRISWOLD, 
- Atfy for Def’ts in Error, 155 Broadway, New York. 


(Endorsed ees S. 399. U.S. Supreme Court. Hiram Barney, plff. 
in error, vs. Edwin A. Oelrichs et al., dfts. in error. Joinder in error. 
A. W. Griswold, atty. for defts. in error. 

Due service of a copy of within joinder in error is hereby admitted, 
dated October 7, 1886. Stephen A. Walker, attorney for plff. in error. 
U.S. circuit court. Filed Oct. 8, 1887. Timothy Griffith, clerk. 


157 Unrrep STaTeEs OF AMERICA, 88: 
To E: A. Oelrichs, Herman C. Von Post, and Gustav Schwab, 
greeting: ! 


You are hereby cited and admonished to be and appear at a Supreme 
Court ot the United States, to be holden at Washington, on the second 
Monday of October, eighteen hundred and eighty-seven, pursuant to a 
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writ of error filed in the clerk’s office of the circuit court of the United 
States for the southern district of New York, wherein Hiram Barney is 
plaintiff in error and you are defendants in error, to show cause, if any 
there be, why the judgment in the said writ of error mentioned should 
not be corrected, and speedy justice should not be done to the parties in * 
that behalf. 

Dated Oct. 6, 1887. 


E. Henry LacomBe, 
Circuit Judge. 


158 (Indorsed:) N. S. 399. U.S. Supreme Court. Hiram Barney, 
plaintiff in error, against E. A. Oelrichs & al., defendants in 
error. Citation. Due service of a copy of the within citation is hereby 
admitted this 6th day of October, 1887. Almon W. Griswold, attorney 
for defendants in error. U.S. circuit court, Oct. 6, 1887. Timothy 
Griffith, clerk. | 
159 (Indorsed on cover:) No. 177. Hiram Barney, late collector 
of the port of New York, plaintiff in error, vs. E. A. Oelrichs, 
Herman C. Von Post, and Gustav Schwab. S. New York. C.C. U.S. 
Filed October 11, 1887. 
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| Supreme Court of the United States, : 
OctToseR TERM, 1890. 
| Hiram BARNEY, LATE COLLECTOR 
! etc., — in error, No. 177. 
i EK. A. OELRICHS ET ALS. © 
yy 
: ERROR TO THE CIRCUIT COURT OF THE UNITED STATES, 
SOUTHERN DISTRICT OF NEW YORK. 
BRIEF FOR THE PLAINTIFF IN ERROR. 
: Wo. A. Maury, . i 


Assistant Attorney-General. 
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Supreme Court of the United States. 


OCTOBER ‘T'eRM, 1890. 


Hrram BARNEY, LATE COLLECTOR, 
ete., plaintiff in error 
»P ‘ No. 177. 
US. 
E. A. OELRICHS ET ALS. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES, 
SOUTHERN DISTRICT OF NEW YORK. 


BRIEF FOR THE PLAINTIFF IN ERROR. 


STATEMENT. 


This is one of a large number of actions brought 
by importers against Mr. Barney, a former col- 
lector of the port of New York, to recover back 
money alieged to have been illegally exacted by 


him as collector by way of duty on certain charges 
18773——1 | 


9 “ 


and commissions and by way of fees for alleged 
services performed in the custom-house in con- 
nection with merchandise imported. 

The action was commenced in the superior 
court of New York City by a summons dated 


March 27, 1868, which was served on the defend- 
ant, April 16, 1868. (p. 2.) 


On May 5, 1868, the action was removed into 
the circuit court of the United States for the 
southern district of New York by certiorari. 


(p. 3.) 
THE PLEADINGS. 


The declaration consists of the common counts 
in assumpsit. (pp. 3, 4.) 

The defendant pleaded (1) non assumpsit; (2) 
the statute of limitations, namely, that the plain- 
tiffs’ supposed causes of action, or any of them, 
did not accrue to them at any time within six 
years next before the commencement of this suit. 


(p. 5.) 
Issue was joined on the plea of non assumpsit. 


(p. 5). 


Ba -- — 
- ~ a 


4 
M4 


3 


REPLICATION TO THE PLEA OF LIMITATIONS. 


The following replication was filed to the plea 


of limitations: 


And the said plaintiffs, as tothe plea of the said defendant by 
him lastly above pleaded, say that tbe said plaintiffs, by reason 
of anything by the said defendant in that plea alleged, ought 
not to be baired from having aud maintaining their aforesaid 
action thereof against the said defendant, because they say 
that after the said several causes of action in the said com- 
plaint mentioned had accrued to the said plaintiffs the said de- 
tendant departed froin and resided out of this State for several 
successive periods, amounting in the aggregate to twelve 
montis, and this suit was brought within six years and twelve 
months, after the said several canses of action, and each and 
every thereof accrued to these plaintifts. 

Aud this the said plaintiffs are ready to verify, wherefore 
they pray judgment and their damages by them sustained to 
be adjusted ete. (pp. 5, 6). 


REJOINDER TO THE REPLICATION. 


To this replication the defendant filed the fol- 


lowing rejoinder: 


o 


And the said defendant, as to the said replication of the said 
plaintiffs to the said second plea of the said defendant, says 
that the said plaintiffs onght not by reason of anything by 
them in that replication alleged to have or maintain their ~ 
aforesaid action against him, the said defendant, because he 
says that after the said several supposed causes of action in the 
said complaint mentioned bad accrued to the said plaintiffs, and 
before the commencement of this suit, he, the said defendant, 
did not depart from and reside out of this State for several 
successive periods, amounting in the aggregate to twelve 
months, in manner and form as the said plaintiffs has above in 
their sad replication in that behalf alleged. And of this he, 
the said defendant, puts himself apon the country, and the said 
plaintiffs do the like (p. 6). 


The plaintiffs joined in the issue tendered by 
this rejoinder (p. 6). 
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ORDERS OF REFERENCE. 


The’ various pending cases, of which the case 
at bar was one, numbering one hundred and five 
in all, were referred by the court to Hon. EKd- 
wards Pierrepont, as referee, but that gentleman 
having been appointed Attorney-General of the 
United States, the order was rescinded on De- 
cember 19, 1876, and a new order entered by 
the court on that day referring the said causes, 
in so far as undisposed of, to John J. Davenport, 
esq., as referee— 

to take proof of and ascertain the claim of the -plaintiff or 

plaintiffs in each of the said several causes, with interest, for 

excess of duties upon such charges and commissions which 
may be found to have been illegally exacted from plaintifts, 
and paid under protest to defendants, and not barred by the 
statute of limitations, whenever the same has been pleaded, 
upon importations at the port of New York, specitied in the 


several bills of particulars served, or to be served in said 
several causes. 


The order further directed the referee to de- 
termine and adjust these claims in accordance 
with the rules and decisions of the court in sim- 
ilar cases so far as applicable, and ‘that said 
referee state and report the amounts ascertained 
by him on said several commissions and charges 
separately, and the facts found by him in respect 
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hereto, and in respect to the protests touching 
the same.” ‘The order also provides for the 
raising of objections and exceptions before the 
referee and for bringing the same to a hear- 
ing before the court after the filing of the 
referee’s report, and that, for that purpose, the 
referee may be required ‘‘to report the evidence 
or testimony taken in the case upon which the 
objection or exception arises in such manner as 
the court shall direct, and copies of the protests 
filed therein respectively. (pp. 7, 8.) 

Afterwards, to wit, on August 10, 1882, the 
court ordered that such cases as remained un- 
adjusted and not discontinued or not otherwise 
disposed of, of which number this case was one, 
should be referred to Joseph M. Deuel, the clerk 
of the court, instead of John I. Davenport, esq. 
(p. 9.) 

REFEREE'S REPORT. 

On October 8, 1884, Mr. Deuel, the referee, 
fied his report, finding that plaintiffs were en- 
titled to recover $406.85 as and for excessive du- 
ties on charges and commissions, and, in addition 
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at bar was one, numbering one hundred and five 7 
in all, were referred by the court to Hon. Ed- 
wards Pierrepont, as referee, but that gentleman . 
having been appointed Attorney-General of the 
United States, the order was rescinded on De- 
cember 19, 1876, and a new order entered by i 
the court on that day referring the said causes, | 
in so far as undisposed of, to John I. Davenport, | 
esq., as referee— | 
to take proof of and ascertain the claim of the plaintiff or 
plaintiffs in each of the said several causes, with interest, for g 
excess of duties upon such charges and commissions which ‘ 
may be found to have been illegally exacted from plaintifts, 
and paid under protest to defendants, and not barred by the } 
statute of limitations, whenever the same has been pleaded, ‘ 
upon importations at the port of New York, specitied in the Q 


several bills of particulars served, or to be served in said 
several causes. 


The order further directed the referee to de- : 
termine and adjust these claims in accordance 
with the rules and decisions of the court in sim- j 
ilar cases so far as applicable, and ‘that said 7 
referee state and report the amounts ascertained 
by him on said several commissions and charges tf 
separately, and the facts found by him in respect y 
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hereto, and in respect to the protests touching 
the same.” ‘The order also provides for the 
raising of objections and exceptions before the 
referee and for bringing the same to a hear- 
ing before the court after the filing of the 
referee’s report, and that, for that purpose, the 
referee may be required ‘‘to report the evidence 
or testimony taken in the case upon which the 
objection or exception arises in such manner as 
the court shall direct, and copies of the protests 
filed therein respectively. (pp. 7, 8.) 

Afterwards, to wit, on August 10, 1882, the 
court ordered that such cases as remained un- 
adjusted and not discontinued or not otherwise 
disposed of, of which number this case was one, 
should be referred to Joseph M. Deuel, the clerk 
of the court, instead of John I. Davenport, esq. 
(p. 9.) 

REFEREE’S REPORT. 

On October 8, 1884, Mr. Deuel, the referee, 
fied his report, finding that plaintiffs were en- 
titled to recover $406.85 as and for excessive du- 
ties on charges and commissions, and, in addition 
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6 
thereto, the sum of $592.46 interest, making an 
ageregate sum of $999.31. (p. 11.) 

Various requests of the referee for findings 
were made and are presented in his report, with 
the evidence relevant to them and his action 
thereon. 


EXCEPTIONS AND CONFIRMATION OF REPORT. 


The defendant filed exceptions to the referee’s 
report (p. 32), which were overruled by the court, 
and the report confirmed October 21, 1885. (p. 
11); and to this ruling an exception was taken in 
so far as it confirmed the referee’s rulings as to 
the statute of limitations and the question of 
interest. (p. 34.) 

TRIAL. 

On January 18, 1886, the case came on for 
trial before Judge Wheeler and a jury, the result 
of which was that the judge directed the jury to 
find a verdict for the plaintiffs for the amount of 
$289.12 for fees, to which part of the plaintiffs 
claim the powers of the referee did not extend 
under the order of the court. The court also 
directed the jury to find for the plaintiffs in the 
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amount of $1,076.74 on the referee’s report, to 
which direction the defendant excepted (p.39). The 
jury assessed the plaintiffs’ damages at $1,365.86, 
to which was added 5134.31 for interest and 
$85.97 costs, making in all $1,586.14 (p. 12, 13), 


for which amount judgment was entered (p. 13). 
On the trial of that part of the issue which 


consisted of the claim for fees alleged to have 
been illegally exacted by the defendant from the 
plaintiffs, various rulings of the court were ex- 
cepted to, which are set forth in the defendant’s 
bill of exceptions (pp: 34-40). 

Thereupon the defendant sued out this writ of 
error. 

ASSIGNMENT OF ERROR. 


The judgment, it is conceived, is erroneous, in 
this, that the circuit court held that the evidence 
adduced before the referee by the plaintiffs be- 
low to sustain the issye on their part joined under 
the defendant’s rejoinder, was sufficient to sustain 
the averment of the plaintiffs’ replication traversed 
by the said rejoinder, and directed the jury to 
find for the plaintiffs on that issue. 
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8 
ARGUMENT. 


The question of the statute of limitations is 


the only question fairly open under this writ of © 


error, and is important because of its bearing on 
other cases awaiting its determination by this 
court. 

The question as to the collector's authority to 
assess duty under the act of March 3, 18Q1 (9 


Stat., 629), which was in force at the time the - 


duties here in question were levied, on charges 
for inland transportation to the place of shipment, 
was settled, before the trial, against the authority 
by a considerable weight of opinion in the in- 
ferior Federal courts, in which the Treasury 
Department had formally concurred. (Tomes v. 
Redfield, 7 Blatch., 139-145.) It is hardly proba- 
ble that the interpretation, thus settled, will be 
overturned by this court, especially as the statute 
in question has been long repealed. | 
The question as to the collector’s alleged assess- 
mentof duty on excessive commissions is not open 
because the evidence on which the referee acted 
in that behalf does not accompany his report. 
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The objection that interest was computed by 
pie the referee and the jury upon the excessive duties 
covered by the verdict is not an. open question 
here. In Schell v. Cochran (107 U.S.R, 625,625), 
| and Schell v. Dodge (2b., 629), this court recognized 
the propriety of awarding interest by way of 
| damages for the detention of money illegally ex- 
acted y a collector in the name of duties. 

As to the claim for excessive fees, the Govern- 
, ment would seem to be bound by its agreement, 
, as shown by the record, and as was held by the 
trial judge, that this part of the plaintiffs’ claim 
should be ascertained and liquidated at the cus- 

tom-house, as was done (p. 39).- 


THE STATUTE OF LIMITATIONS. 


This brings us to the plea of limitations filed 
by the collector (p. 5). 4 
The plaintiffs, in their replication to this plea a 
(pp 45, 6), set up that after their cause of action P 
had accrued, ‘the said defendant departed from 
and resided out of this State for several successive 


periods, amounting in the aggregate to twelve 


months, and this suit was brought within six 
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years and twelve months after the said several 
causes of action, and each and every thereof, ac- 
crued to these plaintiffs.” 

This replication the defendant traversed in his 
rejoinder and issue was joined on that traverse 
(p. 6). 

At the time the plaintiffs’ causes of. action ac- 
crued the act of February 26, 1845, was in force 
(5 Stat., 727), and Congress not having yet under- 
taken to regulate the time during which actions 
against collectors might be brought, as it after- 
wards did, by the act of June 30, 1864 (13 Stat., 
214), such time was regulated by the State law, 
the act of 1864 being applicable, necessarily, 
only to cases that arose after its passage. 

The provisions of the limitations law of New 
York applicable to this case are sections 91 and 
100 of the Code of Procedure of 1851. (2 Rev. 
Stat., N. Y., 4th ed., pp. 497, 498.) 

Section 91 provides that ‘‘an action upon a 
contract, obligation, or liability, express or im- 
plied, excepting those mentioned in-section 90,” 
may be brought within six years. The excep- 


11 


tions referred to in this section are judgments, 


,y 
<- decrees, and sealed instruments. 
a4 Section 100 provides that— 
4 
ae to If, when the cause of action shall accrue against any person, 
: he shall be out of the State, such action may be commenced 

within the terms herein respectively limited after the return a 
(. of such person into this State; and if, after such cause of ac- a 
se tion shall have accrued, such person shall depart from and reside 
3 oul of this State, the time of his absence shall not be deemed or 

taken as any part of the time limited for the commencement of such 

g. 23. action, 
@ 


The record shows that process was served on 
the defendant on April 16, 1868 (p. 2). 


Reckoning backwards, now, we reach the stat- 


utory limit of six years on April 16, 1862. 


It appears by the bill of exceptions (p. 30) 

; that various items of the alleged excessive duties 

‘ were each paid by the plaintiffs to the defendant - 
| more than six years prior to the commencement 3 
eS of this action, to wit: 


| 1861. May 2, John Leslie, paid $32. 40, May 2, Lol. 
| 1°61. May 17, Sea Vulture, paid $0.60, May 17, 1861. 
1361. September 19, August, paid $0. 80, Sept. 19, 1851. 
1862. January 29, Elez. de Hart, paid $3. 00, Jan. 29, 1°62. 
| 1262. March 15, Bremen, paid $7.50, March 15, 1862. 


Each and all, then, of these items is barred by 
‘the six-year limitation, unless the plaintiffs have - 


made good, by proof, their replication that the 
defendant ‘departed from and resided out of the 
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State” for a sufficient time to cover those items 
or some one or more of them. 

Having respect to the ordinary meaning of the 
language of the New York code of procedure, 
and in the absence of any ruling of the highest 
court of the State requiring that language to be 
read in some way different from its natural im- 
port, it is not easy to see how the court below 
could have allowed the issue under the statute of 
limitations to be found against the plaintiff in 
error. Indeed, the evidence relied on by the 
plaintiffs below for the purpose of bringing the 
defendant within the exception of section 100 
was so weak as to be hardly relevant. 

That evidence was that Mr. Barney, during 
the time between April 16, 1862, and April 16, 
1868, was frequently absent from the State at 
different times, temporarily, for short periods 
varying from one day to perhaps forty or fifty 
days; that very few of these absences, probably 
not more than two or three, were as long as forty 
days, and not more than one as long as fifty. 
They consisted mainly of brief visits to Wash- 
ington during the first four years, and of visits 
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to Lowa and Wisconsin and south during the fol- 
lowing years. 

Now it was upon this flimsy evidence, if we 
may be pardoned for saying so, that the court 
below held that, putting together all Mr. Barney's 
oficial visits to Washington and his visits on busi- 
ness and pleasure to other places, he, who had been 
uninterruptedly a citizen of New York for about 
fifty years, had, between 1862 and 1868, departed 


from and resided out of the State of New York for 


twelve months 

We concede that any number of . residences in 
the proper sense of the code, taking place at dif- 
ferent times, may be tacked together, and: the 
sum of them added to the period of the statute 
of limitations for the purpose of showing that an 
action was seasonably brought. (Cole v. Jessup, 
10 N. Y. (6 Seld.,) 96; Ford v. Babcock, 2 Sand., 
Sup. Ct. R., 518; Harnden v. Palmer, 2 EK. D., 
Smith, 172, 175). 

But the first two cases, which settle this point, 
turned entirely on the pleadings, and not on the 
evidence adduced in support of them, and we 
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believe there is no decision of the court of ap- 
peals of the State showing what the character of 
the evidence must be to establish residence out of 
the State, in the sense of the code. 

No doubt the learned judge of the court below 
who overruled the defendant’s exceptions to the 
reteree’s report followed his own decision in Hen- 
nequin et al., v. Barney, which is set out in the 
record. (pp. 32, 33). | 

In this decision the learned judge says: 

Whatever view might be reached if the question was an open 
one in this court, its consideration is foreclosed by the decision 
of this court, Blatchford, J., in Dale v. Barney. No opinion 
was written in that case, but the question was presented, as it 
is here, upon exceptions to a referee’s report, and the referee 
has carefully considered it and expressed his views at large. 

The court apparently adopted the opinion of the referee. 

The facts, the findings, and the exceptions were precisely 

those now before the court, and the decision then made, hold- 

ing that the defendant's absences were to be added to the six years, 
must be deemed controlling in the present case. 

Referring to the evidence in that case, the 
judge says that the defendant’s absences ‘‘ were 
not a temporary departure followed by an im- 
mediate return,” and “that he was not absent 
with any intent to change his domicile.” 

It is to be observed that it does not appear 
whether the evidence in Hennequin et al. v. Barney 


and Dale v. Barney were the same as that given 
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in this case. Furthermore, it would appear that 
the case of Dale v. Barney was relied on to sup- 
port the view that successive absences may be 
tacked together, which we admit. But whether 
or not the eminent judge who satin Dale v Barney 
passed on the question as to what constitutes res?- 
dence, in the sense of section 100 of the Code of 
Procedure, does not appear. Again, there was 
‘no written opinion in Dale v. Barney, and we may 
infer trom that fact that the question, if passed on, 
did not receive the deliberate attention of the 
court | 

At any rate, the question is open here, and 
will, no doubt, be decided according to the views 
of this court as to the meaning of the State law. 

In the case of Hannequin el al. v. Barney, the 
court cites with approbation the decision of the 
New York court of ¢ommon pleas in Harden v. 
Palmer (2 E. D. Smith, 172), where it was held 
that two absences of the defendant of eight and 
two months in Europe required that ten months 
should be added to the statutory period, but it is 
to be observed of this decision that, while it may 
have been right on the actual facts, which are not 
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reported, it treats absence from and residence out 
of the State as convertible terms; therefore, under 
this decision, if a defendant were out of the State 
only a day the statute would cease to run as to him 
for that time, which we submit is an untenable 
position. 

The case In the matter of Thompson (1 Wend. 
43) cited and relied on by the Court in Harden 
v. Palmer (supra) involved the meaning of -res?- 
dence in the attachment law of New York. The 
defendant in that case had been in Scotland for 
two years under circumstances showing that he 
was settled there for an indefinite time, and Chief- 
Justice Savage in delivering the opinion of the 
court draws a distinction between domicile and 
residence, saying ‘“‘No length of residence, with- 
out the intention of remaining, constitutes domi- 
cile. A debtor, therefore, by residing abroad, 
without declaring an intention to remain, might 
prevent his creditors from ever collecting debts. 
In my judgment, the present case comes not only 
within the spirit of the act but also within its 
terms.” 


It would seem entirely clear that this case 
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lends no support whatever to the language in the 
opinion in Harden v. Palmer, that mere absence 
from the State makes a party a non resident. 
There may be language in the opinion of the 
Chief Justice that seems to favor this view of the 


Court in Harden v. Palmer, but that language 


-must be interpreted in the light of the rest of the 


opinion and of the case actually before the court. 
As Chiet-Justice Marshal says, in Cohens v. Vir- 
ginia (6 Wh. 399, 400), ‘‘It is a maxim not to be 
disregarded that general expressions in every 
opinion are to be taken tx connection with the case 
in which those expressions are used. If they go be- 
yond the case, they may be respeeted, but ought not 
to control the judgment in a subsequent suit when 
the very point ts presented for decision.” 

The case in the matter of Thompson (supra) 
and other New York cases are regarded by Mr. 


Drake, in his work on Attachment (‘ 65), as sup- 
’ S 


porting his position that resident and inhabitant 
are synonymous in foreign attachment legisla- 
tion. 

In Wheeler v. Wheeler (1 E. D. Smith, 1, 4) 
18773 
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the same court as deciaed Harden v. Palmer laid 
down the law as here contended for. They said 
that in order to bring a party within the excep- 
tion of the statute ‘“‘it was necessary to prove 
that the debtor departed from the State, and also 
that he resided out of the State. The evidence 
did not show this. Jor aught that is in proof be- 
Sore us, the absence may have been merely temporary ; 
excursions for pleasure or business with a return to 
this State as the residence of the debtor.” ‘Tried by 

this standard, Mr. Barney can not be said to have 

resided out of the State, as was ruled by the 

court below. 

Indeed, the legislature of New York has shown 
clearly by an act passed April 25, 1867 (Laws 
N. Y. 1867, p. 1921), that it did not understand 
residence and absence to be convertible, for by 
that act it amended section 100 of the code of 
procedure by.adding after the words ‘and reside 
out of the State” the following words, ‘or remain 
continuously absent therefrom for the space of one 
year or more” so that the section amended and 


reénacted reads as follows, the amendment being 
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Sec. 100. If, when the cause of action shall accrue against 
any person, he shall be out of the State, such action may be 
commenced within the terms herein respectively limited, after 
the return of such person into this State; and, if after such 
cause of action shall have accrued, such person shajl depart 
from and reside out of this State, or remain continuously absent 
therefrom for the space of one year or more, the time of his ab- 
sence shall not be deemed or taken as any part of the time 
limited for the commencement of such action. 

This act is a clear enunciation of the legislative 
opinion that mere absences from the State, how- 
ever long, did not stop the running of the statute: 
under the section as unamended, and that mere 
absences of any time, short of a year, do not stop 
the running of the statute under the section as 
amended. | 

Since this expression of the legislative intention 
the case of Harden v. Palmer must be considered 
as overruled. 

It seems remarkable that no reference what- 
ever was made to the act of 1867 in the opinion 
of the court in Hennequin et al. v. Barney, which 
was not delivered until July 27, 1885 (p. 32). 

The language of the law of Illinois is identical 
with that of New York, and the words ‘departs 
from and resides out of the State” in that law 
have been recently interpreted by the supreme 
court of that State in the case of Pells v. Snell 
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(130 Ill., 379). We make the following quota- 
tion from the opinion of the court: 


The terms of our present statute of limitations, so far as 
they apply to the questions here raised, differ materially from 
those of the statute in force prior to the revision of .872. By 
the former statute, all the time the defendant was out of the 
State after the cause of action had accrued and before the com- 
mencement of the action, however temporary the absence or 
for whatever purpose, might be deducted. (Rev. Stat., L540, 
chap, 66, sec. 13; Vallandingham v. Huston, 4 Gilm., 120; 
Chenot v. Lefevre, 3 id., 637.) By section 18 of the act of 1572, 
it is provided that if, after the cause of action accrues, the de- 
fendant ‘‘departs from and resides out of the State,” the time 
of his absence shall not constitute any part of the time limited 
for the commencement of the action. 

The signification of the word ‘‘reside,” as used in the present 
statute, presents a question not altogether free from difficulty. 
Numerous definitions of residence are to be found in the books, 
differing from each other mainly in respect to the greater or 
less degree of permanence of the inhabitanecy or abode which 
they involve. (See Abbott’s Law Dict., title, Reside.) ‘There 
seems, however, to be a substantial agreement that residence 
means a fixed and permanent abode or dwelling-place, at least 
for the time being, as contradistinguished from a mere tempo- 
rary locality of existence. (Matter of Wrigley, 8 Wend., 134.) 
Thus, it is hela in Frost v. Brisbin (18 Wend., 512), that a tem- 
porary sojourn within a State for pleasure or business, accom- 
panied by an intention to return to the State of one’s former 
inhabitance, does not constitute residence. 

The instruction above recited seems to hold that the sutti- 
cient and only test by which to determine whether Pells was 
residing out of the State within the meaning of the statute 
was to be found in the length of his absence, wholly irrespec- 
tive of whether he in fact retained his residence in the State, 
as the evidence for the defense tended to show, or whether he 
established for himself any fixed abode or dwelling-place in 
another State, either permanent or otherwise. To this view 
we are unable to give our assent. Mere absence from the 
State, however protracted, is not sufficient to constitute a res- 
idence elsewhere. A person continually traveling from place 
to place in other States or foreign countries, even if he has 
abandoned his residenee here, can not be said to have acquired 
a residence, or to be residing in any other place. Residence 
necessarily involves the idea of a local habitation or place of 
abode, and unless such abode is established or acquired no 
length of absence can be held to constitute residence abroad. 

In several of the other States, whose statutes of limitations 
are identical so far asthe provision under consideration is con- 
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cerned, with our present statute, it has been held that occa- 
» sional and temporary absences from the State, however long 
continued, if they were not of such character as to change the 
§ party’s domicile, are not to be deducted in computing the stat- 
' utory term fixed for the limitation of anaction. Such was the 
) rule laid down in Massachusetts in Collector v. -Halley (6 Gray, 
517) and Langdon v. Doud (6 Allen, 423), the statute of that State 
{ providing that the time of a defendaut’s absence should be 
' deducted in case “he is absent from and resides out of the 
State.” The statute of the State of Vermont was in the same 
words, and the same construction was put upon it in Hackett 
v. Kendall (23 Vt., 275) and Hall v. Nasmith (28 id., 791). The 
y same construction has been put upon the same langu: ge in 
_ Maine, Drew v. Drew (37 Me., 339). (See also For nig Babcock, 
\ 2 Sandf., 518; Wheeler v. Webster, 1 E. D. Smith, 1; Harden v. 
Palner, 2 id., 172; Gilman v. Cutts, 27 N.H., 3d). 
We would not be understood as adopting the doctrine of the 
6 decisions above cited to the extent of holding that there must 
bean actual change of the party’s domicile, in the strict legal 
sense of that word, that is, an abandonment of his domicile in 
this State and the acquisition of a domicile elsewhere, to bring 
him within the meaning of our statute of limitations, all we 
intend tu hold being that he must ac quire a tixed and perma- 
nent abode or dwelling-place out of this State, at least for the 
time being. 


As the supreme court of Illinois shows, the 
Supreme courts of Massachusetts, Maine, Ver- 


Es. 


poet, and New Hampshire hold, under similar 
istatutes, that nothing short of a change of dom- 


icile is a residence. 


f 
' It is unnecessary to lengthen this brief by re- 
§ e oe 


ferring particularly to those cases, which the 
court. will, no doubt, examine. 

» It is not necessary to contend here that the 
law of New York contemplates a change of domi- 
cile, it is enough to contend that a party may be 
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absent from the State, as Mr. Barney was, for 
merely temporary purposes, without being said 
to reside out of the State. 

It seems like an abuse of language to say that 
a citizen of New York, who passes six months 
traveling in Europe and then returns home, has 
been residing in Europe, and yet this seems to 
be the necessary result of the ruling of the court 
below. 

It is submitted that there appears to be enough 
in the record to call for a reversal of the judg- 
ment. 

Wm. A. Maury, 
Assistant Attorney-General. 
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Supreme Court of the Cuted States. 
| 3 


a teh Ore Mere 


No. 177. 
} 
HJRAM BARNEY, LATE CoLiector, PLAINTIFF IN Error, 
| 
: vs. 


ED. A. OELRICHS. 


( BRIEF FOR DEFENDANT IN ERROR. 


he only question for discussion in this case, as is con- 
ceded by counsel for plaintiff in error, is that pertaining to 
th® statute of limitations. 

‘The time within which importers and others: might bring 
adtions against the collector not having been regulated by 
Céngress at the date these various causes of action herein ac- 
crued, the State statute then in force must govern. 

{By section 91 of the Code of Procedure of 1851 (2 Rev. 
Sfats., N. Y., 4th ed., p. 497) it is provided that actions upon 
cdntracts, etc., may be brought within six years after the 
cuse of action accrues. Section 100 is as follows: 


dec If, when the cause of action shall accrue against any per- 
sen, he shall be out of the State, such action may be com- 
menced within the terms herein respectively limited after 
the return of the person into this State, and if, after such 
cnuse of action shall have accrued, such person shall depart 
ffom and reside out of this State, the time of his absence 


be ee 
a. 
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shall not be deemed or taken as any part of the time limited 
for the commencement of such action.” 


Summons was served upon defendant April 16, 1868 (p. 2). 

Prior to April 16, 1862, $44.30 excess had been paid (p. 
16), none of which, however, had been paid more than six 
years, and twelve months prior to the date on which the 
summons was served, the earliest payment for which recov- 
ery is sought having been made on May 2, 1861 (p. 16). 

Defendant Barney admits (pp. 17, 26) that from April 10, 
1861, to April 10, 1868, his absences from the State of New 
York, all of which he denominates as merely “ temporary,” 
would average two months a year. - 


Whether such absences were sufficient to stay the running 
of the statute depends entirely upon the construction placed 
upon the words “ and reside out of the State” by the courts 
of the State of New York, for it is familiar law that this 
court in construing State statutes will adopt the construc- 
tion made by the courts of the State by whose Legislature 
the statute was enacted. 7 
= 1n the case of Burroughs v. Bloomer (5 Denio, 532) Judge 
McKissock, in construing this statute, held that— 


“ The expressions ‘ and reside out of the State’ and ‘ the 
time of his absence’ have the same meaning—they are cor- 


‘relative expressions—so that while the defendant in this 


case resided out of he was absent from the State.” 


And this notwithstanding the fact that the defendant was 
frequently within the State for short periods. 

In the case of Didier v. Davidson (2 Barb., Ch. R.; 477) it 
was held that where a cause of action has accrued against 
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a defendant who departs out of the S tate each period of his 
absence, when there are several, must be deducted in deter- 
mining whether the statutory t erm of limitation has ex- 
pired. | 

In the matter of Thompson, 1 Wend., 48, where, under 
the absconding debtors’ act (N. Y.), which allowed the at- 
tachment of goods of non-residents, the contention was that 
absence without the State, although otheiouriaiemarrreme 
106tdente=SienbeneeeRteontAsweesbs, Was within the con- 
templation of the statute, it was held: by Chief Justice Savage 
that the object of the act was to allow creditors to prosecute 
for debts when debtors were abroad, whether their absence 
was permanent or temporary, it being intended to afford a 
remedy to creditors when debtors could not be served with 
process. : 

“This,” said Daly, J., in case of Harden v. Palmer, 2 E. D. 
Smith, 172, quoting the above language, “ was, in effect, de- 
claring that absence from the State at the time the property 
was attached was residing out of the State within the meaning 
of these words, and I see no reason -why the construction 
thus given to the words, when used in this particular act, 
may not be taken as equally explanatory of the sense in 
which they are employed in the statute under considera- 
tion.” | 


See Cole v. Jessup, 10 N. Y., 96. 


In Denny v. Smith (18 N. Y., 567), Allen, J.: 


“T think it was the manifest intention of the Legislature 
to subject every debtor, during a period of six years after 
the accruing of a debt, to the reach of civil process at the 
suit of his debtor.” | 
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To accomplish this surely requires that every absence, no 
matter what its duration, should be deducted in computing 
the period of limitation. 

In Cutler vs. Wright, 22 N. Y., 473, to an action upon a 
promissory note the defendant pleaded the statute of limi- 
tations. The plaintiff, by way of replication, set up various 
absences on the part of the defendant and averred that he, 
defendant, “ was not a resident of or present in the State of 
New York for a term of six years in the aggregate after ma- 
turity of said note and before the commencement of this 
action,” but that “he departed out of and continued absent 
thereftQjm,” Xe. 

To s®ch replication defendant demurred, and on hearing 
judgment wus given for the plaintiff on the demurrer, with 
leave to withdraw the same and plead. The defendant de- 
clined to do this, and “on the trial of the issue of fact raised 
in the action ” verdict was given for plaintiff and judgment 
entered thereon. 3 

Davies, J.: The facts as to absences were admitted by the 
demurrer and plaintiff was not called upon to prove them 
at the trial. “ They established the fact that the aggregate 
absences of the defendant, deducted from the time the cause 

of action accrued to that of the commencement of this suit, 
took the case entirely out of the operation of the statute.” 

Selden, J., cited cases above referred to, and held that the 
right of plaintiff to accumulate successive absences and to 


deduct the aggregate thereof in computing the period of 
limitation must be considered as settled. | 


And in the case of Martin vs. Platt (51 Hun., 436), decided 
in 1889, where the defense “ proceeded upon the theory that 
so long as Platt (defendant) did not intend to change his 
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residence and did not vote anywhere else except in New 
York or describe himself as a resident of any other place 
than New York or was never absent continuously for one 
year at a time and because he was obliged to go out of the 
State to find employment and had no intention of remain- 
ing away permanently, the statute was running in his favor 
during the whole of his absence,” the court, citing Denny 
vs. Smith, supra, held that the pleafof the statute “had no 
merit, for the reason that he (defendant) is shown to have 
departed from the State, and remained absent therefrom 
for a period which prevented the application of the statute.” 
Mere absence of the debtor suspends the running of the 
statute, for the “statute contemplates actual absence.” 

The uniform construction thus placed upon this statute 
has heen such as will subject a debtor to the reach of civil 
process at the suit of his creditor for the full period of six 
years, deducting all absences before he can avail him of the 
statutory bar. The creditor is not to be deprived of the 
right to collect his debt by operation of the statute, except 
where having the opportunity of prosecuting his debtor for 
the full period of six years he suffers that length of time to 
pass by without commencing his action. The creditor 


‘cannot be said to have this opportunity unless the creditor 

(debtor) has been in the State for six years,so as to be at any 

time during that period within the reach of process.” 
Harden v. Palmer, 2 E. D. Smith, 172. 


This construction of the State courts has been adopted 
and followed by the U.S. Circuit Court. 
Henneguin v. Barney (Opinion of Wallace, J., at p. 
352, Record). : 
Barney v. Dale. (No written opinion.) 
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THE "LAWRENCE M’F’G CO. VS. THE TENNESSEE M’F’G CO. 1 
? 


a United States Circuit Court, Middle Dist. of Tennessee. In 
‘ Chancery. 


(LAWRENCE MANUFACTURING Co. 
, v8. No. 2724. 
,LENNESSEE MANUFACTURING Co. 


1 Bill of Complaint. 


United States Circuit Court, Middle District of Tennessee. In 


‘ Chancery. 
é 


LAWRENCE MANUFACTURING COMPANY 
r) 
| (US. 
TENNESSEE MANUFACTURING COMPANY. 


¢ 
To the honorable the judges of the circuit court of the United States 
for the rpiddle district of Tennessee, in chancery sitting: 


The Lawrence Manufactu ring Company, a body corporate under 
and by virtue of the laws of the State of Massachusetts and a citizen 
of said State, having its principal place of business at Lowell, in 
said State @f Massachusetts, brings this, its bill of complaint, against 
the Tennessee Manufacturing Company, a body corporate under 
and by virtue of the laws of the State of Tennessee and a citizen of 
said State,having its principal place of business at Nashville, in 
said State pf Tennessee. 


’ I. 


Thereupon your orator, complaining, says that since the date of 
its in2orpgration it has been engaged and is now engaged in the 
manufacture of sheetingsand in thesale thereof throughout the United 
States andyin other countries to others trading therein; that in said 
trade therg are several standards or classes of goods generally recog- 

nized in this and in other countries, the first of which includes 
il sheétings of such weight that two and eighty-five one-hun- 
| dregiths (2.85) yards thereof will weigh a pound, the second of 
which includes sheetings of such weight that three yards thereof weigh 
a pound, and the third of which includes sheetings of such weight that 
four yardsghereof weigh a pound; and, further, tbat while in said sev- 
eral classeg of goods there are certain general characteristics such as 
weight, which, with comparatively slight variations, are common to 
all manufacturers of said respective classes, still, as between differ- 
ent manwfacturers in corresponding goods as to classes, there are 
great differences of excellence and reputation as to the quality of 
the raw nfaterial used, the methods of and care in the manufacture, 
the toughness and lasting qualities of the goods made, and there 
are also great differences in the guarantees thereof by the respective 
rival marfufacturers, growing not only out of their special guaran- 
tees ee made, but also, and as arule, out of the age, ex- 
perience, and financial responsibility of the several manufacturers, 
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— LAWRENCE M’F’G CO. VS. THE TENNESSEE M’F’G CO. 1 


a United States Circuit Court, Middle Dist. of Tennessee. In 
: Chancery. 


é 
‘ LAWRENCE MANUFACTURING Co. 
vs. No. 2724. 
y TENNESSEE MANUFACTURING Co. 
t 
1 : Bill of Complaint. 
United States Circuit Court, Middle District of Tennessee. In 
6 Chancery. 
LAWRENCE MANUFACTURING COMPANY 
‘ vs. 
( TENNESSEE MANUFACTURING COMPANY. 


‘ 
To the hénorable the judges of the circuit court of the United States 
for theymiddle district of ‘Tennessee, in chancery sitting: 


The Lawrence Manufacturing Company, a body corporate under 
and by aan of the laws of the State of Massachusetts and a citizen 
of said State, having its principal place of business at Lowell, in 
said State of Massachusetts, brings this, its bill of complaint, against 
the Tengessee Manufacturing Company, a body corporate under 
and by virtue of the laws of the State of Tennessee and a citizen of 
said Staté, having its principal place of business at Nashville, in 
said Staté of ‘Tennessee. 


° I. 


_— your orator, complaining, says that since the date of 
its incorporation it has been engaged and is now engaged in the 
manufacture of sheetingsand in thesale thereof throughout the United 
States and in other countries to others trading therein; that in said 
trade thqre are several standards or classes of goods generally recog- 

ned in this and in other countries, the first of which includes 
ll sheetings of such weight that two and eighty-five one-hun- 

dredths (2.85) yards thereof will weigh a pound, the second of 
which intludes sheetings of such weight that three yards thereof weigh 
a pound, hnd the third of which includes sheetings of such weight that 
four yards thereof weigh a pound; and, further, tbat while in said sev- 
eral clasges of goods there are certain general characteristics such as 
weight, which, with comparatively slight variations, are common to 
all manwfacturers of said respective classes, still, as between differ- 
ent manufacturers in corresponding goods as to classes, there are 
great differences of excellence and reputation as to the quality of 
the raw tnaterial used, the methods of and care in the manufacture, 
the toughness and lasting qualities of the goods made, and there 
are also great differences in the guarantees thereof by the respective 
rival manufacturers, growing not only oat of their special guaran- 
tees spegifically made, but also, and as a rule, out of the age, ex- 
perience, and financial responsibility of the several manufacturers. 
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II. 


Further that, to wit, prior to the year A. D. 1870, this complain- 
ant adopted and thereupon became duly vested with the exclusive 
right to use a label or trade-mark for all goods of its manufacture 
coming within said third class to distinguish sheetings of its manu- 
facture from sheetings of the same general class manufactured by 
others, the substantive, distinctive, and chief feature of which label 
was and isan arbitrary sign or symbol consisting of the capital 
letters “L L” prominently and separately appearing upon such 
label or stamp; and said trade-mark, with certain environments, 
which have been changed from time to time, has been so used by 
complainant since said date of .adoption and, to wit, for more 
than fifteen years, and has been imprinted upon each and every piece 
or bolt of such sheetings of said third general class made and sold 
by complainant during said period; and, further, said trade-mark 
was so adopted by your orator for the purpose of distinguishing 

sheetings of its manufacture of said third general class from 
iil similar goods manufactured by others and then known in the 

trade under distinctive trade-marks, such, for instance, as the 
manufactures known as “Agawam F’s” and “Atlantic P’s.” 

In connection with said trade-mark or substantive element of said 
Jabel, under and in connection with which the trade reputation of 
complainant has been established as hereinafter is alleged, com- 
plainant has used the words “ Lawrence Mills” and the word “sheet- 
ings” in different juxtapositions, and also at times a picture or 
representation of a bull’s head, and at other times a picture or rep- 
resentation of a “ bull rampant ”—that is, of the whole body of a 
bull in a rampant position, and in connection therewith and under- 
neath the same, and in a separated position, has always used said 
capital letters “ L L” as and for the purpose aforesaid. 


III. 


Your orator further shows unto your honors that at great expense 
and by years of endeavor your orator has earned and acquired a 
trade reputation of great value as manufacturers of said sheetings 
under its said trade-mark, with this result, that sheetings of the said 
third general class of your orator’s manufacture have come to be 
universally known as “L L sheetings,” and sheetings so known, 
named, and called for import the excellent raw material, the method 
and care of manufacture, and the general guaranty of excellence 
and lasting quality for which your orator has a long, valuable, and 
thoroughly established reputation as to all goods of its manufacture; 
further, that (until and except for the infringement, deceit, and 
fraud hereinafter complained of, and other similar infringements) 
complainant had succeeded in introducing and selling sheetings 
under said trade-mark (for the year preceding the infringement 
hereinafter complained of) to an amount equal for each week of the 
year to about five hundred and fifty thousand yards; further, that 
such has been and is the general reputation in the trade of said 
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sheetings so made and marked’ by complainant that when a 
iv ; consumer calls upon a retailer of such goods for “ L L sheet- 
» Ings” it has been generally understood that such consumer 


‘desires sheetings of the manufacture of your orator; further, that 


such is the reputation of said sheetings so made and marked by 
complainant that it has become necessary for dealers generally to 
kedp supplied with such sheetings made by complainant to supply 
the, demand for the same; and, further, that (since the infringe- 
ment, deceit, and fraud herein complained of, pursuant to which 
sheetings of said general class have been furnished by infringers to 
retail dealers at greatly reduced prices) a habit has recently grown 
up {mong many of said retail dealers to keep such a supply of your 
orator’s goods on hand, but concealed, and to keep a supply of the 
googls of such infringers on hand and in sight, and with the latter 
to Supply general demands for “ L L sheetings” made by consum- 
ersjwho have not been made aware of said infringement, fraud, 
deceit, and spurious goods, and only to deal out the genuine “LL 
shegtings,” to wit, sheetings of said general class made by your 
orator, to those who are informed of said piracy upon the trade- 
magk, trade label, and trade reputation of your orator, as aforesaid, 
and who question the spurious goods so offered—that is to say, to 
those who specially ask for “ L L sheetings” made by your orator. 
: 
¢ [V. 


Further, your orator shows unto your honors that since your 
oratbr became vested, and while your orator continued to be vested, 
with the exclusive right to the use of said trade-mark, so as afore- 
said, to wit, from the first day of January, 1884, to the present 
timg, the said Tennessee Manufacturing Coinpany, defendant herein, 
has been manufacturing and selling at the said city of Nashville, 
and;within said middle district of Tennessee, and elsewhere, large 
quantities, but what quantities your orator is unable to state, 
of + toner sellgger said general third class, but whether, also, of an 
infetior quality your orable is unable to state, upon which, and for 

the purpcse of taking advantage of your orator’s trade label, 
v , trade-mark, and trade reputation, said defendant has placed 
» stamp or label in imitation of the stamp or label of your 
orator, and so, in imitation thereof, as to tend to deceive the public, 
and upon its said stamp or label upon said sheeting printed or 
stamped the capital letters “LL” prominently and separately from 
the dther parts of its said label, the said defendant’s stamp being as 
follows: The word “ Cumberland” is printed in one horizontal 
line,gunderneath which is also printed in a horizontal line the word 
“ sheptings,” underneath which latter word are the figures 4—4, and 
unddrneath these figures are the letters ‘‘L L,” which figures are 
separated from the word “sheeting” by twice the space which sep- 
arates the words “ sheeting” and “Cumberland.” 


V. 
Your orator, further complaining, says that said defendant 


A) 
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corporation has been recently organized, and, as your orator is in- | 


formed, that it commenced the sale of goods of this character some | 


time in the month of January, A. D. 1884, and that, excepting pos- | 


sibly in and about the vicinity of the said city of Nashville, the pub- 


lic at large would not Jearn from an inspection of said defendant’s | 


label where or by whom said goods were made, except as said trade- 
mark “LL” would indicate that said goods were made by your 
orator. 


VI. 


And your orator, further complaining, charges that the said acts 

and doings herein complained of manifestly tend to deceive 

vi the public, constitute in law a fraud upon the public as well 

asupon your orator, which in equity should be enjoined ; 

and, further and specially, that the appropriation and wrongful use 

of the said letters “ L L” was for the purpose and with the tendency 

and effect of appropriating a part at least of the good will and trade 

reputation of your orator, and thus and by means thereof, in decep- 

tion and fraud, to introduce at once into public favor the sheetings 
of said defendant to the damage of complainant. 


VIL. 

Your orator, further complaining, on information and _ belief 
charges that the said defendant, so wrongfully attempting to take ad- 
vantage of your orator’s trade-mark, trade label, and trade reputa- 
tion, has sold goods branded so, as is hereinbefore alleged, of an in- 
ferior weight and quality, and has sold to the public sheetings 
weighing less than four yards to the pound, representing by said 
label to the public that said sheetings were of the quality of the 
“LL” sheetings heretofore manufactured by your orator, wherein 


a fraud upon the public as well as upon your orator has been com- 
mitted, which should be enjoined. 


VIII. 


And by reason of such unlawful acts and doings on the part of 
defendant great and, in part, irreparable injury and damage has 
been done, is being done, and is threatened to be done to your ora- 
tor, and great gains and profits toa large sum of money have ac- 
crued to the said defendant from the use of your orator’s exclusive 
rights, the full amount of which is unknown to your orator, but 
which in equity belongs to your orator and should be accounted for 
by the said defendant as damages to your orator, and paid over to 
your orator’ as the avails of its exclusive rights aforesaid and as 
profits and gains which your orator would have derived from its 
said exclusive rights, but for the unlawful acts of the said defendant. 

To the end, therefore, that the said defendant may, if it can, show 
why your orator should not have the relief herein prayed, and may, 
upon the corporal oath of its proper officer with regard to the certain 
specified interrogatories hereto annexed and numbered 1 and 2, but 
without oath as to the residue of this bill (an answer on oath, except 
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_ with regard to said specified interrogatories, being hereby expressly 
- waived),and, according tothe best and utmost of his knowledge, remem- 
pos- _ brance, and belief, full, true, and perfect answer make toall and singu- 
ub- ~ larthe premises, and that it may be decreed toaccount forand pay over 
nt’s to your orator all gainsand profits realized by it, and also the damages 
de- suffered by your orator from the unlawful vending ofsheetings 
sur == vii_~—s so giamped or marked as aforesaid, and may be perpetually 
restrained by an injunction to be issued out of this honor- 

able court from making, using, or vending any stamp or label 

upon shegtings involving the use of said combination of letters 


ts oor any imitation thereof, and also any imitation of your orator’s 
ri label as hereinabove described, and that your orator may have such 
¥ other or further relief as equity may require and to your honors may 
i seem meet: 

” May it, please your honors to grant unto your orator a writ of in- 
4 junction conformable to the prayer of this bill until the further 


order of this court, and also a writ of subpoena directed to the said 
3 defendant, The Tennessee Manufacturing Company, and command- 
, ing it, at A certain time and under a certain penalty, to appear before 
your honbrs, then and there to answer unto this bill of complaint 
and to abide by and perform such decree as the court shall make 
in the prémises ; and your orator will ever pray, ete. 


LAWRENCE MANUFACTURING CO., 
. By LUCIUS M. SARGENT, Treasurer. 


RAYMOND & RAINEY, 
| Solicitors for Complainant. 
J. H. RAYMOND, Of Counsel. 


é 
Duly sawvorn to by Lucius M. Sargent. 
% 


Intérrogatories Referred to in the Annexed Bill of Complaint. 
4 


First interrogatory. State whether defendant has sold any num- 
ber, and,,if so, what number, of pieces or bolts of sheeting stamped 
or marked with said capital letters “ LL.” | 

Second interrogatory. State whether defendant has sold any num- 

ber, and, if so, what number, of pieces or bolts of sheeting 
vili stamped with said words and letters “ L L,” as in said bill is 


charged. 
RAYMOND. & RAINEY, 
; Solicitors for Complainant. 
J. H. RAYMOND, Of Counsel. 
* *K * * *K *K * 
’ 
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1x And thereupon the defendant filed, May 10th, 1887, the fol- 
lowing answer thereto : 


The Answer of The Tennessee Manufacturing Company, Defendant, to the 
Bill of Complaint of The Lawrence Manufacturing Company, Com- 
plainant. 


This defendant, now and at all times hereafter saving and reserv- 
ing to itself all benefitand advantage of exception which can or may 
be had or taken to the many errors, uncertainties, and other imper- 
fections in the said bill contained, for answer thereunto, or sv much 
and such parts thereof as tuis defendant is advised it is material or 
necessary for it to make answer unto, answering, says: 


I. 


Defendant admits thé citizenship of complainant and defendant 
as stated, and that they are both bodies corporate created by the re- 
spective States as alleged. Defendant admits that complainant 
manufactures and sells sheetings, but does not know to what extent; 
it admits that in the trade of sheetings there are several recognized 
classes based upon the difference in weight of the goods per yard, 
and among them are four classes as set forth by complainant—that 
is, one of such class or grade that two and eighty-five one-hun- 
dredths yards thereof weigh a pound, another of such class that 
three yards thereof weigh a pound, another of such class that four 
yards thereof weigh a pound, and another of such class that five 
yards thereof weigh a pound. Defendant admits that the products 
of different manufacturers, though coinciding in the standard of 
weight, differ in texture, quality, and durabilitv. As to the alleged. 
differences in guaranties, special or implied, defendant knows 
nothing. 


II. 


Defendant denies that either prior to the year A. D. 1870 or 
at any other time complainant adopted and thereupon became 
duly vested with the exclusive right to use a label or trade-mark for 
all goods of its manufacture coming within the said third class, as 
defined in complainant’s bill, having as its substantive, distinctive, 
and chief feature a symbol consisting of the capital letters L L, 
prominently and separately appearing on such label or stamp. 

Defendant denies that at the time alleged, or before or since, com- 
plainant adopted or has used said symbol for the purpose of distin- 
guishing sheetings of its manufacture from similar goods manufact- 

ured by others. Defendant admits that complainant has 
x used said letters L L upon sheetings of said third class and 

has also impressed upon said goods the words “ Lawrence 
Mills” and the word “sheetings,” and at times the representation of 
a bull rampant, but charges that the words “ Lawrence Mills” were 
used to designate that the goods were made by complainant and to 
distinguish its manufacture from sheetings of said third class made 
by others, and that the representation of the bull and the words 
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“Lawrence Mills” constituted complainant's trade-mark, if it has 
any, and that the letters “ L L” were used solely to denote the class 
or grgde of sheetings on which they were impressed. 


ITT. 


Defendant denies that complainant has acquired a valuable trade 
as manufacturers of said sheetings under said letters as a trade-mark, 
or irf any way based upon them as a trade-mark; that it has 
acquired a reputation for making a good quality of sheeting of said 
third:class is true, but that said reputation is dependent upon or 
connected with the use of said letters as a trade-mark is denied. 
Defendant denies that sheetings of said third class of complainant’s 
manufacture are universally known as “L L sheetings,” and that 
when’ a consumer calls upon a retailer of such goods for “ L L sheet- 
ings’yit has been generally understood that complainant’s manu- 
factuye is meant to be designated. On the contrary, it is generally 
undefstood in the trade and by consumers that the said capital 
letters “LL” are placed on sheetings weighing one-fourth of a 
pound to the yard to designate sheetings of that class, and that they 
are thus used in common by all manufacturers of sheetings of this 
weight. In short “LL” upon sheetings means “ four-yard sheet- 
ings ¢ in the parlance of the trade. Complainant’s sheetings thus 
stam fod are known in the trade as “ Lawrence L L sheetings” and 
defendant’s are known as “ Cumberland L L sheetings.” -The same 
class ‘of goods of other well-known makers in the United States are 
marked L L, and are known and distinguished according to their 
respective trade-marks, denoting origin, as “Aurora L L,” “ Buckeye 
L LL? “ Beaver Dam L L,” “ Badger State L L,” “Clarion L L,” 
“Crescent City L L,” “ Hoosier State L L,” “ Indiana Standard L L,” 
“Graniteville L L,”’ “ Forest City L L,” “ Pacolett L L.” Defendant 
files as part of its answer the labels of several manufacturers im- 
pressed upon and actually used upon sheetings of said third class, 
marked Exhibits A, B, C, D, and E. A consumer wishing to pur- 
chas¢ sheetings of said third class designates them as L L sheetings 
and always indicates, in addition, the particular manufacture of 
L L Sheetings desired. Complainant, as defendant is informed and 

» believes, manufactures, besides the “ Lawrence L L sheetings,” 
x1 »* —of the same weight and class, but of a different quality,and 
® brands them “Shawmut,” with the addition of the said 
capital letters L L, impressed upon them the same as upon those 
brangled “ Lawrence Mills.” Purchasers buying L L sheetings made 


' by complainant are forced to designate the quality desired by order- 


ing Lawrence L L,” or “Shawmut L L,” as the case may be. 
IV. 

Defendant admits that it has heretofore, since April, 1885, manu- 
factured and is now manufacturing and selling in Nashville and else- 
whee Cumberland L L sheetings, weighing one-fourth of a pound 
to thle yard, but it denies that for the purpose of taking advantage 
of complainant's trade it has placed on said goods a stamp or label in 
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imitation of complainant’s stamp or label, with intent to and with 
the effect of deceiving the public. 

Defendant has stamped upon said sheetings the words “Cumber- 
Jand ” and “ sheetings” in horizontal lines, with the figures 4—4 be- 
neath them and with the capital letters “LL” below the figures 
4-4. Defendant used the word “Cumberland,” the name of the 
well-known river near which its works are located, to designate its 
manufacture and as a trade-mark, and it is so known and accepted 
generally wherever defendant’s goods are sold. It used the word 
“sheetings” to denote the general character of goods, the letters 
“L L” to denote the class to which they belong, and the figures 4—4 
to indicate that the goods are one yard wide. Defendant denies 
that its stamp or label bears any resemblance to that of complain- 
ant, or that even the most casual observer would take one for the 
other. Defendant files herewith, as part of its answer, Exhibit “ F,” 
which is complainant’s label in actual use upon sheetings of said 
third class, and of Exhibit “G,” which is defendant’s label in actual 
use upon said goods. 


V. 


Defendant denies that it has sold with the stamp or label desig- 
nated goods of less weight than it claims the said letters indicate, 
with the qualification that there may exist slight variancies above 
or below the standard, mathematical exactness not being uniformly 
attainable by any manufacturer. Complainant’s goods, by actual 
weight, vary as far from said standard as those of defendant. That 
the goods made by defendant of that class are not of as fine quality 
as those made by complainant under the “ Lawrence Mills” brand 
may be true. ‘There is great variance in the mere texture of this 
class of goods among all manufacturers, but the class is fixed by the 
standard of weight and is not affected by texture. This is nota 
fraud upon or a deception of the public. It is well understood 


by the trade and consumers that the letters “LL” have no | 


xii significance as indicating class or grade based solely upon 

weight. Defendant’s goods, stamped as stated, come as clearly 
within said third class as those of complainant or any other manu- 
facturer. 


VI. 


Defendant says that complainant cannot lawfully set up any claim 
to the exclusive use of the capital letters “L L,” as described in said 
bill, as a trade-mark, for they do not indicate any origin or owner- 
ship of the goods on which they are impressed, and, therefore, do 
not, as described and claimed, have the characteristics essential for 
making them a lawful trade-mark. The words “ Lawrence Mills” used 
on complainant’s label indicate the origin of said goods and plainly 
advertise that they are made by complainant. The letters “ LL” 
neither suggest nor emphasize that fact and as indicators of origin 
or ownership are utterly useless. They are never used by them- 
selves by complainant, but always in connection with the name of 
complainant’s mills. Standing alone they convey no meaning. 


ll 
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Before complainant used them, as defendant is informed and be- 
lieves, the said capital letters “ LL” were stamped and used by the 
“Atlantic Mills,” in the United States of America, on a grade of 
sheeting manufactured by them. Said letters are not and have 
never been by the trade and general public accepted as a trade- 
mark of complainant or as forming an element of the same, but 
theirjaccepted signification is that they represent a class of goods 
and not origin or ownership. Many classes of cotton goods are 
manvfactured in the United States and many letters of the alphabet 
are used to designate classes and they are so understood in the trade. 
Complainant uses other letters upon other classes of its manufacture 
of gods to indicate the class, but does not use said capitals “L L,” 


‘except upon goods of said third class. 


4 
VIL. 


Defendant further shows that complainant fails to allege that it 
first adopted and used this symbol as a trade-mark upon sheetings 
before any other person adopted and used it upon sheetings. Com- 
plain&nt thus fails to allege the existence of a fact essential to the 
aoe of its claim to it asa trade-mark. It cannot, therefore, 
question defendant’s use of said letters “LL” upon goods of said 
genefal character. 


VIIL. 


Defendant denies that complainant is entitled to the relief or any 
part thereof demanded in said bill and prays the same advantage of 
- this answer as if it had pleaded or demurred to said bill of 

xiii § complaint, and prays to be dismissed with its reasonable costs 


¢ and charges. 
{CORPORATE SEAL. | TENNESSEE MANUFACTURING 


' COMPANY, 
By H. W. GRANTLAND, 
 V. P., Acting President. 
DICKENSON & FRAZER, Solicitors. 
' 


UNITED STATES OF AMERICA. 


’ , 
STaTE OF TENNESSEE, County of Davidson: 


Géorge M. Goodwin, being duly sworn, makes oath that he is 
treasurer of said Tennessee Manufacturing Company, defendant in 
the Soin answer; that he has read and knows the contents of 
saidéanswer and that the same is true of his own knowledge, except 
as to matters which are therein stated to be on information and be- 


lief,and as to those matters he believes them to be true. 
( GEORGE M. GOODWIN. 


¢ ° 
Sdbscribed and sworn to before me May 10th, 1886. 


[U. 8S. Circuit Court Seal.] 

} _ CHAS. NASH, 

4 Deputy Clerk. 
1 21089 
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And thereupon the complainant filed, on June 5th, 1886, its repli- 
cation to the said answer of defendant as follows, to wit: 


xiv Replication. 


The replication of Lawrence Manufacturing Company, complain- 
ant, to the answer of the Tennessee Manufacturing Company, de- 
fendant. 


This repliant, saving and reserving to itself now and at all times 
hereafter all and all manner of benefit and advantage of exception 
which may be had or taken to the manifold insufficiencies of the 
said answer of the said defendant, for replication thereuntu says that 
it will aver and maintain and prove its bill of complaint to be true, 
certain, and sufticient in the law to be answered unto, and that the 

‘said answer of the said defendant is uncertain, untrue, and insuffi- 
cient to be replied unto by this repliant, without this, that any other 
matter or thing whatsoever in the said answer contained material 
or effectual in the law to be replied unto and not herein and hereby 
well and sufficiently replied unto, confessed and avoided, traversed 
or denied, is true. 

All which matters and things this repliant is ready to aver, 
maintain, and prove as this honorable court shall direct, and 
humbly prays as in and by its said bill it has already prayed. 

RAYMOND & RAINEY, 
| Sol’s for Comp’nt. 
J. H. RAYMOND, of Counsel. 


“ Filed June 5th, 1886.” 
LEWIS T. BAXTER, Clerk. 


Stipulations. 
No. 1. 


In this cause it is agreed that the defendant may take testimony 
by depositions before any notary public or justice of the peace upon 
notice by letter giving the name of the town and State, said letter 
to be addressed and mailed to Messrs. Raymond & Rainey, 44 Ho- 
nore building, Chicago, I]linois, solicitors for complainant, at least ten 
days before the day appointed for beginning; the notice need not name 
all the witnesses, nor the notary public, nor justice of the peace, and 
all formalities as to commission, caption, certificate, return, and pub- 
lication, etc., are waived, and the depositions shall be delivered to 
defendant's solicitor, to be by him filed with the clerk. A press 
copy of such letters filed with the depositions, with a certificate by 
the solicitor of defendant that the same was mailed and addressed as 
stipulated, shall be prima facie evidence of these facts. 

It is further agreed that either of the parties hereto may use 

XV at the trial copies of any of the proof that may be taken by the 
respective defendants in the suit of The Lawrence Manufactur- 

ing Company vs. The Aurora Cotton Mills, pending in the U.S. cir- 
cuit court for the northern district of Illinois, in equity, and in the 
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caude of The Lawrence Manufacturing Company vs. The Evansville 
Cotton Manufacturing Company, pending, in equity, in the U.S. cir- 
cuitcourt for the district of Indiana, just the same as though they 
weré originally depositions taken by defendant in this cause; said 
copies may be certified as correct by any solicitor of record of said 
respective defendants, and the same shall be sufficient, only such ex- 
ceptions may be made as could properly be made in the original 
suitg in which they are taken. 

Cemplainant shall close its proof-in-chief by October 1st, 1886, and 
defendant shall close its testimony within such time after the com- 
plaihant shall have closed its testimony-in-chief as the complain- 
ant hall have had, estimating from May 18th, 1886, up to the 
time of the conclusion of its proof; but in case complainant shall 
give, defendant notice at any time before October Ist, 1886, that 
it hds concluded its proof, then the period fixed for closing the 
defehdant’s proof shall be estimated from the date of the receipt of 
said notice. The complainant shall have sixty days, in the absence 
of ay order of court, after the expiration of defendant's time or sixty 
days, after -defendant shall notify complainant that it has closed 
withjn which to take evidence strictly in rebuttal. 

Its understood that this stipulation shall not conclude either 
party from applying to the court, on good cause shown upon notice 
to the opposite party, for an extension of the. time for taking the ap- 
plicant’s proof. The limitations herein contained do not apply to 
the taking of proof in the other causes mentioned, both parties be- 
ing entitled to the use of said copies, as stipulated, whenever such 
proof may be taken in said causes. The complainant may file a 
printed copy in this case of all the evidence taken by it, as to which 
this defendant has received proper notice or has appeared at the 
taking by solicitor, and such copy certified by-a solicitor of record 
for complainant shall be deemed a sufficient record, provided the 
original shall have been filed in said case of complainant against the 
Aurera Cotton Mills, 

Signed in duplicate, at Chicago, Illinois, July 28th, 1886. 

. J. M. DICKENSON, 

f Sol. for Defendant. 

D RAYMOND & RAINEY, 
Solicitors for Comp’nt. 


xvi} “Filed April 9th, 1887.” | 
? H. M. DOAK, Clerk. 


8 No. 2. 


Intthis cause it is agreed that copies of all stipulations heretofore 
madé in the cases of Lawrence Manufacturing Company vs. Aurora 
Manbfacturing Company and the Same vs. Evansville Manufactur- 
ing Company may be used in this cause under the stipulations made 
at Cijicago in this cause the same as if such stipulation were deposi- 


tions taken in said causes. : 
J. M. DICKENSON, 
- Sol. for Defendant. 
RAYMOND & RAINEY, 
Sol’s for Complainant. 
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And thereupon the complainant filed, on June 5th, 1886, its repli- 
cation to the said answer of defendant as follows, to wit: 


xiv Replication. 


The replication of Lawrence Manufacturing Company, complain- 
ant, to the answer of the Tennessee Manufacturing Company, de- 
fendant. 3 


This repliant, saving and reserving to itself now and at all times 
hereafter all and all manner of benefit and advantage uf exception 
which may be had or taken to the manifold insufficiencies of the 
said answer of the said defendant, for replication thereunto says that 
it will aver and maintain and prove its bill of complaint to be true, 
certain, and sufficient in the law to be answered unto, and that the 


‘ said answer of the said defendant is uncertain, untrue, and insufh- 


cient to be replied unto by this repliant, without this, that any other 
matter or thing whatsoever in the said answer contained material 
or effectual in the law to be replied unto and not herein and hereby 
well and sufficiently replied unto, confessed and avoided, traversed 


or denied, is true. 

All which matters and things this repliant is ready to aver, 
maintain, and prove as this honorable court shall direct, and 
humbly prays as in and by its said bill it has already prayed. 

RAYMOND & RAINEY, 
Sol’s for Comp’nt. 
J. H. RAYMOND, of Counsel. 


“ Filed June 5th, 1886.” 
LEWIS T. BAXTER, Clerk. 


Stipulations. 
No. 1. 


In this cause it is agreed that the defendant may take testimony 
by depositions before any notary public or justice of the peace upon 
notice by letter giving the name of the town and State, said letter 
to be addressed and mailed to Messrs. Raymond & Rainey, 44 Ho- 
nore building, Chicago, I]linois, solicitors for complainant, at least ten 
days before the day appointed for beginning; the notice need not name 
all the witnesses, nor the notary public, nor justice of the peace, and 
all formalities as to commission, caption, certificate, return, and pub- 
lication, etc., are waived, and the depositions shall be delivered to 
defendant’s solicitor, to be by him filed with the clerk. A press 
copy of such ietters filed with the depositions, with a certificate by 
the solicitor of defendant that the same was mailed and addressed as 
stipulated, shall be prima facie evidence of these facts. 

It is further agreed that either of the parties hereto may use 

xv _— at the trial copies of any of the proof that may be taken by the 
respective defendants in the suit of The Lawrence Manufactur- 

ing Company vs. The Aurora Cotton Mills, pending in the U.S. cir- 
cuit court for the northern district of Illinois, in equity, and in the 
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THE TENNESSEE MANUFACTURING CO. 11 
cauge of The Lawrence Manufacturing Company vs. The Evansville 
Cotfon Manufacturing Company, pending, in equity, in the U.S. cir- 
cuit,court for the district of Indiana, just the same as though they 
wert originally depositions taken by defendant in this cause; said 
copies may be certified as correct by any solicitor of record of said 
respective defendants, and the same shall be sufficient, only such ex- 
cepfions may be made as could properly be made in the original 
suit§ in which they are taken. 

Complainant shall close its proof-in-chief by October Ist, 1886, and 
defendant shall close its testimony within such time after the com- 
plaipant shall have closed its testimony-in-chief as the complain- 
ant *shall have had, estimating from May 18th, 1886, up to the 
tim¢ of the conclusion of its proof; but in case complainant shall 
give defendant notice at any time before October Ist, 1886, that 
it hgs concluded its proof, then the period fixed for closing the 
defendant’s proof shall be estimated from the date of the receipt of 
said!notice. The complainant shall have sixty days, in the absence 
of ah order of court, after the expiration of defendant’s time or sixty 
day after -defendant shall notify complainant that it has closed 
witliin which to take evidence strictly in rebuttal. 

Itjis understood that this stipulation shall not conclude either 
party from applying to the court, on good cause shown upon notice 
to the opposite party, for an extension of the.time for taking the ap- 
plicdnt’s proof. The limitations herein contained do not apply to 
the whe of proof in the other causes mentioned, both parties be- 
ing entitled to the use of said copies, as stipulated, whenever such 
a8 3 may be taken in said causes. The complainant may file a 
printed copy in this case of all the evidence taken by it, as to which 
thistdefendant has received proper notice or has appeared at the 
taking by solicitor, and such copy certified by a solicitor of record 
for domplainant shall be deemed a sufficient record, provided the 
original shall have been filed in said case of complainant against the 
Aurbra Cotton Mills. 

Signed in duplicate, at Chicago, Illinois, July 28th, 1886. 

F _ J. M. DICKENSON, 
Sol. for Defendant. 
RAYMOND & RAINEY, 
Solicitors for Comp’nt. 


xvi “Filed April 9th, 1887.” 
| H. M. DOAK, Clerk. 
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{ No. 2. 


In this cause it is agreed that copies of all stipulations heretofore 
made in the cases of Lawrence Manufacturing Company vs. Aurora 
Marbufacturing Company and the Same vs. Evansville Manufactur- 
ing Company may be used in this cause under the stipulations made 
at Chicago in this cause the same as if such stipulation were deposi- 
tions taken in said causes. | 
4 J. M. DICKENSON, 

} - Sol. for Defendant. 
¢ RAYMOND & RAINEY, 
Sol’s for Complainant. 
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“Filed April 9th, 1887.” 
~H. M. DOAK, Clerk. 


| Stipulation No. 2, made at Louisville, Ky., October 7th, 1886. 


XVli At April term, 1887, of the court afore-styled—present and 
presiding, the Hon. Howell E. Jackson, United States circuit 
judge, &c.—the following proceedings were had, to wit: 


Order. 


“This cause came on regularly to be heard on the call of the 
docket upon Monday, the 18th day of April, 1887, but the solicitors 
for complainant being absent and defendants, by their solicitor, 
agreeing thereto, the. hearing of the cause was fixed by the court 
for Thursday, April 21st,1887. On April 21st complainant ap- 
a by its solicitor, W. G. Rainey, and moved the court that the 
iearing of this cause be fixed for Thursday, April 28th, 1887, and, 
defendant’s counsel consenting thereto on condition that the trial 
be begun and concluded at this term, it was ordered by the court 
that the trial of this cause begin upon April 28th, 1887, and be con- 
cluded before the adjournment of this court.” 


And said cause was so begun, as ordered, upon April 28th, 1887, 
and thereupon the complainant, by its solicitors, read the following 
depositions, to wit: 

1 Evidence for the Complainant. 
United States Circuit Court. 
Northern District of Illinois. 
LAWRENCE MANUFACTURING Co. v. AURORA Cotton MILLS. 
District of Indiana. 
SAME v. EVANSVILLE Cotton M’r’a Co. 
Middle District of Tennessee. 
SAME v. TENNESSEE M’¥’G Co. 
Eastern District of Wisconsin. 
SAME v. BEAVER Dam Corton MILLs. 


W. G. Rainey, Esq., appears for complainant. 


A. J. Hopkins, Esq., for Aurora Cotton Mills and Beaver Dam 
Cotton Mills. 


Duncan C. Givens, Esq., for the Evansville Cotton M’f ’g Co. 
J. M. Dickinson, for the Tennessee M’f’g Co. 
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¢ 
Depositions taken May 18, A. D. 1886, on the part of the complain- 
amt at the office of and before Charles F. Wolcott, Esq., a notary 
public, at No. 10 Tremont street, in the city of Boston, 
2 j Massachusetts, by consent of all parties above represented ; 
} all formalities as to time and place of taking said depo- 
tlons being waived ; also all formalities as to caption and certifi- 
cate. 


It being understood that the said depositions shall be delivered by 
the notary to W. G. Rainey, Esq., solicitor for complainant, to be by 
him retained for the purpose of having copies of the same taken and 
furhished to solicitors of the defendants, respectively. 

also being understood that each party shall have the privilege 
and benefit of any objection or exception to any question or answer 
on the trial as fully and completely as though such objections or 
exceptions were specially noted at the time of the asking of the 
quéstion or giving the answer. It is also admitted that the com- 
plajnant is a corporation under the laws of Massachusetts. 

6 


John Kilburn. 
; Direct examination by Mr. RaIney: 


Imt. 1. Please state your name, age, residence, and occupation. 

Ans. John Kilburn; fifty-five years old; Lowell, Massachusetts ; 
my, present business is that of cotton manufacture; I am in the 
employ of the Lawrence Manufacturing Co., the complainant in 
these causes. 

Int. 2. Please state in what capacity you are employed by the 
complainant and how long you have been so employed. 

Ans. As local agent, for eight years. I have-:the entire charge of 
the’ works—their manufacturing at Lowell. 

‘ Int. 3. Please state what familiarity and experience you 
3 have had with the manufacture of cotton sheetings, and if 
your experience is such as to warrant you in claiming to be 

an fxpert in the manufacture of cotton sheetings state what it is. 

Ans. What do I understand the word sheetings to mean? 

= 4. Question 3 repeated. 

ns. My experience has been varied. I desire to know what 
width or widths of cloth the word sheetings is intended to cover. 
t. 5. From an inch up to six feet? 

Ans. I had an experience of four years as manager of the steam 
mill at Providence, R. I., making goods from 284 inches to 384 
inches in width, from June 1, 1859, to February 1, 1863; also had 
exjerience as manager of the Naumkeag Mills at Salem, Mass., from 
February 1, 1863, up to January 15, 1878; also my eight years’ 
experience with the Lawrence Manufacturing Co., at Lowell. 

Q. 6. Previous to your being manager at the steam mill at Provi- 
depce what business were you engaged in for five or ten years? 

Ane For five years previous to that I filled the position of master 
nee ge for the Lonsdale Company, at Lonsdale, R. I., which com- 
pany was engaged in the manufacture of sheetings. 3 

; : 
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Q. 7. What was the Naumkeag Mills at Salem, Mass., engaged in 
manufacturing ? 

Ans. They manufactured a variety of cotton cloths, sheetings, 
and shirtings of numerous widths, ranging from 28 inches up to 104 
inches in width. ) 

Q. 8. Can you state that you have been familiar during this period 
of time, from 1854 up to 1886, with the different kinds of sheetings 
manufactured for the market? You may confine your answer 

to the weight rather than the width of sheetings. Should 
4 you answer you have been so familiar, please state what kinds 
of goods have been so manufactured. 

Ans. From 1854 to 1859 I cannot say that I was familiar with a 
-variety of brands or weights outside of the Lonsdale Company’s 
mills. Since 1859 I have been familiar with the different kinds of 
sheetings manufactured in the market. I have been familiar with 
weights ranging from one yard to the pound up to ten yards to the 

ound. 
r Q. 9. Please state what are the principal standards of goods with 
reference to the number of yards to the pound. 

Ans. What is meant by the word standard ? 

Q. 10. Will you state whether or not there have been manufact- 
ured for the trade sheetings weighing 2.85-100ths yards to the pound, 
3 yards to the pound, and 4 yards to the pound ? 

Ans. There have been a great many manufactured of each. 

Q. 11. Are such goods known in the market as standard sheet- 
ings? © 

ie A standard sheeting is known in the market as weighing 
2.85-100ths yards to the pound and 36 inches wide, but every grade 
of cloth has a standard for its weight and width with the manufact- 
urers who produce it and the merchants who sell it for them. 

Q. 12. Would you call sheetings a yard wide, 3 yards to the pound, © 
a standard sheeting also? 

Ans. No, sir. 

Q. 13. Would you call one 4 yards to the pound a standard sheet- 
ing / 

Ans. No, sir. 

Q. 14. What would you call them to show the distinction between 

the same, these several classes of sheeting above spoken of? 
5 Ans. I should call them 3-yard sheeting, or by whatever 
their weight might be. 

Q. 15. Whether 4-yard, 5-yard, or any other weight ? 

Ans. Yes, sir. 

Q. 16. Are these goods known generally to the trade as 3-yard 
goods or 4-yard goods, or whatever it may be? 

Ans. They are known as 3-yard or 4-yard goods, or whatever it 
may be, to the merchants that I have come in contact with. 

Q. 17. At the time you began to work for the complainant com- 
pany state what kind of sheetings it was making, if any. | 

Ans. Making two kinds—plain sheetings—one brand known as 

“X X,” weighing 3 20-100ths yards to the pound ; also another kind, 
weighing 4 yards to the pound. 
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Pe 18. How were these 4-yard goods branded and known to the 
trade ? 

;»Ans. Known as double L’s, and branded “IL L.” 

‘Q. 19. What have you to say as to the quality of these “LL” 
goods when compared with other 4-yard goods in the market with 
waich you are familiar? 

‘Ans. They differ from most other 4-yard goods, inasmuch as they 
have a better appearance after they have been in use a reasonable 
period of time; they do when they are new. I make this statement 
as the result of experience with them in my own household. 

‘Q. 20. Do you know anything about the reputation of the “LL” 
sHeetings made by the complainant Co. ? 

eAns. I can only say that the reputation has been such as to con- 
stantly increase the demand for them during my connection with 

° the company. 


6° Q. 21. Can you give any data of such increase from the 
é time you commenced to work for the company up to October 
31, 1885? 


‘Ans. The. product for the first six months, after my connection 
with the establishment, ending April 27, 1878, was 5,099,906 

yards, and for the six months ending October 31, 1885, was 13 ‘751, 136 
yar 


‘Q. 22. What have you to say as to the ony in quality of 
these “LL” goods during this period of time ? 

ns. They have always been made of as uniform quality of 
staple weight and perfection as it has been possible for us to make 
them. 

b 23. Why were you so particular ? 

Ans. On account of the instructions received from the treasurer 
and selling agents. 

. 24. Do you know what those inatrutiithe were? And, if 
so, tate what reasons were given you why the instructions were 
mafle. 

ns. The reasons were that they were unwilling to have any 
change made, for fear of damaging the reputation of the goods 
in ipe market or with the trade, as the demand for them.exceeded 
we: demand for any other 4-yard sheeting in the market known to 
them. 

Qe 25. What have you to say about any effort made to change 
the quality of these “LL” sheetings, and how did such effort 
— 

s. We attempted to make these goods, “LL” sheetings, in a 
diff ae way from what they were regularly made on two occasions, 
and {the goods so irregularly made were condemned by the selling 
agents, and a portion of them returned to the mill as not looking 

» like our regular “L L” goods. 

7 « QQ. 253. What was the change that was made in the weight 
or how? 

Ang. Simply in the method of spinning the filljng. 

Q. 86. At or about the ist of January, 1867, what enntilies have 
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you as to 4-yard sheetings being in the market, and how were they 
| _ branded or known? 

Ans. At the Naumkeag Steam Cotton Co.’s works we produced 
two brands of 4-yard sheetings, one known as “C,” by the letter | | 
“C,” and one known as “Belmont,” being stamped with the name 
“Belmont.” The demand for both these classes of goods ceased be- | | 
fore I dissolved my connection with the company. At the same 
date the Lonsdale Co. were producing large quantities of 4-yard 
goods which were stamped “L BS.” | 

Q. 27. At or about January 1, 1867, had you any knowledge of | : 
4-yard sheetings that were known and stamped as “Agawam F's” or } 

? 


theiiidiantia » 
» 


“ Atlantic P’s?” | 

Ans. I frequently saw both these brands in the Jobbing stores in | 
Boston and New York at about that time. 

Q. 28. Do you know of any other 4-yard goods in the market at 
about this time; and, if so, how were they branded? 

Ans. I did know of a large variety of 4-yard goods being un the 
eh {| market at that time, but Iam now unable to specify the letters by 
Peet | which they were known? 
at Q. 29. At that time were any 4-yard sheetings branded with “ L L,” 
so far as you know? 

Ans. None that I can recall. 


cal 


Cross-examination by Mr. Hopkins, for defendants in all 
cases : 
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ot a X Q. 30. Do you know sheetings recognized in the trade as “ Shaw- 
et | mut L L?” 
8 Ans. I know such a sheeting in the market. 

X Q: 31. How long has the “Shawmut L L” been in the 
market ? 

Ans. I have known it ever since my connection with the Lawrence 
Co.’s mill at Lowell. 

X Q. 32. Didn’t you know it before you went there? 
a3 Ans. No; I did not. 
eal X Q. 33. Wasn’t it in the market before you went to work for the 
ae Lawrence Cv.? : 

Ans. It may have been. : 

X Q. 34. Complainant was manufacturing the “Shawmut L L” 
when you commenced to work for it, was it not? 

Ans. They were not manufacturing it, but the goods so stamped 
were made up of pieces of our regular “L L” goods that were off- 
standard only. 

X Q. 35. Was not complainant putting in the market sheeting 
known in the trade as “Shawmut L L” when you commenced to 
ett work for it? 
eid | rar Only to the extent of the off-standard pieces of regular 
osm : : 
ey X Q. 36. Last question repeated. Mr. Kilburn, I want a direct 
answer. : 

Ans. They were manufacturing their regular “LL” goods, and 
all pieces that were off-standard were stamped “ Shawmut.” 
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X Q. 37. Question 35 repeated. 
Ans. No; only to the extent that I have previously stated. 3 
X @. 38. Is it not a fact that when you commenced work for com- 


' plaingnt it was putting in the market for sale a kind of sheeting 


known in the trade as “Shawmut L L?” 
9 _ Ans. Yes; to the extent to which I have specified only. 
' XQ. 39. Have I asked you as to the extent to which they 
were putting such goods on the market? 

Ang No; but you have asked mea question which I could not 
answer without specifying the extent of their production, as no 
goods were being manufactured with the intention of stamping them 
Shawmut, except those of the regular “ L L” make, which were off- 
standard. 

X Q. 40. Then, do I understand you that “ Lawrence L L” and 
“Shawmut L L” are two different standards of sheeting ? 

Ang. They are one and the same thing, except as to slight imper- 
fections, which make them off-standard. 

X Q. 41. Which is the off-standard, the “ Lawrence L L” or the 
“Shawmut L L?” 

And? Shawmut. 

X Q, 42. Off-standard from what? ° 

Ans. From the standard quality of our regular.“ L L” goods. 

X @. 43. How do you brand your regular “L L” goods you 
speak of ? Sa-a 

Ans. Stamp them “L L.” 

X Q. 44. Is that ail? 

Ans. Also with the name of the Lawrence Co. and a bull’s head. 

X Q@. 45. How do you brand the-sheeting you call off-standard ? 

Ans, Stamp it “ L L Shawmut,” and a head with a helmet. 

X Q. 46. Wherein do those two gradeés of goods-differ in standard? 

Ans, In the slight imperfections incident to their manufact- 

ure. 
10 X Q. 47. Is not the “Shawmut L L” sold for a less price 
in the market than the “ Lawrence L L?” 

Ans. I cannot give you any information about the prices of these 
goods in the market, but, ordinarily, goods with slight imperfections 
are sold for less money than standard goods. 

X Q. 48. How many years has complainant been putting the 
Shawinut “ L L’s” on the market? 

Ans. I cannot answer the question. 

X Q. 49. How long to your knowledge? 

Ans. Since 1878 to the extent I have named. 

X @. 50. Did I ask you to what extent they had been putting the 
“Shawmut L L” on the market? 

Ans. No; but I cannot answer your question truthfully without 
naming the extent. 

X @. 51. Have you yet stated the number of yards per annum 
ae complainant has placed the “Shawmut L L” on the market? 

ng. No. | | , 
X Q. 52. Have you looked up the question as to the number of 
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yards of “Shawmut L L” complainant has placed upon the market 
annually since your connection with it in a business way ? 

Ans. No; but I look up the percentage of yards so stamped weekly 
and monthly and semi-annually with great care. 


(Defendants move to strike out all of answer, except the word No, 
as being volunteered by the witness.) 


X Q. 53. How are these what you call off-grade goods known in 
the market or trade—by what name? 
Ans. I am unable to answer as to the market. I know nothing 
of the market or trade beyond our selling agents as to this mark of 
goods. 
11 X Q. 54. How is it known and designated by your selling 
agents? 
Ans. Invoiced to them as “Shawmut L L” cloth. 
X Q. 55. How are the others invoiced ? 
Ans. As “ Lawrence L L.” 
X Q. 56. They have always been so invoiced since you have been 
with the company, have they ? 
Ans. Yes. | 
X Q. 57. Who are your sélling agents in the United States ? 
Ans. Messrs. Townsend and Yale, of New York ; their principal 
store is in New York; they have branch houses in Boston and 


Chicago. 


X Q. 58. How long have they been the selling agents of complain- 
ant? 

Ans. From Ist of February, 1886. 3 

X Q. 59. Please give me the names and business residences of 
the selling agents of complainant since you have been connected 
with it. 

Ans. Messrs. Smith, Hogg and Gardner, of Boston; principal 
house being in Boston—branches in Chicago and New York. Messrs. 
George C. Richardson & Co.; their principa! house being in Boston, 
with branches in New York, Philadelphia, and Chicago. 


At one o’clock adjourned for half an hour. 


Cross-examination resumed pursuant to adjournment. 


X Q. 60. What other 4-yard goods besides the “ Lawrence L L” 
have you used ? 
Ans. Lonsdale, Amory, Pound Sterling. I have used a great 
many that I couldn’t give the letters for at the present time. 
12 X Q. 61. Can you give the letters or manufacture of any 
besides the ones you have specified ? 

. Ans. I have used one made by the Androscoggin Mills at Lewis- 
ton, one made by the Repperell Company, and one made by the 
Nashua Company. 

X Q. 62. Can you specify any others than those you have in the 
answers to the last two questions asked ? 
Ans. I don’t think of any now. 
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4X Q. 63. Go on now and state in what years and in what quanti- 
ties you used the manufactures named. 
‘Ans. That is an impossibility. 
‘Xx Q. 64. Can’t you tell some of the amounts and years? 
ins. No; I cannot from memory; I have used the Naumkeag 
” the And roscoggin “ L,” and 4-yard goods by the Lonsdale Com- 
ae, in my own household. I have used also of this “L L” sheet- 
ing: very largely in the manufacture of shirts for the Lawrence Co. 
X Q. 65. What years have you used the Lonsdale 4-yard sheeting 
my your household since 1878? 
Ans. None. 
X Q. 66. Have you used any 4-yard sheeting other than the Law- 
rerice “LL” in your household since 1878? 
ra Yes; I have used Androscoggin. 
Q. 67. To what extent ? 
‘Ans. For sheets and for shirts; a variety of purposes, as my house- 
hdld required. 
x Q. 68. Now go on and state the size of your family and amount 


. Of,guse. 


Ans. Family consists of four persons. Amount used has been 
4 what has been necessary from time to time. 
13) X Q. 69. Have you used any sheeting since 1878 besides 
the Androscoggin 4-yard sheeting and the Lawrence in your 
household ? ; 
o. I cannot say that we have. 
Q. 70. How many grades of sheeting has complainant manu- 
fattured since you entered its service ? 
oe I cannot answer the question from memory. 
Q. 71. It has manufactured a great MONA different grades dur- 
ing this time, has it not? 
Ans. No; not more than four or five, as near as I can remember; 
those of a variety of weights. 
X Q. 72. The “ Lawrence L L” varies sueienes as to the number 
of‘pounds per yard, does it not? 
— Not more than 5-100ths of a yard above or below its stand- 


"x Q. 73. Then it does vary, and is not of the uniform weight of 4 
yards to the pound ? 
ns. It does vary to the extent named. 
Q. 74. Did not the manufacture of the Lawrence “ L L’s” dur- 
ing the six months ending October 31st, 1885, vary over 20,000 
poyinds from the standard you have given of 4 yards to the pound ? 
“Ans. I couldn’t answer the question without examining the books. 
X Q. 75. Give me the aggregate number of yards manufactured 
bytthe complainant during the six months ending October 31, 1885, 
of: Lawrence “LL,” and the aggregate number of pounds those 
yards weighed during the same time. 
. Ans. 18,751,186 yards, weighing 3,443,135 pounds. 


149 X Q. 76. How many grades of sheeting was complainant 


» manufacturing on the 31st day of October, 1885 ? 
Ans. Three. 
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X Q. 764. Does that include the Shawmut “LL?” 

Ans. It does. The Shawmut “LL” and the Lawrence “LL” 
being one and the same class of goods, I counted them as one. We 
were making two others. — 

X Q. 77. Please specify the other grades. 

Ans. “ X X,” weighing 3 20-100ths yards to the pound, and 
“X X X,” weighing 2 85-100ths, and 40 inches wide. The “ X X” 
are 36 inches wide. 

X Q. 78. How long have you been making the Lawrence “ X X” 
of the weight of 3 20-100ths ? 

Ans. I cannot state definitely, but I think 7 years, as near as I 
can remember. 

X Q. 79. What do you have stamped on that grade of goods be- 
sides the “ X X?” 

Ans. Stamped “ Lawrence Co. X X Improved.” 

X Q. 80. Any other mark or design besides “ Lawrence Co. X X?” 

Ans. I think there is a little vine or ornamental vine in the cen- 
ter between the letters. 

X Q. 81. Is the stamp “Lawrence Co.” or “ Lawrence Mills?” 

Ans. I have not looked at the stamp recently with a view of 
charging my mind what it was, and am unable to recall all the par- 
ticulars of the stamp. 3 

X Q. 82. That grade of goods is invoiced to your sale agents as 
“ Lawrence X X,” is it not? 

Ans. The 36-inch width is. | 
15 X Q. 83. How is the “X X X” invoiced? 

Ans. As “ Lawrence X X X.” 
XQ. 84. Have you manufactured, during the last 8 years, goods 
that are 5 yards to the pound? 

Ans. I do not think we have. 

X Q. 85. Have you manufactured any of 3 yards to the pound 
within the same time ? 

Ans. Not of sheetings. 

X Q. 86. How many threads to the inch do you use in “ Lawrence 
X X” each way? : 

Ans. 64 slaie, in the warp, and 60 of picks or fillings; 64 by 60 
as ordinarily called... 

X Q. 87. How many threads to the inch each way do you use in 
the “Shawmut L L?” | 

Ans. 56 in the warp and 60 in the filling. 

X Q. 88. How many threads each way in the “ Lawrence L L?” 

Ans. 56 in the warp and 60 in the filling. 

X Q. 89. Ain’t it 60 in the warp and 60 in the filling? 

Ans. No. 

X Q. 90. How many threads do you use each way in the “ Law- 
rence X X X?” | 

Ans. 64 in the warp and 60 in the filling. 

X Q. 91. In the trade is not the “ Lawrence L L” understood to 
be 60 in the warp and 60 in the filling ? 

Ans. I cannot tell you how it is understood in the trade; our 
selling agents know that it is not so. 3 
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16 X Q. 92. Don’t you know that vour selling agents advertise 
the “Lawrence L L” as 60 threads in the warp and 60 in the 
filling ? 
§Ans. No; I do not. 

‘X Q. 98. Do you know how they do advertise it in those points ? 
j Ans. I do not know that they advertise it at all on those points. 
X Q. 94. Do you know how the trade understand the “ Lawrence 

L” in those points ? 

‘ Ans. I do not. 

} X Q. 95. Do you know how the trade understand the “Shawmut 
I, L” in those points ? 

‘ Ans. I do not. 

} X Q. 96. When did the complainant attempt to make the “ Law- 
rence L L” goods different from the 4-yards to the pound ? 

Ans. Never to my knowledge attempted to make them diferent. 

* X Q. 97. When did complainant attempt to make the “ Lawrence 
I, L” grade of sheetings different from what they are regularly 
made? 

‘ Ans. In the spring of 1885. 

* X Q. 98. Is that the only time? 

* Ans. No; attempted it previously; I should be unable to name 
the date, but at sundry times during the year 1885. 

’ X Q. 99. About how many times during the year 1885, covered 
by the word “sundry?” Lee 
t Ans. Nearly every day for the first six months of the year. 
V7 X Q. 100. How many goods did you put on the market 
! under this change of grade? 
* Ans. I am unable to answer the question. 
‘ XQ. 101. Did you manufacture the goods under this change of 
grade for six months before the public discovered it? 

© Ans. I cannot answer as to the public. 


e 


+ + XQ. 102. What was the change of the grade made in the “ Law- 


ence L L’s?” 

, Ans. A difference in the method of spinning the filling. 

X Q. 103. What effect did that have on the weight and grade of 
the goods? 

Ans. It did not affect the weight, but it gave the goods a harsh 
and wiry appearance to thie feel. 
+ X Q. 104. Did it affect the number of threads either way ? 

Ans. No. 
‘ X Q. 105. Then you had the same number of threads in the warp 
and the filling, did you? 
, Ans. Yes. 
» X Q. 106. Was the quality of cotton used the same? 

Ans. Precisely the same. 
, X Q. 107. Did you change your machinery any in the manufacture 
of “e sheeting to make this change in the grade of the “ Lawrence 

9 29 : 

¢ Ans. No. 3 

X Q. 108. Will you please state what you did do to make this change 
in the grade of the “ Lawrence L L,” mentioned by you in your 
direct examination ? 


é 
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Ans. Spun the filling on a spinning frame. 
18 X Q. 109. How did this change affect the cost of manufac- 
ture? 

Ans. It did not affect it materially ; if at all, it increased the cost ; 
that question was not under consideration at the time. 

X Q. 110. In your direct examination do you remember how 
many changes in the grade of the “ Lawrence L L” you stated you 
made in their manufacture ? 

a I do. 

X Q. 111. How many did you state? 

Ans. None made, but one attempt made. 

X Q. 112. Is that as you testified in the direct examination ? 

Ans. I think it is. 

X Q. 113. Where are the Atlantic Mills located, if you know? 

Ans. Lawrence, Massachusetts. 

X Q. 114. Is that the company that you stated in your direct ex- 
amination manufactured the “Agawam F?” 

Ans. I did not state that the Atlantic Co. manufactured the “Aga- 
wam F.” 

X Q. 115. Well, does it ? 

Ans. I cannot answer the question. 

X Q. 116. Do you know? 

Ans. I do not. 

X Q. 117. Did you know in 1865 and 1866 a sheeting known in 
the trade as “Atlantic L L?” 

Ans. I have seen it in jobbing stores. 

X Q. 118. Did it have “ L L” stamped upon it? 

Ans. I think it did. 
19 X Q. 119. In what year did you first see a sheeting in the 
trade known as “ Atlantic L L?” 

— I should be unable to answer the question. 

X Q. 120. You saw such sheeting in the trade as early as 1862, 
did you not? 

Ans. I cannot say that I did. 

X Q. 121. You saw such sheeting so stamped in the trade before 
1865, did you not? 

Ans. I am unable to say; but I saw sheeting so marked at some 
time between 1863 and 1870, on sundry occasions when visiting 

jobbing stores in Boston and New York. 

X Q. 122. You saw sheeting in the trade so marked or stamped 
before vou ever saw the “ Lawrence L L” or “Shawmut L L,” did 
you not? 

Ans. I cannot answer that question. 

X Q. 123. When did you first see the “ Lawrence L L” in the 
market? 

Ans. I cannot answer the question. 

X Q. 124. Did you see the “ Lawrence L L” in the market before 
1870? 

Ans. I do not remember seeing itin the market; but think I saw 
it in ay Lawrence Company’s cloth-room in 1868, when visiting 
the mil 
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4 X Q. 125. Had you not seen the “ Atlantic L L” in the market 
before that date? 
; Ans. I think I had. 
X Q. 126. What else did you see stamped in the sheeting besides 
“ Atlantic L L?” 
Ans. I do not know. 
20 X Q. 127. Were you ever at the Atlantic Mills prior to 
1868 ? 
Ans. Yes. 
X Q. 128. When were you at the Atlantic Mills prior to 1868? 
; Ans. I cannot name the date; several times when visiting mills 
at Lawrence. 
X Q. 129. Were you there during the years of 1860, 1861, or 
1862? 
Ans. No. 


- @ - @@ “ee: 


4 X Q. 180. Were you there during the year 1863 ? 
J Se Ans. I do not know. 
ae X Q. 131. Were you there at any time between the years 1862 
and 1865? 
4 Ans. I do not know; but I was there several times between the 
| years 1863 and 1870, for special purposes, inquiring in relation to 
_* machinery. 


X Q. 132. Were you at the Atlantic Mills at any time between 
» 1863 and 1868? 
é Ans. Yes. 2 

X Q. 183. Did you go into their cloth-rooms and see the sheet- 
ings they were manufacturing at that time? 

Ans. I do not think I ever visited the Atlantic Mills cloth-room. 
X Q. 184. In what jobbing houses in Boston and New York did 
» you see the sheeting marked “ Atlantic L L,” prior to 1868? 

, ; Ans. I think I saw it in Jordan, Marsh & Co’s store in Boston, 
i and Stewart’s in New York. 


a ; X Q. 135. Can you give the number of yards manufactured 
i. 2 each consecutive six months of the “ Lawrence L L” sheeting 
} by complainant—the first six months ending April 27, 1878, 


and the last ending April 25, 1885—with the number of pounds weight 
of the product of each six months’ manufacture? If you have any 
memorandum you can refresh your memory by referring to it for 
the period referred to. 


(A paper with figures on it was in the hands of Mr. Hopkins at 
the time he asked this question and was handed to the witness.) 


Ans. I find by a memorandum of the product of “LL” cloth 
manufactured by the Lawrence Manufacturing Co. from February 
: 15, 1867, to October 31, 1885, which I have verified from the coni- 
‘Ses! pany’s accounts, that for the six months ending ae 27, 1878, there 

was manufactured 5,099,996 yards, weighing 1,271,674 pounds; for 
the six montks ending October 26, 1878, 4,917, 616 yards, weight 
1,220,894 pounds; for the six months ending April 26, 1879, 6,126,- 
298 yards, weight 1,534,187 pounds; for the six months ending 
October 25, 1879, 5,988, 265 yards, weighing 1,489,670 pounds; for 
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six months ending May 1, 1880, 5,911,941 yards and 1,480,036 
pounds; for six months ending October 30, 1880, 7,438,077 vards 
and 1,863,750 pounds; for six months ending April 30, 1881, 7,811,- 
478 yards and -1,954,911 pounds; for six montks ending October 29, 
1881, 7,093,991 yards and 1,779,912 pounds; for six months ending 
April 29, 1882, 6,864,078 yards and 1,716,728 pounds; for six months 
ending October 28, 1882, 7,403,160 yards and 1,854,372 pounds ; for 
six months ending April 28, 1883, 9,480.390 yards and 2,385,199 
pounds; for six months ending October 27, 1883, 11,365,500 yards 
and 2,864,552 pounds; for six months ending April 26, 1884, 11,159,- 
190 vards and 2,805,532 pounds; for six months ending October 25, 
1884, 11,530,489 yards and 2,900,213 pounds; for six months ending 
April 25, 1885, 13,514,229 yards and 3,403,301 pounds. 


22 Redirect examination by Mr. Rarnery : 


R. D. Q. 1386. In your answer to the last cross-question, in giving 
the number of yards and, pounds of the “ Lawrence L L” sheeting 
manufactured by the complainant between 1867 and 1885, you read 
from a paper, which you stated was a memorandum of the product of 
“LL” cloth manufactured by the Lawrence Manufacturing Co. from 
February 15, 1867, to October 31, 1885. Now, will you please state 
what the said memorandum was taken from aud whether you have 
verified the same? 

Ans. It was taken from the invoice book, or rather I should say 
from our monthly return book, in which we make up the product 
for each six months by putting the separate months together and 
entering tlem on a page by themselves; that has been done since 
1878 ; prior to that from the accounts on file in the office, being the 
final make-up of our six months’ product for each six months during 
the timenamed. I did verify the memorandum from these accounts. 

R. D. Q. 137. State whether these accounts and books we have 
referred to are under your control. 

Ans. They are. 

R. D. Q. 138. I will ask you now to file said statement or memo- 
randum as part of your deposition in answer to this question for the 
purpose of showing the number of yards of “ L L” sheetings manu- 
factured by the complainant from February 15, 1867, to October 31, 
1885, inclusive, and please identify the same with your signature 
and this date. 

Ans. I hereby produce the same to be filed as requested, and have 
identified it as requested. | 


Complainant’s counsel here introduces said paper; asks the same 
to be endorsed as Exhibit John Kilburn, which is done. 


R. D. Q. 139. In cross-question 117 you are asked as follows: 

23 “ Did you know in 1865 and 1866 a sheeting known in the trade 

as Atlantic L L?” to which you answered, “I have seen it in 

jobbing stores.” Do you intend to be understood by that answer 

that in 1865 and in 1866, during those years, you saw in the job- 
bing stores sheeting stamped “Atlantic L L? 

Ans. I cannot state that I positively saw it during those years, 
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but think that I saw it at some time between 1863 and 1870. If I 
may be allowed, I should say that I do not feel so thoroughly posi- 
} tive of the stam ps—what they were—as of the line of the Atlantic 
s goods, as I had no occasion to specially inspect this line of goods, 
¢ they being a heavier line of goods than I was then making. 
é R. D. Q. 140. You cannot state now, at this late date, with any 
, certainty, that you ever saw a piece of sheeting stamped “Atlantic 
+ LL” prior to 1868, can you? 
, Ans. Dates on which I think I saw it are not permanently fixed 
. In my mind. 
° R. D. Q. 141. Whenever it was that you did see sheetings stamped 
‘+ “Atlantic L L,” were they what you have been designating in your 
» deposition as 4-yard goods, or sheetings, of which four yards would 
weigh a pound ? 
Ans. My remembrance of them is that they were not. 
? R. D. Q. 142. In your cross-examination, in speaking of the Shaw- 
mut “L L,” you have stated in substance that they were the regular 

| » LL goods manufactured by the complainant with “slight imper- 
' fections.” Please explain what you mean by slight imperfections. 
é 
( 


Ans. I mean that in some pieces threads would break and be left — 
out for spaces of nine inches in some cases; several of these broken 
threads, which we consider imperfections, running for more than 
nine inches, would induce us to put:the piece into a pile to be 

stam ped “Shawmut” instead of Lawrence; or if a piece of 

. 24 cloth had two or three small oil spots on it we should put it 

° with the “Shawmuts;” or if a piece of cloth was badly soiled 

« . ‘With dirt in process of manufacture by mechanics or otherwise we 

» should call it off-standard, and consequently stamp it “Shawmut.” 

Any pieces that were so badly made or soiled as to make them un- 

¢ merchantable would be put up separately, to be disposed of “As are,” 

without stamp—any unmerchantable goods. There would, how- 
ever, be but very few pieces of the latter description. 


Recross-examination by Mr. Hopkins: 


Re-X Q. 143. You have no personal knowledge of the accuracy 
: with which complainant’s books were kept prior to your entering 
di its service, have you? 

Ans. No. 

Re-X Q. 144. You don’t know who kept the books, of your own 
knowledge, prior to your entering the service of complainant, do 
you? 

Ans. No. | 

Re-X Q. 145. Will you swear that you didn’t see sheeting in the 
market stamped and known in the trade as “Atlantic L L,” as early 
as 1863? 

Ans. Yes. 

t  Re-X Q. 146. Same question as to 1864. 

' Ans. No. 

+ Re-X Q. 147. Didn’t you, according to your best recollection and 
A * belief, see sheeting in the market as early as 1864 stamped or marked 
“Atlantic L L?” 
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Ans. I cannot fix definitely the date when I saw goods of this 
mark in the market. In 1863 I moved to Salem; during my first 
year there I had little or no occasion to visit the market; after 

that I was quite frequently in Boston and New York and 
25 . often visited the jobbing stores to inspect such lines of geods 

as came in competition with those I was then making, and I 
have continued this custum ever since. It was during my early 
years at Salem that I think I first saw the line of Atlantic goods, 
and I think among them I have seen “ L L’s.” 

Re-X Q. 148. According to your best recollection and belief, did 
you not see in the market a grade of sheeting stamped “Atlantic 
LL” prior to 1867? 

Ans. I cannot state what I saw in the market any more definitely 
than I have already done. : 

R. X Q. 149. How many years were you at Salem ? 

Ans. Nominally 15 years; lacked 15 days of it. That was the 
term of my agency at those mills. 

R. X Q. 150. Is it not your recollection and belief that you saw 
in the market a grade of sheeting marked or stamped “Atlantic 
L L” before complainant put upon the market what is known as 
“Lawrence L L?” 

Ans. I cannot swear positively that I did. 

R. X Q. 151. Isn’t it your recollection and belief that you did; I 
don’t ask you to swear positively? 

Ans. I do not know of my own knowledge when the complainant 
first put “L L” goods in the market. | 

R. X Q. 152. Is it not your recollection and belief that you saw 
in the market a grade of sheeting marked or stamped “ Atlantic 
L L” before you saw in the market a grade of sheeting stamped 
“Lawrence L L?” | 

Ans. I have no distinct remembrance of the dates when I first 
saw the “Lawrence L L” or the “ Atlantic L L” goods. 

R. X Q. 153. What is your best recollection as to priority ? 

Ans. I am unable to state which I first saw, because I can- 

not definitely fix the dates, but my first visit to the Lawrence 


26 Mills was to visit the works for the benefit of my brother, 


who had been invited to take the agency of the mills indirectly, 
and that was, as near as I can remember, in the early part of 1867. 


It is the only thing I have to fix the date by. 
JOHN KILBURN. 


Quen ooh” 


THE TENNESSEE MANUFACTURING CO. 


27 


27 Memorandum of “LZ L” Cloth Manufactured by Lawrence Man- 
ufacturing Co. from February 15, 1867, to October 31, 1885, 


inclusive. 
Six months ending— Yards. Pounds. — 
EF Fe onic ccccnien +008 oeninn 198,274 50,305 
October 26, 1867 .--. ---- ---. --.--.-- 597,768 150,554 
BE TI DOE ocicrin scene some s20+ 459,951 116,719 
October 31, 1868 .-.-~. ---. -----. -_-- 678,123 171,342 
oO ” ae 945,723 938,594 
October 29, 1869-----. ...-- ----e  L. 1,994,232 501,768 
April 30, 1870 sieiiiacstnanianiaiien 2,138,638 532,759 
fy ee 2,819,202 707,016 
p> 2, en 2,413,024 603,840 
October 28, 1871... .--. ---- ---- --..- 2,777,268 693,643 
April 27, 1872 ditian aaeantin snine mie 3,965,362 995,686 
October 26, ____ TAIT en 4,600,032 1,149,953 
April 26, et 4,304,935 1,077,360 
October 25, 1878 ...... -.-.. .... -... 3,743,599 1,186,509 
April 25, 1874 sili slags aida =-tars 5,426,249 1,362,084 
CR BE, BIG once cccimcin som «no 6,749,051 1,701,505 
May 1, 1875 - i isceebieekientiin 5,414,349 1,357,056 
October 90, 1676 ...... ....<< nies tibia _ §,571,860 1,399,282 
August 29, 1876 _-- sie - 6,736,546 1,687,415 
October 28, FE ea a 5,795,201 1,448,864 
April 28, 1877 pice agi aaasiiatin 5,696,133 1,426,135 
Ceteter BF, BBG 6 etn cence ss ne <o- 4, 688,330 1,167,391 
April 27, 1878 ____. biiias 5,099, 906 1,271,674 
October 26, IIE cisnabi:spidieinamon:cachasaiaeh santana 4 ,917,616 1,229,894 989 
April 26, a Panna: 6 "126,298 1,534,187 1279 
October 25, 1879 ~~. .--. 5,938,265 1,489,670 1136 
May 1, 1880 1 PR RT OE 5,911,941 1,480,036 1107 
October SE  iaiaccina sikh xccchicn ogeicsibiesiltigle 7,438,077 1,863,750 1448 
April 30, ee 7,811,478 1,954,911 1501 
October 29, SI lesen dae iniciiaii oni: abana 7,098,991 1,779,912 1363 
MEE BO SOD ike Sice won ete oud 6,864,078 1,716,728 1332 
Gotober 26, 1068 ....... .... ....2+..- 7,403,160 1,854,372 1509 
April 28, 1883 sade tanita 9,480,390 2,385,199 1967 
Gotober 27, 1063 .... ..... -.26 <2... 0s 11,365,500 2,864,552 2221 
I Ny I i cee: onesie icon earsnasinne Seman 11,159,190 2,805,532 2210 
October 25, 1884 _-- mer 11,530,489 2,900,213 2338 
April 25, 1885 sia 13,514,229 3,403,301 2593 
October 31, 1885 .-.. ---. ---- ---- .--- 13,751,136 3,443,135 . 2644 
214,119,594 53,702,846 


28 United States Circuit Court for the Respective Districts 
Named in the Caption hereof. 


LAWRENCE M'F’eG Co. 
vs. 


Avrora Cotron Mitts and Other Defendants Named in the Cap- 
tion hereof. 


I, Charles F. Wolcott, a notary public within and for the county 
of Suffolk and Commonwealth of Massachusetts, duly commissioned 


and sworn, do hereby certify as follows, viz: 


28 THE LAWRENCE MANUFACTURING CO. VS. 


That on the 18th day of May, A. D. 1886, at my office, No. 10 
Tremont street, in Boston, in said county, personally appeared said 
John Kilburn, a witness on behalf of the complainant in the above- 
entitled causes; that he was then by me first duly cautioned and 
sworn to testify the whole truth as a witness in said causes; that he 
was then by me carefully examined and gave the foregoing deposi- 
tion in answer to interrogatories and cross-interrogatories proposed, 
as hereinbefore set forth, by the counsel before named for the respect- 
ive parties in said causes; that the testimony so given by the said 
witness was by me reduced to writing in the presence of the depo- 
nent, and afterward read over by me to said’ deponent, and said de- 
ponent then subscribed the same in my presence as and for his 
deposition. 

That said deposition was taken at the request of the complainant 
in said causes, and is to be used in evidence therein in accordance 
with the stipulation and agreement of the parties as hereinbefore 
set forth. I also certify that a certain exhibit, produced and testi- 
fied to by said witness, has been verified by my signature, and is 

herewith annexed. 
29 I further certifv that Iam not of counsel or attorney for 
either of the parties in said cause nor in any manner inter- 
ested in the result thereof. — 

In testimony whereof I have hereunto set my hand and no- 

tarial seal, at said Boston, this 19th day of May, A. D. 1886. 
[ SEAL. ] CHARLES F. WALCOTT, 
Notary Public. 
Fees paid by complainants. 
Magistrate, for taking —, $25. 


Witness: 
Travel, Lowell, Mass., to Boston, Mass., and return, 60 miles. 


Attendance, one day. 
CHARLES F. WALCOTT, 
Notary Public. 


30 The deposition of EpwAarp B. Witson, taken on behalf of 
the complainant at Boston, Mass., May 19, 1886, before 
William A. Hays, 2d notary public, subject to the same stipula- 
tions and agreements as the testimony in this cause taken before 
Charles F. Walcott, Esq., notary public. — 


Direct interrogatories by Mr. Rainey and answers of the 
witness thereto: 


Q. 154. What is your name, age, residence, and occupation ? 
Ans. Edward B. Wilson; 46; West Newton, Mass.; merchant, 
member of the firm of Morse, Wilson & Co., of Boston, Mass., im- 
porters and jobbers of dry goods. 
Q. 155. State how long you have been engaged in the dry-goods 
business, and if at any other place than Boston state where. 
Ans. Twenty-six years in Boston; at no other place. 
Q. 156. Who buys the domestic cottons for Morse, Wilson & Co. ? 
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Ans. I do, and have done so for seven years. 

Q. 157. Have you been familiar during these seven years with 
sheetings known as “ L L” sheetings? 

Ans. I have. 

Q. 158. What is the significance to you and to the t trade here at- 
tached to the symbol or trade-mark “ LL” when the same is upon 
sheetings? 

Ans. I don’t know that I could answer that question direct; I 
would have to give you the weight of the cottons; I know but two 
weights of cottons here that “LL” is used on; a Lawrence “ L L,” 
which I should know as 4-yard goods, and an Atlantic “L L,” 5- 
yard goods; I suppose they are 5-yard goods from hearsay; I have 

never weighed them. 
31 Q. 159. You have mentioned Lawrence “LL” goods. How 
much do they weigh? 

Ans. Four yards to the pound. 

Q. 160. Is it a different and distinctive sheeting from the Atlantic 
wt Pe Oe ay 

Ans. They are. 

Q. 161. Would you call it a different class of goods? 

Ans. I should. 

Q. 162. What significance, then, to your mind as a dealer in sheet- 
ing, has the sy mbol “L L” on sheetings—w hat does it indicate to 
you and to the trade? 

Ans. Well, in my business I should know them as Lawrence “ L 
L’s,” as I keep no other. 

Q. 163. What would you understand to mean should a customer 
inquire of you the price of “ L L” sheetings? 

Ans. Well, I should infer from my own stock Lawrence “ L L’s.” 

Q. 164. Does it mean four yards’ weight to the pound, five yards’ 
weight to the pound, or some other weight to the pound ? 

Ans. It means four yards from our stock. 

Q. 165. Outside of your stock what does “LL” sheetings mean in 
the trade, if it has any meaning here at Boston ? 

Ans. If any one should ask me for a quotation on “ L L” cotton 
I should quote him “ Lawrence L L” cotton, as I have no other. I 
only keep that stamp. 

Q. 166. Do you know what “LL” cotton means in the trade in 
Boston outside of your own stock? If so, please state what it means. 

Ans. No, sir; I don’t know that I should, outside of my own 

stock. 
o2 Q. 167. Do you know any other 4-yard goods in this mar- 
ket besides the “ L L?” 

Ans. I do; just like a Lawrence “LL.” There is but one cotton 

that I know of, as like itascan be. It is known as the Atlantic “ P.” 


Cross-interrogatories by counsel for all the defendants and 
answers of the witness thereto: 


X Q. 168. How are the Lawrence “ L L” invoiced to you? 
Ans. Well, I think they are invoiced-“ L” and a diamond “LL” 
outside; I am not perfectly sure. 
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X Q. 169. The word “ Lawrence” accompanies the invoice, does it 
not? 

Ans. Well, I don’t think it is written out in full in the invoice. I 
can explain: We have a private stamp for the goods. We use them 
under a regular brand, and also under a private stamp. The private 
stamp would consist mostly of seconds, the regular stamp of which 
would be Shawmut L L, as the seconds are called. I prefer not to 


give my private stamp. My private stamp on the bale would be G. 


inside of a circle, A A outside. That is what I use on the seconds— 
thus: Gaa. This is put on by the mill. The firsts, or Lawrence 
“L L’s,” are stamped in full Lawrence L L’s. They never have 
them any other way. 

X Q. 170. In dealing with your customers you have two grades of 
sheeting, then, or kinds, one known in the trade as Lawrence L L’s 
and the other as Shawmut L L’s, do you not? 

Ans. Ido not; I only have the Lawrence L L’s known to the 
trade. 

X Q. 171. How do you dispose of your “Shawmut L L?” 

Ans. I don’t keep them under that stamp. I keep them under a 

stamp, as explained before, not known to the trade. 
33 X Q. 172. There is a grade of sheetings, is there not, man- 
ufactured by the complainant, The Lawrence Manufacturing 
Co., and known to the trade generally as “Shawmut L L?” 

Ans. Well, I should say it would be known to parties who use the 
goods. Very few parties in these parts use them. 

X Q. 173. You have seen sheetings so stamped in the trade ? 

Ans. Yes, sir. 

X Q. 174. Complainant is the manufacturer of “Shawmut LL” 
sheetings, is it not ? 

Ans. Well, I suppose them to use “Shawmut LL” on their 
seconds; I don’t know to what extent; I haven’t seen them for 
years. Of late years the people using seconds generally use them 
under private stamp. 

By Mr. Hopkins: In your market here? 

—. Yes, sir. 7 

X Q. 175. You don’t know how it is in the trade in other mar- 
kets? 

Ans. No, sir. 

X Q. 176. Is the “Shawmut L L” a lighter or a heavier grade of 
sheeting than the “ Lawrence L L?” 

Ans. It is supposed to be the same weight—seconds. 

‘X Q. 177. Do you remember when the complainant changed the 
character of the “ Lawrence L L” sheeting? 

Ans. I do not. ; 

X Q. 178. Has there been any change in the appearance of the 
“Lawrence L L” sheeting in the last five years? 

Ans. Not to my knowledge; it is sometimes that cotton runs 
different different seasons, freer from specks. 

X Q. 179. In your direct examination you mentioned a cotton 

sheeting known in the trade as “Atlantic L L.” Who is 
34 the manufacturer of that sheeting, and how long has it been 
manufactured ? 
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Ans. The Atlantic Mills are the manufacturers. I cannot state 
how long it has been made. 

X Q. 180. You have known of such goods so stamped “Atlantic 
L L,” and so known in the trade since 1862 or 63, have you not ? 

Ans. I couldn’t give a definite date on those; I couldn’t go back 
a year. 

X Q. 181. Is it not a fact that dealers in Boston have grades of 
sheeting known in the market as “ Lawrence L L,” “Shawmut L 
L,” and “Atlantic L L,” and “Albany L L?” 

Ans. That I couldn’t state any farther than my own stock is con- 
cerned. , 

X Q. 182. Your testimony, then, you wish to be limited to your 
own stock ? 

Ans. Except in a general way. Cotton has so very limited sale 
in New England—it is largely West—that we very seldom have a 
“ Lawrence L L” asked for by New England customers. 


Redirect examination by Mr. RAINey and answers of wit- 
ness : 


R. D. Q. 183. In your cross-examination vou have been asked 
about the “Shawmut L L.” So far as you know, are not these goods 
of the same weight, same texture, as other “LL” goods made by 
the Lawrence Manufacturing Company ? 

Ans. [ should say they were, except their being seconds, un- 
selected goods, weight and count, texture, as the question was put, 
being the same. ex 

R. D. Q. 184. You use the word “seconds.” What do you mean 
by that, if the weight and count of these goods are the same as those 

of other “ L L’s” made by the complainant? 
30 Ans. I mean imperfect goods. 
R. D. Q. 185. But 4-yard goods ? 

Ans. Yes, sir. 

R. D. Q. 186. What is the significance of “ Shawmut ? ” 

Ans. I suppose it to be seconds—known as seconds; that isall the 
significance I can give to seconds on that particular brand of cotton. 
We have other goods stamped “Shawmut,” which we use on jeans, 
corset Jeans, you might say, but not on cottons. 


Recross-interrogatories by the counsel for defendants: 


R. X Q. 187. If I understand you correctly in speaking of com- 
plainant’s goods of 4 yards to the pound, you know the first grade 
or quality of that class of goods by the stamp or mark “ Lawrence 
L L,” and the second grade or quality of the same goods by the 
stamp or mark “Shawmut L L.” | 

Ans. I know the first to be stamped “ Lawrence L L,” and sup- 
pose the seconds to be stamped “Shawmut L L.” 

R. X Q. 188. From those stamps, then, you would know the grade 
or quality of the goods? | 
Ans. Yes, sir. 
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Direct examination continued : 
R. D. Q. 189. And in both instances the significance of “LL” 


' when stamped on these goods indicates that they were made by the 


Lawrence Manufacturing Co. Is that correct ? 
Ans. When stamped on “ Lawrence L L’s” or “ Shawmut L L’s” 


I should say yes. 
EDWARD B. WILSON. 


Subscribed and sworn to before— 


WILLIAM A. HAYES, 2p, 
Notary Public. 


36 The Deposition of Charles W. Thomas. 


Q. 190. What is your name, age, residence, and occupation ? 

Ans. Charles W. Thomas; 49; dry-goods merchant, member of 
the firm of Bradford, Thomas & Co., importers and jobbers of dry 

oods, Boston ; residence, Boston. 

Q. 191. How long have you been connected with the firm of 
Bradford, Thomas & Co., and what are your duties as a member of 
said firm ? 

Ans. I have been connected with the firm of Bradford, Thomas 
& Co. and its predecessor as a partner for some twenty years. I am 
a buyer of domestic and flannel goods—the buyer for the firm. 

Q. 192. Have you been familiar for this period of time—twenty 
years—with the different classes and grades of cotton goods? 

Ans. Yes. 

Q. 193. Have you been familiar, among others, with cotton sheet- 
ings known as “ L L” sheetings? 

Ans. I have. 

Q. 194. What significance has the symbol or trade-mark “LL” 
to you when stamped on sheetings ? 

Ans. Well, it means to me 4-yard goods made by the Lawrence 
Manufacturing Co. 

Q. 195. What reputation has these “ L L” goods in the trade as 
to excellence? 

Ans. I should say an excellent reputation. 

Q. 196. State whether you have ever purchased these “ L L” sheet- 
ings for your firm; and, if so, can you give an approximate estimate 

of the number of bales ? 
o7 Ans. [have. About the quantity I couldn’tsay ; I should 
say many hundred bales. 

Q. 197. About the time that the Lawrence Manufacturing Co. first 
began to stamp its 4-yard goods with “ L L”—that is, about Febru- 
ary, 1867—did you know of any other 4- yard goods in the market 
if so, how were the same branded or stamped ? 

Ans. I have in my mind two brands; one the Agawam “ F,” and 
the other the Atlantic “ P.” 
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Cross-interrogatories by counsel for the defendants and an- 
swers of witnesses thereto: 


X Q. 198. Has your firm during the period covered by your di- 
rect examination handled 4-yard sheetings other than the sheetings 
manufactured by the complainant ? 

Ans. It has, very largely. 

X Q. 199. What mills ? 

Ans. They have handled our own brand marked “ Abbott B,” 
made for us by the Hill Manufacturing Company, of Lewiston, Me. 
None other to any great extent. This brand has not been manu- 
factured for the last two or three years. 

X Q. 200. During the last two or three years have you dealt ex- 
clusively with complainant on that grade of goods? 

Ans. I have not. 

X Q. 201. Have you dealt with any other manufacturing com- 
pany in 4-yard sheetings? And, if so, state the name or names of 
the companies. 

Ans. I can’t tell you who they are made by. One is the “ Enter- 
prise E E,” made in the South by the Enterprise Company. I can’t 
tell where it’s located. 

X Q. 202. Do you know a 4-yard sheeting known in the trade as 
“Shawmut L LL?” And,if so, state who manufactures such 

goods. ieee 
38 Ans. Ido. They are made by the Lawrence Manufactur- 
ing Company. 

X Q. 203. That company manufactures two grades of 4-yard 
sheetings, does it not? And, if so, state how each grade is stamped 
or marked. 

Ans. Iam not aware they do. 

X Q. 204. Isn’t there a 4-yard sheeting manufactured by com- 
plainant and known in the trade as “ Lawrence L L?” 

Ans. There is. 

X Q. 205. Do you in your trade handle the “Shawmut L L?” 

Ans. We do, to a limited quantity. 

X Q. 206. From whom do you buy sheetings marked or stamped 
“Shawmut LL?” 

Ans. We buy them of Townsend & Yale, the selling agents of the 
Lawrence Manufacturing Company, in Boston. Previous to that 
we purchased from Smith, Hogg & Gardner, who were the prede- 
cessors of the first-named firm as agents for the complainant. 

X Q. 207. Do you get your “ Lawrence L L’s” from the same 
parties ?. 

Ans. I do. 

X Q. 208. In giving your order, if you want the “Shawmut L L” 
or the “ Lawrence L L” goods, how do you indicate that to the said 
selling agents of the complainant? 

Ans. When I want firsts I order “ Lawrence L L’s,” and seconds, 
“Shawmut L L’s.” 

X Q. 209. Do your customers order the same way from you ? 

Ans. Ordinarily I should say yes. 
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39 X Q. 210. Is there a difference in the price of the two goods ? 
Ans. Sometimes there is ; sometimes they are both the same 
rice. 

X Q. 211. When one sells for a higher price than the other, which 
sells for the first price and which for the second or lower? 

Ans. The Lawrence “ L L” for the first price and the “Shawmut 
L L” for the lower price. | 

X Q. 212. Generally speaking, is not the “Shawmut L L” sheet- 
ing regarded in the trade as inferior in quality to the “ Lawrence 
LL” sheeting ? : 

Ans. Well, I should say, only so faras imperfections are con- 
cerned, which makes it second. 

X Q. 213. Then, as a matter of fact, they are regarded in the 
trade as inferior goods to the “ Lawrence L L?” 

Ans. Yes, sir; I should say so, as far as imperfections make 
then. 

X Q. 214. The letters “LL” in connection with the word Law- 
rence indicate one grade or quality of goods manufactured by com- 
plainant, do they not? 

Ans. [I should say they did. 

X Q. 215. You know, I suppose, as a matter of fact, that the let- 
ters “LL” are used by other cotton mills, and have been for many 
years, besides complainant ? 

Ans. I do. 

X Q. 216. Do you know the Atlantic Cotton Mills? 

Ans. I do. 

X Q. 217. Do vou know ofa grade of sheeting known in the trade 

as “Atlantic LL?” 
40 Ans. I do. 
X Q. 218. How long have you known the “Atlantic L L’s” 
in the trade? 

Ans. I can’t say, but should say not as long as the “ Lawrence 
L L’s;” possibly five, perhaps as long as ten years; I do very little 
with the goods. 

X Q. 219. Do you keep the “Atlantic L L” sheeting in your 
stock ? 

Ans. I do not. 

X Q. 220. You would not state, would you, that the “Atlantic L 
L’s” have not been in the trade since 1862 ?. 

Ans. I couldn’t state one way or the other; I haven’t any idea 
when they were first made. 

X Q. 221. Do you use the first grade of complainant’s manufacture 
of 4-yard goods under any other brand or symbol than “ Lawrence 
L L”—that is, do you use a private brand or stamp? 

Ans. We do sometimes; when the price is the same I should use 
the firsts; when the price varies we use the seconds, under our pri- 
vate brand, sometimes. Goods stamped with our private brand do 
not have stamped upon them either “ Lawrence L L” or “Shawmut 
L L. 

X Q. 222. Does complainant stamp 4-yard goods for you with your 
private brand? 


a ea eee ~~ x 


-- @ wt 


THE TENNESSEE MANUFACTURING CO. 85 


Ans. Yes; at present Townsend and Yale have not; we have not 
called upon them todo so. In the past, Smith, Hogg and Gardner 
have done so for us. 


Redirect interrogatories by Mr. RaAInEy and answers of wit- 
ness thereto: 


R. D. Q. 223. What significance has the word “ Shawmut” when 
stamped on “ L L” sheetings? 
41 Ans. Seconds, to me. 

R. D. Q. 224. ‘Are not such sheetings of the same weight, 
texture, or count as other “LL” sheetings made by the complain- 
ant? 

Ans. Yes. 
R. D. Q. 225. Then the only distinction between “ L L” sheetings 


made by the complainant and stamped with “Shawmut” and other © 


of its “ L L” sheetings is that those stamped “Shawmut” have some 
defect in them made during the weaving; is that your understand- 
ing of it? 

Ans. Yes, sir. 

R: D. Q. 226. Does not, then, “L L,” when stamped on 4-yard 
sheetings, although the same may be accompanied by the word 
“Shawmut,” indicate to you that such sheetings were made by the 
Lawrence Manufacturing Company ?- 

Ans. Certainly. 

R. D. Q. 227. In your cross-examination the following cross-ques- 
tion 215 was put to you: “ The letters ‘LL,’ in connection with 
the word Lawrence, indicate one grade or quality of goods manu- 
factured by the complainant, do they not?” ‘To which you answered, 
“T should say they did.” Now, do you wish to be understood as 
meaning in this answer that “L L,” in connection with the word 
“ Lawrence,” indicated any more than 4-yard sheetings, as manu- 
factured by the Lawrence Manufacturing Company? I mean that 
the question referred to was formulated apparently on the idea and 
for the purpose of getting from you an answer to the effect that “ L 
L,” in connection with the word Lawrence, means a grade or quality 
of 4-vard goods of a superior or inferior quality to other 4-yard goods 
as made by the complainant. Now, do you wish to have such an 
interpretation placed upon your answer? 

Ans. I do not. 


42 Recross-examination: 


R. X Q. 228. What do you understand by the question just asked 
ou ? 
Ans. I understand by that question to know whether “ Lawrence 
L L” means to me more than any 4-yard sheeting. It means tome 
a standard for 4-yard sheetings, 4-yard goods, and means more than 
simply 4-yard sheetings. 

R. X Q. 229. Do you handle any goods, 4-yard goods, manufact- 
ured by complainant, stamped “L L,” without the word “ Lawrence” 
or “Shawmut” accompanying such letters? 

Ans. No. 
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R. X Q.130. Have you ever seen any 4-yard sheetings in the trade 
stamped or marked “LL” without any accompanying word or 
symbol accompanying them? 

Ans. I can’t say whether I have seen them or not; not to my re- 
mem brance. | 

R. X Q. 231. The letters “ L L” in the trade must always be ac- 
companied by some word or symbol to indicate the manufacturer ? 

Ans. I should say not. — 

R. X Q. 232. As a matter of fact, are not the letters “LL” on 
sheeting of four yards to the pound or otherwise always accompa- 
nied by some word, words, or symbol indicating the manufacturer 
of such goods? 

Ans. Not necessarily. 

R. X Q. 238. Question repeated. 

Ans. That is all I can say to that. 

R. X Q. 234. Question repeated. 

Ans. Not necessarily is all I can answer to that. 

CHARLES W. THOMAS. 


43 The further taking of depositions is adjourned, by agree- 
ment of counsel, to the office of Hubert A. Banning, Esq., No. 
21 Park Row, New York city, to be resumed, at eleven o’clock a. m., 


on the 20th day of May, 1886. 
WILLIAM A. HAYES, 2p, 
Notary Public. 


COMMONWEALTH OF MASSACHUSETTS, a's 
Suffolk, . : 


I, William A. Hayes, 2d,a notary public within and for the 
county of Suffolk and Commonwealth aforesaid, do hereby certify 
that on the 19th day of May, A. D. 1886, at my office, at No. 58 
Sears building, in Boston, in said county, at the hour of ten a. m., 
and by adjournment to the hour of two p. m., on said day, I was 
attended by the counsel in the above-entitled causes, both for the 
complainant and the respondent, and by Edward B. Wilson and 
Charles W. Thomas, witnesses for the complainant in said causes, 
both of whom were of sound mind and lawful age, and each of said 
witnesses, having been by me first carefully examined, cautioned, 
and sworn to testify the whole truth in the causes aforesaid, did 
answer to the interrogatcries and cross-interrogatories put to them 
and gave the foregoing depositions. 

That each of said depositions was reduced by me to writing in 
the presence of the said witness and afterwards signed by him as 
and for his deposition in my presence. 

That said deposition was taken by agreement of counsel and sub- 
ject to the stipulations heretofore made in these cases. 

I further certify that I am not of counsel or attorney to either of 
the parties in the above-named causes in and for which said depo- 
sitions were taken, nor in any way interested in the event of said. 


causes. 


sc0°lCc OUC orlhlUw HDOUCOlCUhO 


6 
° 
¢ 
‘ 
‘ 
‘ 


‘ 

® 
! 
4 
é 


THE TENNESSEE MANUFACTURING CO. 37 


44 In testimony whereof I have hereunto set my hand and 
seal this 19th day of May, A. D. 1886. 
WILLIAM A. HAYES, 2p, [srat.] 
Notary Public. 


Fees—witness: 


Travel and attendance, each $1.60_._.-..__-._____-______ $3 20 
RN erties cenit ernie etn acenri ancien neoesneisemns:mpienes snes tiilit 20 00 
$23 20 


Magistrate’s fees paid by the complainant. 


45 City AND County oF NEw YorK, 8s: 


New York, May 20, 1886. 

Taking of testimony resumed, pursuant to adjournment, be- 
fore Clinton S. Harris, a notary public, on behalf of complainant 
in the several suits of Lawrence M’f’g Co. vs. Aurora Cotton Mills, 
Evansville Cotton M’f’g Co., Tenn. M’f’g Co., and Beaver Dam 
Cotton Mills, pending in U. S. circuit court of northern district 
of Ills., district of Ind., middle district of Tenn.,and eastern district 
of Wis., respectively, in presence of counsel representing the com- 
plainant and the several defendants. 


WALTER M. SmiTH, being first duly sworn: 


Q. 235. State your name, age, residence, and oceupation. 

Ans. My name is Walter M. Smith; age, 49; I live at Stamford, 
Conn.; occupation, dry-goods commission merchant. 

Q. 236. How long have you been in the dry-goods business ? 

Ans. 34 years. 

Q. 237. Are you familiar with the different classes of sheetings 
manufactured and sold in the trade? 

Ans. I am. 

Q. 238. Do you know among such sheetings those stamped and 
branded L L? 

Ans. I do. 

Q. 239. To you and to the trade with which vou are familiar, 
what significance is attached to sheetings when branded with 
L L? 7 

Ans. They represent 4-yard sheetings manufactured by the 
Lawrence Manufacturing Company. In other words, Lawrence 

L L. 
46 Q. 240. Is this its general significance and meaning in the 
dry-goods trade throughout the United States ? 

Ans. It is. 

Q. 241. State if you know to what extent 4-yard sheetings thus 
branded are manufactured and sold by the complainant to other 4- 
yard goods in the market. 

Ans. Their product is very largely in excess of that of any other 
mill in this country. 

Q. 242. What have you tosay as to the effect on the price of 
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double L L sheetings in the market, has the product of complain- 
ant? 

Ans. The Lawrence L Lestablish the market price. 

Q. 243. What would be the effect upon the Lawrence Manufactur- 
ing Co. should it discontinue to brand its 4-yard goods with L L 
as regards the market price of such goods and the quantity of its 
manufacture ? 

Ans. It would lose its command of the market and decrease its 
manufacture. 


Cross-examination: 


X Q. 244. Are you a member of the firm of Smith, Hogg & Gard- 
ner, commission merchants of New York city ? 

Ans. I am. | | 

X Q. 245. Is that firm or has it been the agents or related in any 
business way with complainant ; and, 1f so, how? 

Ans. It has been selling agent for complainant, but is not at 
present. 

X Q. 246. How long since has firm ceased to be selling agents of 
complainant ? 

Ans. Since the first of this year. 
47 X @. 247. Who are the selling agents of complainant in 
the city of New York ? 

Ans. Townsend & Yale. 

X Q. 248. What line of 4-yard sheetings have you handled dur- 
ing the last ten years aside from the 4-yard sheetings from com- 
plainant ? ae 

Ans. Those of the manufacture of the “Tremont & Suffolk ” 
mill and the Boott Cotton Mill. 

X Q. 249. To what extent and for what length of time? 

Ans. We have sold their entire product during our entire copart- 
nership. 

X Q. 250. Were these 4-yard sheetings that you handled and sold 
for these two corporations mentioned ? 

Ans. They were 4-yard sheetings. 

X Q.251. Were they the kind known as heavy brown or fine brown 
sheetings ? 

Ans. They were known by distinct brands; one was a fine brown. 

X Q. 252. Did either of them come under the class of heavy brown 
sheetings? 

Ans. Tremont C C was the nearest approach, and was and isa 
30-inch cloth. 

X Q. 2538. Then, as a fact, neither of the mills mentioned manu- 
factured sheetings, which were sold by you, that came in competi- 
tion in the trade with heavy brown sheetings ? 

Ans. The Tremont CC has a standing by itself as a 35-inch sheet- 
ing. We have never classified it either as heavy or fine. 

X Q. 254. Was the manufacture of either of those mills of the 
goods handled by you a competitor in the trade with the 4-yard 
goods you handled for complainant ? 
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48 Ans. Never was. 
d X Q. 255. Then they were a different class of goods from 
» the 4-yard sheetings manufactured by complainant and handled by 
you? 


Ans. They were. 


b 
. X Q. 256. Then you have never handled brown sheetings of the 
¢ same general class of four yards to the pound, except for complain- 
» ant, during the term mentioned ? 

Ans. No; except those previously referred to. 
‘ X Q. 257. Has complainant manufactured four-yard sheeting 
, known in the trade as Shawmut L.L? 

Ans. It has. 
X Q. 258. Have you handled that class of sheetings for complain- 
ant? 

Ans. We have. 


X Q. 259. Have you handled the Lawrence L Land the Shawmut 
L L for complainant at the same time ? 
Ans. We have. 


(The numbers are not consecutive, owing to the error of the ex- 
aminer.) 


Q. 266. They have been invoiced to you by complainant as 
“Shawmut LL” and “ Lawrence L L,” have they ? 

Ans. They have. 

X Q. 267. And in your trade with your customers you have 
uniformly invoiced them as “Shawmut L L” and “ Lawrence L L,” 
have you? 

Ans. We have invoiced them to the trade by the bale-mark only, 
viz: “L. M. 0. L L” for Lawrence LL, 8. L L for Shawmut L L, 

; IL MC S 
and in this form LL and LL 

49: X Q. 268. Your customers who have been in the habit of 
y handling both of these brands, when desiring to replenish 

their stock of each kind, respectively, would designate them in their 
order as above given, would they ? 

Ans. They would if they order the Shawmuts, but not necessa- 
' rily in ordering the other. 

i; & Q. 269. How long has complainant been manufacturing the 

“Shawmut L L” sheeting, and so branding it ? 

Ans. He has been branding the imper fect goods “Shawmut L L” 
, ever since he has been making “Lawrence L L.” 
© XQ. 270. While the sale agents of complainant, did not your 
firm sell to customers the company’s grade of sheeting known in | 
the trade as “ Lawrence L L” without having that brand on the 
: goods, but a private brand of the dealer thereon instead ? 

Ans. They did. 

X Q. 271. Have you ever sold, while sale agent of complainant, 
sheetings of the complainant of the grade known in the trade as 
, Lawrence “L L” without the letters L L being on the goods? 
| Ans. We have for converting purposes—that is, for printing or 
, dyeing; but for no other purpose, to my knowledge. 
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X Q. 272. These goods when furnished to the dealer with the pri- 
vate mark have no “ L L” upon them, have they ? 

Ans. To the best of my knowledge, they have not. 

X Q. 273. Do you know the annual product of the 4-yard sheeting 
of the Aurora Cotton Company, or the Evansville Cotton Manufactur- 
ing Company, or the Tennessee Manufacturing Company, or the 
Beaver Dam Manufacturing Company ? | 

Ans. I do not positively. 
50 X Q. 274. Have you any knowledge except hearsay on that 
subject ? 

Ans. Nothing except hearsay and the published reports of the 
spindles and looms which they own. 

X Q. 275. Do you mean reports published by them ? 

Ans. Presumably, the reports published in book form. 

X Q. 276. Are the books published purported to be published by 
these companies ? 

Ans. It is a book, and is supposed to give a correct list of all the 
textile manufacturers in this country. 

X Q. 277. As a matter of fact, Mr. Smith, you do not know the 
number of yards of this grade of sheeting manufactured annually 
by either of these companies, do you ? 

Ans. I do not of my own knowledge. 

X Q. 278. What mill manufactures a 4-vard brown sheeting 
known in the trade as “ Clarion L L?” 

Ans. Could not tell. 

X Q. 279. Do you know the annual amount of “Clarion L L’s” 
manufactured ? | 

Ans. I do not. 

X Q. 280. What company manufactures a brown sheeting known 
in the trade as “ Albany L L?” 

Ans. Albany L L is, to the best of my knowledge, a private stamp 
used by J. V. Farwell & Co., Chicago, Ill. I don’t know who the 
manufacturer is. 

X Q. 281. What company manufactures a 4-yard grade of brown 
sheeting known in the trade as “ Buckeye L L?” 

Ans. I could not tell. 

X Q. 282. You know there is such a grade of sheeting in the 

market and so marked ? 
51 Ans. I cannot place it. 
X Q. 283. Do you know a 4-yard brown sheeting known 
in the trade as “ Badger State L L?” 

Ans.I do. — 

X Q. 284. By whom is it made, and what is the annual pro- 


duction ? 


Ans. It is made by the Janesville Company, of Janesville, Wis- 
consin. If they run full they sell the product in the neighborhood 
of six hundred looms. 

X Q. 285. Do you know this grade of sheeting called in the trade 
“Victoria L L?” 

Ans. Yes; 1 have seen it. 
X Q. 286. What mill manufactures it? 
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Ans. I couldn’t tell you the name of the mill. 


X Q. 2863. Do you know these grades of sheeting shown in the 
market as ‘“‘ Pacolette L L” and “ Forest City L L?” 


Ans. I know the “Pacolette LL.” I don’t know the “Forest 
City L L.” 


x (. 287. Where is the “ Pacolette L L” manufactured ? 


‘ Ans. It is manufactured in South Carolina. 
X Q. 288. Do you know of a grade of sheeting known in the 


market as “Atlantic LL?” And, if so, state the number of years you 


‘ have so known it. 


Ans. I do know of a grade of 5-yards goods known as “Atlantic 


* LL” and have known of them for a number of years; probably 15 
: to 18 years. 
b X Q. 289. Was there nota grade of sheeting manufactured by 
‘ the Atlantic Mills and ‘known in the market as “ Atlantic 
1 §2 L L” as early as ’64 or ’65 and so kuown ever since, to the 
best of your recollection and belief? 

Ans. I believe there was, but can’t state positively. 

| Redirect examination : 

R. D. Q. 290. You have been asked about “Atlantic LL.” Will 
’ you please state whether it is of aude same kind, quality, and grade 
/ of goods as the “ Lawrence L L?” 

Ans. It is not. 

f R. D. Q. 291. Would you say that it was an entirely different grade 
‘ of goods? 

: Ans. I should. 


R. D. Q. 292. Are the “Atlantic L L” a 4-yards goods; if not, how 
« are they known? 

Ans. They are known as a 5-yards fine brown. 

R. D. Q. 293. Are they put in competition in the trade with four — 
4 goods of the “ Lawrence L L?” 

Ans. They are not. 

R. D. Q. 294. As to the “Shawmut L L,” are they not of the same 
quality, texture, and weight as other “L L” made by the complain- 
ant? 

Ans. They are the same identical in the construction and weight, 
* but thrown out on account of imperfection in the weaving. 

R. D. Q. 295. What, then, does the word “Shawmut” signify ? 

Ans. When applied to the “Lawrence L L” it signifies that it is 
an imperfect piece. 

R. D. Q. 296. Does or does not the symbol “L L” when applied 
‘to sheetings manufactured by the complainant indicate 4-yards 
: goods made by the complainant? 

(53 Ans. It does. 

F R. D. Q. 297. State whether you have seen in the trade the 
‘several brands of “LL” goods referred to in the cross-examination, 
‘or any other “L L” goods; and, if so, are they placed in competition 
in the market with “LL” sheetings made by the complainant? 

Ans. All that I have identified ‘by name, except the “Atlantic L 


L, ” have been and are in competition with “ Lawrence L L.” There 
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are any quantities — private brands “L L” sold by jobbers to the 
identity of the manufacturer of which I cannot place, and are com- 
petitors of “ Lawrence L L.” 

R. D. Q. 298. What do you know about jobbers pushing such “L 
L” in preference to the “ Lawrence L L?” 

Ans. My experience has been that they have pushed these goods 
to the injury of the sale of the “ Lawrence L L.” 

R. D. Q. 299. Do you know how this is done? 

Ans. Keeping the “ Lawrence L L” off the stand, furnish them 
only when they are obliged to, and substituting other “LL” marks 
therefor. 

R. D. Q. 300. Do you know whether any “LL” known as “ Beaver 
Dam L L,” the “Aurora L L,” “ Hoosier State L L,” or any other “ i 
L” made by the Evansville Manufacturing Company or the “ Cum- 
berland L L” being so handled to the detriment of the “ Lawrence 
LL?” 

Ans. I know that every other “ L L” in the market has been used 
against them, the “ Lawrence L L,” and the very condition which I 
have previously stated has been brought about in this manner. 


54 Recross-examination : 


R. X Q. 301. Name the jobbers who have practiced a fraud on 
their customers, referred to by you in your answers to questions 297 
and 298 and 299. : 

Ans. I demur to your question as implying that I have suggested 
fraud on the part of these various jobbers in the manner in which 
they have handled these gooas. They have used these other marks 
because the marks not being, perhaps, as well known as the “ Law- 
rence L L,” they had less competition in these particular marks, 
therefore kept the “ Lawrence L L” out of the way, sold as few of 
them as possible, and as many of the others as they could. 

R. X Q. 302. With this explanation give me the names and places 
of business of the jobbers referred to in your answers to questions 
297, 298, and 299. 

_ Ans. James H. Walker & Co., Chicago; S. C. Davis & Co., St. 
ouis. 

R. X Q. 303. Mr. Smith, do you say that James H. Walker & Co., 
of Chicago, have substituted the “ L L” goods of any of the parties to 
this suit for the “ Lawrence I: L” goods, when their customers have 
called for “ Lawrence L L” or “Shawmut L L?” 

Ans. I have not said so at all. 

R. X Q. 304. Then please explain. 

Ans. This is exactly the meaning I intended to say: In my an- 
swer to question 299 I wish to use the word “ selling ” in place of 
“substituting.” In other words, the gentlemen above referred to 
have sold other “ L L” marks largely, and thereby have largely de- 
creased their purchases of “ Lawrence L L” goods. 

RK. X Q. 305. Then you don’t mean that. either of the jobbing 

firms above mentioned have sold to their customers the “ L 
55 L” goods of other manufacturers than complainant, repre- 

senting, either directly or impliedly, that they were the man- 
ufacture of complainant? 
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Ans. I do not. 

R. X Q. 306. What you mean, then, is that these jobbing firms 
bought and sold the “ L L” sheetings of other manufacturers than 
complainant ? 

Ans. I do. 

R. X Q. 307. In answer to question 296, which is as follows: 
“ Does or does not the symbol ‘ i L, when applied to the sheetings 
manufactured by the complainant, indicate 4-yard goods made by 
complainant?” Your answer was, “It does.” The same is true of 
other manufacturers, is it not, who manufacture 4- yard sheetings ? 

Ans. It is supposed to. 

R. X Q. 308. Of the respective manufacturers named? 

Ans. Yes. 

R. X Q. 309. Sheeting in the market stamped “ Aurora L L” is 
known in the trade as 4-yard sheeting manufactured by the Aurora 
Cotton Mill Company ? 

Ans. I couldn’t tell whether it is or not. 


Re-redirect : 


R..R. Q. 310. Would you say that “LL” on sheetings stamped 
Aurora would indicate where or by whom the same was made? 
Ans. Not necessarily. 
R. R. Q. 311. Why not; does the word “Aurora” indicate to you 
where it is, or, In other words, do you know of any town or towns 
in the United States named Aurora; and, if so, how many? 
56 Ans. There are some eighteen post offices in the United 
States by the name of Aurora. If I did not know that the 
Aurora Cotton Mill of Illinois made an “ L L” sheeting [ could not 
identify the sample shown as being made at any particular mill. 


WALTER M. SMITH. 


Subscribed and sworn to before me this 20th day of May, 1886. 
CLINTON S. HARRIS, 
Notary Public, Kings County. 
Certif. filed in New York county. 


The taking of further testimony is hereby adjourned by consent | 
of all »arties to Friday, May 21st, 1886, at ten o’clock a. m., before 
me, Clinton 8. Harris, a notary public. 

CLINTON S. HARRIS, 
Notary Public, Kings Co ounty. 


Certif. filed in New York county. 


New York, May 20, 1886. 
The parties appeared by consent and thereupon— 
Epwarp E. Eames, being duly sworn: 


Q. 312. What is your name, age, and residence and occupation ? 
Ans. Edward E. Eames; 56 years of age; Brooklyn, Kings county; 
importer and jobber in dry goods; member of the firm of H. B. 
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Q. 213. Please state whether the firm of H. B. Claflin & Co., dur- 

ing the past twenty years, has dealt in domestic cotton goods. And, 
if so, to what extent ? 
57 Ans. We have to considerable extent. 

Q. 314. Among other cotton goods, has said firm bought 
and sold 4-yard sheetings made by the Lawrence Manufacturing 
Company and stamped L L; and, if so, to what extent ? 

Ans. We have, to considerable extent. 

Q. 315. Has not your firm bought such goods in lots of (1,000) one 
thousand bales at a time ? 

Ans. Yes. 

Q. 316. What significance or meaning has the symbol or com- 
bination of the letters L L when stamped on sheetings—what does it 
mean ? 

Ans. When used by the Lawrence Company it designates their 
4-yard goods. 

Q. 317. Does it not convey to your mind when stamped on 4-yard 
goods that the same were made by the Lawrence Manufacturing 
Company ? 

Ans. Not necessarily. 

Q. 318. Has it ever had such meaning to you? 

Ans. It might have, but not necessarily. 


Cross-examination: 


X Q. 319. The complainant manufactures, and has for some years, 
two kinds of 4-yard sheetings, one known in the trade as Lawrence 
L L and the other as Shawmut L L, has it not? 

Ans. No; it manufactures one kind; the Shawmut are seconds, 
and known as the same thing. 

X Q. 320. If a purchaser wanted to purchase the seconds, as you 
term them, he would designate the same as Shawmut L L, would he 

not? 
58 Ans. Some would and some would not. Some would 
designate them as LL seconds; that is the trade way of 
speaking of them. 

X Q. 321. Do your firm deal in any 4-yard brown sheetings other 
than the such sheetings manufactured by complainant? 

Ans. Yes. 

X Q. 222. Please state the names of such sheetings. 

Ans. Atlantic P, Enterprise E E, and many others. 

X Q. 323. Do you know a brown sheeting in the trade known as 
Atlantic L L? 

Ans. Yes. 

X Q. 324. For how many years have you known a brown sheet- 
ing known in the trade as Atlantic L L? 

Ans. I should think about 10 or 12 years the Atlantic L L. 

X Q. 325. Haven’t the Atlantic L L been manufactured by the 
Atlantic Mills since 1862 ? 

Ans. My impression—not, though I may be mistaken. 
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Redirect : 


Q. 326. The Atlantic L L is known to the trade as a 5-yard goods, 
is it not? 
Ans. I think five-ten. 3 
EDWARD E. EAMES. 


Subscribed and sworn to before me this 20th day of May, 1886. 
CLINTON S. HARRIS, 
Notary Public, Kings County. 
Certif. filed in N. Y. Co. 


59 LAWRENCE MANUFACTURING COMPANY 
vs. 
AURORA MANUFACTURING Co., BEAVER Dam Cotton MILLs, 
Tennessee Manufacturing Co., and Evansville Manufacturing 
Co. 


In pursuance to adjournment the taking of testimony is resumed 
before Mr. Clinton S. Harris, notary public, this twenty-first day of 
May, 1886, beginning at ten o’clock a. m., in presence of counsel 
representing all the parties. 

By stipulation the same shall be taken by A. W. French, as ste- 
nographer, in short-hand, to be by him transcribed upon the type- 
writer, the witness then signing the deposition and swearing to the 
same. The stipulation made in these cases at Boston shall also ap- 


ply to this. 


CHARLES S. SMITH, being duly sworn, testifies as follows: 


Direct examination by Mr. RaInry: 


Q. 326. Please state your name, age, residence, and occupation. 

Ans. Charles 8. Smith; fifty-four years of age; New York city ; 
selling agent for various corporations. 

Q. 327. What is the name and style of your firm, and how long 
has it been in existence ? 

Ans. Smith, Hogg & Gardner; commenced under present style a 
year ago next July. 

Q. 528. Under what name were you engaged in business before 
the formation of the firm of Smith, Hogg & Gardner ? 

Ans. Under the firm name of George C. Richardson, Smith & 

Co. 
60 Q. 329. How long was that firm in existence, and who were 
its predecessors ? 

Ans. Jn existence two years; its predecessors were George C. 
Richardson & Co. 

Q. 330. How long were you a member of the firm of George C. 
Richardson & Co. ? 

Ans. Since 1865. 

Q. 331. Have you been a member of these several firms during 
this period of time? : 
Ans. All, with the exception of two years and a half. 
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Q. 332. Please state whether either of these firms have handled 
the goods of the complainant in these several causes of the Lawrence 
Manufacturing Co.; and, if so, for how long a period of time. 

Ans. All of them have since 1865. | 

Q.333. State whether or not, if you know, if you have handled 
and sold all the sheetings of this corporation. 

Ans. We have sold them all. 

Q. 334. Does the firm of Smith, Hogg & Gardner at present rep- 
resent the Lawrence Manufacturing Co.; and, if not, since when has 
it ceased to be its agent ? 

Ans. It does not now represent the Lawrence Manufacturing Co. ; 
it ceased to be their agent in February last. 

Q. 335. During this period of time, since 1865, have you been 
familiar with the different grades and classes of sheetings that have 
been sold to the trade in the United States ? 

Ans. I have. 

Q. 336. Among such sheetings do you know a brand which has 
been known and stamped with the symbol L L? 


Ans. I do. 
61 Q. 537. State what significance to you is conveyed by this 


symbol or trade-mark. 

Ans. It signifies goods made by the Lawrence Manufacturing Co. 

Q. 338. Of what width and weight ? 

Ans. Of four yards to the pound ; thirty-six inches wide. 

Q. 339. What significance has this brand to the trade ? 

Ans. The same significance it has to me; it means goods made 
by the Lawrence Manufacturing Co. 

Q. 340. Does it or not indicate to you, and to the trade also, both 
the idea of 4-yard sheetings and the idea that it was made by the 
Lawrence Manufacturing Co. ? 

Ans. Certainly, it does. 

Q. 341. Can you state when the Lawrence Manufacturing Co. 
first adopted this symbol of L L on its 4-yard goods ? 

Ans. Well, it was in 1867. 

Q. 342. Please state, if you know, under what circumstances it 
adopted this trade-mark. 

Ans. A little time previous to our adopting the LL we sold 
them under a single L, and we were induced to change because it 
was a time when cotton goods were depreciating. We had made 
considerable sales of the single L; but a party who had bought a 
large lot was underselling us at a price lower than we could afford 
to meet, and I suggested that in order to keep them out of this com- 
petition that the mills should change the fold of the single L from 

a narrow to a wide fold and to put on a double L. 
P Q. 343. Can you designate in what time in 1867 this was first 
one ? 

Ans. Yes, sir; 1t was done in January or February of that year. 

The goods came into the market under the L L mark 
62 early in February, so that it must have been in January 
that we decided upon it. 
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Q. 344. Has the Lawrence Manufacturing Co. been using this L 
L from that time to this? 

Ans. Continuously. 

Q. 345. To what extent has it manufactured and put into market 
4-vard goods under this trade-mark ? 

Ans. Well, probably to a larger extent than any brand of sheet- 
ings made in this country. Our production has at times been as 
high as five hundred bales a week—about. 

Q. 346. How many yards to a bale? 

Ans. About twelve hundred ; possibly not quite so many ; 450 to 
500; I don’t recollect exactly. 

Q. 347. Bales? 

Ans. Yes. 

Q. 348. With what facility have you been able to dispose of these 
goods to the trade, or, in other words, what demand has there been 
for them ? 

Ans. The demand has been very large; they have probably been 
more largely distributed than any other brand of sheeting ever 
made. I have no doubt of it. 

(J. 349. What do you know about the general popularity of these 
4-yard goods, so branded by the Lawrence Manufacturing Co. ? 

Ans. They have generally been cqnmcered in the trade as the 
standard of that class of goods. 

Q. 350. What effect have they had: in the market in fixing the 
price of 4-yard sheetings ? 

Ans. They have for years past fixed the price of other goods—that 

is, other people have been governed in their prices by ours. 
63 Q.351. What about the uniformity in quality of such 4-yard 
goods made by the complainant? 

Ans. That has been their distinguishing excellence. 

Q. 352. Has it been so known and recognized by the trade ? 

Ans. Yes, sir; universally. 

Q. 353. Can you give an instance wherein 4-yard goods so branded 
by the complainant with L L were made different from the regular 
standard; and, if so, with what result was the attempt met ? 

Ans. Yes, sir; we introduced at one time in a very limited way 
a different style of filling. We made very few bales of it. It was 
discovered immediately and the goods objected to. I called the at- 
tention of the mill to it as soon asI noticed it and it was aban- 
doned. 

Q. 354. Why was it abandoned ? 

Ans. Because the goods made with the particular class of filling 
to which | referred were not up to the standard, and we believed it 
would injure the reputation of the goods, which it undoubtedly 
would have done if continued. ‘There were only a few bales made. 

Q. 355. What about the weight and texture of these few bales ? 

Ans. They were precisely the same weight and the same count, 
but they were not so even and not so good-looking a piece of goods, 
and would not have been considered up to our uniform standard. 

Q. 356. What do you know about the efforts made by the com- 
plainant to preserve this uniform standard ? 
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Ans. It has had the constant care of the treasurer, manufact- 

urer, and the selling agents. It has been considered impera- 

64 tive to have absolute uniformity in order to meet the require- 

ments of the trade and keep up the popularity of the goods. 

Q. 357. Is it not a fact that the trade is very jealous on such 
points ? 

Ans. Absolutely so. It is like the character in a man. 

Q. 358. And up to the time that your firm ceased to be the selling 
agents of the complainant had it or not preserved its reputation in 
the trade by reason of the excellent quality of its goods ? 

Ans. I believe we had, absolutely. 

Q. 359. Can you state of what value, if any, this trade-mark or 
symbol of L L is to the complainant ? 

Ans. Yes; it was of very great value. By means of this trade- 
mark these goods were always preferred to any competing goods. 

Q. 360. At the time of its adoption by the complainant were there 
any other 4-yard sheetings manufactured and known to the trade; 
if so, can you state what they were and how they were branded ? 

Ans. There were two or three brands. I recollect Agawam F. I 
cannot recall the others. I know there were two or three. 

Q. 361. Atlantic P; you recognize that as one ? 

Ans. I don’t know whether that was made then or not; I don’t 
recollect. 

Q. 362. Do you or not recognize this as a brand on 4-yard sheet- 
ings at soine time in the trade? 

Ans. Atlantic P? Oh, yes. 

Q. 363. Is itor not used now? 

Ans. Yes, it is. 
65 Q. 364. Since the adoption of this symbol have you been 
familiar with other 4-yard sheetings and other brands than 
those we have mentioned ? 

Ans. Yes, sir; generally so. 

Q. 365. Is it not a fact that during this whole period of time the 
4-yard goods so branded by the complainant has maintained and 
kept its distinctive features among other 4-yard goods and other 
brands ? 

Ans. Yes, sir; it is a fact. | 

Q. 366. (Handing witness piece of cloth.) Have you before you, 
and, if so, will you please exhibit and attach as part of your deposi- 
tion, any samples of the stamp of 4-yard sheetings branded with L L 
and made by the Lawrence Manufacturing Co. ? 

Ans. Yes, sir; I have two; they were both made by the Law- 
rence Manufacturing Co. 

Q. 367. Describe them. 

Ans. One has a full figure of a bull, rampant, marked “ Lawrence 
Mills sheetings,” “ L L” under the word “ sheetings,” and the yard 
mark, “51 yards.” ‘The other has the head of a bull only, but is 
marked the same in other respects as the one previously described. 

Q. 368. Which was adopted first, the rampant bull or bull head, 
and how long were they used, respectively ? 

Ans. The rampant bull was adopted first, and used for a great 
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many years. I can’t tell the exact date when the other was used; 
don’t recollect that, but it is within a few years. 


Complainant’s counsel now offers in evidence these samples re- 
ferred to bv the witness as Exhibits 1 and 2, respectively. It is 
stipulated that these exhibits referred to in Mr. C. 8. Smith’s depo- 
sition shall be retained in the possession of complainant’s counsel. 


66 Q. 369. Was there any change made, in so far as affecting 
the popularity of these goods in the trade, by this alteration 
from the rampant bull to the bull’s head ? 

Ans. None whatever. © 

Q. 370. Is it or not a fact that the symbol or trade-1aark L Lis the 
distinctive feature of the brand of these samples ? 

Ans. Yes; the double Lis the distinctive and principal thing, 
and is so understood by the trade. 

Q. 371. How are orders given to your firm for L L goods manu- 
factured by the complainant ? 

Ans. They were always spoken of as L L. “Send us so many 
bales L L’s.” We very frequently used to send off a telegram in 
this way: “ Price of L L so and so.” We mentioned nothing else, 
and were always understood to mean goods of the Lawrence Manu- 
facturing Co. 

Q 372. Both you and your customers ? 

Ans. Both by us and our customers. 

Q. 373. In the previous part of the testimony for the complain- 
ant, and on cross-examination, counsel for the defendants have ques- 
tioned complainant’s witnesses on the subject of branding a part of 
the output of the Lawrence Manufacturing Company L L sheetings 
with “Shawmut.” Will you please explain the significance of this, 
and why such goods were so branded? 

Ans. The Shawmut brand is what is known as applying univer- 
sally to what are termed by the trade “ seconds ”—that is, if a piece 
of goods was a little light in weight or had weaver’s imperfections 
it was branded “Shawmut,” because that particular piece did not 
come up to the uniform standard adopted for the Lawrence LL. It 
is the uniform custom of all well-regulated mills to do that sort of 

thing. 
67 Q. 374. How do these goods so branded compare as to 
weight and count with the other L L’s of the Lawrence Man- 
ufacturing Co.? 

‘Ans. The count would be the same; they might be a little lighter 
in weight, and for that reason we would stamp them Shawmuts. 

Q. 375. Would the difference in weight be of any consequence? 

Ans. Very slight. 

Q. 376. But of enough to lessen the quality ? 

Ans. Enough to bring them below the standard established. 

Q. 377. Now, can you state what percentage of the output of the 
Lawrence Manufacturing Company’s L L’s have been so branded 
“ Shawmut?” 7 : 

Ans. Perhaps 5 to 73 per cent; it would depend on the class of 
cotton we were using somewhat and somewhat upon the state of the 
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weather ; somewhat upon the character of the weavers. I should 
think the average would not be over 5 per cent.; it would run from 
3 to 73 per cent. 

Q. 378. Then, if I understand you correctly, Shawmut is a word 
of limitation when attached to such L L goods? 

Ans. Yes, sir; the trade understand it as the “ second” brand of 
the goods made by the Lawrence Manufacturing Company. 

Q. 379. When you receive an order for L L sheetings or quote 
prices on them has it any reference to Shawmut L L’s? 

Ans. No, sir; not unless they are specially called for. Ifa man 
asked us the price of L L’s we should never think of giving him 
the Shawmut price unless he asked it. 

Q. 380. You have stated previously in your direct examination 

that the Lawrence Manufacturing Co. or its agents fix the 
68 price in the market of L L sheetings; what do you know 

of the manner in which such price affects other manufacturers 
of L L sheetings? | 

Ans. I know that other and competing manufacturers have been 
in the habit of making sales of their goods with a guaranty some- 
thing like this: That if the agents of the Lawrence Manufacturing 
Co. up to a certain date reduced their price these competing goods 
should be reduced relatively; they always had to sell them less. 

Q. 381. How much less? 

Ans. From two and a half to five per cent. lately. 

Q. 382. Do you know the names of such competitive manufact- 
urers? 

Ans. I know the names of a good many of them. 

* Q. 383. Please mention such as you can recall. 

Ans. The defendants in this case, The Janesville Company, Michi- 
gan L L, The Evansville Manufacturing Company, The Pacolet 
Mill. There are two or there others whose names I can’t recall ; 
The Enterprise, I believe. 
at 384. Do you recall the name of the Aurora Manufacturing 

9 

Ans. Yes, sir; I believe I mentioned it, did not I? | 

Q. 385. Tennessee Manufacturing Co.; do you recall that? 

Ans. I don’t think I ever knew that. 

. Q. 386. Did you ever hear of the Cumberland L L’s? 
Ans. Yes, sir. : 
Q. 387. You don’t know by what company it is manufactured ? 
Ans. No; I do not. 
69 Q. 388. Do you recall the Beaver Dam L L’s as one of such 
competitive brands? 

Ans. Yes, sir. 

Q. 389. I will ask you to state again, if you please, the manner in 
which competing manufacturers meet the prices of the Lawrence L 
L’s to the trade? 


Ans. It has been frequently done by what is known asa guaranty 


against any price that the agents of the Lawrence Manufacturing 


Co. may make. 


Q. 390. How is this done? 
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Ans. By saying, “ We will sell you these goods at a certain price, 
and if the Lawrence Manufacturing Co. make a lower price within 
a given time we will meet that price and go a little better ;” that is 
generally the way it is done. 

Q. 391. What effect has this course had upon the market price of 
L Lsheetings ? 

Ans. Greatly to reduce the profits of our manufacturing. 

Q. 392. Is itor nota fact also that it has tended to lower the price 
of such L Lsheetings ? 

Ans. Yes, sir; that is also true. 

Q. 393. I now hand you some samples—one branded AC M (in 
monogram) underneath the word “Aurora ;” then a representation of 
the rising sun, with the words “fine sheetings” underneath, and 
underneath that, in large letters, L L, which is asked to be attached 
as Exhibit No. 3. Another sample, branded “Crescent City Mills ;” 
underneath the word “ Mills,” “LL,” in large letters; underneath 
that the form of a crescent, and underneath that the word “ sheet- 
ings.” This I ask to attach as Exhibit No.4. Another sample, 
branded “ Cumberland Mills,” with the figures 4-4; underneath the 

’ game, in large letters, L L; which is marked Exhibit No. 
70 5. Another, branded “ Beaver Dam;” underneath which is 
a meaningless scroll ; under neath that the word “ sheetings,” 
and underneath the word ‘ ‘sheetings,” in large letters, L L; which 
is marked Exhibit No.6. Will you please examine these several 
exhibits and state whether there is anything on either of them that 
to you would indicate where the same were manufactured ? 

Ans. No, sir; I see nothing. 

Q. 394. I would also ask you whether or not you see any similarity 
on these samples to the samples Nos. 1 and 2; and, if so, to state 
wherein such similarity consists ? 

A. They all have L L branded on them, the same as the Lawrence 
Manufacturing Co.’s samples; they all have the same letters, L L, 
as on the samples made by the Lawrence Manufacturing Company. 

Q. 395. Assuming that these several exhibits, 3, 4, 5,a nd 6, rep- 
resent four-yard sheetings manufactured by the defendants, Aurora 
Cotton Mill, Evansville Manufacturing Co., Tennessee Manufactur- 
ing Co., and Beaver Dam Cotton Mills, respectively, now, with 
your familiarity with the trade, what have you to say as to whether 
or not the branding of such four-y rard goods with the symbol L L 
would havea tendency to deceive the trade? 

Ans. I think it would have. 

Q. 396. Are there other sheetings in the trade of a different weight 
and quality to the four-yard sheetings; and, if so, what are the 
weights of such classes, if you can recall them * 

Ans. There are all the weights, from 2.85 to the pound up to 8 
and 10 yards to the pound, made. 

Q. 397. Do these several weights each represent a distinctive class 
of sheetings? _ 

Ans. Yes, sir. 

Q. 398. So known to the trade ? 


71 - Ans. So known to the trade. 


ws SA SEI ROR ILE MIE SIEDS LA GA IIE LT TS Tt ty SEE OO a i a ES BY a aN eA Mtb hie Da De dies) Bites, * Ao ie. Sane wn 


Os anwar 
7: 
Pa ° 


Sih a hed 
Supt penton ten 
hadeipdaptecantde 


<1 nent inenttteantetiainats 
- 
, me 


52 THE LAWRENCE MANUFACTURING CO. VS. 


Q. 399. To which general class does LL indicate a sheetings to 
belong ? 

Ans. To four yards to the pound. 

Q. 400. Is that so known and recognized by the trade? 

Ans. Yes, sir; so known and recognized by the trade. 

Q. 401. Do you know of a standard work, known to the trade, 
which purports to give information on the subject of manufacturing 
of textile fabrics; and, if so, will you please describe it? 

Ans. (Examining book handed him by counsel). Yes, sir; this is 
the book; it is entitled “Textile Manufacturers’ Directory of the 
United States,” of the date 1883. It is published annually, and I 
always subscribe to it. 

Q. 402. What edition is the one of 1883 ? 

Ans. The 13th. 

Q. 403. How is this directory received in the trade ? 

Ans. It is regarded as the best information that you can procure 
on the subject known to the public. 

Q. 404. Up to what period of time has the competition in the 
trade on “ L L” sheetings, above referred to, become noticeable to 
you? 

Ans. We have felt it for seven or eight years, but particularly 
within three or four years it has grown to be considerable and some- 
what formidable. | 

Q. 405. Can you mention the name of any particular manufactur- 
ing company that has been the most formidable competitor on these 
goods, and under which brand it was known ? 

Ans. I believe the Janesville Company, known as the “ Badger 
State L L.” 


Direct examination closed. 


72 Cross-examination : 


X Q. 406. The “ Badger State L L” is what kind of a sheeting ? 

Ans. Four-yard sheeting. 

X Q 407. Manufactured by whom? | 

Ans. I don’t know; made at Janesville, I always understood. 

X Q. 408. By the Janesville Company? 

Ans. Yes, sir. | 

X Q. 409. That goods have been in the market how many years? 

Ans. I don’t know exactly, but think seven or eight; possibly ten. 

X Q. 410. Hasn’t it about fifteen ? 

Ans. | couldn’t answer that with any degree of certainty. Within 
five or six years they have increased their production, I judge. So 
much so that there has been a good deal of competition for us. 

X Q. 411. Who were the New York selling agents of the “ Badger 
State L L’s ?” 

— I don’t know that they have any in New York; never heard 
of any. 

X Q. 412. This competition you speak of is competition in your 
Western sales, then? 

Ans. Yes, sir; mainly. 
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X Q. 413. Who are the selling agents of the respective defendants? 
Ans. I don’t know that their goods are sold in New York; 
that is, the defendants, the Aurora Mills, the Evansville, and 
73 the Beaver Dam. I am not aware that they have any selling 
agent in New York. 

X Q. 414. Can you state who the selling agents are or have been 
of any of the defendants in any parts of the United States? 

Ans. No, sir; I understand that generally they have been sold by 
the mills; that they have had no seiling agents in Chicago, although 
I am not ‘quite sure in regard to that. 

X Q. 415. Then you can’t name any firm or individual who has 
acted as the selling agent in any part of the United States for any 
one of the defendants, as I understand you? 

Ans. No, I cannot. 

X Q. 416. Do you state that the Aurora Cotton Mill Company has 
ever guaranteed to any of its customers to lessen its price to meet 
the price of the complainant’s 4-yard goods? 

Ans. I can’t state that as regards that mill particularly, but as to 
the.general sale of the defendant’s goods at Chicago. 

X Q. 417. Will you state that that has been done by any one of 
the defendants ? 

Ans. I will. 

X Q. 418. Which one? 

Ans. The Janesville Mill, if it isa ‘defendant. 

X Q. 419. Can you name any of the other defendants that have 
done that? 

Ans. Don’t know that I can; I believe it to have been their gen- 
eral practice in the Chicago market. 

X Q. 420. Do you know of any other cotton mill which manu fact- 
ures a 4-yard sheeting which has guaranteed any such thing ? 

Ans. I am informed by Western buyers that that is generally 

the case. | 
74 X Q. 421. Name one of the defendants, aside from those you 
have already named, who has done that. 

Ans. I cannot name one. 

X Q 422. Are you able to swear, Mr. Smith, that any one of the 
defendants, aside from those you have named, has ever made such 
a guarantee to its customers ? 

Ans. No, I am not; my information is derived from ‘nial who 
tell me they do. 

X Q. 423. What buyer has ever told you that one of the defend- 
ants in this suit has guaranteed its goods with reference to the com- 
plainant’s goods ? 

Ans. J. V. Farwell & Co. and Field, Leiter & Co. 

X Q. 424. What did J. V. Farwell & Co. tell you about one of 
these defendants ? 

Ans. I was told by a member of that firm that it could buy the 
Janesville goods protected against any price which the Lawrence 
Manufacturing Company might make. 


Mr. Rainey here states to the witness that the Janesville Manu- 
facturing Company is not one of the defendants herein. 
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Defendants’ counsel protest against Mr. Rainey making any state- 


ment tothe witness. 


X Q. 425. Are you a stockholder in complainant’s company ? 
Ans. Yes. 

X Q. 426. To what extent ? 

Ans. Five shares. 

X Q. 427. Are you one of the directors ? 

Ans. No, sir. 

X Q. 428. Or managers ? 

Ans. No, sir. 
79 X Q. 429. Is your brother, Walter Smith, a stockholder in 
the complainant’s company ? 

Ans. No, sir; I think not; I am sure he is not. 

X Q. 480. Can you state by looking at Exhibit No. 3 how many 
yards to the pound that goods is? 

Ans. Yes, sir. I should judge that to be four-yard goods. 

X Q. 431. How do you tell that? 

Ans. By the general appearance and the feeling to the hand. 

X Q. 452. By feeling ? 

Ans. And the ete look of the goods. 

X Q. 433. Before you answered the question you had to feel of the 
goods, did you not? 

Ans. Yes. 

X Q. 434. You would not trust your judgment, then, by looking 
to determine whether it was four, four and a half, or less than four 
yards to the pound goods? 

Ans. You mean by simply looking ? 

X Q. 435. Yes, sir. 

Ans. No, sir; I would not, simply by looking. 

X Q. 486. You would make the same answer concerning these 
other exhibits, would you not? 

Ans. No; I should have to look at them. (Witness examines 
Exhibit No.6.) Ishould in regard to this “Beaver Dam.” I should 
in regard to the “Crescent City.” This sample (referring to the Cum- 
berland) seems a little light, but I should think it was meant for the 
same weight. 

X Q. 437. You determine that in your mind by feeling as well as 
by looking at the goods? 

Ans. Yes, sir. 
76 X Q. 438. If the goods were piled on a counter or table, in 
bulk, could you tell by the sight alone what grade of goods 
they were? 

Ans. O, no; not absolutely. 

X Q. 489. How would you determine that fact ? 

Ans. By putting my hand in and feeling the weight, aided by the 
sight. 

Xx Q. 440. Of course? 

Ans. Yes. 

X Q. 441. You may indicate in your evidence what marks you 
see upon Exhibit No. 3, now shown you. 
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Ans. I see a monogram composed of the letters A. C. M. and the 
word Aurora; then the rising sun over the water; a ship in a 
circle; the words “ fine sheetings; the letters L L, anda yard stamp, 
50.” 

X Q. 442. Just look at the letters and indicate in your answer 
what style of letters you find there. 

Ans. You mean generally? I find three distinct styles of letters, 
if not four. 

X Q. 443. The letters L L; what kind are they ? 

Ans. I should call them some kind of fancy letters; don’t know 
how to designate them other than that. 

X Q. 444. They are outlined letters, are they not? 

Ans. Yes, sir; and have an ornament between the lines. 

X Q. 445. And are styled in the trade “ outlined shaded ” or “‘ or- . 
namented ” letters? 

Ans. I should call them fancy letters. 

X Q. 446. Look at Exhibit No. 6, now shown you, and indicate in 
your answer the character of the letters L L; whether they are the 

’ outlined shaded or the ornamented letters. 
77 Ans. They are shaded fancy letters. 
X Q. 447. Look at the letters L Lon the Crescent City 
Mills’ sample. (Ex. No. 4.) 

Ans. They are the same character of letters. 

X Q. 448. Known as the outlined or ornamented letters ? 

Ans. Yes, sir. 

X Q. 449. And look at the letters on the sample of the Cumber- 
land Mills’ sheetings (Ex. No. 5), and state what those are. 

Ans. Outline shaded, but less ornamented. 

X Q. 450. The outlined letter proper, but without the ornament? 

Ans. Somewhat ornamented. 

X Q. 451. But less elaborately than the others ? 

Ans. A block letter, little shaded and ornamented. 

/“X Q. 452. Please look at the letters L Lon the goods of com- 
plainant, and answer me if those letters are not what are known in 
the trade as “antiq ue condensed,” or “ block” letters ? 

Ans. I don’t know anything about antique condensed. They 
are known as block letters. 

X Q. 453. They are solid printed letters, are they not? 

Ans. Yes. 

X Q. 454. The letters present a dissimilar appearance, do they not, 
on goods? 
Ans. As respects the letters themselves; the shape of them. 

X Q. 455. In looking at those letters, what is the size of the letters 

on the exhibits which are outlined ? 
18 Ans. Only a little larger and more prominent than ours. 
X Q. 456. They are all larger, are they not? 

Ans. Yes, sir. 

X Q. 457. The outlined or ornamented L L presents an entirely 
dissimilar appearance from the block letter L L, does it not ? 

Ans. As respects the mere form of the letter, yes—upon a critical 
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examination such as I am now making; but my impression is the 
ordinary buyer would not observe it. 

X Q. 458. It gives that impression to the eye? 

Ans. Yes, sir; but I don’t suppose one man in a hundred, in 
buying a piece of sheeting, observes the form of a designating letter ; 
I never do. 


Defendants’ counsel excepts to the last part of above answer as 
not being responsive. 


X Q. 459. In Exhibits Nos. 1 and 2 the words “ Lawrence Mills” 
are found, used in connection with the L L, are they not? 

Ans. Yes, sir. 

X Q. 460. And the words “ Lawrence Mills” have always accom- 
panied those letters, have they not,on acertain grade of sheeting 
made by the complainant? 

Ans. Yes, sir. 

X Q. 461 On a four-yard sheeting? 


Ans. Excepting on Shawmuts and private brands. They have 


always accompanied on the regular L L goods. 

X Q. 462. Lawrence Mills is the name of the corporation, is it 
not? 

Ans. Yes, sir. The corporate title is Lawrence Manufacturing 
Company; but in ordinary conversation they are spoken of as the 

Lawrence Mills. 
79 X Q. 463. And I understood you, in your direct exami- 
nation, to say that a bull rampant or a bull’s head has always 
accompanied asa part of the symbol of the four-yard sheeting of 
the complainant? 

Ans. Yes; of the standard Lawrence L L. 

X Q. 464. Is there anything similar to that on the trade-marks of 
either of the defendants as just exhibited here to you? 

Ans. No, sir. 

X Q. 465. No person in looking at the trade-marks of the com- 
plainant and defendants could mistake one for the other, could they? 

Ans. No, sir; when you say trade-mark you mean the bull? 

X Q. 466. I mean the whole thing. 

Ans. What we call a vignette? 

X Q. 467. I mean that in looking at what is deseribed as the bull 
rampant or the bull’s head on the Lawrence Mills’ L L sheeting, 
and then, for example, at the Beaver Dam sheeting L L, no person 
could ever mistake one for the other? 

Ans. They could not upon a critical examination, such as we 
are making now; but I have to say that people when they look 
upon this sort of thing look for the L L, and they might be mis- 
taken by the similarity to the L L. 

X Q. 468. Do you state as a fact that the block letter L L has any 
resemblance to the ornamented or outlined L L? 

Ans. I do, decidedly. | 

X Q. 469. You say that a block letter, then, resembles an orna- 
mented letter and might be mistaken for it? 

Ans. Yes; I do. 
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X Q. 470. I understood you to say, on your direct exami- 

80 nation, that when complainant adopted the letters L L to des- 

ignate four-yard goods they also changed the fold of the 
four-yard goods? 

Ans. Yes. 

X Q. 471. And the change of the fold was a part of the change 
that was made at the time of the adoption of the two L L’s to indi- 
cate four-yard sheetings? 

Ans. The change of the fold was made at the time we doubled 
the letter ; at the same time. 

X Q. 472. Why was the change of the fold made? 

Ans. Simply as a matter of taste ; that is all; there was no defi- 
nite reason for it. 7 

X Q. 473. But, as a matter of fact, you did make a change in the 
fold? 

Ans. Yes; from narrow to wide. 

X Q. 474. And that. change in the fold would be perceptible to 
the buyer, would it not? 

Ans. Yes. 

X Q. 475. And would this change in the fold necessarily indicate 
four-yard goods? 

Ans. Not necessarily, because we have sometimes put up four- 
yard goods, narrow fold, under private stamps. We occasionally 
_ up Lawrence L L narrow to please some people, but not gener- 
ally. 

X Q. 476. You have also put up Lawrence four-yard sheeting 
without the L L at all, to please some people? 

Ans. Yes, sir; we have sold them for printing and converting, 
and, under such circumstances, a mark is never put on by anybody 
and would be objectionable. - 

X Q. 477. If a customer of yours wanted a private mark put on 

four-yard goods you never hesitated to sell him four-yard 
81 goods manufactured by complainant without the letters L L 
put upon them ? 

Ans. We have hesitated to do so, but, as a matter of fact, we have 
done it occasionally ; sometimes we have refused to do it—when 
goods were sold ahead. 

X Q. 478. You have always done that, of course, when you could 
accommodate your customers ? 

Ans. There have been times when we were so far sold ahead on 
the Lawrence L L mark that we have declined to do it. A very 
Insignificant proportion of the production of this mill has been sold 
under private marks. 

X Q. 479. But when your mill has been in a condition to supply 
your customers readily on four-yard goods you have not hesitated 
to furnish them without the mark Lawrence L L on them? 

Ans. I don’t think there has been twenty instances where we 
have done it in our trade in New York; have done it in very ex- 
ceptional cases. 

X Q. 480. Do I understand you to say that the competition in 
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four-yard goods in recent years has curtailed the production of the 

complainant’s mills on that grade of sheeting ? 

Ans. The production had not been reduced up to the time that 
we surrendered the agency, but I understand it has been since. 
What I said was that this competition had very much reduced the 
profits of manufacturing to the Lawrence Mills. 

X Q. 481. You know nothing about what the mill has done since 
you left, then ? 

Ans. Only what I was told. 

X Q. 482. Simply hearsay ? 

Ans. Simply what I have been told by people who ought to 

know. Go te 

82 X Q. 488. You made an affidavit in this case, did you 

not, on a preliminary motion for an injunction in Chicago? 

Ans. Yes. 

X Q. 484. You are the gentleman Messrs. Raymond & Rainey 
consulted with in reference to bringing these spits? 

Ans. They talked with me about it and with my brother; there 
are two Smiths in the firm, you know. 

X Q. 485. You have talked with Mr. Rainey about your evidence 
in this case before going on the stand this morning ? 

Ans. I have given him all the good advice I could about it; have 
talked to him every time I have seen him about it. 

X Q. 486. Has Mr. Rainey talked with you about L L sheetings 
of any other mills aside from the parties to these suits ? 

Ans. I don’t recollect that he has particularly. 

X Q. 487. Has he said anything to you about the Atlantic L L? 

Ans. Yes; I think he did, but Iam not sure, on some previous 
occasion. 

X Q. 488. Have you ever handled the Atlantic L L? 

Ans. Sold them ? | 

X Q. 489. Yes, sir. 

Ans. As agents? 

X Q. 490. Yes. 

— No, sir; we have never been the agents of the Atlantic 
ELL. 

X Q. 491. Have you ever handled the goods in any way ? 

Ans. Do you mean put my hands on them ? 

X Q. 492. I mean dealt in them. 

Ans. When I was in the jobbing business twenty-two or three 

years ago. 
83 X Q. 493. How long ago? 
A. Twenty-four or five years ago. 

X Q. 494. To what extent did you handle the Atlantic L L 
twenty-four years ago? 

Ans. Well, I was a partner in S. B. Chittenden & Co. at one time, 
and that firm were the largest sellers for a considerable time of any- 
body in the trade on Atlantic goods; I bought them myself when 
I was a partner of Chittenden. _ 

X Q. 495. Twenty-four years ago the Atlantic L L weighed 4.56 
yards to the pound, did they not? 
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Ans. Well, I never bought, to the best of my recollection—although 
the largest buyer of Atlantic goods at that time—I never myself 
bought an L L that I can recollect; the production of that mill on 
this article was so small that it was of not much consequence in the 
trade; I never recollect an Atlantic L L except as a five-yard sheet- 
ing, or about that. 

X Q. 496. From 1862 up to 1872, for a period of ten years, were 
not the Atlantic L L a 4.56 yards to the pound goods? 

Ans. They may have been, but I don’t know; I couldn’t answer 
that question. 

X Q. 497. What is your best recollection as to the grade of sheet- 
ing so stamped ? 

Ans. I was a very large buyer of Atlantic sheetings from 1857 to 
1861 and 1862; probably the largest buyer in the United States, I 
think. I don’t recollect that I ever bought a bale of Atlantic L L.; 
we used to buy Atlantic A and Atlantic L and several of their 
brands very largely, and a brand they call Pacific, but I can’t recall 
that I ever bought a bale of LL, and I did not know they -made 
them at that time. 

X Q. 498. You knew where the LL were manufactured and of 

their being in the trade? 
84 Ans. I don’t recollect that they were ever made—that is, 
when I wasa buyer of the goods. I have known subsequently 
that the goods have been made, but they have been made in such 
small quantities that they have made no impression upon my mind 
as a large buyer of domestic goods. 
X Q. 499. Do you say that your remembrance of Atlantic L L’s 
would not go back further than twenty-four years? 
Ans. It wouldn’t go back as far as that—anything like it. I don’t 
— anything about them except as’a 5-yard article in a small 


Q. 500. Do you state that the Lawrence L L are uniform in 
weight ? 

Ans. Yes, sir; as far as any goods can be made. 

X Q. 501. Don’t you know that they vary from 40,000 to 60,000 
pounds on a production of a year of that kind of sheeting ? 

Ans. I have never been into figures of that kind at all. This I 
do know, however, and say as an expert, that the uniformity of the 
Lawrence L L has been remarkable both in weight and count and 
as uniform as it is possible for any mill in the world to produce a 
similar class of goods. 

X Q. 502. Do you know whether the Lawrence L L sheeting varies 
from 40,000 to 60,000 pounds on the production of a year? 

Ans. No; I don't. 

X Q. 503. Would you swear either way on that subject ? 

Ans. Not a word. 

X Q. 504. What other grade of sheeting aside from the 4-yard 
sheeting has the Lawrence Mill manufactured? 

Ans. They have made in a small way occasionally an article we 
call a Lawrence X X. 
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85 X Q. 505. Just state the different grades of sheeting they 
have manufactured right through ? 
Ans. In years past, during my connection with it, it used to make 
a standard sheeting called “ Lawrence C;” also another standard 
sheeting we called “ St. Lawrence O.” ‘Then we used to make some 
few grades of fine goods, but that is so long ago that I have forgotten 
them. 
X Q. 506. Within the last ten or fifteen years? 
Ans. We have made nothing that I can recall but Lawrence X X 
and LL; nothing of any moment. 
X Q. 507. What does X X signify ? 
Ans. It is the designating mark of that particular cloth. 
X Q. 508. That particular grade? 
Ans. That particular grade of cloth. 
X Q. 509. Is the L L the designating mark of the 4-yard cloth ? 
Ans. Yes, sir; of the 4-yard cloth made by that mill. 
X Q. 510. When you see the words “ Lawrence Mills X X” on 
cloth you know it is made by that mill and is of a certain grade ? 
Ans. Yes. 
X Q. 511. When you see the words “ Lawrence Mills LL” on 
cloth you know it is made by that mill and is of a certain grade? 
Ans. Yes. - 
X Q. 512. Do other mills use the letters X X as a designating 
mark ? 
Ans. Not that I recollect. 
X Q. 518. You don’t know as to that ? 
86 Ans. I never heard of it; I don’t think they do. The mark 
has never been of sufficient importance to induce any one to 
copy it. : 
X Q. 514. Do you know how many different mills in the United 
States are now making 4-yard sheetings ? : 
Ans. No; a good many, however. The old L L has been a very 
great target. 
Defendants’ counsel except to the last part of the above answer as 
not being responsive—as volunteered by the witness. 


X Q. 515. I understand you to say that the bull rampant or the 
bull’s head never has been on the Shawmut L L? 

Ans. No, sir; it never has. 

X Q. 516. What else has been on ? 

Ans. There has been the word “Shawmut” in the place of “ Law- 
rence ;” I can’t recollect whether there is any other change or not; 
it has been Shawmut LL. I very seldom saw them, we made so 
few. 

X Q. 517. Have you dealt in any L L goods besides those made 
by complainant ? 

Ans. In L L goods—I don’t quite understand your question. 

X Q. 518. I mean just what I say—have you dealt in any L L 
sheetings ? . 

Ans. We have never sold any other goods under the L L brand 
than those made by the Lawrence Manufacturing Co. 
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X Q. 519. Have you never sold any made by any of the defend- 
ants to this suit ? 

Ans. No, sir. 

X Q. 520. Have you sold or dealt in anv way in any L L sheet- 
ings that were four yards to the pound, or thereabouts ? 

Ans. O, we have made goods four yards to the pound or there- 

abouts. ’ 
87 X Q. 521. Stamped L L, aside from the Lawrence? 
Ans. No. 

X Q. 522. Your business, as I understand you, has been, so far as 
this grade of sheeting is concerned, with the complainant, has it ? 

Ans. We have never sold any goods stamped with the L L stamp 
except those made by the Lawrence Manufacturing Co. 

X Q. 523. And you have had the exclusive control of the’com- 
plainant’s goods of that grade? 

Ans. Yes, sir. 

The Witness: When I say “we made” in answering questions 
Nos. 507 and 508 I mean to say “ the Lawrence Manufacturing Com-. 
pany made.” We always considered ourselves partners of the mill.” 


X Q. 524. When you speak about L L sheetings you speak of your 
experience. You have known for tbe past ten yearsthat other mills 
have been manufacturing four-yard sheetings and stamped them 
L L. 

Ans. Yes. I don’t know that they have for fifteen years, but for 
several years back. Yes; I have always been in favor of bringing 
this action long before I did. 


Defendants’ counsel except to the last part of above answer as not 
being responsive. 


X Q. 525. The action brought against the Aurora Cotton Mill 
Company is the first one ever brought by the Lawrence Mills for 
any alleged infringement of its rights j in the use of the letters L L? 

Ans. I believe it is; yes, sir. 

X Q. 526. Had there been any brought you would have known 

it, of course? 
88 Ans. I should have known it, probably; likely to have 
done so. 

X Q. 527. I understood you to state in direct examination that 
there were two or three different kinds or brands of four-yard sheet- 
ings made at the time the Lawrence people changed the fold of their 
four- yard sheetings and put the L L on them in place of the L? 

Ans. Yes; there may have been more, but I recollect 

X Q. 528. ‘(Interrupting.) You recollect that number? 

Ans. Yes; there were two or three sold. 

X Q. 529. ‘You spoke of receiving orders for goods which always 
called for L L. Those were all written orders, were they not? 

Ans. We had a great many telegraphed orders. 

X Q. 530. They were either by mail or telegraph ? 

Ans. Or verbal. People would come in and say: “ What is the 
price of L L?” ‘That is all they would say. 
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X Q. 531. Your customers, were they ? 


Ans. Our customers. 
X Q. 532. It was generally understood, was it not, that you had 


the selling agency of complainant’s goods of that brand ? 

Ans. Yes; all the trade knew it. 

X Q. 533. And that you sold no other goods (L L goods) of that 
grade or brand ? 

Ans. I don’t know what you mean by that question. 

X Q. 534. The trade understood that your firm never sold L L 
goods of four yards to the pound for any other manufacturing com- 
pany in the United States than the Lawrence Manufacturing Com- 
pany during the time it was selling L L goods for said Lawrence 

Company ? 
89 * Ans. We sold four-yard goods made by other mills, if that 
is what you want. All I can answer to that question is this: 
We never sold a piece of goods stamped with L L, of four yards 
weight, except those made by the Lawrence Manufacturing Com- 
pany ; but our other mills did make goods of four yards to the 
pound. 
~ X Q. 535. The trade understood that you sold no L L goods of 
any.other manufacture aside from complainant’s? 

Ans. I have answered that question two or three times. 

X Q. 536. Yes or no? 

Ans. The trade understood that we sold no other goods with an 
L L stamp on them except those made by the Lawrence Manufact- 


uring Company. 
Redirect examination by Mr. RAINrEy: 


Q. 537. In your cross-examination when the question was asked 
you, if you knew of either of the defendants selling goods on a guar- 
anty as to price, you mentioned the Janesville Manufacturing 
Company. Did you ever know of the Beaver Dam Mills furnish- 
ing goods to jobbers in this manner? 

Ans. Yes, sir. 

Q. 538. Did you ever know of the Evansville Manufacturing 
Company doing this? 

Ans. No, sir, except from hearsay; as a general practice of those 
mills, that is all. 

Q. 539. You stated in your cross-examination that the Lawrence 
Mills was the name of the complainant company ? 

Ans. Yes. 

Q. 540. Are you not mistaken about that ? 

Ans. Lawrence Manufacturing Company is the exact title. 

Q. 541. In your cross-examination, with reference to the At- 
90 lantic LL, how do you wish to be understood as to the first time 
you knew that the Atlantic Mill stamped any grade of goods 

with L L? 

Ans. I did not know that they had actually done it until the 
time this suit was commenced, I believe; I think it was entire news 
to me up to that time. : 
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Q. 542. And the L L placed — sheetings by the Atlantic Mills 
represents what class of sheetings ? 


Ans. Five yards, or about that; 
that is their general reputation. 


Q. 543. Do such goods come in competition with the Lawrence 
LL? 


I never weighed a piece, but 


Ans. Not the least in the world. 

Q. 544. Or with any other four-yard goods? 

Ans. Not the least in the world. 

Q. 545. What class of goods were made by the Lawrence Manu- 
facturing Company and branded QO, and C, and X X? 

Ans. Lawrence C were 2.85 goods; 


; St. Lawrence O was alsoa 
2.85 cloth, and Lawrence X X was a 3.25. 


Q. 546. Did either of these marks of goods come in competition 
in the market with the L L’s or with any other four-yard goods? 
Ans. Not in the least. 


Q. 547. Each was known to the trade as a distinct class of goods? 
Ans. Yes. 


Recross-examination : 


X Q. 548. Under what name were these other goods you have 
just mentioned known in the trade ? 
Ans. As goods made by the Lawrence Manufacturing Com- 


pany, and they were called in the trade Lawrence C, St. Law- 
rence O, and Lawrence Two X’s. 


91 


The Wirness: Referring to question No. 494 in my cross-exami- 
nation, I wish to say that I did not hear the words “Atlantic L L” 
therein. I understood the question to be “ To what extent did you 
handle Atlantic goods twenty-four years ago?” and my answer 
thereto was intended to apply to the handling of Atlantic goods 
generally, and not Atlantic L L particularly. 


CHAS. 8. SMITH. 


Subscribed and sworn to before me this 26th day of May, 1886. 
CLINTON S. HARRIS, 


Notary Public, Kings County. 
Certificate filed in New York Co. 


92 Hastines E. Pace, being duly sworn, testifies as follows: 


Q. 549. State your name, age, residence, and occupation. 
Ans. My name is Hastings EK. Page; age, 23; of 318 Union St., 


Brooklyn, N. Y.; salesman for Tefft, Weiler & Co. 


Q. 550. What business is T efft, Weller & Co. engaged in ? 
Ans. Importing dry goods—wholesale dry goods. 
Q. 551. How long have you been in the employ of this firm, and 


what are your particular duties ? 


_ Ans. Ten years; my duties are to assist Mr. Clark in this depart- 


ment and selling domestic goods in this department—selling cotton 
entirely. 
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Q. 552. Ameng such cotton guods does this firm handle four-yard 
_ sheetings branded L L? | 

Ans. Yes. 

Q. 553. Does it handle other four-yard sheetings? 

Ans. Yes. 

Q. 554. What significance to you has the symbol L L when 
stamped on sheetings—what does it mean ? 

Ans. It has this: When any customer coming in and enquiring 
for “L L,” without stating anything but L L, the price would be 
given on the Lawrence L L, which I, and, I think, pretty much 
everybody engaged in jobbing domestics, considers the L L. 

Q. 555. Then to your mind the significance of L L means four- 
yard goods manufactured by the Lawrence M’n’f’g Co.; is that cor- 
rect ? 

Ans. Yes; when inquired for in the way before stated. 


93 Cross-examination: 


X Q. 556. You know, then, do you, that there are other four-yard 
sheetings in the trade stamped with letters L L thereon ? 

Ans. Yes. 

X Q. 557. How many? 

Ans. There is but one jobbed in New York to any extent; that is 
the Graniteville L L. There are three or four more Western cottons 
that [ have never seen here, but have heard them spoken of, such as 
Michigan L L, Hoosier L L, and others, which I don’t think of just 
this minute, that our customers frequently quote us at a lower price, 
or the same price, and claim they like them fully as well; more 
especially the small jobbers seem to be fond of them for the reason, 
they claim, that the L L will sell most anything:that is similar in 
weight and count to the Lawrence L L. 


Excepted to by defendants’ attorneys—that is, the last part—as 
being volunteered by the witness. 


X Q. 558. Did you suppose, until this exception was taken, that 
counsel for defendants represented complainant, with Mr. Rainey, 
and did you not state that Mr. Rainey ought to have posted you 
on it? 

Ans. I did; I thought you gentlemen were all training together. 

X Q. 559. When you learned that we represented these Western 
-companies did you not state that “ We want to knock you fellows 
out?” 

Ans. I won’t answer that, because I supposed we were all through, 
and was not said in the spiritin which you have written it; as what 
answers I have given here—in fact the whole thing has been done 

without any suggestions from anybody. 
94 X Q. 560. Your trade of this grade of sheeting is and has 
been with the Lawrence L L? 

Ans. Three-fourths of it-has been done with that brand; in fact, 

Lawrence L L sell themselves. 
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Except to the expression, “In fact, the Lawrence sell for them- 
selves.” 


X Q. 561. What is the brand or brands of the other one-fourth of 
this goods sold by you ? 

Ans. Graniteville L L and Atlantic P and Tremont CC. 

X Q. 562. Do the letters L L when used on complainant’s goods 
indicate a sheeting of four yards to the pound ? 

Ans. Yes, so far as my knowledge goes, and believe also. 

X Q. 563. When used on the Graniteville goods does it indicate 
the same thing—that is, four yards to the pound ? 

Ans. Yes, as far as my experience goes. 

X Q. 564. Look at the letters L L on the goods manufactured by 
the defendants, respectively, and now shown witness, marked Ex- 
hibits 3, 4, 5, and 6, in the deposition of Chas. 8. Smith, and state if 
the letters L L on said exhibits are not what are known in the 
trade as outlined or ornamented letters. 

Ans. Yes; it is not the way the letters are made, but it is the let- 
ters themselves that make the trouble and mislead the customers. 


Counsel for defendants except to all of that answer after the word 


yes as being volunteered by the witness and not responsive to the 
questions. 


X Q. 565. Are not the letters L Lon the goods of complainant 
what are known in the trade as block letters ? 
Ans. Yes; they are. 
X Q. 566. Are not the letters of the manufacture of the defend- 
ants and the complainant dissimilar in appearance? 
95 Ans. Yes. 
X Q. 567. Do you know in the trade a grade of sheeting 
known as Shawmut L L? 
Ans. Yes. 
X Q. 568. Do you handle Shawmut L L? 
Ans. Yes, occasionally. 
X Q. 569. Who manufactures the Shawmut L L? 
Ans. They are imperfections or supposed to be imperfections of 
the Lawrence L L and sold as seconds. 
X Q. 570. Shawmut L L, being an inferior grade of Lawrence L 
L, commands a lower price on the market, do they not? 
Ans. Slightly. 
X Q. 571. The one is known as the Shawmut L L and the other 
as Lawrence L L to distinguish one from the other? 
Ans. Yes. 
X Q. 572. You are, as I understand in your direct examination, 
only about 23 years of age? 
Ans. Yes. 
X Q. 573. Your experience in the trade, then, is limited to New 
York ? | 
Ans. Yes. 
X Q. 574. Do you handled Atlantic L L in this house ? 
Ans. Yes. 
X Q. 575. How long have you handled the Atlantic L L? 
I—1039 
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Ans. Off and on for five years or more. 

X Q. 576. Your customers understand, do they not, that the 
Graniteville L L and the Atlantic L L are not manufactured by 

complainant ? 
96 Ans. Customers don’t know anything about it. 
X Q. 577. Do you mean by that that your customers don’t 
know where any of your goods are made ? 

Ans. Speaking in a general way, they do not. 

X Q. 578. They understand, of course, that the Graniteville L L, 
the Lawrence L L, and the Atlantic L L are not the same goods 
and are manfactured by different companies? 

Ans. They, of course, understand that they are not the same 
goods. 

X Q. 579. You do not sell the Graniteville L L for the purpose 
and with the effect of leading your customers to believe that they 
are the product of the Lawrence Manufacturing Company ? 

Ans. No. | 


Redirect : 


R. D. Q. 580. The Atlantic L L are a five-yards goods, so known 
by the trade? 

Ans. Yes. 

R. D. Q. 581. Would you or not suppose that the trade would 
be deceived by seeing the letters L L stamped on 4-yard sheetings 
similar to Exhibits 3, 4, 5, and 6, and led to believe they were goods 
made by the Lawrence Manufacturing Company ? 

Ans. The trade in general would. 


Recross : 
Re-X Q. 582. Is the same true of the Atlantic L L appearing in 


stock ? 
Ans. For the reason that the goods are folded up differently, 


it is not. 


97 Re-X Q. 583. The way the goods are folded, then, is what 


would deceive the trade? 
Ans. Yes; it would have a strong bearing that way. 
Re-X Q. 584. Can a casual observer in the trade, without feeling 
of the goods, by observation alone, tell whether goods are four yards, 
four and a half, or five yards to the pound? 


Ans. No. 
HASTINGS E. PAGE. 


Subscribed and sworn to before me this 21st day of May, 1886. 
CLINTON 8S. HARRIS, 
Notary Public, Kings County. 


Certificate filed in New York Co. 


Srare or New York, sa 
County of New York, with 

The foregoing depositions of Walter M. Smith, Edward E. Eames, 

Charles S. Smith, and Hastings E. Page were taken before me by 
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consent of the parties, and I hereby certify that the above witnesses 
were severally duly sworn before me after said depositions were re- 
duced to writing and signed by them. 
CLINTON S. HARRIS, 
Notary Public, Kings County. 


Certificate filed in New York county. 
My fees, $8.00, paid by complainant, except for deposition of 
mith. 
CLINTON S. HARRIS. 


98 PHILADELPHIA, Pa., May 25, 1886. 


Deposition of Wm. Doughten, taken this day in city of Phila- 
delphia, in cases of Lawrence Manufacturing Co. against Aurora 
Cotton Mills and others, and under the same stipulation made in 
city of Boston at taking of deposition of John Kilburn, ete. 


Wma. DouGHrten, being duly sworn, deposes as follows: 


Question by complainant’s attorney: 


Q. 585. State your name, age, residence, and occupation. 

Ans. Name, William Doughten; age, sixty; residence, city of 
Philadelphia, Pa.; am wholesale dealer and jobber in dry goods, in- 
cluding domestics. 

Q. 586. How long have you been engaged in the dry-goods 
business ? 

Ans. For twenty-two years on my own account; I have been 
selling dry goods in this city for some thirty-six years. 

Q. 587. Do you know the signification in the trade, when the same 
is applied tu sheetings, of symbol or trade-mark “LL?” If so, please 
state what is its signification. 

Ans. We take it for granted when parties order or speak of “ L L” 
sheetings that it is the ‘Lawrence L L” they want. Weshould not 
send any other “LL” unless specified. 

Q. 588. What reputation has the L L goods for quality ? 

Ans. They are exceedingly popular goods. 


Cross-examination: 


X Q. 589. Do you handle the Lawrence L L sheeting; and, if so, 
how long have you handled them ? 
Ans. We do keep the Lawrence L L sheetings generally, and 
have sold them for several years. 
99 X Q. 590. At the times you have kept and sold Lawrence 
LL sheetings did you sell any other four-yard sheetings 
made by other manufacturers and branded L L? And, if so, state 
of what make they were and the extent to which you handled them 
contemporaneously with the Lawrence sheetings. 
Ans. We have sold other makes of L L sheetings, namely, Ettrick 
L L and Shawmut L L, and we have sold as many of these brands as 
we have of Lawrence L L. 
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X Q. 591. Did you not generally designate and distinguish them 
as “ Ettrick L L,” “Shawmut L L,” and “ Lawrence L L?” 

Ans. We did. 

X Q. 592. In your answer to the third question asked you in 
which you say, “ We take it for granted when persons order or speak 
of LL sheetings that it is the Lawrence L L they want,” you are 
speaking of your own trade with your customers and your own per- 
sonal understanding, are you not? 


Ans. I speak of the general acceptation, and think it applies to 
the trade universal. 


(After the question was asked the witness said there were many 
arties that did not keep any other double L L, but the witness said 
1e did not wish this to go down as a part of his answer. 


ISAIAH MATLACK, WN. P.) 


X Q. 593. Are there not a number of sheetings sold in the trade 
branded L L made by different manufacturers ? 

Ans. There is. 

X Q. 594. Does not the trade in speaking of them couple the L L 
with the name of the manufacturer or some other word branded 
upon them, as, for instance, Lawrence L L, Shawmut L L, Ettrick 
L L, ete.? 

Ans. They generally do, but not in all cases. 

X Q. 595. From whom have you purchased the Lawrence L L 

and Shawmut L L? 
100 Ans. George C. Richardson & Co. and Smith, Hogg & 
Gardner. 

X Q. 596. The largest sale of such goods to consumers is in the 
West and South, is it not? 

Ans. Yes, sir; I presume it is. We donotdo much in that trade, 
but sell more to the near trade. 

X Q. 597. How is the Ettrick L L branded? Give the marks — 
and words upon it. 

Ans. Ettrick Man’f’g Co.; under that a meaningless design, under- 
neath that extra sheeting, and then L L. 

X Q. 598. Do you not invoice that goods to your customers as 
Ettrick L L sheetings and the Shawmut L L as Shawmut L L and 
the Lawrence as Lawrence L L? 

Ans. We do. 

X Q. 599. How many yards to the pound is sane Ettrick L L sheet- 
ing ? 

, Four yards. 

X Q. 600. Do you sell and seek to produce the impression upon 
our customers directly or indirectly that the Ettrick L L is made 
y the Lawrence Manufacturing Company ? 

Ans. We do not. 

X Q. 601. Do you suppose or have you any reason to think that 
your customers are deluded and purchase from you the Ettrick L L 
under the belief that they are the same goods as the Lawrence L L, 
manufactured by the Lawrence Mills? 
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Ans. We think persons sometimes may suppose they are the same 
goods with another brand upon them. 

X Q. 602. That is a mere supposition upon your part ? 

Ans. Yes. 
101 Redirect examination : 

R. D. Q. 604. How long have you known and been selling the 
Ettrick L L? 


Ans. Three years; it is difficult for me to recollect; it may be two 
years. 
R. D. Q. 605. Are not the letters L Lon the Ettrick sheetings 


likely to deceive an ordinary customer in taking such goods to be 
the Lawrence L L? I only ask your opinion. 


Ans. I think they would in some cases. 
WILLIAM DOUGHTEN. 


Subscribed and sworn to before me this 25th day of May, A. D 
1886. 
[ SEAL. ] ISAIAH MATLACK, 


Notary Public. 
Notary fees, paid by complainant, $2.50. 


I. M., WN. P. 


PHILADELPHIA, Pa., May 25, 1886. 
It is stipulated that should Jefferson M. Howett be sworn on part 
of the complainant he would testify he was a member of the firm 
of Howett, Glass & Co., wholesale importers and jobbers at Phila- 
delphia; that he has been twenty years in business, and that his 


deposition would be in substance and effect, on direct and cross 


examination, the same as deposition of Wm. Doughten, taken this 
day at Philadelphia, in the several cases of Lawrence Manufacturing 
Company vs. Aurora Cotton Mills and the other defendants 
102. ~=mentioned in the stipulation entered into at Boston in these 
several cases at tuking of deposition of John . Kilburn (that 
is, said witness would testify as did said Doughton), and that this 
stipulation may be read to same effect and force as if said Howett 
had been duly sworn and answered the several questions in direct 
and cross examination put to and answered by Wm. Doughten. 
D. C. GIVENS, 
J. M. DICKINSON, 
A. J. HOPKINS, 
For All the Defendants, 
By J. M. DICKINSON. 


Depositions taken by consent on this the 22d day of June, 
1886, at Sedalia, Mo., before John B. Jaynes, notary public 
in and for the county of Pettis, State of Missouri, under the same 
stipulation and to the same effect as depositions taken in these 
causes, in May, at Boston and elsewhere. 


103 


J. M. Dickinson appeared and cross-examined for the Tenn. 
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Manufacturing Co., whose solicitor he is, and he also cross-examined 
for the Evansville Manufacturing Co. and the Aurora Cotton Mills, 
with the understanding that he had no right to appear for them 
and these depositions are only to be binding on them when his act 
is ratified by their respective solicitors, D, C. Givens and A.J. Hop- 
kins. 


H. W. Meuscnke, being duly sworn, deposes as follows : 


By W. G. RAINEY, solicitor for complainant : 


Q. 606. State your name, age, residence, and occupation. 

Ans. My name is Henry W. Meuschke; age, 29; residence, Seda- 
lia, Mo.; my occupation, retail dry-goods merchant. 

Q. 607. How long have you been engaged as a dry-goods mer- 
chant? 

Ans. For eleven years—nine years at Sedalia. 

Q. 608. As a dry-goods merchant, state whether you sell to the 
retail trade brown sheetings stamped with the trade-mark or symbol 
of L L. 

Ans. Yes, sir. 

Q. 609. What significance or meaning to you and the trade here 
has this trade-mark ? | 

Ans. Well, to me I do not know as it has any particularly, but to 
the trade, when they come in and ask for L L sheetings, I would 
suppose and think that it means Lawrence L L. 

Q. 610. How long has this trade-mark or LL had the mean- 

ing? 
104 i. As far as I can recollect, ever since I have been in 
business. 

Q. 611. What is the reputation of these goods made by the Law- 
rence Manufacturing Co. ? 

Ans. It is considered a good sheeting. 

Q. 612. Is it a popular sheeting in the trade? 

Ans. Very. 

Q. 613. How do your customers enquire for the sheeting ? 

Ans. Generally they call for the L L sheeting; some of them call 
for it by the right name, Lawrence L L, but not often. 

Q. 614. Do your customers or do you speak of such sheetings as 
L L, or double L sheetings? | 

Ans. Both ways; sometimes as L L,sometimes double L. Ido call 
it double L. 


Cross-examination: 


X Q. 615. You have handled 4-yard sheeting mainly of the 
Lawrence Mills make, have you not? | 

Ans. Yes, sir; mostly. 

X Q. 616. How are those sheetings billed or invoiced to you; 
under what designation ? 

Ans. Lawrence double L. 

X Q. 617. How do you sell and bill them ? 

Ans. Sometimes Lawrence L L, and sometimes as L L only. 
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X Q. 618. Have you ever seen or handled the brown sheeting 
stamped Shawmut L L? 

Ans. Not to my knowledge. 

X Q. 619. Is not the 4-yard sheeting made by the Lawrence 
105 Mills usually known and designated among jobbers and re- 
tailers as Lawrence L L sheeting? 

Ans. It is among jobbers, but not so much among retailers. 

X Q. 620. Is it not designated Lawrence L L among retailers more 
often than by the letters simply L L? 

Ans. By the retail merchants It 1s. 

X Q. 621. Then those goods are generally known and designated 
; by jobbers and retail merchants as Lawrence L L sheetings, are they 
é not ? 

Ans. Yes, sir. 

‘ X Q. 622. Have you at any time handled any other 4-yard sheet- 
; ing made by factories other than the Lawrence Co. stamped L L? 
Ans. Yes, sir; we have handled Graniteville L L. 
; 


X Q. 6238. At such times did not you always distinguish the two 
as Lawrence L L and Graniteville L L? 
Ans. No,sir; we often call them L L sheeting and sell them both 
as L L sheeting. 
; X Q. 624. Is it not generally understood among jobbers and re- 
, tailers that L L stamped upon brown sheetings indicate that they 
j run 4 yards to the pound, and is not L L accepted by them as ex- 
ae pressing this fact? 
P Ans. Well, that was my understanding. 
y X Q. 625. Have you ever attempted any deception by selling the 
‘ Graniteville L L, under the suggestion, directly or impliedly, that 
: they were in fact made by the Lawrence Manufacturing Co. ? 
’ Ans. No, sir. 
' X Q. 626. Suppose one of your customers had to your knowledge 
) been getting of you Graniteville L L sheeting and not Law- 
106 rence L L, and afterwards should make an order for L L sheet- 
ing, would you not send him the Graniteville? 
Ans. Yes, sir. 
, X Q. 627. Reversing, now, the facts, and supposing he had been 
purchasing Lawrence L L, you would then send the Lawrence, 
would you not? 
Ans. Yes, sir. 
X Q. 628. State whether or not you have seen in the market 
with which you are familiar a brown sheeting stamped Atlantic 
Mills L L? 
| Ans. Yes, sir. 
X Q. 629. A person looking at merely and not handling brown 
sheeting could not tell the ditference as to weight, say, between 4- 
yard, 4.50, and 5-yard sheeting, could they ? 
Ans. No, sir; not unless they get very close to it and examine it 
very close. 
X Q. 630. It would take an expert even then, would it not? 
Ans. It would take a pretty good judge of goods. 
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Redirect examination: 


Q. 631. With reference to other L L sheetings than the Lawrence, 

vara state whether or not, in your opinion, the ordinary retail 

uyer from retail merchants would be deceived in supposing that 

they were purchasing Lawrence L L, were they familiar with such 
goods, when seeing the trade-mark L L stamped thereon. 

Ans. You can sell the average customer any muslin with L L on 

them at the same price or for the same goods as the Lawrence L L. 

Q. 632. Would not an ordinary customer, familiar with Lawrence 

L L, be deceived, by seeing L L stamped on goods of other manufact- 
urers, 1n supposing them to be Lawrence goods? 

107 Ans. That could be done with fully half of our custom- 

ers, In my opinion. 
Q. 633. ‘How long have you been selling the “Graniteville L L” 


sheetings ? 
Ans. On and off for five years, I believe; I am not positive. 


Recross-examination: 


X Q. 634. Do not your customers when they come in simply ask 
for L L sheeting or such as they may want? 

Ans. No,sir; they generally ask for brown muslin; some of them 
ask for the brand they want. 

X Q. 635. How many of them look at the brand before purchas- 
ing, do you suppose ? 

Ans. Not half of them. 

X Q. 686. The retail dealers know very well that the Graniteville 


goods are not made by the Lawrence Co., do they not? 
Ans. I think they do; most of them do. 


Redirect examination : 
Q. 637. But when you order goods from jobbers you are particu- 


lar to designate them as “ L L” sheetings, are you not ? 
Ans. We designate as Graniteville L L, Lawrence L L, or either 


brand we mav wish. 
H. W. MEUSCHKE. 


J. W. Lyons, being duly sworn, deposed as follows: 


Q. 638. State your name, age, residence, and occupation. 
Ans. Name, J. W. Lyons; age, 40; residence, Sedalia; occupa- 
tion, retail dry-goods merchant. 
108 Q. 639. How long have you been engaged in the business 
of retail dry-goods merchant, and where ? 

Ans. I have been engaged since 1869. I have been in business 
in Randolph Co., Mo., at Memphis, Mo., Columbia, Mo., and have a 
store there now, and just a few weeks at Sedalia. 

Q. 640. As such merchant have you dealt in and aon brown 
sheetings stamped with the trade-mark LL? 

Ans. I have. 

Q. 641. For how long? 

Ans. For twelve or fifteen years, that I remember of. 
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Q. 642. What meaning or significance is conveyed to your mind 
and the trade with which you are familiar, has this trade-mark L 
L when applied to sheetings ? 

Ans. It is a muslin made by the Lawrence Manufacturing Com- 

any. : 

Q. 643. Have you ever handled any other brown sheetings 
marked L L than goods made by Lawrence Manufacturing Com- 
pany; if so, how were they stamped ? 

Ans. Yes, sir; I have handled other brown muslins stamped L 
L. Well, they are stamped with the name of the manufacturing 
company—for instance, Lancaster Mills, and the Beaver Dam, and 
others that I don’t remember just now. Lancaster Mills we have 
in stock now. 

Q. 644. Do you remember whether such L L sheetings was 
stamped with the words “ Lancaster Mills,” or simply the word 
‘* Lancaster ? ” 

Ans. My impression is that they are “ Lancaster Mills,” and other 
than the Lawrence are stamped with the names of the mills. 

Q. 645. Where are the Lancaster L L made, if you know? 

Ans. Iam not positive; we buy them of jobbers, Crow, Harga- 

done & Co., St. Louis, Mo. 
109 Q. 646. When you have other sheetings than the Lawrence 
L L in stock atthe same time with the Lawrence L L, which 
do you give preference to in selling to your customers ? 

Ans. We give preference to the one which affords us the best 
rofit. 

. Q. 647. Have you ever given such preference as against the Law- 
rence L L? If so, how is this done? 

Ans. Well, we expose for sale the muslin that affords the greatest 

rofit. 

. Q. 648. If you can sell the Beaver Dam or Lancaster L L at any 

given time at a greater profit than the Lawrence L L, and should 

expose the former, what do you do with the Lawrenca Lit 

Ans. I would secrete it from the trade. 

Q. 649. Have you ever secreted the Lawrence L L and exposed 
the Beaver Dam L L? 

Ans. I have secreted the L L and sold other L L muslin. 

Q. 650. Can you recall to mind whether you have ever sold the 
Beaver Dam L L or the Lancaster L L when having in stock the 
Lawrence L L, which you secreted ? 

Ans. I have sold other L L muslin when we have had in stock 
other than the Lawrence L L. 

Q. 651. At such times would the Lawrence L L be secreted ? 

Ans. Yes. 

Q. 652. Should a customer come in at such times and ask for L 
L muslin you would then sell him the Beaver Dam or Lancaster 
L Lin preference to the Lawrence L L; is or not this — 

Ans. Yes, sir; we would sell him the “Lancaster” or “Beaver 
Dam ” in preference to the “ L L.” 
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110 Cross-examination: 


X Q. 653. Do you mean to say that you allowed a customer to call 
for one brand of goods—that you deceived him by selling hima 
different brand, when he was under the impression that he was 
getting a different brand from the one you aciually sold him ? 

Ans. No, sir; we did not deceive him. | 

X Q. 654. Then when he called for“ L L” and you sold him 
“ Lancaster ” or “ Beaver Dam ” you understood that the letters L 
L applied to those brands as well as to the Lawrence Mills, did you 
not ? | 
Ans. No. sir; I did not, for I think the customers carried only in 
their mind the two L’s—L L. 

X Q. 655. Do you think that when the customer called for L L 
he meant to indicate that he wanted goods made by the Lawrence 
Mills, or merely that he wanted the grade known as four-yard goods, 
irrespective of the maker? 

Ans. I do not know what you mean by four-yard goods. 

X Q. 656. I mean goods running four yards to the pound. With 
this explanation answer the last question. 

Ans. I do not think the customer knew anything about that. 

X Q. 657. Then -when the customer, as you have described in 
answer to question No. 652, here read you, would ask you for double 
L muslin, what did you understand him to mean? 

Ans. I understood him to mean he wanted muslin branded “ L L,” 
and such we would give him. 

X Q. 658. You did not then understand that he meant to call 
particularly for muslin made by the Lawrence Mills? 

Ans. No, sir; I do not think the trade knows anything about 
the Lawrence Mills. What I mean by trade is consumers of muslin. 


111 #£Redirect examination: 


Q. 659. But the jobbers and retail merchants know about the 
Lawrence Mills or the Lawrence Manufacturing Company, do they 
or not? 

Ans. I don’t know. 

Q. 660. Do you or not know that there is an L L sheeting made 
by the Lawrence Mills or a sheeting called the “ Lawrence L L?” 

Ans. Yes, sir; I do. 

Q. 661. In ordering such sheetings how do you make your order? 

Ans. We name the brand of goods wanted. : 

Q. 662. Do you order them as “ Lawrence L L” if you want Law- 
rence L L? 

Ans. Yes, sir. | 

Q. 663. Did you ever order.any double L sheeting as “ Lawrence L 
L” and get any other than those branded “ Lawrence L L?” | 


Defendant objects to this question as irrelevant and incompe- 
tent. | 
Ans. I think we have, but the jobber always sent an explana- 
tion. . | 
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Q. 664. What LL have you received when you have ordered 
“ Lawrence L L?” 

Ans. We usually receive what we order. If they ship us any 
other L L they send an explanation why they send any other 
L L in place of the “Lawrence L L.” I can’t recall name of brands 


so sent. 
J. W. LYONS. 


112 H. H. Mareav, being duly sworn, deposes as follows: 


Q. 665. State vour name, age, residence, and occupation. 

Ans. Name, H. H. Marean ; age, 40; residence, Sedalia; occupa- 
tion, retail dry goods. 

Q. 666. How long have you been engaged in the dry-goods busi- 
ness ? 

Ans. Fifteen years. 

Q. 667. As such merchant have you handled and sold brown 
sheeting stamped with “LL;” and, if so, what LL have you so 
handled ? 

Ans. Well, I have sold, since I have been in business here, more 
of the Lawrence L L sheeting. 

Q. 668. What have you. to say as to the quality of such sheeting 
and its popularity as compared to other brown sheetings ? 

Ans. It is a sheeting I always like, and I have always thought my 
trade liked it better; it suited me better than anything else. 

Q. 669. Please state whether or not you have ever ordered Law- 
rence L L sheeting and received instead of Lawrence L L other L 
L; and, if so, what? 


Defendant objects to this question as irrelevant and incompe- 
tent. 


‘Ans. I think I have. I have received them with the understand- 
ing, though, that if I did not like them I could send them back. 
Well, I don’t know if I can state positively, but I believe Beaver 
Dam and several other L L sheetings we have had sent us. It seems 
to me they wrote us that they were out of Lawrence L L. 

Q. 670. Do you mean that these L L sheetings were sent you when 
you ordered “ Lawrence L L?” 

Ans. Yes; that is what I mean. 
113. Q. 671. Will you be kind enough to give us the names, if 
you can remember them, of such L L sheetings so sent you 

when you ordered “ Lawrence LL?” 

Ans. Well, I don’t know as I can remember. It seems to me 
Beaver Dam, or some other made down in Tennessee. 

Q. 672. You have handled and sold Beaver Dam L L, have you 
not ? 

Ans. Yes; we have; a few. 

Q. 673. Did you ever order them as “ Beaver Dam L L?” 


Ans. No, sir. 
Q. 674. The L L which you think were made in Tennessee and 
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which were sent you, as above stated, do you recognize them as being 
called “Cumberland L L?” 

Ans. Well, I don’t recognize them as being called that particu- 
larly. I know it is an L L sheeting. 

Q. 675. Do you know who sent you such sheetings ? 

Ans. I don’t remember exactly, but somebody in St. Louis; either 
Sam’! C. Davis & Co., Simon Greggory & Co., or Crow, Hargadone & 
Co., as we purchase from all three, but it is my impression from 
Samuel C. Davis & Co. | 

Q. 676. Please state whether or not, in your opinion, the ordinary 
retail purchaser familiar with the Lawrence L L sheetings would 
be deceived by seeing “LL” stamped on other sheeting, such as 
“ Beaver Dam” and “Cumberland,” in supposing them to be the 
“ Lawrence L L” sheeting. 

Ans. No; I don’t think they would—take a man of any ordinary 
sense. 

Q. 677. Suppose if the rest of brand or stamp on such sheeting 
were concealed and only the L L exposed to view, is it not likely, 
then, that such a customer would be deceived? Iam not speaking 
of the retail merchant, but the ordinary country customer who buys 

from the retai! merchant. 
114 Ans. Yes; I think it most probable that they might take it 
as “ Lawrence L L sheeting or any other L L.” 

Q. 678. With the explanation in the last question, question 676 is 
repeated to the witness, or, to repeat my question: “ Please state 
whether or not, in your opinion, the ordinary retail purchaser (I do 
not mean the retail merchant, but the purchaser from the merchant 
or the consumer) familiar with the Lawrence L L sheeting, would 
be deceived by seeing L L stamped on other sheetings, such as 
‘Beaver Dam’ and ‘Cumberland,’ in supposing them to be the 
‘Lawrence L L’ sheeting.” 


(Mr. Rainey, solicitor for complainant, over the exception of the 
defendant, here stated to the witness that his foregoing answer to 
question 676 was different from the answer witness had given Mr. 
Rainey to the same question privately before being put on the stand, 
and that witness had misunderstood his question 676.) 


Ans. Well, I think it is more than likely they might take it for 
the “Lawrence LL” sheeting; that is my idea; I don’t know 
whether it is correct or not; that is my opinion. 

Q. 679. State whether or not the same would be your opinion with 
reference to sheeting stamped with “LL,” as on Exhibit Four, 
known as Crescent City. Mills stamp. 

Ans. I don’t see why it shouldn’t be. 

Q. 680. Same question as to sheetings branded “ Hoosier State 
sheetings L L,” which is here exhibited to witness. 

Ans. I should think so. 


This sample is offered in evidence as Exhibit No. 7. 


Q. 681. Same question as to sample stamped “ Badger State sheet- 
ings L L” (sample shown witness). 


{| -- 


ee @ <a 


THE TENNESSEE MANUFACTURING CO. 77 


Ans. I should think so. 
This sample is offered in evidence as No. 8. 


Q. 682. Same question as to sheeting stamped “ Pacolet Manu- 
facturing Co. L L” (sample shown witness). 
115 Ans. I should think so. 


This sample is offered in evidence as Evidence No. 9. 


Q. 683. Please examine Exhibit No. 5, stamped “ Cumberland 
sheeting L L,” and Exhibit No. 6, “ Beaver Dam sheeting L L,” and 
state whether you recognize these samples as being similar to those 
stamped upon sheetings sent you, as above stated, by you, “ Beaver 
Dam sheeting L L” and “ Cumberland L L?” 

Ans. I think they are the same goods. 


Cross-examination: 


X Q. 684. Do you mean to say that this mistaking the several 
exhibits for “ Lawrence L L” might occur with thein spread out 
where the whole label is visible, or merely when folded,as stated in 


former questions, with only the “LL” visible to that customer ? 


Ans. I think that is liable to occur—sheeting with “ L L” on it. 

X Q. 685. Repeat the last question. 

Ans. I think it is lable to occur, it makes no difference how they 

were folded. The L L is the prominent feature on them. 

X Q. 686. How are the “Lawrence L L” sheetings billed or in- 
voiced to you—under what title or name? 

Ans. “ Lawrence L L” usually, I think; [ ain not positive about 
that, but that is my opinion. 

X Q. 687. Are they not known in the trade as “ Lawrence L L” 
sheeting ? | 

Ans. Lawrence double L sheeting is what I have always heard 
them spoken of. 

X Q. 688. Have you ever sold “Shawmut L L” sheeting? 

Ans. I think I have some years ago. 
116 X Q. 689. Are they not known in the trade as “Shawmut 
LL?” 

Ans. I think’so. 

X Q. 690. Have you ever handled or seen in the trade sheetings 
branded “Atlantic Mill L L?” 

Ans. I don’t remember that sheeting. 

X Q. 691. Please examine Exhibit Five here shown you, and show 
what similarity, if any, there is between that and the brand on the 
“ Lawrence L L” sheeting. 

Ans. I see that it is “ L L” sheeting. 

X Q. 692. Are not the double L’s in very different type and very 
dissimilar from those on the “ Lawrence L L” goods ? 

Ans. I see a different type, and that is about all. 

X Q. 693. Are they not considerably larger ? 

Ans. There seems to be a difference in size. 

X Q. 694. Are not those on the “ Lawrence” goods solid block 
letters and are not the others open fancy letters? 
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Ans. Yes; they don’t seem to be exactly alike. They seem to be 
a little larger on the “Cumberland” than onthe “ Lawrence.” They 
are very distinct, though, on the “ Lawrence.” 

X Q. 695. Are not the other letters on the stamp different in size, 
appearance, and arrangement from those on the “ Lawrence” goods? 

Ans. Yes; they are different. 

X Q. 696. Now, do you mean to say that a person familiar with 
the brand on the Lawrence goods could easily suppose that the other 
brand on the Cumberland goods was the same, and that they repre- 
sented the same goods, by the same manufacturer ? : 

Ans. No; I don’t say that; for a person familiar with the brand, 

thev would know the difference. 
117 X Q. 697. Now, I will call your attention to the fact that 

question No. 678 and the following one, in answer to which, 
wherein you spoke of similarity In appearance, contained the words, 
tlie ordinary retail purchaser familiar with the Lawrence L L sheet- 
ings would be deceived by seeing L L stamped on Beaver Dam and 
the several samples shown you, and ask whether vou meant to say 
that such deception might be produced upon one familiar with the 
Lawrence sheetings ? 

Ans. Well, not one familiar with the Lawrence L L sheeting. A 
consumer seeing L I. on sheeting might possibly take it for Law- 
rence L L sheeting. 

X Q. 698. When you received other L Lsheeting from the jobbers 
instead of the Lawrence L L which you ordered you understood at 
the time that those sheetings were not sold to you as the Lawrence 
make, did you not? 

Ans. Yes, sir; they were not sold to me for Lawrence. 

X Q. 699. Is it not generally understood in the trade that L L 
upon sheeting indicated that it is of the grade known as four-yard 
sheeting—that is, measuring four yards to the pound ? 

Ans. No, sir; I never knew that before. 

X Q. 700. Did you know what grade, rated by yards to the pound, 
the Lawrence Mills used L L upon ? 

Ans. No, sir; I do not. 

X Q. 701. Did you ever see sheeting made by the Lawrence Com- 
pany stamped L L alone, without the accompanying words Law- 
rence Mills sheeting ? 

Ans. No, sir; I never did. 

X Q. 702. Then is not L L connected with the Lawrence goods 
as used in company with the words Lawrence Mills sheeting ? 

Ans. Double L sheeting is always connected with the words 

Lawrence Mills sheeting in my mind. It may be because I 
118 have handled it more than any other. 

X Q. 703. Do you undertake to say that among the retail 
purchasers and consumers there is any general understanding as to 
signification of the letters L L, or is it confined to jobbers or retail 
dealers ? 

Ans. Well, I don’t know as I could answer that directly. We 
speak of these sheetings as L L sheetings, it seems to. 1 don’t know 
as I can answer that question exactly. 
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X Q. 704. Do you handle any other L L sheeting than the Law- 
rence ? 

Ans. Yes; we have had the Beaver Dam, Cumberland, and 
Shawmut, and some others I don’t remember. Sold more of the 
Lawrence than any other. I have sold these goods for fifteen years. 


These other double L goods were bought to take the place of Law- 
rence L L. 


Defendant excepts to so much of witness’ statement as follows : 


The words “I don’t remember,” as being volunteered by witness and 
not responsive. 


X Q. 705. You called these other goods L L sheeting, did you 
not ? 

Ans. Yes, sir. 

X Q. 706. You distinguished them from each other as Lawrence 
L L,Cumberland L L, Beaver Dam L L, etc., did you not? 

Ans. Yes. 

X Q. 707. They are so known to the trade, were they not? 

Ans. Yes. 


H. H. MAREAN. 


Further taking depositions adjourned to Kansas City, Wednesday, 
June 23rd, 1886. 


119 Srate or MissourI, aa 
Peitis County, 


I, John B. Jaynes, notary public, do certify that the foregoing 
depositions of H. W. Meuschke, J. W. Lyons, and H. H. Marean 
were taken before me on this 22nd day of June, 1886, by consent as 
above stated ; that said depositions were written down by me and 


signed by the witnesses in my presence, said witnesses first being 
duly sworn by me. 


Witness my hand and seal of office. 
J. B. JAYNES, 
Notary Public. 


4,775 words, @ 15c. per hundred -_-~-------------------- $7 50 
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$9 50 


Charges in this State fixed by statute. 
120 Depositions resumed at Kansas City, Missouri, on this 23d 
of June, 1886, pursuant to adjournment from Sedalia, Mis- 
sourl, of June 22d. 


Taken hefore L. E. Wyne, a notary public in and for Jackson 
county, Missouri. 

Present: W. G. Rainey, solicitor for complainant, and J. M. Dick- 
inson, solicitor for the Tenn. Manufacturing Co., and who also rep- 
resents the solicitors for the Evansville Manufacturing Co. and Au- 
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rora Cotton Mills, as to witnesses whose names have been given in 
the notices, but as to other witnesses he only cross-examines, subject 
to approval of said solicitors. 


GrorcE R. CHuMasERO, being duly sworn, deposes as follows: 


Q. 708. State your name, age, residence, and occupation. | 

Ans. My name is George R. Chumasero; age, 44; residence, 
Kansas City; have charge of domestics in the wholesale house of 
W. B. Grimes. | 

Q. 709. How long have you been in the dry-goods business? 

Ans. Something over twelve years. 

Q. 710. Are you familiar with and have you sold heavy brown 
sheetings branded with the trade-mark L L? 

Ans. I am and have. 

Q. 711. What significance and meaning has this trade-mark to 
you and to the trade? 

Ans. In receiving an order for L L heavy brown sheeting I should 
consider it meant a Lawrence L L. | 

Q. 712. Have you ever received any orders for L L sheeting with- 
out any other word or designation ? 


Defendant excepts to any answer of witness applying to written 
orders on the ground that the orders themselves are the best evi- 
dence. 


121 Ans. I have. 
Q. 713. What did you understand such an order to mean? 

Ans. The Lawrence L L. 

Q. 714. Is it or not a fact that the meaning of L Lto the trade gen- 
erally is goods made by the Lawrence Manufacturing Co.? 

Ans. It is. : 

Q. 715. What have you to say about the popularity of Lawrence 
L L in the trade? 

Ans. It is the most popular brand in the market at the price. 

Q. 716. Does your house handle and sell any other. L L sheeting 
than the Lawrence L L; if so, how are they branded and by whom 
made ? | 

Ans. They do handle other L L—Pacolett L L, Kaw River L L, 
made in Indiana, and Pride of the South L L. 


Cross-examinatioun: 


X Q. 717. Where have you been engaged in the dry-goods busi- 
ness and for what periods? 

Ans. In Chicago, with John V. Farwell & Co., for twelve years, 
and also with W. B. Grimes’ Dry-Goods Co. since the 15th of Janu- 
ary, 1886. | 

X Q. 718. Then you have only been in the Kansas City trade for 
a few months? 

mg For the last six months I have been in the Kansas City 
trade. 
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X Q. 719. In speaking of the meaning of L L on brown sheeting 
ym merely give your own understanding as to its meaning, do you 


not? 
Ans. I do. 
122 X Q. 720. You have been most familiar with the Lawrence 
make of “ L L” sheeting, have you not? 

Ans. I have. 

X Q. 721. In speaking of the meaning of L L on brown sheeting 
do you undertake to speak of its meaning in the general trade or do 
you merely speak as to your personal. understanding of it? 

Ans. Well, I speak, of course, as to my personal understanding of 
it and its being most popular LL among the trade. 

X Q. 722. It is known in thetrade as Lawrence L L sheeting, is 
it not? 

Ans. It is. 

X Q. 723. The other brands you mention are known in the trade 
as Kaw River L L and Pride of the South L L, are they not? 

Ans. They are. 

X Q. 724. The orders you spoke of receiving were written orders, 
were they not? 

Ans. They were. 

X Q. 725. Do you know in the trade a brown sheeting branded 
Atlantic Mills L L? 

Ans. I do; they are fine brown, not manny brown; they do not 
come in contact with Lawrence L L. 


(Defendant excepts to all of the foregoing answer after the words 
“T do” on the ground that it was volunteered by the witness and 
was not responsive to the question.) 


X Q. 726. They are known inthe trade as Atlantic L L sheet- 
ings, are they not? 
Ans. They are. 
X Q. 727. In selling the Lawrence goods and the others you 
123 _—ibill them as Lawrence L L, Kaw River L L, and Pride of the 
South L L, do you not? 
Ans. I do. 


Redirect examination: 


Q. 728. Have you ever received any orders for L L sheeting that 
were not written ? 

Ans. That is a pretty difficult question for me to answer; the 
order is either written or verbal; yes, I have received verbal orders 
for them. 

Q. 729. When you received such verbal orders for L L sheeting 
what did you understand the party making such orders to want? 

Ans. Lawrence L L. 

Q. 730. When receiving such verbal and written orders for L L 
sheeting have you always filled them with Lawrence goods ? 

Ans. We have, as long as we had the Lawrence L L in stock; 
when we were out of L L we substituted other L L in place. 


11—1039 
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Recross-examination: 


X Q. 731. Have you not customers who buy of you the Kaw River 
L L, and others who buy the Pride of the South LL? 

Ans. We have. | 

X Q. 732. Do not such customers sometimes speak of these in 
short—~. e., in abbreviations, as L L’s? | 

Ans. There are exceptional cases, but very few. 

X Q. 733. When you were out of Lawrence L L’s, and furnished 
in their stead other L L goods, your customers understood that the 
L L’s furnished them were not made by the Lawrence Mills, did 

they not? 
124 Ans. I presume they did. 
X Q. 734. You did not attempt to deceive them by send- 
ing another make of goods instead of the Lawrence make, did 
rou? 

Ans. I did not. 

X Q. 735. In such cases did you not accompany the filling of the 
written or verbal orders with the statement that you were out of 
Lawrence L L? 


Ans. I did. 
X Q. 736. Is it not generally known to your trade that the Kaw 


River L L’s and the Pride of the South L L’s and the Pacolette 
L L’s and the Lawrence are each made by different manufact- 
urers ? 
Ans. It is so generally understood by the trade. 
GEO. R. CHUMASERO. 


By agreement the deposition to be taken at Kansas City shall be 
taken by 8S. H. Rickenbrode in short-hand and transcribed on the 


type-writer. 


EpwIn B. WinGate, being duly sworn, deposes as follows : 


By Mr. Rainey: 


- Q. 737. Please state your name, age, residence, and occupation. 
Ans. Edwin B. Wingate; age, thirty-two; residence, Kansas City ; 
occupation, buyer for W. B. Grimes Dry-Goods Company. 
Q. 738. What business is the W. B. Grimes Dry-Goods Company 
engaged in? 
Ans. Whosale dry goods, notions, and furnishing goods. 
Q. 739. How long have you been employed by this concern ? 
Ans. Three years. 
Q. 740. How long have you been engaged in the dry-goods 
125 __ business. | ; 
Ans. Fifteen years. | 
Q. 741. Previous to your going into the employ of the Grimes 
Company where were you. employed and with whom ? 
Ans. Bullene, Moores & Emery, of Kansas City. _ 
Q. 742. What business is the latter firm engaged in ? 
Ans. Wholesale dry goods, notions, and furnishing goods. 
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Q. 743. These two firms, the Grimes Company and Bullene, Moore 
& Co., are known as what js called jobbers, also ? 

Ans. Yes, sir. 

Q. 744. Do you know and are you familiar with brown sheetings 
known as the Lawrence “ L L.” goods? 

Ans. Yes, sir. 

Q. 745. How long have you been familiar with such sheetings? 

Ans. Fifteen years. 

Q. 746. Been purchasing and selling to the trade during that 
time? 

Ans. Yes, sir. 

Q. 747. What do you know of the popularity of these goods in 
the trade ? 

Ans. I know that they are popular goods. 

Q. 748. Popular with the retail trade ? 

Ans. Yes, sir. 

Q. 749. What “ L L” skeeting is the house you are now with sell- 
ing at present besides the Lawrence “ L L?” 

Ans. The Atlantic “LL” and Kaw River “ L L.” 

Q. 750. Have you sold any other “L L” besides these just men- 

tioned ? 
126 Ans. Yes, sir. 
Q. 751. Which ? 
Ans. Graniteville, Pacolet L L, Aurora L L, and Beaver Dam 


LL. 


Q. 752. For how long have you hes familiar with these L L 
sheetings ? 

Ans. Fifteen years; ever since I have been in the trade. 

Q. 753. In all these you have mentioned ? 

Ans. Did you ask for all of them ? 

Q. 754. Yes. 

Ans. For four years. 

Q. 755. Up to this, the past four years, the Lawrence was the L L 
sheeting you sold to the trade? 


Defendant excepts to this question as leading. 


Q. 756. I am confining my question to 4-yard goods ? 

Ans. Well, do you mean sell entirely to the trade? 

Q. 757. What 4-yard L L goods did you sell to the trade previous. 
to the past four vears of any other besides the Lawrence L L? 

Ans. Badger State L L; we used to sell that. 

Q. 758. How long have you known the Badger State L L? 

Ans. Eight years, I should say. 

Q. 759. Previous to this time was there any other 4-yard goods 
stamped L L besides the Lawrence? 

Ans. None that I know of, excepting the Shawmut L L, which 
was the second of the Lawrence L L. 

Q. 760. The Atlantic “LL L” are not 4-yard goods? 

Ans. No, sir; they are 5-yard goods. 

Q. 761. Do they come in competition in the market in any 

127. ~way with the 4-yard goods with the Lawrence L L? 
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Ans. No, sir. 
Q. 762. As compared with all other L L goods, how many of the 


Lawrence L L have you sold since other L L goods have come into 
the market ? 

Ans. Three times as many as any other one line. 

Q. 763. As compared to all together? 

Ans. Possibly one-third more. 

Q. 764. One-third more of Lawrence L L than any other L L put 
together? | 

Ans. All that we have carried; yes, sir. 

Q. 765. At the present time what proportion of Lawrence L L do 
you carry as compared to all other L L? 

Ans. Twice as many. This is an estimate. 

Q. 766. What firm or company did you purchase the Kaw River 
L L from ? 

Ans. Mackey, Nisbet & Co., Evansville, Ind. 

Q. 767. Who are this firm ? 3 

Ans. They are jobbers of dry goods and notions at Evansville, 
and also agents for the Crescent Mill, I think; I do not know Just 
exactly what the name of it is. 

Q. 768. Did you recognize the mill as being the Evansville Man- 
ufacturing Company ? 

Ans. No, sir; I did not. I do not know that I ever heard the 
name of.the mill. ? 

Q. 769. You do not know but one mill at Evansville that manu- 
factures these goods? 

Ans. Cotton goods; no, sir. 

Q. 770. State whether or not your house has this sheeting 
128 stamped with Kaw River; and if so, why is it done? 
Ans. Yes; we request Mackey, Nisbet & Co. to brand them 

that way, so as to give us a private brand of L L. 

Q. 771. What necessity is there for having this private brand of 
L L, if any? 

Ans. I do not know of any without it is to avoid competition with 
our neighbors on this line of goods. 

Q. 772. Have vour neighbors private brands also of L L? 

Ans. Yes, sir. 

Q. 773. Can you mention any? 

Ans. Missouri Valley L L and Binghampton L L. 

Q. 774. Who sell these L L, and by whom are they made? 


Ans. Tootle, Hannah & Co. sell Missouri L L, and Bullene, 


Moores and Emery & Co. sell Binghampton L L; both made by 
Mackey, Nisbet & Co. or sold by them. 

Q. 775. Do these L L that you have recently mentioned have any 
competition with the Lawrence L L? 

Ans. Yes, sir. 

Q. 776. Have you any knowledge of any other private brands on 
L L used by any other jobbers? 

Ans. I do not know that I have. 

Q. 777. You stated above that you have sold the Aurora L L. 
3 — did you get those goods? Where were they manufact- 
ure 
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Ans. We got the Aurora L L from the Aurora Cotton Mills, Au- 
rora, I}linois. 

Q. 778. Can you state where and under what circumstances you 
purchased these goods? 

Ans. I think about one year ago of the secretary of the mill. 
129 He made a trip to Kansas City and purchased some Aurora 
L L, with some other cottons, from him. 

Q. 779. Did you know of the Aurora L L before he came here? 

A. Yes, sir; I had bought them once before. 

Q. 780. Was there anything peculiar in your arrangement you 
made with him at the time with reference to the price of these 
goods? 

Defendant excepts to this question as irrelevant and incompe- 
tent. 


Ans. The goods were bought on memorandum and charged up to 
the house at the beginning of the fall season. 

Q. 781. What time of the year did you buy on memorandum ? 

Ans. I think just about this time in 1885. 

Q. 782. Was there any price given to you at the time, or was the 
price left open to be fixed by the price the goods should be that fall 
of the year? 

Ans. I think the price was stated, but the goods were put on mem- 
orandum so as to come in the fall business—that i is, in the last six 
months’ business of 1885. 

Q. 783. Did the treasurer of the company guarantee you the price 
as low as any 4-yard cotton or LL in the market in the fall of the 
year? 

Ans. Yes, sir. 

Q. 784. What L L cotton, if any, fixes the price of that class of 

oods ? 
. Ans, I think most of the L L 4-yard cottons are based on the price 
made by the Lawrence Mills. 

Q. 785. Is it or not a fact that it is known to the trade that the 
price fixed by the Lawrence Company on their L L governs the other 

I, L? 
130 A. I think it is; those that are perfectly standard 4-yard 
goods. 

Q. 786. Is there any difference in the price of Lawrence LL and 
those other L L you have mentioned; if so, what, when delivered 
to you? 

oe The only difference in the price is in the delivery; this varies 
from free delivery in our house to free delivery only to the Missis- 
sippi river point. 

Q. 787. Please explain what you mean by this free delivery. 

Ans. Freight prepaid to Kansas City or freight prepaid to Missis- 
sippi river point. 

Q. 788. By whom? 

Ans. By the manufacturers or agents of the respective cottons. 

Q. 789. These L L goods? 

Ans. Yes, sir. 
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Q. 790. Not of the Lawrence ? 7 

Ans. No; you are talking about the others. 

Q. 791. What about the freight on the Lawrence goods ; where do 
you purchase them and what freight do you pay ? 

Ans. We buy them of Townshend & Yale, New York, and most 
usually pay the freight from Lawrence, Mass., to Kansas City, about 
$1.25 per hundred pounds. 

Q. 792. Then, if I understand you, you mean this; please correct 
me if I am in error: That the Lawrence Company fixes the price of 
4-vard sheetings at Lawrence, Mass. Whatever that price may be 
you have to pay it there, and pay the freight on it from Lawrence to 
Kansas; but when you buy other 4-yard goods you get them at 
the same price as the Lawrence, freight free ; that is correct, 1s 1t? 

Ans. Yes, sir; that is correct. 
131 Q. 793. To illustrate: If the market price fixed by the 
Lawrence Company should be five cents per yard you would 
have to pay that at Lawrenceand the freight here; and if you were 
to buy the Aurora L Lor the Evansville LL you would have to 
pay five cents delivered at Kansas City free ; is that correct ? 

Ans. Yes. 

Q. 794. Can you state how Lawrence L L, as a rule, is ordered by 
the trade of you? : 

Ans. So many pieces of so many bales of Lawrence L L brown 
cotton. 

Q. 795. In filling such orders what is your custom ? 

Ans. When we have a Lawrence L L we most usually give them 
the entire quantity of that brand, if the customer is very desirable; 
if we have not the Lawrence L L we give them some other 4-yard 
cotton branded L L; orif the customer is not so desirable we divide 
the quantity, giving him a part of Lawrence L L and part of some 
other 4-yard cotton branded L L. 

Q. _ Do you try to keep on hand the Lawrence L L all the 
time ‘ 

Ans. Yes, sir. 

Q. 797. Why? 

Ans. Because the trade demands it. 


Cross-examination by Mr. Dickinson : 


X Q. 798. When you divide the filling of the order as stated, 
giving some Lawrence L Land some of other brands of L L, you 
do not sell the other brands representing them to be the Lawrence 
make, do you? 

Ans. No, sir. 

X Q. 799. It is well understood by your customers, is it not, that 

the Lawrence L L and these other L L named are made by 
132 = different manufacturers, is it not ? 
Ans. Yes, sir. 

X Q. 800. Are not the Lawrence goods known generally in the 
trade as Lawrence L L sheetings? 

Ans. Yes, sir. 
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X Q. 801. And the others are known respectively as Aurora L L 
and Kaw River L L sheetings, etc., are they not? 

Ans. Yes, sir. 

X Q. 802. In purchasing Lawrence L L sheetings are they not 
billed to you Lawrence L L sheetings? 

Ans. Yes, sir; I think they are; I think they are billed Lawrence 
L L. 

X Q. 803. You sell them under the title and a of Law- 
rence L L, do you not? 

Ans. Yes, sir. 

X Q. 804. How long have you known the Atlantic L L sheetings 
in the trade? 

Ans. I think for five years. 

X Q. 805. Is Mr. Geo. R. Chumasero employed in your house; 
and, if so, for how long has he been so emploved ? 

Ans. Yes, sir; he is employed in our house and has been for five 
months. 

X Q. 806. What special duties has he to perform there? 

Ans. He has charge of the basement stocks. 

X Q. 807. Just state what that stock is. 

Ans. It includes the bleached and brown cottons, flannels, 
blankeis, cleviots, and linens. 

X Q. 808. Did vou know him before he came there ? 

133 Ans. Not personally; no, sir. 

X Q. 809. Did you know from: him and his statements in 
what line of goods his experience had been in specially before he 
came to you? 

Ans. He had charge of the flannel and blanket stock of J. V. 
Farwell & Co., Chicago. 

X Q. 810. Is it not generally understood among jobbers and re- 
tailers who deal in brown sheetings that J: L means and designates 
sheetings running four yards to the pound ? 

Ans. This is the general acceptation of the term, as I understand 
it, of the letters. 


Redirect examination by Mr. RaINey: 


R. D. Q. —. Mr. Chumasero is a competent man to have charge of 
your domestic department, is he not, or you would net employ 
him? 

Ans. Well, I could not say that he was a competent man on cottons; 
I would not take his judgment on any cottons. Of course, he did 
not know anything about them only during the last five months. 

R. D. Q. 812. He fills his position there satisfactorily, does he 
not? 

Ans. In selling the goods. 

R. D. Q. 813. And he hasshown his familiarity with the trade, has 
he not, since he has been in your employ ? 

Ans. As a salesman; yes, sir. 

R. D. Q. 814. What scope of the country is reached by your 
house ? 


- 
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Ans. Kansas, Colorado, Nebraska, Indian Territory, and Western 


Missouri. 
(Signed) EDWIN B. WINGATE. 


134 Kansas City, June 24, 1886. 
Taking of testimony continued. 


Parties present as before. 


JaMES H. Dayton, being first duly sworn, deposes as follows: 
Examined by Mr. RAINEY: 


Q. 815. State your name, age, residence, and occupation. 

Ans. I stated my name; I am 49 years of age; residence, Kansas 
City, Missouri, and my occupation is merchant. 

Q. 816. With whom are you employed, and for how long have you 
been so employed ? 

Ans. Well, I am a member of the firm of W. B.Grimes & Co. I 
am one of the directors of the concern. 

Q. 817. And the question is, How long nave you been with them ? 

Ans. Since 1881—since its organization. Well, now, one minute, 
please ; you know when we first commenced it was not W. B. Grimes 
& Co. I have been with this concern ever since it was in existence. 

Q. 818. Before you went with the present concern where were you 
employed and in what business? 

Ans. A member of the concern of Tuttle, Hanna & Co. 

Q. 819. The question is, Where? 

Ans. Here at Kansas City. 

Q. 820. Before you went with the firm of Tuttle, Hanna & Co. 
where and with whom were you employed ? 

Ans. Asa member of the firm of R. L. McDonald & Co., of St. 
Joseph, Missouri, for a great many years. 

Q. 821. Are these several firms jobbers in the dry-goods 

trade ? 
135 Ans. Yes, sir; exclusively. 
Q. 822. For how long have you been engaged in the dry- 
goods business? 

‘Ans. Twenty-one years exactly the first day of July. 

Q. 823. Are you familiar with the jobbing and retail dry-goods 
trade in this country? 

Ans. I could not say that I am familiar with the retail; I am 
with the jobbing ; never done anything else. 

Q. 824. What sections of the country have been reached by these 
several firms during the time you have been with them ? 

Ans. Iowa, Nebraska, Kansas, New Mexico, Colorado, Indian 
Territory, Missouri. We have sold but very few goods in Arkansas 
and Texas; we have sold goods in other territory ; we sold some in 
Idaho and some in Montana. 

Q. 825. What have been your particular duties while connected 
with these several firms ? 

Ans. Salesman ; and the majority of the time I have been hand- 
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ling the domestic branch of the business; the domestic department, 
you might say. 

Q. 826. Are you familiar with, and for how long have. you been 
so familiar with, the brown sheetings, stamped with the trade-mark 
L L, made by the Lawrence Manufacturing Company ? 

Ans. Well, I have known them a great many years; I could not 
state just the years, but a great many years—for several years ; 
probably—let’s see, this is 1886—prebably sixteen years. 

Q. 827. Can you state the circumstances under which you first 
became familiar with these goods? 

Ans. Yes, sir; I can. 


Defendant excepts to the question as irrelevant and incompetent. 


136 Ans. My recollection is, the first I ever heard of the Law- 

rence LL muslin it was handled by a party in the city of 
St. Joseph named Bailey. I forgot the style of the firm, but Mr. 
Bailey was a member of the firm. That is the first I ever heard of 
it. Through them they had introduced them to the trade, and from 
that fact we were called on to keep the goods in our stock. 

Q. 828. By reason of the demand from the retailers ? 

Ans. Yes, sir; that is the first knowledge, I believe, I ever had of 
the Lawrence L L. 

Q.—. Where were you at that time, and in what concern ? 

Ans. R. L. McDonald & Company, in St. Joseph, Missouri. 

Q. 830. Did this firm supply themselves soon after that with this 
Lawrence L L? 

Ans. Yes, sir; after that, certainly. Understand, we had been 
handling other goods that we did not care about changing our 
linesin. I think we kept just as few as possible for a number of 
years. 

Q. 831. From that time to this you have-been familiar, more or 
less, with the Lawrence L L? 

Ans. Yes, sir. 

Q. 832. State whether or not, after you first commenced handling 
these L L goods, they became popular to the trade; and, if so, to 
what extent. 

Ans. Well, they became very popular with the trade. 

Q. 833. They became a staple article ? 

Ans. Well, they are the staple article. 

Q. 834. Well, did they at that time take that place asa staple 
article ? 

Ans. Well, not entirely; as I told you before, we endeavored 

to carry at the same time the goods we were accus- 
137  tomed to carry. 
Q. 835. These Agawam F’s were 4-yard goods? 

Ans. Yes, sir; that is my recollection. 

Q. 836. Did you have the Atlantic P’s at that time? 

Ans. Yes, sir. 

Q. 837. ‘That is also 4-yard goods ? 

Ans. Yes, sir. 

Q. 838. Please state whether or not the Lawrence L L super- 
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seded in the trade, or took its stand as against, these other 4-yard 
goods. 

Ans. The Lawrence Company manufactured a great many of 
them and there was a great demand for Lawrence L L. Of course 
that would make less demand for other 4-yard goods. They were 
the same weight goods. 

Q. 839. When did you leave St. Joseph? 

Ans. In 1877. 

Q. 840. Up to that time what had become the trade significance 
of the symbol or trade-mark “ L L,” when applied to sheetings ? 

Ans. What would you consider the L L? 

Q. 841. Yes, sir. 

Ans. I do not know whether there was any other L Lat that time 
than the Lawrence or not. I do not think there was. I do not re- 
member that there was up to 1877. There might have been. 

Q. 842. Can you state whether or not it had—(interrupted). 

Ans. I think possibly now that there was an Atlantic L L, which 
was a five-yard goods. 

Q. 843. But that did not come in competition with the Lawrence 

LL? 
138 Ans. No, sir; it was a different grade of goods. 

Q. 844. Can you state whether at that time these goods had 
achieved in the trade the significance that L L meant a 4-yard goods 
made by the Lawrence Manufacturing Company ? 

Ans. I think it did; that 1s my idea. 

Q. 845. What is the significance now; the same as it was then ? 

Ans. Well, there are a great many more L L sheetings made now 
of different brands. 

Q. 846. What does L L mean to you and to the trade? 

Ans. Do you mean a person just speaking of L L sheetings ? 

Q. 847. Yes, sir. : 

Ans. I should infer they meant Lawrence L L. 

Q. 848. So far as your knowledge goes, state whether or not that is 
the significance attached to it by the trade generally. 

Ans. I think it is. 

Q. 849. For how long have you known and been familiar with 
other L L in the trade? 

Ans. I could not say that positively; several years. 

Q. 850. What L L have you been so familiar with ? 

Ans. I believe we used to carry at Tuttle, Hanna & Co.’s the Mis- 
souri Valley LL; I think there was a brand of it. We have carried 
Kaw River L L; we carried an L L of my own name, Dayton L L. 
Our sheetings were all branded in my own name when we first 
started. 

Q. 851. What other L L? 

Ans. There is a Pride of the South L L,a Pacolet L L, and I 
think there was a Badger State L L we used to handle at 

Tuttle, Hanna & Co.’s; I know, whatever the name was, I 
139 think it was Badger State or Badger L L, I am not posi- 
tive. 

Q. 852. These L L’s you speak of as being held by your present 
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— known as the Dayton L L, by whom were they manufact- 
ured ? 

Ans. We bought them of Mackey, Nisbet & Co. 

Q. 853. You had them stamped Dayton ? 

Ans. Yes, sir; Dayton L L. 

Q. 854. Afterwards how was it changed ? 

Ans. We carried other letters or grades of ee goods that we 
had branded with different letters. 

Q. 855. But this particular brand? 

Ans. Was four-yard L L, now branded Kaw L L, the same goods 
exactly. 

Q. 856. State whether or not these several L L came in competi- 
tion in the trade with the Lawrence L L. 

A. They are the same weight goods, you know; they are made 


4-vard goods. 
Q. 857. Do you handle them exclusively or do you handle the 


Lawrence L Lalso ? 

Ans. We handle Kaw, Pride of the South, the Pacolet, and the 
Lawrence L L’s. Of course, the Dayton is not made any more since 
the Kaw took their place. 

Q. 858. How is the price of these several four-yard goods as com- 
pared with the Lawrence? 

Ans. The same; I think they are about the same. 

Q. 859. There 1 is some little difference made in freight? 

Ans. I think possibly there is; I do not know that fact, because I 
am not buying. 

Q. 860. Is it not a fact that your house are making a specialty in 

selling these Kaw River L L’s? 
140 Ans. Well, I could not answer that question, as I am not 
in the cotton department; I cannot say what they do about 
that. 
Q. 861. Have you any knowledge as to how these L L goods are 
ordered from the several firms you have been connected with ? 

Ans. How do you mean? 

Q. 862. Ordered from your house? 

Ans. You mean from our trade in the country ? 

Q. 863. Yes. 

Ans. They order whatever they want ; they order Kaw or Pacolet 
or Lawrence, as a rule; sometimes they order just L L sheeting. 

(). 864. How is it understood when you get such an order? 

Ans. Well, if the man isa good merchant I would infer he wanted 
Lawrence L L; we have a good deal of cross-roads trade in the 
country who do not know anything about the name of the L L— 
whether it is Lawrence or what itis; I would infer a good mer- 
chant would be ordering Lawren:e if he was ordering L L. 

Q. 865. How would you fill such orders if you would get an order 
for so many pieces of L L goods? 

Aus. That part of the business is managed by another party, and 
I could not answer that question direct. 

Q. 866. What is your opinion upon that subject ? 
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Ans. Well, my idea is if they ordered a double L they would put 
in most anything except Lawrence LL... 


Defendant excepts to the above as hearsay. 


Ans. (continued). I make out all the orders at home and 

141 have to answer for all the shortages, you know, and substitu- 

tions and everything of that character; that is what makes 

me a little familiar with this, but, of course, I do not know what the 
head of the department puts in or anything of that kind. 

Q. 867. From whom have you obtained the information you have 
just spoken of with reference to the filling of such orders from em- 
ployés in your house? 

Ans. Employés in the house. 


Defendant excepts to the above as irrelevant and hearsay. 


Q. 868. Have you any knowledge on this point of any L L goods 
being returned by a merchant to whom it had been sent who had 
ordered L L sheeting, because the house did not send him Lawrence 
L L sheeting ? 

Ans. Well, I have. 

Q. 869. That has been the case, has it not? 

Ans. Yes, sir. 

Q. 870. Do you know why they were returned ? 

Ans. Because they were not what they ordered. 

Q. 871. Have you any knowledge of this fact: Whether any of 
the several houses you have been with having in stock Lawrence 
L L goods and other L L have kept the Lawrence L L concealed and 
only supplying them when the customer refused to have other L L? 


Defendant excepts to the witness answering except of his own 
knowledge. 


Ans. I know that other L L have been substituted when they 
could be in a great many cases — other L L. © 

Q. 872. Have you any knowledge or information that any of these 
houses have kept the Lawrence L L out of sight for the purpose of 

puiting on the trade other L L they may have in stock ? 
142 Ans. I think they have. 
Q. 873. That has been done, has it not? 

Ans. I think so. 

Q. 874. Is it or not a fact that since the Lawrence L L has ob- 
tained its reputation, since the significance of L L to the trade meant 
Lawrence goods, that each of these several houses with whom you 
have been have been compelled by the demands of the trade to keep 
the Lawrence goods on hand? 

Ans. They always aim to keep some Lawrence LL on hand: 
sometimes they are out. 

Q. 875. But the intention is to always? 

Ans. Yes, as a rule. 

Q. 876. And this supply is kept to meet the demand of the trade? 

Ans. Yes, sir. 

Q. 877. Is it not also a fact that were it not for this demand that 
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your present house would not buy the Lawrence L L to supply the 
trade, but supply the trade with other L L which they can handle 
cheaper ? 

Ans. I think likely. 

Q. 878. Is it not a fact that you lose money, and has it not been 
so for some time past, in handling Lawrence LL? 

Ans. Yes, sir. 

Q. 879. What is the cause of this? 

Ans. It is put upon the market as leaders, as we term it, to in- 
fluence the trade. 

Q. 880. Is it not a fact that the Lawrence control the trade—the 
price ? 

Ans. To that extent. 
143 Q. 881. Then by reason of the competition of the other L 
L you are enabled to handle them at less price and make 

oo money in selling them at the same price you do the Lawrence 

L? 

Ans. I think the price is about the same as Lawrence L L, except, 
perhaps, the freights. 

Q. 882. Then in selling the same as the Lawrence — L you make 
more profit than on the Lawrence L L? 

Ans. Make more profit. 


Cross-examination by Mr. DicKINson: 


X Q. 883. How long have you known the Atlantic L L in the 
trade ? 

Ans. I cannot say. 

X Q. 884. Have you not known them in the trade for fifteen years 
or more? ) 

Ans. I cannot say; in fact, I am not very familiar with the goods. 

X Q. 885. Your customers and the trade generally understand 
that the Lawrence L L and the Kaw LE and the others named 
by you as 4-yard goods are made by different manufacturers, do 
they not? 

Ans. I presume they do. 

X Q. 886. You do not sell these other L L goods under the sug- 
gestion, direct or implied, that they are made by the Lawrence Mills, 
do you? 

Ans. No, sir. 

X Q. 887. Are not these several brands known and designated in 
the trade as Lawretice L L, Kaw L L, Pacolet L L, and Pride of the 
South L L, &e., as to other L L goods? 

Ans. Yes, sir. 
144 X Q. 888. They are severally invoiced to you from those 
of whom you purchase as Lawrence L L, Pacolet L L, etc., 
are they not? 

Ans. Yes, sir. 

X Q. 889. When you sell them you invoice or bill them as Law- 
rence L L, Pacolet L L, ete., do you not? 

Ans. Yes, sir. Now, our entry clerks sometimes might abbrevi- 
ate; they might put down L L without the make, let it be Lawrence 
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or what it might be; they might abbreviate, you know, and without 
any intent of disguising or concealing the name. 

X Q. 890. I am not asking you as to what might take place, but 
repeat the question and ask as to the general practice, so far as you 
know it? 

Ans. The general practice is to write the name. 

X Q. 891. Have not the words Lawrence L L been always coupled 
together in the trade in designating that goods, so far as you know ? 

Ans. Not always. 

X Q. 892. Do not sometimes persons who have purchased Kaw 
L L and no other L L goods sometimes abbreviate also and speak of 
them as L L’ 

Ans. Very likely. 

X Q. 893. In filling orders where Lawrence L L was ordered with 
other brands, have not your houses always explained to the cus- 
tomer the reason for substituting such other brands? 

Ans. They have given some reason. 

X Q. 894. They did not attempt to palm them off as Lawrence 
Mills make of L L, did they? 

Ans. Never. 

X Q. 895. Isit not a fact that L L used alone without con- 
145 nection with other words is generally accepted by the trade 
as meaning and designating 4-yard goods? 

Ans. I have never known any L L sheetings, to the best of my 
recollection, but what were 4-yard goods, or called 4-vard goods. 

X Q. 896. Do not those letters indicate to the trade and are they 
not accepted generally as indicating that the goods are 4-yard 
goods ? | 

Aus. I do not think three-fourths of our trade know what 4-yard 
goods are—what it means. 

X Q. 897. Do they know what 5-yard goods means ? 

Ans. I think not. 

X Q. 898. Have you any svecial connection with the cotton de- 
partment of your house now ? 

Ans. Not at present; no special connection. 

X Q. 899. Who has charge of that department ? 

Ans. Mr. E. B. Wingate. 

X Q. 900. You say vou never have known any L L sheetings but 
what was 4-yard goods. Now, let me ask if the Atlantic L L sheet- 
ings are not 5-yard goods? 

Ans. I think they are. 

X Q. 901. Are they not known in the trade as Atlantic L L? 

Ans. I suppose so. I lost sight of the Atlantic L L goods when 
speaking of 4-yard goods. 


Redirect examination by Mr. Rarney: 


R. D. Q. 902. All the jobbers know that L L means 4-yard sheet- 
ing, do they not? 
Ans. I could not answer that question—all the jobbers. 
R. D. Q. 903. What would be your opinion about that ? 
146 Ans. My opinion is they ought to know. 


(Signed) J. H. DAYTON. 
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It is stipulated by the parties that the depositions of Edwin B. 
’ Wingate and Mr. J. H. Dayton shall be taken by the stenographer 
"as above stated; that the said witness having signed the stenog- 
_ rapher’s notes the signature of the witnesses to the depositions is 
» waived and they shall be copied by the stenographer. 
4 
, STATE OF MissourI, \s 

County of Jackson, 


I, L. E. Wyne, a notary public in and for said county and State, 
do hereby certify that the foregoing witnesses were duly sworn by 
me before they gave their testimony ; that said depositions, except- 
ing that of George Chumasero, were taken by consent by stenog- 
rapher and written out on type-writer by said stenographer. 

. [ SEAL. ] L. E. WYNE, 
Notary Public. 


é Fees, $6.90; paid by complainant. 
8 L. E. WYNE, Notary. 


3147 (Questions 904 to 937, inclusive, were interrogatories written 
out to be propounded to the witness Evans, at Kansas City, 
but the same were not forwarded to be answered.—R. & R.) 


ba aeasitiili of witnesses produced, sworn, and examined at the office 
of White & Spencer, in the city of St. Joseph, county of Buchanan, 
State of Missouri, before me, the undersigned, a notary public, in 
. a certain cause now pending in the circuit court of the United 
+ States between ‘I'he Lawrence Manufacturing Company, plaintiffs, 
. and Aurora Cotton Mills e al., defendants, on the part of the 
* plaintiff. 


( 
- CHARLES B. SANDERS, of lawful age, being sworn and examined 
on the part of the plaintiff, deposeth and says: 

Questions by Mr. RaIney: 


Q. 937. State your name, age, residence and occupation. 
, Ans. My name is Char'es B. Sanders; age, 29; residence, St. 
Jpseph, Missouri; occupation, member firm R. L. McDonald, dry- 
gpods jobbers. 
Q. 938. What are your particular duties as member of said firm? 
,Ans. Well, my particular duties is manager of domestic depart- 
ment. 
»Q. 939. How long have you been engaged in said capacity ? 
»sAns. About twelve years. 
*Q. 940. Does your firm handle brown sheeting known by the 
tiade stamp as Lawrence L L? 
‘Ans. Yes, sir. 
‘Q. 941. How long have you been familiar with and handling 
Lawrence L L goods? 
I could not state that—ever since I have been in busi- 
ngss 
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148 Q. 942. Please state whether your firm has been handling 


other L L’s sheeting than the Lawrence ; and, if so, what and 
how long. 

Ans. Yes, we have handled other L L’s—Badger State, six or 
eight years; Crescent City L L, can’t say how long; Beaver Dam 
L L, can’t state how long. 

Q. 943. Is it or not a fact that your firm is sole agents for Badger 
State L L? 

Ans. It is, sir. 

Q. 944. State whether you have made any preference in pushing 
either of these L L’s to the trade; and, if so, what. 

Ans. We have, sir. The preference has been given to the Badger 
State L L. 


i Q. 945. State why you have given such preference to the Badger 
tate. 

Ans. Well, sir, we have a little better freight arrangements with 
the Badger State, which makes it a little cheaper. 


Defendant excepts to the foregoing answer as irrelevant and in- 
competent. 


Q. 946. What do you mean by saying “ madea little better freight 
arrangements?” 


Ans. We land the goods in this market cheaper than we could the 
Lawrence L L. 


Q. 947. What difference, if any, do you make in the price of the 
Badger State L L? 

Ans. None whatever. 

Q. 948. All sold to the trade at the same price? 

Ans. Yes, sir. 

Q. 949. What success have you met with in pushing the Badger 
State L L in preference to the Lawrence L L? 

Ans. Very good success. 
149 Q. 950. Did you have any difficulty in making the substi- 
tution at first ? 
Ans. We had, perhaps, at first, but later we have not. 


Q. 951. Have you tried to establish the Badger State or other L 
L’s, exclusive of the Lawrence L L? 
Ans. Yes, sir. 


Q. 952. State whether you have succeeded in driving from your 
trade Lawrence L L; or, in other words, do you still keep in stock 
any of the Lawrence L L? 

Ans. We do, sir. | 

Q. 953. Why do you keep Lawrence L L, if you try to sell Badger 
L L in preference to Lawrence L L? 

' Ans. Some of our customers prefer Lawrence L L. 

Q. 954. And will not have the Badger L L; is that correct ? 

Ans. I could not state that. 

Q. 955. Your statement is that they prefer Lawrence L L? 

Ans. In some cases. 


Q. 956. Do you ever get any orders for such goods simply as so 
many pieces of L L? 
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Ans. We do, sir. 

Q. 957. How are such orders filled ? 

Ans. Mostly with Badger LL or any other LL we have the 
greatest quantity of at the time. 

Q. 958. Have you ever filled such orders or order for Lawrence 
L L with Badger State L L or any other L L? 

Ans. We have, sir. 

Q. 959. Any complaint on the part of the customer ordering 

Lawrence L L? 

150 Ans. Couldn’t state now. 

Q. 960. What is your best impression, now, ‘dees any 
complaint on the part of such customer? Do you remember to have 
heard any complaint at the time? 

Ans. Such a case may be possible, but I can’t state any now. 
Q. 961. Who has charge of the orders as they come in and to 
make a substitution of other L L when Lawrence L L is ordered ? 


(Defendant excepts to this as suggested as a fact, but has not been 
proven.) 


Ans. I do, sir. 

Q. 962. Have you made such substitution ? 

Ans. Possibly may have; can’t state any now. 

Q. 963. What is your impression on that subject ? 

Ans. My impression is that such a thing has been done. 

Q. 964. By whom is the Crescent City L L made, if you know ? 
Ans. Crescent City Mills. . 

Q. 965. Where is that, do you know? 

Ans. Evansville, Indiana. 


Cross-examination by J. M. DIcKINSON : 


Q. 966. Are not these several makes of goods known and described 
in the trade as Lawrence L LL, Badger State L L, Beaver Dam L L, 
and Crescent City L L? 

Ans. Yes, sir; they are. 

Q. 967. When your house purchases them are they not severally 
invoiced or billed to you as Lawrence L L, Crescent City L L, ete., 
respectively ? 

Ans. They are, sir. 
151 Q. 968. When you sell and bill them out of your house 
do you not describe them as Lawrence L L, Crescent L L, 
etc.? 

Ans. Not always. 

Q. 969. Do you sell other brands of L L sheeting different from 
the Lawrence L L, and try by any way, directly or impliedly, to 
palm them off on the customers as the make of the Lawrence 
Mills? 

Ans. No, sir; we do not. 

Q. 970. Is it not generally understood in the trade and by the 

urchasers, so far as you know, that the Crescent City L L and the 
“Na Dam L L are made by different maiuufacturers from the one 
that makes the Lawrence L L? 
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Ans. It does, sir. 

Q. 971. What brands has the Lawrence Mills L L goods upon it 

to designate it on the trade? 

Ans. The name Lawrence and the trade-mark. 

Q. 972. What is that? 

Ans. It isa picture of a bull’s head. 

Q. 973. Is the bull’s head on the Lawrence goods understood on 
the trade as a symbol designating their particular make of goods ? 

Ans. No, sir; not necessarily. : 

Q. 974. The bull’s head used upon goods branded with the words 
Lawrence Mills is so accepted in the trade, is it not? 

Ans. It might mean the product of the Lawrence Mills, but not 
necessarily four-yard goods. 

Q. 975. Do not the letters L L, printed on brown sheeting, mean 
and are they not accepted generally in the trade, with which you 
are familiar, as neaning and designating four-yard goods? 

Ans. They are understood to mean four-yard goods or 
152 ~— goods of that grade or quality. 

Q. 976. When you receive an order for LL goods do you 
understand, according to the meaning attached to these letters in 
- trade, that the person ordering it means Lawrence L L and no 
other? 


Ans. I do not so understand it, unless it is specified and described 
in particular. 


Redirect examination by W.G. Rainey: 


Q. 977. Would you understand an order for L L simply to mean 
Badger State L L? , 


Ans. No, sir. 


Q. 978. Or Beaver Dam or Crescent City L L? 
Ans. No, sir. 
That is all. 


CHARLES B. SANDERS. 


T. C. Byrne, of lawful age, being sworn and examined, deposes 


and says: 


Q. 979. State your name, age, residence, and occupation. 
Ans. T. C. Byrne; St. Joseph; age, 27; salesman for Brittain, 


Richards & Co. 


Q. 980. How long have you been with said firm? 
Ans. About thirteen years; not that length of time in the capac- 


ity of salesman ; about six years as salesman. 


Q. 981. Have your duties been as traveling salesman or confined 


in the house? 


Ans. I was traveling about six years during that time; the last 


six months I have been in the house. 


Q. 982. Among other goods which you have handled and sold as 


such salesman have you sold a brown sheeting which has been known 
and described as L L sheeting? 
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153 Ans. Yes, sir. 
Q. 983. What L L sheetings have you handled and sold? 

Ans. I have sold Lawrence L L, Greylock L L, Graniteville L L, 
and Lancaster L L. 

Q. 984. Where are the Greylock L L manufactured ? 

Ans. Greylock L L are manufactured by the Badger State Mills, 
and the Lancaster L L, I do not know where they are made. 

Q. 985. Is the Greylock a private brand of your house and made 
upon their order? 

Ans. No, sir; I do not so understand it as being a private brand. 

Q. 986. What L L does your house now sell ? 

Ans. Lawrence L L only. 

Q. 987. Why do you not sell other L L’s at present? 


Defendant objects to this question as leading and incompetent. 


Ans. I might not be able to answer this; it is a long story. Iam 
only employed as salesman, and for that reason selling the goods 
that the house furnishes me to sell. 

Q. 988. Give us your impression as to why your house does not 
handle any other L L’s but the Lawrence LL. : 


Defendant excepts to witness stating his impression or anything 
that is hearsay. 


Ans. Some L L we have got to sell, and others we have tried to 
sell unsuccessfully. 

Q. 989. Is it not a fact that you know, of your own knowledge, 
that the efforts of your house to sell other L L have failed? 


Defendant excepts to this question as leading. 


Ans. Yes, sir. 
154 Q. 990. Why were those efforts a failure? 
Ans. The reasons I cannot give. 

Q. 991. Is it not a fact that one of the reasons of such failure is 
that the trade for the Lawrence L L was to such an extent that your 
house concluded it best not to handle any other than the Lawrence 
LL? 

Defendant excepts — this question as leading of witness. 


Ans. I understand the question, but Ido not know anything about 
the inside of their business now. 

Q. 992. When you are on the road traveling do you meet with 
any difficulty in trying to sell other L L’s than Lawrence L L? 

Ans. From my own experience I do not try very hard to sell any 
other L L. 

Q. 993. How are orders received for such goods? ? Is it not a fact 
that some orders are received as so many pieces of L L sheeting? 


Defendant excepts — this question as leading. 


Ans. Yes, sir. 
Q. 994. When such wdidees are received what is it understood to 


mean ? - 
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Ans. I understand it to mean four-vard cotton. 
Q. 995. Is that all that comes to your mind when such an order 
as that is made? 
Ans. I could not say as to just what the impression is at the time. 
We fill the order with Lawrence L L, having no other. | 
Q. 996. Suppose at the time of receiving the order you had other 
L L besides Lawrence L L, would you not still suppose the party 
making the order wanted the Lawrence L L? 
Ans. That would be owing to what we had sold to the firm be- 
fore from whom the order came. 
155 —. 997. What would you understand it to mean if from a 
new customer, and how would you fill it? 
Ans. I would understand that he wanted a four-yard cotton. 
Having no other cotton at the present time, we would send him 


Lawrence L L; that is all. 
T. C. BYRNE. 


JosHuA MorttTer, being sworn, deposes as follows: 


Questions by Mr. Ratner: 


Q. 998. What is your name, age, residence, and occupation ? 

Ans. Joshua Motter; age, 40; St. Joseph, Mo.; wholesale dry 
goods; one of the firm of Tootle, Hosea & Co. 

Q. 999. How long have you been connected with this firm ? 

Ans. Ten or eleven years. 

Q. 1000. What amount of goods are handled by this firm as com- 
pared with other jobbing firms in St. Joseph ? 

Ans. This question I cannot answer intelligently. 

Q. 1001. Are you familiar with brown sheeting stamped with 
perewere L L; and, if so, how long have you been familiar with 
it { 

Ans. I am familiar with several brands of L L in the market— 
Lawrence L Land common brands of L Lon the market—and have 
been familiar with them since I have been in the wholesale busi- 
ness. 

Q. 1002. What LL sheetings is your house handling since you 
have been in business ? 

. Ans. As near as [ can remember, Atlantic L L, Aurora L L, and 
Hyde Park L L. 
Q. 1003. The Atlantic L L is not a 4-yard goods—it does 
156 not compete with other L L; is that correct? 
Ans. Well, my understanding is it is a little cheaper. 

Q. 1004. Is the Atlantic L L a 4-yard goods, a 5-yard goods, or a 
10-yard goods, or how is it known? 

Ans. I could not tell you; I am not clear in the weight. 

Q. 1005. By whom and where is the Hyde Park L L made? 

Ans. It is made by Mackey & Nisbitt, Evansville, Indiana. 

Q. 1006. Is it not a private brand made for your house by this 
company ? , 

Ans. That is my understanding. 

Q. 1007. What significance and meaning is conveyed to you and 
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the trade with which you are familiar by L L when attached to 
sheetings ? 

Ans. Well, I will answer that in this way: If a customer was to 
order L L muslin from me, saying nothing but L L and giving no 
further description than that, I would send him Lawrence L L. 

Q. 1008. In such a case you would understand it to mean Law- 
rence L L, would you not? 


Defendant excepts to this question as leading. 
Question withdrawn by complainant as witness was preparing to 
answer and said he was ready to answer. 


Q. 1009. How would — understand an order for so many pieces 
of L L sheetings? 

Ans. How would I understand an order for so many pieces of L 
L sheeting? Well, I would understand an order for so many pieces, 
if the brand was not specified and not fully specified, I would under- 
stand it to be Lawrence L L. 


Witness did not fully understand the question. 
The above question is repeated, and the witness is now 
157 asked if he understands the question and what is his answer. 


Q. 1009. How would you understand an order for so many pieces 
of L L sheeting? 

Ans. If it was not specified I would understand it to be Lawrence 
L L. 

Q 1010. Do you receive orders for such sheetings simply as L L 
sheetings—so many pieces of L L sheetings ? 

Ans. "They are rare. 


Cross-examination by Mr. DicKINson: 


X Q. 1011. Are not these several sheetings known on the market 
as Lawrence L L, Hyde Park L L, Atlantic L L,and Aurora L L? 

Ans. Yes, sir. 

X Q. 1012. Are they not severally billed to you and do you not 
bill them to the trade severally by the same title ? 

Ans. Yes, sir. 

X Q. 1013. Speaking of what you would understand by an order 
simply specifying L L, without any other special word or descrip- 
tion, are you simply giving what you would understand, or are you 
undertaking to speak generally of a settled understanding on the 
trade? 

Ans. I am only giving my opinion. 


That is all. 
JOSHUA MOTTER. 


STATE OF MIssouRI, as 
County of Buchanan, 


I, D. E. Replogle, a notary public within and for the county of 
Buchanan and State aforesaid, do certify that the above depositions 
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were taken before me; both representative for plaintiff and 
representative of defendant being present, the witnesses were 
duly sworn; that the depositions were taken by me in short- 
hand and by me transcribed ou the ty pe-writer, the several witnesses 
being duly sworn by me. 


In witness whereof I have hereunto set my hand and affixed my 
official seal this 26th day of June, A. D. 1886. 


DAVID E. REPLOGLE, 
Notary Public. 


158 


| OMAHA, June 26, 1886. 
Depositions continued. Present: W. G. Rainey for complainant, 
J. M. Dickinson for defendant, Tennessee Manufacturing Co., and 
who also appears for Evansville Cotton Manufacturing Co. and 
Aurora Cotton Mills, as to witness cited in notice, but as to all other 
Witnesses cross-examined, subject to approval of counsel for said 
defendants; by consent the same to be taken before Wim. J. Martin, 


a notary public in and for Douglas county, city of Omaha, State of 
Nebraska. 


RicHarD Hopp, being first duly sworn, deposes and says: 
Questions by W. G. RAINEY: 


Q. 1014. State your name, age, residence, and occupation. 
Ans. Name, Richard Hodd; age, 31; live at Omaha; and sales- 
man for Tootle, Maul & Co., dry-goods jobbers at Omaha. 


Q. 1015. How long have you been in the employ of this firm, and 
what has been your special duties ? 


Ans. Seven years; three years of the time as traveling salesman, 
and four years of the time in the domestic stock. 

Q. 1016. What do you mean by “in the domestic stock ?” 

Ans. Such goods as bleached and brown cottons, denims, chev- 

lots 

159 Q. 1017. You have stated above that for four years you have 
been in the domestic stock ; do you mean selling domestics ? 
Defendant excepts to this question as leading. 
Ans. I do. 


Q. 1018. During this time, the past seven years, have you been 


selling brown sheetings known as double L L goods? 


Ans. Yes, sir. 
Q. 1019. Should a customer ask you for L Lsheetings what would 


you understand him to mean? 


Ans. I would understand him to mean a sheeting with L L 


stamped upon it. 


Q. 1020. Would you understand him to have reference to any 


particular L L sheeting? Ifso, what? 


Ans. I don’t understand that. 
Q. 1021. Would you understand such a question to refer to any 


particular L L sheeting made by any particular mill, or manufact- 
urer? Ifso, what? | 
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Ans. Either Lawrence L L or similar grade of goods. 
Q. 1022. Does your house handle and sell any other L L sheeting 
than the Lawrence L L? If so, what? 
Ans. We handle at the present time the Badger State with one 
: big L and the word “double” printed through it. 
Q. 1023. Has this house ever handled the Badger State with two 
, L’son it? Ifso, for how long, if you know? 
Ans. Yes, we have, off and on, for six years. 
Q. 1024. What do you know about the popularity and demand in 
¢ the trade for the Lawrence L L? 
‘ Ans. It is the most popular L L with our trade. 
¢ Q. 1025. Is there any advantage to your house, if so, what, in 
' handling any other L L than the Lawrence ? 
; 160 Ans. There is about one to two per cent. 
¢ 
' 


ec eee 9 OOO 


Q. 1026. This being so, your house makes an effort to sell 

all such other L L’s in preference to the Lawrence, does it or not? 

Ans. It makes an effort to sell the other L L’s that it carries in 
stock. 

Q. 1027. Does your house make any profit in handling the Law- 
rence L L’s or are they handled at.a loss; and, if so, how much ? 

Ans. They are handled at a loss. The freight is the loss, which 
amounts to over five per cent. 


~- ce re = 


Defendant excepts to the foregoing —- and answer as being 
‘ incompetent and irrelevant. 


, . Q.. 1028. Can you give the aggregate fom to your house in handling 
the Lawrence L L’s per annum at the present time? 


Defendant excepts to this question as being irrelevant and incom- 
petent. | 


Ans. About $70 


Q. 1029. Why is “ that your house will deal in and handle the 
Lawrence L L’s at such a loss? 


Defendant excepts same as last. 


Ans. Because our competitors compel us to. 
Q. 1030. Please explain what you mean by this last answer. 
Ans. I mean the jobbers of Chicago, the jobbers of St. Joe, the 
* jobbers of Kansas City, the jobbers of Sioux City offer Lawrence L 
‘ L’s at such a price that we have to carry it to protect our trade. 
Q. 1031. Is it or not a fact that the retail merchants insist on pur- 
. chasing the Lawrence L L’s, and for this reason you are compelled 
«to keep the Lawrence L L’s in stock ? 
Ans. In a great measure they do prefer the Lawrence L L, 
161 although there are some who prefer the Badger L L. 
Q. 1032. What percentage of Lawrence L Land Badger State 
iL L do you sell? 
, Ans. Since January Ist, 1886, I think we have put out sixty 
4 per cent. of the Lawrence L L against forty per cent. of Badger 
"State L L. 
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Q. 1083. How was this percentage during 1885, to the best of your 
knowledge? ) 

Ans. Much larger in favor of Lawrence L L, one reason being 
that most of that time we carried nothing else but Lawrence L L. 

Q. 1034. How was it in 1883 or at any time when you carried 
them both? 

Ans. I can’t give the percentage, but the preference was always 
for Lawrence L L. 

Q. 1035. When you were traveling salesman and came in contact 
on the road with the retail merchants what did they understand 
L L to mean? 

Ans. That is a difficult question to answer, but if we had any other 
L Lin stock besides Lawrence, unless they insisted upon having 
Lawrence L L, we would send them either the Badger L L or Shaw- 
mut L L, to make the loss as little as_ possible. 

Q. 1036. The retail merchants were more familiar with Lawrence 
L L than with any other L L, were they not? 


Defendant excepts to this as leading. 


Q. 1037. Question repeated without the witness answering, with 
the addition of “ were they or not?” 

Ans. I think most of them were, although a few were not. 

Q. 1038. To those who were familiar with Lawrence L L is it or 
not a fact that you had to use persuasion to induce them to purchase 

other L L’s? | 
162 Ans. Yes. 
Q. 10389. What is your knowledge as to whether the retail 

merchants know that L L means four-yard goods? _ 

Ans. I don’t think that many of them know anything about how 
many yards to the pound. | : 


Cross-examination: 


X Q. 1040. But they all do know that L L designates a certain 
grade or quality of brown sheetings, do they not ? 

Ans. I believe they do; the same as they understand a standard 
letter A. | 

X Q. 1041. Then L L alone is used and understood generally to 
mean a certain grade or quality of goods, does it not? 

Ans. It does; four-yard goods. 

X Q. 1042. These several kinds of L L sheetings are known and 
designated in the trade as Lawrence L L, Badger State L L, Aurora 
L L, etc., are they not? 

Ans. We sell Lawrence L Las Lawrence L L and Badger State 
L Las Badger State L L. 

X Q. 1043. And they are so known and designated in your trade, 
are they not? 

Ans. We sell and bill them according to the brand printed on the 

oods. 

X Q. 1044. And they are sold and billed to you according to the 
brand pripted on the goods ? | 
Ans. Yes, sir. 


‘ 
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Redirect examination: 


R. D. Q. 1045. You have stated that L L means four-yard goods.” 
Do you mean to the jobbing trade alone? 

Ans. I mean to the man who is posted on brown cottons, 
163 whether jobber or retailer, although very few of our custom- 
ers know anything about four-yard goods. 

R. D. Q. 1046. While to the jobbers and those posted L L may 
convey the meaning of four-yard goods, does it or not, in addition 
thereto, as a general rule, convey the idea of Lawrence goods? 

Ans. Sometimes it does, and sometimes not. 

RICHARD HODD. 


JAMES J. Brown, being first duly sworn on oath, deposes and 
says: 


My name is James J. Brown; aged 53. I live at Omaha. I am 
a retired merchant; have been a merchant at Omaha since 1856; 
for the past six years have been a jobber; previous to that, for about 
six years, wholesale and retail merchant, and previous to that a 
retail merchant. 

Q. 1047. State whether during any part of this time, if so, what, 
you have handled and sold brown sheetings known to the trade as 
L L sheetings. 

Ans. Yes, sir; for ten years; perhaps longer ; probably longer. 

Q. 1048. What was the first L L sheeting handled and sold by 
ou ? 3 

Ans. Well, my recollection is the Lawrence L L. 

Q. 1049. How long did you handle the Lawrence L L before you 
handled any other L L sheeting? 

Ans. Ten years or more. 

Q. 1050. During this period of time should one have asked you 
for L L sheetings what would you have supposed he meant? 

Ans. My impression is, Lawrence L L. 

Q. 1051. So far as your knowledge went, was that the significance 

attached to L L goods in the trade. I mean, did the trade 
164 understand at that time that L L meant Lawrence goods, or 
did they not so understand it? 


Defendant excepts to this question as leading. 


Ans. Yes, sir; I should say it did. 

Q. 1052. What other L L sheetings have you handled, and for 
how long? 3 

Ans. Well, I have handled three L L’s, exclusive of the Lawrence 
L L, or, in addition, Badger State L L, Pensacola L L, Beaver Dam 
LL. Beaver Dam L L, off and on, for the last five years, Badger 
State L L three years, Pensacola L L two to three years. 

Q. 1053. During the period of time vou have handled L L goods 
which has been considered in the trade to be the standard of such 
goods ? : 

Ans. Well, the Lawrence L L, being the pioneer, would be the 
one I would recognize as the standard. 

14—1039 : 
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Q. 1054. During the past five years, during which time you have 
jhandled these other L L’s, what proportion of Lawrence L L’s or 
percentage have you sold, and what percentage of other L L’s? 
Give your best estimate. , 


_ Defendant objects to this oral statement, as the books are the best 
evidence. 


Ans. Speaking from memory, would say I have sold as many 
Lawrence L L’s as all the other three combined. 
@. 1055. What effect, if any, has the advent of other L L’s into 
the trade had upon the market price of the Lawrence L L’s? 
Ans. I am not in a position to intelligently answer that question. 
Q. 1056. During the past two or three years have you made or 
lost any money in handling the Lawrence L L’s? 


165 Plaintiff objects to this as incompetent and irrelevant. — 


Ans. I have lost money. 

Q. 1057. Why have you handled them if you lost money at 
them? 

Ans. To protect my trade as against prices offered by other job- 
bers. 

Q. 1058. Is it or not a fact that one reason is because the trade 
demanded the Lawrence L L’s, and to meet this demand you kept 
them in stock? 


Defendant excepts to this as leading. 


Ans. Yes, sir. 
Q. 1059. During the last five years, when receiving an order for 
L L’s or Lawrence L L’s, how have you filled them ? 


Defendant excepts to this as irrelevant and incompetent. 


Ans. When out of Lawrence L L’s I have substituted Badger State 
and Beaver Dam. 


Cross-examination: 


X Q. 1060. These several brands were known and designated in 
the trade with which you were acquainted as Lawrence L L’s, Bea- 
ver Dam L L’s, and Badger State L L’s, respectively, were they 
not? - 

-"Ans. All branded so; yes, I suppose so. 

X Q. 1061. At the time you were handling all three your under- 
standing of an order simply designating L L with no other accom- 
panying name would depend somewhat upon the customer sending 
the order and the particular brand of L L which he had been buy- 
ing of you, would it not? 

Ans. If he had bought either of the L L’s previously, of the three 
brands, exclusive of Lawrence L L’s, then I would all with either 

Badger State or Beaver Dam. : 
166 X Q. 1062. These several brands were invoiced to you as 
Lawrence L L, Beaver Dam L L, and Badger State L L, re- 
spectively, were they not? 
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Ans. Yes, sir; I think so; always. 

X Q. 1063. And you so invoiced them to your customers, did you 
not? 

Ans. As arule, yes; might be exceptions. 

X Q. 1064. In speaking of your understanding of the meaning of 
L L at the time when you handle no other LL but the Lawrence 
brand, do you undertake to say that the trade generally regarded its 
meaning as you did, or do you only speak of your personal un- 
derstanding and the trade to which you sold Lawrence goods? 

Ans. And to the trade to which I sold, and my personal under- 
standing. 


Redirect examination: 


R. D. Q. 1065. So far as your knowledge goes, as a rule, does the 
retail merchant know that L L, when used with reference to brown 
sheeting, has reference to its weight ? 

Ans. Some do, but I don’t believe the majority do. 


Recross-examination: 


Re-X Q. 1066. But they do know that it indicates a certain grade 
of quality of brown sheeting, do they not? 


Ans. Yes, sir. 
JAMES J. BROWN. 


E. A. Houcuron, being first duly sworn, on oath deposes and 
says: . 


My name is E. A. Houghton ; aged 30; residence, Omaha; occu- 
pation, wholesale dry goods anda member of the firm of M. E. Smith 
& Co., now of Omaha, formerly of Council Bluffs, under its 
167 present firm name, and under the firm name of Smith & 
Crettenden. I have been a member of the firm of M. E. 
Smith & Co. for one year and a half, and have been with the above 
two firms for eleven years. I have at present a general charge of 
all the goods in the house. I had charge of aud sold goods in the 
domestic department of said firm for six years. 
Q. 1067. During these eleven years you have been with said firm 
have they been selling 4-vard goods, or brown domestics, stamped 
with the trade-mark L L? 


Defendant excepts to so much of the foregoing question as asserts 
as a fact that there is such a trade-mark as L L. 


Ans. Yes, sir. 

Q. 1068. How were such brown sheetings otherwise designated 
that you first handled stamped with L L? 

Aus. The first sheetings that I remember of that were stamped 
L L were the Lawrence. 

Q. 1069. Do you remember for how long these firms have hand- 
led such L L sheetings stamped with Lawrence? 

Ans. Ever since I have been in the house. 

Q. 1070. Have either of these firms handled any other sheetings 
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than the Lawrence stamped with LL? Ifso,state for how long and. 


give the names of such sheetings. 


(Defendant excepts to so much of said question and answer thereto 


as refers to any brown sheetings other than those made by defend- 
ants.) 


Ans. They have handled other brands about six years. Baltic 
L L, made by the Appleton Mills; Badger State L L, at Janesville, 
Wisconsin; Hoosier L L, at Evansville, Indiana; the Lancaster L L 
is made by the same mill as the Hoosier, but branded Lancaster for 
our special benefit. 

Q. 1071. During these eleven years should a customer have given 

you an order or inquired of you for L L sheetings what 
168 would you understand him to mean? 
Ans. Lawrence L L. 

Q. 1072. During the past six years what percentage of Lawrence 
L L have you sold and what percentage of other L L’s? 

Ans. I should say ten or twelve Lawrence to one of the others. 

Q. 1073. Has your firm made any special efforts to sell to the trade 
these other L L’s in preference to or in lieu of the Lawrence? 

Ans. They have. 

Q. 1074. During the past few years has or not your firm sold the 
Lawrence L L’s at a loss; and if at a loss, at about how much per 
annum ? 

Ans. They have always been sold at a loss. Our loss in cents is 
from } to $4 a cent per yard, which amounts to from $3.00 to $6.00 
per bale. The average number of bales we handle per year is about 
175, each bale containing about 1,200 yards. 

Q. 1075. If your firm has handled Lawrence L L’s at such a loss, 
why is it that you keep them in stock ? 

Ans. Because it is absolutely necessary to supply the demands of 
the trade. 

Q. 1076. During the past five or six years has your firm ever filled 
an order for L L or Lawrence L Lsheeting with any of these L L’s 
you have mentioned ? 


Ans. Only in case of the Lawrence L L being out of stock at the 
time. 


Q. 1077. What knowledge have you whether the retail merchant 
understands L L to have any reference to the weight of such sheet- 


— Ings? 


Ans. I don’t think he has any knowledge, only that derived from 


the brand on the sheeting. I mean he doesn’t buy sheet- 
169 ings according to the weight. 


Cross-examination : 


X Q. 1078. The letters L L do indicate a certain grade or quality 
of brown sheeting, up to which grade or quality all of the L L’s 
named by you are understood to come, do they not ? 

Ans. Yes, sir. : 

X Q. 1079. The retailers, without having in their minds the spe- 
cial fact that these goods run four yards to the pound, yet under- 
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stand perfectly that the letters L L indicate and are used to desig- 
nate a certain grade or quality of brown sheetings, do they not? 

Ans. They do, but asmall portion of the trade only understand that 
they are 4-yard ‘goods. 

X Q. 1080. These several brands are known and designated gen- 
erally in the trade and by the purchasers as Lawrence L L, Lancas- 
ter L L, Hoosier State L L, Badger State L L, and Baltic LL? 

Ans. They are. 

X Q. 1081. Those purchased and sold by you were invoiced to you 
and by you to your customers as Lawrence L L, Baltic L L, Lancas- 
ter L L, ete., were they not? 

Ans. "They were. 

X Q. 1082. Did you, in selling these other L L goods, directly or 
impliedly seek to make the impression on your purchasers that they 
were the same goods as the Lawrence L L, and that they were made 
by the same mill? 

Ans. We called all L L goods the same quality, but never said 
they come from the same mill. 

X Q. 1083. Did not your customers fully understand that they 
were not from the same maker? 

Ans. They did. 
170 X Q. 1084. Then you, so far as you know, did not deceive 
any purchaser in selling the other L L, and have them buy 
under the impression that they were regey getting the Lawrence L 
L goods? 

Ans. Never did that. 

X Q. 1085. Are not the other words — symbols on those other 
L L brands different in appearance, with the exception cf the L L, 
from the brand on the Lawrence L L goods? 

Ans. They are. 

X Q. 1086. The appearance of each of the nana is wholly dis- 
similar from that on the Lawrence goods, is it not, with the excep- 
tion of the L L? 

Ans. They are. 

X Q. 1087. Is not your impression of what L L meant, taken 
alone, rather your own individual opinion, produced from the 
fact that for a long time you handled and were familiar with the 
Lawrence L L before you knew any other? 

Ans. No, sir; L L meant with me a certain quality of brown 
sheetings only. 

X Q. 1088. And that was the quality or grade which among you 
jobbers is understood to be four-yard goods; is not that true ? 

Ans. Yes, sir. 

X Q. 1089. Now, as a matter of fact, can you now recall any in- 
stance of an order for L L sheetings not accompanied by the words 
Lawrence orsome other name? 

Ans. We have had a few such orders for L L sheeting. 

X Q 1090. They have been exceptional, have they not? 

Ans. They have. 

X Q. 1091. Since you have had experience in the trade have not 


- 


ewe eB 4 - — 
ree me epeneitviionn nemncenee OE AABN BAB te LT WARE BONG ROR Al AS A iP ig Melia hein 
? . 9 rn : re " . “ bexmete ue Ce eae hi 

; . 5 rteeringe : 

a t yt ONS ae 


Fie» Bax 
. 4 


~ Cis Daw Ra MESES 
nnn seernrvaueigie nina baseart- tron 
SS RE Ie ae a ee 
he BS aah 2 acme als Pina aaa ee = 


are = 


nares 


° 
s.ee naheuee neaemepeneeeg ee 


en eto 


POET CLE. LI ON CNR ARS Pe BDL DAIL PO RON TOOL YS BROS 


; 
; 
et abe 
Seaton rns Bip etn 


St 


en 
Sy ae 
2 ee 


Piss ensee 


a 


~—aeinthone-ennarnetnaetadedinmueaenaiatn, s es -— 
“4 Aa ee wer trerme ors Ay OF Cadaebonnatiens a tert 
ie 


path tiitedinttnensteaionieee- ua sn dice tee 
a F Hy . . 
‘og Pes P 


See ee 
ic ides dein cncbedirns 
Pay ons in peer ns ern eeenrrer 


odie 
Sa 


—. 


ree yee. Nero ann een eee 


etncamenhiniten > apaeeey 


“ee - 7 : —— 
OMNES Ce Lute PINTS Ron FC OR ee Ba - . 
. 14 oe CP eens te Sak re oa Ot aia i Me 
Pe Pa te) . 
‘ é ere at ore " 
Sapaternbererororoner cteatomr teen eee ore ae 
Ss svenian. -hncaeti Gig sce he epee ee 


paiicetilialenes 1. TERA IR DS shea st — ee 
Fe in eeeap tasted 
BY AGE et eG ey OATS ee MRR ART Pete he 
EPS MMO EEE Re Noe We PRG hgh Oa ae t 
Pi naetid EBS 3 Aa - ‘ age y Ve ewe Ove , r 
Si te 
- buattamededaee Setoe Seen 
. +s ib Meriniatiesdhudaatwaraninn’ 


110 THE LAWRENCE MANUFACTURING CO. VS. 


generally the orders been for Lawrence L L, or Baltic L L, or Lan- 
caster L L, etc.? : 
171 Ans. They have. 


X Q. 1092. You know a sheeting in the trade designated 


Atlantic L L, do you not; and, if so, how long have you known it? 
Ans. The first few years we had Atlantic L L, but since that not. 
X Q. 1093. At that time you had Lawrence L L also. 

Ans. Yes, sir; I think we did, and I am positive we did. 

X Q. 1094. The Atlantic was a lighter goods; about a five-yard 
goods, was it not? 

Ans. I couldn’t say, as I was merely a porter in the house at the 
time and not familiar with the quality of the goods, only the brand. 

X Q. 1095. You then distinguished and spoke of them as Law- 
rence L L and Atlantic L L, did you not? 

Ans. Yes, sir. : 


Redirect examination: 


R. D. Q. 1096. While L L may mean four yards to the pound, does 
it not also mean to your mind primarily and to the trade goods 
made by the Lawrence Manufacturing Co. ? 

Ans. I should consider it would mean goods manufactured bv 
the Lawrence Co. for the reason it was the only brand of L L sheet- 
ing known to me for some years before the others appeared. 


Recross-examination: 


Re-X Q. 1097. You only speak of your own impression individu- 
ally, do you not? 

Ans. I speak for myself and a certain class of my customers. 

Re-X Q. 1098. That is the class which vou know to be more fa- 

miliar with the Lawrence goods, is it not? 
172 Ans. Yes, sir. 
Re-X Q. 1099. Now, you do not understand that L L on the 

Baltic goods and Lancaster goods means that they are made by the 
Lawrence Mills, do you ? 

Ans. No, sir. 

Re-X Q. 1100. You only mean that L L, taken in connection with 
the brand of the bull’s head and the words Lawrence Mills, mean 
that the goods are made by the Lawrence Co.; is that not true? 


Ans. Yes, sir. 
EK. A. HOUGHTON. 


STATE OF NEBRASKA, i 
County of Douglas, 


I do hereby certify that the foregoing depositions were taken by 
me and that the witnesses whose names are signed to the same, viz., 
James J. Brown and Richard Hodd and E. A. Houghton, were each 
by me first solemnly sworn to testify the truth, the whole truth, 
and nothing but the truth in said cause, and that each signed his 
deposition in my presence. | 
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In witness whereof I have hereunto set my hand and notarial seal 

this 26th day of June, 1886. 

W. J. MARTIN, 
Notary Public. 


CounciL Buurrs, Iowa, June 28th, 1886. 
Met pursuant to adjournment from Omaha, Neb. 


Present: Same parties as before; witnesses being sworn before ex- 
amination by N. Schurz, justice of the peace in and for Pottawatomie 
county, Iowa. 


E. E. Harngss, being tirst duly sworn on oath, deposes and says: 


My name is E. E. Harkness; aged, 43 years; residence, Coun- 

173 ~— cil Bluffs, lowa; occupation, chiefly retail dry-goods merchant. 

have been a merchant at Council Bluffs for twelve years, 

with the firms of Smith & Harkness, Harkness, Orcutt & Co., and 
at present Harkness Bros. 

Q. 1101. Please state whether during these twelve years these sev- 
eral firms with which you have been connected have held and sold 
to the consuming trade heavy brown muslins or sheetings stamped 
with the letters L L; and, if so, how are they otherwise designated ? 

Ans. We have, and designated Lawrence. 

Q. 1102. Up to and within the past year, should any one ask you 
whether you had any L L sheetings what would you understand 
such a one to inquire about ? 


Defendant excepts to this question as asking for a mere supposi- 
tion of witness, based upon a hypothetical case not proven. 


Ans. I should understand they wanted sheetings with L L stamped 
upon it. 

OQ. 1105. Has this symbol of L L any significance to you and to 
your trade, having reference to the weight of such goods? 

Ans. No; I think not. I think the inquiry of the trade has ref- 
erence to the letters. 

Q. 1104. At any time during these twelve years should any one 
make the inquiry supposed in the second question above what par- 
ticular ens, if any, of such goods would you understand him to 
refer to ? 


This question excepted to because subictanticlly the same e question 
has been asked the witness and answered by him. 


Ans. I wouldn’t know. 


Q. 1105. Last question repeated, as it is evident the witness did 
not fully comprehend it. 


Defendant excepts to this question on the ground that the 
174 + witness has answered the question and has said nothing to 
the effect that he did not understand it. 


Ans. I make the same reply. 
Q. 1106. What kind of. sheetings branded L L have you had dur- 
ing these past twelve years ? 
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what. 

Q. 1107. Have you had other L L’s than the Lawrence during 
this whole period of twelve years; if not, during what part of it? 

Ans. To the first part of the question, no; to the next part, dur- 
ing the last two years. 

Q. 1108. Up to the last two years should any one ask you for L L 
sheetings what would you understand him to mean? 


Ans. With our trade we would understand him to mean Law- 


rence L L. 

Q. 1109. Who purchases such goods for your house? 

Ans. I do. 

Q. 1110. Do you remember to have purchased any other L L than 
the Lawrence ? 

Ans. I do not. 


Cross-examination : 


X Q. 1111. Have you ever handled the Atlantic L L? 

Ans. I don’t think we have. 

X Q. 1112. You have for many years known of it as a brown 
sheeting in the trade, have you not? : 

Ans. I think so. 

X Q. 1113. It has been known and called by the name of Atlantic 
L L, has it not? 

Ans. I think so. 
175 X Q. 1114. The Lawrence L L sheetings are billed or in- 
voiced to you by the name of Lawrence L L, are they not? 

Ans. Sometimes. I could not swear that they always are. 

X Q. 1115. That is the name by which you have known and 
heard them designated generally by the trade, is it not? 

Ans. Yes. 


EK. E. HARKNESS. 


Simon EIsEMAN, being first duly sworn, on oath deposes and says: 


My name is Simon Eiseman; aged nearly forty years; reside at 
Council Bluffs; am in the wholesale and retail dry-goods business of 
the firm of Henry Eiseman & Co.; have been a member of this firm 
for twelve vears. : 

Q. 1116. State whether, during those twelve years, your firm has 
handled and sold brown sheetings stamped with the letters L L. 

Ans. We have. 

Q. 1117. What signification or meaning have these letters L L to 
you and to your trade when applied to brown sheetings ? 

Ans. Well, it denotes the quality of the sheeting—i. ¢., when they 
are stamped Lawrence L L we take it ‘to be a certain standard of 
sheeting, as good a value as we can get for a certain priced goods, 
and we advertise it as such. 

Q. 1118. Do your customers, when wanting brown sheetings, ever 
inquire for them as L L sheetings? 

Ans. It has been the case. 


Ans. Lawrence LL, and I think others, but I could not say 
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Q. 1119. In such cases what do you understand them to mean or 
want? 

Ans. The Lawrence L L. 

Q. 1120. To what extent do you handle Lawrence L L 
176 ___— sheeting? 

Ans. From one to four bales per week at times, just as the 
demand for it; we might say from one to five thousand yards per 
week. 

Q. 1121. Do you know anything about the weight of such sheet- 
ings ? 

Ans. Not without comparing them. 

Q. 1122. Does the consumer know anything about the weight of 
such sheetings, as far as you know? 

Ans. I think not. 

Q. 1123. Please give us your opinion whether the ordinary con- 
sumer, in seeing L L or double L stamped on sheetings belonging 
to the same class as the Lawrence L L, would likely be deceived in 
supposing them to be Lawrence L L? 


Defendant excepts to this as calling for opinion and not a ques- 
tion of fact within the knowledge of witness. 


Ans. Such might. be the case.. 

Q. 1124. Why ? 

Ans. They may by L L being on the sheeting; some people 
might think it to be the Lawrence L L; the salesman might make 
them believe so. 

Q. 1125. Then, if I understand you correctly, it is your opinion 
that the stamping of double L or L L on sheeting on the same class 
as the Lawrence L L would have a tendency to deceive the general 
public; am I correct or not in this understanding ? 


Defendant excepts to this question as.leading in that the witness 
meant to speak of the general public, when he has only spoken of a 
case that might possibly arise. 


Ans. That might be the case. 


177 Cross-examination : 


X Q. 1126. You have known for a long time that there has been 
in the trade a brown sheeting stamped Atlantic L L, have you not? 

Ans. Yes, sir. 

X Q. 1127. The LL on this sheeting are like the L L on the Law- 
rence sheeting, are they not? 

Ans. Similar. 

X Q. 1128. Then would not persons who might be deceived by L L 
being stamped on sheeting and who look to the L L and not to the 
name of the maker be also deceived under the same circumstances 
and think that the Atlantic L L and the Lawrence L L were made 
by the same maker? 

Ans. That may be the case. 

X Q. 1129. It is just as likely to happen as between these two 
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i) iit brands as it would between the Lawrence and any other L L brand } 
aaa of brown sheeting, would it not? 7 
ee Ans. Yes, sir. , 
I | X Q. 1130. The Lawrence L L brown sheetings are known and , 
AL i distinguished in the trade as Lawrence L L, are they not? 
) HE Ans. Yes, sir. i 
Ht X Q. 1131. And the other LL brown sheetings with which you 4 
ian are familiar are known generally with the public and distinguished i 
a) ae as Aurora L L, Badger State L L, etc., are they not? x 
te | Ans. Generally to the trade. é 
it ae X Q. 1132. Is not L L generally understood to mean, when put on 4 
tal i | brown sheeting, that the goods is of a certain quality or grade of 4 
| | | standard sheetings as distinguished from other grades of standard 4 
ft ae sheetings ? | % 
i : Hl e Ans. I don’t understand it that way, exactly. 4 
a aa. X Q. 1133. Do you not know that most, if not all, of the 4 
i ti 178 LLsheetings known in the trade, except the Atlantic, all :j 
Ht purport to be up to the same general standard of grade or _' 
i i quality ? gr 
ian Ans. I didn’t know that exactly that way. ‘ 
Hy X Q. 1134. With what L L goods other than the Lawrence have &. 
Pi | you been familiar with in your trade? ; 
ai ! Ans. I can’t give al! the names éxactly, but very few. We have eas, 


if 


handled the Lawrence L L principally for that grade of goods. : 

X Q. 1135. Then that is about the only L L goods of that grade &. 
with which you in your trade have had any familiarity ? 

Ans. Principally. 

X Q. 1136. If you have handled any other L L’s of that grade, 
me the names and the periods during which you have handled 
them. 

Ans. We have handled the Auroras and we have handled the 
Atlantics ; that is all I can remember; there may be others. 

X Q. 1137. Have you ever handled either or both of these con- 
temporaneously with the Lawrence L L? 

Ans. What do you mean by that—do you mean the same time ? 

X Q. 1138. Ido. Please answer. 

Ans. We have. 

X Q. 1139. Now, did you not distinguish them in your trade as 
Lawrence L L, Atlantic L L, and Aurora L L? 

‘Ans. Certainly. 3 

X Q. 1140. Suppose you should have received an order from a 
customer who had purchased from you the Lawrence L Land one or 
both of the other brands, would he not in renewing an order of L L 
sheeting designate which he wanted, as, for instance, Lawrence L L, 

Atlantic L L, or Aurora L L? 
179 Ans. I should think he would. 3 


X Q.1141. As a matter of fact, so far as you can remember, 


was it not the usual habit for your customers in ordering Lawrence 
L L to designate them as Lawrence L L? 
Ans. Why, certainly. 


X Q. 1142. If any customer ever ordered L L sheetings simply, 
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without adding the name of the maker, it was a very rare occurrence, 
was it not? 

Ans. It has happened, but not frequently. 

X Q. 1143. The custom was the other way? 

Ans. Among the trade. 

X Q. 1144. Ifa person had been in the habit of buying Atlantic 
L L alone, or Aurora L L alone, of you, and should make an order 
for L L only, you would understand that he meant the L L brand 
that he had been getting of you, would you not? 

_ Ans. I should look at the kind he had had before and would send 
him the same thing. 

X Q. 1145. Then L L would not necessarily imply to your mind 
that the customer meant Lawrence make, but your understanding 
would depend largely upon the character of his previous purchases 
of you, would it not? 

Ans. Well, certainly, we would consult his previous purchases. 

X Q. 1146. In giving your understanding of the significance of 
the letters L L, is it not your individual understanding which you 
expressed as produced by your experience in your own business and 
with your own trade? 

Ans. Well, I have very little experience in L L brands outside of — 
the Lawrence L L’s. 

X Q.1147. Your opinion is that which you hold individually, is 

it not, as based on this expertenen ? 
180 Ans. Yes, sir. 

X Q. 1148. You have not undertaken to speak of any gen- 
eral understanding in the trade, outside of your own business, or 
to give the opinions you have expressed as the settled conclusion 
of the trade in general ? 

Ans. I have expressed my opinion in my business experience by 
taking a business view of it, together with my business experience. 

xX Q. 1149. Then you merely state your opinion and do not swear 
that the opinions held by you are those held by the trade in general 
in these goods outside of your own trade? 

Ans. I can’t swear to the opinion of others. 

X Q. 1150. Do you claim to know what the views of the trade in 
general, outside of your own trade, is on the matters as to which you 
have testified—in short, are you speaking for yourself alone or for 
the public generally, who are familiar with and engage in, those 
matters ? 

Ans. I can only speak for myself ; I can’t speak for others. 


Redirect examination: 


R. D. Q.1151. Do you know that the Atlantic L L are of a lighter 
grade and do not come into competition with the Lawrence L L’s? 

Ans. It is a lighter grade. I don’t know anything about the com- 
petition. 

R. D. Q. 1152. In your answer to cross-question 1139 you have 
stated in substance that other L L’s than the Lawrence are known 
generally to the trade as Aurora L L, Badger State LL, ete. What 
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do you mean by “ to the trade” in this answer ; between the retailer 
and the jobber or the retailer and the consumer ? 
Ans. Between the retailer and jobber or manufacturer. 
181 R. D. Q. 1153. Should you receive an order for L L sheet- 
ings from a customer that had not purchased any L L’s frem 
you what L L’s would you suppose he wished ? 
Ans. I would send him the Lawrence L L. 


Recross-examination : 


Re-X Q. 1154. If you had the Atlantic L L why would not that 
possibly be what the customer wanted ? 
Ans. It may be that, too. 


SIMON EISEMAN. 


STATE OF Iow4, bes 
County of Pottawattamie, f ~ ° 


The above two witnesses, E. E. Harkness and Simon Eiseman, 
were first duly sworn by me and subscribed the foregoing deposition 
in your presence. 

N. SCHURZ, 
Justice of the Peace. 


Counctr. Buiurrs, Iowa, June 28, 1886. 


It is stipulated and agreed that if William Gronewag was duly 
sworn and examined in these cases he would swear as follows: 


That he was a grocer merchant at Council Bluffs, Iowa; that on 
the 26th day of June, 1886, he received a letter from John Pointer, 
of Topouis, Idaho, dated June 23d, and in said letter there was an 
order, among other things, for “two pieces of L L muslin;” that he, 
the said Gronewag, did not know what it meant, and, upon inquiry 
of Mr. John Beno, of John Beno & Co., a retail dry-goods merchant 
at Council Bluffs, he was informed by said Beno that he understood 
it to mean Lawrence L L sheetings. 

That said Gronewag would further state that upon inquiry of Mr. 
Charles Cook, of Council Bluffs, who is also a dry-goods merchant, 
that he, the said Cook, understood it to mean Lawrence L L sheet- 


ings. 


182 This stipulation being made, however, so far as concerns 

the two cases against the Aurora Cotton Mills and the Evans- 
ville Cotton Manufacturing Co., subject to the approval of A. J. Hop- 
kins and D. C. Givens, the solicitors of said defendants, and subject 


also to exceptions by all the defendants for irrelevancy and incom- 
petency. 


W. G. RAINEY, 
For Lawrence M’f’g Co. 
J. M. DICKINSON, 
For Tennessee M’f’g Co. 
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It is further stipulated that if John Beno were sworn and exam- 
ined he would testify on direct examination as follows: 


That he is a retail dry-goods merchant at Council Bluffs, lowa, 
and has been for the past twelve years; that he has handled during 
this time brown sheetings known as Lawrence L L; that were a cus- 
tomer to inquire of him for L L sheetings he would understand him 
to mean and would show him Lawrence LL; that to him it has no 
meaning as having reference to the weight of such goods; that to- 
day, June 28th, 1886, he was inquired of by William Groenewag for 
L L muslins, and understood it to mean Lawrence L L sheetings. 


Defendant excepts to what passed between him and Groeneweg as 
irrelevant and incompetent. 


And that upon cross-examination he would testify as follows: 


Witness has sold no other goods branded L L than the Lawrence 
make, and this impression or understanding of his is derived from 
his familiarity with this particular brand. These goods are billed 
to him “ Lawrence L L sheetings.” They are generally known in 
the trade as “ Lawrence L L sheetings.” While witness knows noth- 
ing as to the weight, he understands that the letters L L do indicate 
a particular grade or quality of brown sheeting, as distinguished 
from other standard grades of brown sheeting. 

ae W. G. RAINEY, 
For Complainants. 
J. M. DICKINSON, 
Solicitor for Tennessee M’f’g Co., and also for Other 
Defendants, Subject to Adoption or Rejection by 
their Several Solicitors. 


183 Cuarcss C. Cooke, being first duly sworn, on oath deposes 
and says: ee 


My name is Charles ©. Cooke; my age is 31; my place of resi- 
dence is Council Bluffs, Iowa; and my occupation is a general com- 
mission and storage business since November, 1884, and also am 
interested in a retail dry-goods establishment in Danbury, Wood- 
bury county, Iowa. For ten years previous to January, 1885, I was 
employed by Smith & Crittenden, jobbers in dry goods, at Council 
Bluffs, Iowa. 

Q. 1155. Please state whether for the past eleven years you have 
been familiar with brown sheeting stamped with the letters L L. 

Ans. I have been familiar with those brands for the past eleven 
vears. 
~ Q. 1156. To you and the trade with which you have been familiar 
what meaning is conveyed by L L, or double L, when the same is 
applied to brown sheeting ? 

Ans. Well, we would consider it the Lawrence L L, as that is the 
widest-known brand in this section of the country. 

Q. 1157. Were one to inquire of you concerning L L sheetings 
what would you understand him to mean? 
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Ans. Well, I would understand him to mean 4-4 or a yard-wide 
sheeting. | 

Q. 1158. Would such an inquiry to you and the trade have any 
further significance than what you have already indicated ; if so, 
what? 

Ans. Why, I think it would signify, if it was a man well posted, 
that he meant a Lawrence L L, and to one who is not well posted I 
would think so because of the popularity of the brand. : 

Q. 1159. While with Crittenden & Smith what were your particu- 
lar duties ? | 

Ans. I was on the road for them selling goods for eight years, 

and I had charge of the domestic department after that as a 
184 salesman, not as a buyer. 
Q. 1160. As such a salesman and traveling agent what 
part of the trade did you become most familiar with ? 

Ans. Well, I was more familiar with the Iowa retail merchant 
trade. 

Q. 1161. So far as your knowledge and acquaintance went, wlat 
significance was attached to L L among the retail trade with which 
you came into contact ? 

Ans. Well, the Lawrence L L sheeting to us was one of the neces- 
sities ; we had other brands of L L muslin, and when out of the 
Lawrence L L often substituted other brands for the Lawrence, and 
were often found fault with for it. 

Q. 1162. While in the employ of Crittenden & Smith, state whether 
or not you ever received orders for such muslin or sheetings as L L 
sheetings. 

Ans. I never received thein myself, but the house often received 
them, and they were passed through my hands, as I had charge of 

the filling of orders through other salesmen. 

Q. 1168. How were such orders understood ? 

Ans. Why, we certainly would put in Lawrence L L if we had it. 

Q. 1164. You mean, then, if I understand your answer, such an 
order meant Lawrence L L; am I or not correct ? 


Objected to as leading. 


Ans. Yes, sir; you are correct. 
Q. 1165. How were such orders filled ? 


This question excepted to as having been already asked and an- 
swered. : : 


Ans. They were filled with Lawrence L L if we had it. 
Q. 1166. Did you or not understand at the time, and was 
185 


it or not understood by your house, that such an order called 
fer Lawrence L L sheetings ? 


Ans. My understanding would be that it was a Lawrence L L. 
What the house’s understanding would be I can’t say; when we 


knew or I knew to a certainty that parties preferred another brand 
of L L we put it in. 


Q. 1167. So far as your knowledge went, did the retail trade under- 
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stand that LL had any reference to the number of yards to the 
ound? | 
f Ans. Why, I suppose the right bright merchant knew what it 
weighed, but there were lots who didn’t. 
Q. 1168. Would you or not give it as your opinion that compara- 
tively few of the retail merchants had any knowledge on this 
oint ? 
' Ans. That is a pretty hard question for me to answer. I would 
not like to come out and tell a man that he did not know his busi- 
ness. 
Q. 1169. What is your opinion on this subject as to the percentage 
of retail merchants who had knowledge on this subject? 
Ans. My opinion would be that if you were to ask four three 
would tell you they didn’t know what it did weigh. 
Q. 1170. Then, in your opinion, three out of every four retail 
merchants know of such goods as simply L L sheetings; is this 
correct or not ? : 


Excepied to as jieading. 
Ans. Correct. 


Q. 1171. Have you recently, and, if so, when, had an inquiry about 
L L sheetings, and from whom ? 


So much of said question and answer as relates to any transaction 
transpiring after the bringing of this suit is excepted to 
186. as being irrelevant and incompetent. 


Ans. Yes, sir; we had an inquiry this morning; well, Mr. Grone- 
weg, of Groneweg & Schoentgen, inquired of me. 

Q. 1172. What was his inquiry? 

Excepted to as irrelevant and incompetent. 


Ans. He had an order from a customer which read, “two pieces 
L L muslin,” and he, knowing I had been in the dry-goods business, 
inquired what it meant, and I told him it meant Lawrence L L. 


Cross-examination : 


X Q. 1173. You so replied because you were more familiar with 
Lawrence L L than any other L L sheeting, did you not? 

Ans. No, sir. 

X Q. 1174. When you were in business with Smith & Crittenden— 
i.e.,in their employ, you handled and sold to their trade Atlantic 
L L sheeting, did you not? 

Ans. I can’t remember that I did. I presume more than likely I 
have. 

X Q. 1175. You know very well that there is and has for a long 
time been sold in this trade, of which you have spoken, a brown 
sheeting branded Atlantic L L, do you not? 

Ans. I know there is such a brand. Well, it was never popular 
in our. trade; we never handled the quantity of it we did of the 
other. : 

X Q. 1176. I did not ask as to popularity or quantity sold, but 
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asked if you do not know that such a brand has for many years | 


been sold in the trade and custom tributary to Council Bluffs? 
Ans. I know there is stfch a brand, but I cannot speak further 
than as to our own trade. — 
X Q. —. Then, in all you have said in your direct exami- 
187 ~ nation, you have only spoken as to the understanding in the 
particular trade of your house and not generally of the public 
and its understanding in respect to L L goods? 
Ans. Why, I suppose there are larger houses than ours, that carry 
a more varied line of those goods, but my recollection of it is that 
we didn’t carry great quantities of other sheetings of the same 
weight. As to the question, my answer is “that is all ”—z. e., I 
only speak of my own opinion, based on our trade, and not of the 
general public outside of our trade. By our trade I mean the trade 
of our house. 


X Q. 1178. Might not the order that Mr. Groneweg spoke of may 
have meant Atlantic L L muslin? | 

Ans. It might mean anything, but one acquainted with the dry- 
goods trade would not so interpret it. 

X Q. 1179. The Lawrence goods are called Lawrence L L, and 
Atlantic called Atlantic L L; is not that true? 

Ans. I believe it is. 

X Q. 1180. Suppose that order came from one who had _ been 
using Atlantic L L and not Lawrence LL; then is it not most 
probable that the writer meant Atlantic L L? 

Ans. If I knew for a certainty that he preferred Atlantic L L, I 
would put it in; otherwise I would put in Lawrence. 

X Q. 1181. Now, please answer the question just asked you. 

Ans. Yes; it is most probable that he did. 

X Q. 1182. With what L L brands beside the Lawrence and 
Atlantic have you been familiar with in the trade of which you 
speak ? 

Ans. Baltic L L, Badger L L; those two, I guess, is all I remem- 
ber and am the most familiar with. 7 7 

X Q. 1183. Were not the Lawrence L L, the Baltic L L, and the 
Badger L L known in the trade and buyers, so far as you know, by 

the names Lawrence L L, Baltic L L, and Badger State L L? 
188 Ans. Yes, sir; they were. 


X Q. 1184. It was well known to your trade, so far as you . 


. know, that they were manufactured by different makers than the 


Lawrence L L, and were not the identical goods with the Lawrence 
L L—i. e., of the same make? 
Ans. Yes, sir. 


X Q. 1185. Thev were severaliy billed as Lawrence L L, Badger 
State L L, and Baltic L L, were they not? 


Ans. We billed them out by their right names—that is, the names 
branded on the muslin. | 

X Q. 1186. Now, you have spoken of orders received specifying 
only L L and not the particular brand. Now, were not such orders 


exceptional, and, as a rule, were not the orders for Lawrence L L, if 
that goods was wanted by the purchaser ? 
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Ans. Well, we would interpret such an order to mean L L sheet- 
ings of either brand named, Baltic, Badger, or Lawrence, although 
: - ica t be anything unusual to receive an order sim ply reading 

X Q. 1187. You say you would interpret such an order to mean 
Baltic, Badger, or Lawrence. Now, do you mean by “order” in 
this connection simply an order for LL sheeting ? 

Ans. I mean an order for that grade of sheeting. 

X Q. 1188. Do you mean that an order of L L sheeting, without 
specifying any particular brand, means an order for the grade of 
sheeting which jobbers call "four-yard sheetings—~. e., four yards to 
the pound? 

Ans. | would interpret such an order to mean Lawrence L L or 
that grade of goods. 

X Q. 1189. That is to say, either Lawrence L L or Baltic L L or 
Badger State L L. Is that correct? 

Ans. I would think it would mean Lawrence L L orits equal. 
189 X Q. 1190. Then L L, you understand, indicates a grade 
or quality of goods the same as the Lawrence L L? 

Ans. Yes, sir. 

X Q. 11903. This grade is known to you as four-yard sheeting? 

Ans. Yes, sir; four yards to the pound. 


Redirect examination : 


R. D. Q. 1191. While L L may have as part of its significance or 
meaning —of representing brown sheetings of four yards tothe pound, 
yet is it or not a fact that it means primarily more—w. ¢., goods made 
by the Lawrence Manufacturing Co.? 


Excepted to as leading. 


Ans. I couldn’t say that it does. 

R. D. Q. 1192. Does it or not mean to -you goods made by this 
Lawrence Manufacturing Co., known as the Lawrence L L? 

Ans. It does. 

R. D. Q. 1198. And also has the same meaning to the trade with: 
which you were familiar? 


Ans. Yes, sir. 
R. D. Q. 1194. Do you or not know that the Atlantic LL is 


lighter goods than the Lawrence L L? 
' Ans. I only know that they are purported to be of the same 
weight. 


Recross-examination : 


Re-X Q. 1195. Does L Lstamped on goods branded Atlantic Mills 
convey to your mind that those goods are made by the Lawrence 
Mills? 

Ans. No, sir. 

Re-X Q. 1196. Does L L stamped o on goods branded Badger 


190 State convey to your mind that those goods are made by the 
Lawrence Mills? 


Ans. No, sir. 
16—1039 : 


122 THE LAWRENCE MANUFACTURING CO. VS. 


Re-X Q. 1197. Does L L stamped on goods branded with the 
word Baltic convey to your mind that those goods are made by the 
Lawrence Mills? 

Ans. No, sir. 

Re-X Q. 1198. Then is not the fact this way, viz: That your under- 
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standing that L L stamped on goods means that they are made by 

. the Lawrence Mills in this way when the goods on which they are 
stamped is also branded Lawrence Mills ? 

Ans. My understanding is that they would be branded Lawrence 


L L. 
C. C. COOK. 


STATE OF Iowa, } 
Potiawattamie County, 


The above witness, C. C. Cook, was first duly sworn by me and 
subscribed the foregoing deposition in my presence. 
N. SCHURZ, 
Justice of the Peace. 


These depositions were all taken by me this 28th day of June, 
1836. 
W. J. MARTIN, 
Notary Public, Douglas Co., Neb. 


My fees, $15.00; justice’s fees, $2.00; paid by plaintiff. 
, | W. J. MARTIN. 


Depositions taken by consent at Winona, Minnesota, on this 30th 
day of June, 1886, before Frank L. Randall, notary public in 

191 and for Winona county and State of Minnesota, all formali- 
ties being waived. 


W. G. Rainey, Esq., appearing for complainant. | 
J. M. Dickinson appearing for Tennessee M’f’g Co. and also for 
Aurora Cotton Mills and Evansville Cotton M’f’g Co. 


The cross-examination of witnesses not named in notice subject to 
the approval of the solicitors of the last two named companies. 


E. WILLIAMS, being first duly sworn, deposes as follows: 


My name is E. Williams; I am 37 years of age; I live at Winona, 
Minn; I am in the dry-goods business; have been in the employ- 
ment of H. Choate, of Winona, Minn., for seventeen years; Mr. 
Choate is a retailer and jobber of dry goods; have had charge of 
the jobbing department of this house for about ten years.; for 
seven years prior thereto was in the retail department. 

Q. 1199. State whether during this period of time your house has 
handled and sold brown sheetings stamped L L. 

Ans. Yes, sir. 

Q. 1200. What significance has this symbol or L L to you and to 
the trade with which you are familiar ? 
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Ans. We take them as four-yard goods. They are known to the 
trade as four-yard goods, and goods as the Lawrence L L’s. 

Q. 1201. In the expression known to the trade, in your last 
answer, what do you mean by the trade? 

Ans. The retail buyers. 

Q. 1202. What section of the country does your trade reach? 

Ans. Part of Minnesota, Wisconsin, and Dakota. 

Q. 1203. What other L L’s, if any, has your house sold besides 

the Lawrence L L? 
192 Ans. Badger State L L’s, Beaver Dam L L’s, King Hill, 
and Island Park; the last two are made by the Aurora, I 
think the name of the Aurora M’f’g Co., and stamped King Hill 
L L’s and Island Park L L’s, being private brands of Mr. Choate. 

Q. 1204. Since your house has been handling these L L’s do you 
continue to handle and sell Lawrence L L? 

Ans. No, sir. 

Q. 1205. Do you or not ever receive orders for such brown sheet- 
ings as for so many pieces of Lawrence L L? 

Ans. We have. - 

Q. 1206. How are such orders filled ? 

Ans. If we had Lawrence L L in stock we’d send them, and if we 
didn’t we’d substitute Beaver Dam or any other brand of that grade 
that we had in stock. 

Q. 1207. Have you ever received orders for such goods for so many 
pieces of L L sheetings or L L muslins? 


Defendant excepts to so much of said question and answer there- 
to as respects the wording or contents of any written orders, the 
orders themselves being the best evidence. 


Ans. I don’t think we have. 

Q. 1208. Have you or not had any difficulty with the trade in 
persuading the merchants in handling-these other L L’s, in lieu of 
the Lawrence L L? 

Ans. Yes, sir. 

Q. 1209. To what do you attribute this difficulty ? 

Defendant excepts to this question as calling for the opinion of 
the witness and not for a statement of facts, and there being no 
hypothetical case submitted to the witness for his opinion as an ex- 
pert. 

Ans. Well, the merchants had been in the habit of using the 
Lawrence, and they didn’t want to change. 


193 Cross-examination : 


X Q. 1210. You have handled and sold for your house for a 
number of years a brown sheeting branded Atlantic Mills L L, have 
you not? 

Ans. Yes, sir. 

X Q. 1211. This, I believe, is a somewhat lighter goods than the 
Lawrence L L? | 
Ans. Yes, sir. 
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X Q. 1212. Do you know the weight ? 

Ans. No, sir; I do not. — 

X Q. 1213. The Atlantic L L sheeting is and has always been 
known in the trade and designated, so far as vou know, by the style 
Atlantic L L, has it not? 

Ans. Yes, sir. 

X Q. 1214. And the Lawrence L L sheeting has always been 
known in the trade and has been designated, so far as you know, by 
the style Lawrence L L, has it not? 

Ans. Yes, sir. 

X Q. 1215. The Lawrence has been billed to your house and billed 
out of your house generally by the name Lawrence L L. Is this true 
or not? 

Ans. Yes, sir; it is true. 

X Q. 1216. Do not you and your trade, so far as you know, under- 
stand the letters L L alone, not connected with any such words as 
Lawrence, Badger State, or Beaver Dam, etc., to mean simply that 
the goods on which they are stamped is of the grade or quality known 
as four-yard goods? 

Ans. I don’t think that the trade outside of the jobbers understand 
| four-yard goods generally. That’s what I mean—generally. 
194 X Q. 1217. I did not ask for what the trade generally 

understood outside of the jobbers, but I asked for your under- 
standing and that of your trade—that Is, of your house. Now, 
please answer the question thus defined. 
_ Ans. Well, our house would ox se that L L goods meant 
4-vard goods, but our trade know them only as L L’s. 

X Q. 1218. If your trade and the trade generally are ignorant as 
to the 4-yard weight, yet they do know that the letters L L are used 
to indicate a certain grade of standard sheeting as distinguished 
from other standard grades, do they not? 

Ans. Yes, sir; they do. 

X Q. 1219. When you receive an order for Lawrence L L and 
when out of the same send other L L’s you explain to the buyer the 
reason for not sending the Lawrence, do you not? 

Ans. Yes, sir. 


Redirect examination : 
R. D. Q. 1220. When you receive an order for Lawrence L L’s and 


‘are out of the same and substitute in lieu thereof other L L’s, such 


L L’s are always of the same weight, grade, or quality as the ‘Law- 
rence L L’s, are they or not? 

Ans. They are supposed to be. 

R. D. Q. 1221. Would you fill such an order with Atlantic L L? 

Ans. No, sir. 

R. D. Q. 1222. Why not? 

Ans. Well, because I’d think he didn’t want it unless he asked for 
it. 1 wouldn’t send it because they are not the same grade as the 
other L L’s—lighter weight. 

R. D. Q. 1223. Does the Atlantic L L come into Pesiey, geste in 
the trade with the Lawrence L L? 
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Ans. No, sir. | 
195 R. D. Q. 1224. While to you and to your trade L L may 
have the significance that it refers to goods of a certain grade 
or quality, has it or not a meaning to you and the trade more than 
indicating a grade or quality? Ifso, what other meaning has it? 
Ans. I should say grade and quality. It used to be known as 
Lawrence L L. I understand or have understood that L L sheet- 
ings meant Lawrence L L, and it has been so understood by the 
trade. 


Recross-examination : 


Re-X Q. 1225. Did L L stamped upon goods branded Atlantic 
Mills ever convey to you or to the trade, so far as you know, the 
signification that such goods were made by the Lawrence Mills, and 
were the same identical goods as the Lawrence L L’s? 

Ans. No, sir. 

Re-X Q. 1226. Did L L stamped upon goods branded Badger 
State ever convey to you or the trade the significance that those 
phe were made by the Lawrence Mills and were identical with the 

awrence L L? 

Ans. Well, about the same grade; yes, sir. 

Re-X Q. 1227. I did not ask if they were of the same grade, but 
asked if L L stamped upon goods branded Badger State ever con- 
veyed to you or the trade the significance that those goods were 
made by the Lawrence Mills and not by some other mill? 

Ans. Yes, sir. 

Re-X Q. 1228. What do you 1 mean by “ Yes, sir?” 

Ans. I considered that the Badger State goods are about the same 
quality and weight that the Lawrence L L goods are. 

Re-X Q. 1229. I did not ask you if they were of the same quality 
or weight, but asked you if you understood that they were made by 
the same mill? 

Ans. No, sir. 
196 Re-X Q. 12293. Then ee L L branded upon goods 
stamped Beaver Dam convey to vour mind or that of the trade 
that the goods so branded Beaver Dam L L are made by the Law- 
rence Mills? 

Ans. No, sir. 

Re-X Q. 1230. Is not the impression conveyed to your mind and 
to the trade, so far as you know, by L L stamped upon goods branded 
Beaver Dam, Badger State, etc., that they are of the grade which 
you know as four-yard goods? 

Ans. Yes, sir. 

Re-X Q. 1231. And this is the only meaning that they convey 
when stamped upon goods so branded ? 

Ans. No, sir. 

Re-X Q. 1232. Can an ordinary buyer by merely looking at four- 
‘yard goods and five-yard goods and not feeling them tell whether 
a sheeting is four-yard or five-yard goods? 

Ans. | think they can. 
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Re-X Q. 1233. Do you speak of buyers for wholesale and retail 
houses ? 

Ans. Both. | 

Re-X Q. 1234. It would take one who was an expert in such goods, 
would it not? 

Ans. No, sir; I do not think it would. 

Re-X Q. 1235. Do you mean to say that any ordinary consumer 
of such sheetings could, by merely looking at a sheeting, know that 
it was goods that weighed four yards to the pound? 

Ans. No, sir. 

Re-X Q. 1236. Then you speak of those who are retailers or job- 
bers of such goods and not of the individual consumers ? 

Ans. Yes, sir. 
197 Re-X Q. 1287. You do not think, then, that the ordinary 
consumer who purchases brown sheetings could tell whether 
a goods was a four-yard or five-yard goods to the pound unless they 
felt the texture? 

Ans. No; I don’t think they could ; some might. 

Re-X Q. 1238. If I understand you, you mean to say in your fore- 
going deposition that L L designates a four-yard goods made by the 
Lawrence Company when the goods is also stamped Lawrence Mills? 

Ans. Yes, sir; Lawrence L L you mean. 

Re-X Q. 1239. And that when stamped upon goods branded Bad- 
ger State it means a four-yard goods, but does not mean that the 
goods are made by the Lawrence Mills? 

Ans. No, sir; that they are not made by the Lawrence Mills. 

Re-X Q. 1240. And that when stamped Beaver Dam L L it means 
a four-yard goods, but does not mean that the goods are made by 
the Lawrence Mills? | 

Ans. No, sir; it does not mean that they are made by the Law- 
rence Mills, but it means a four-yard goods. 

Re-X Q. 1241. This is your understanding and that of the trade, 
so far as you know, is it not? 

Ans. Yes, sir. 


Redirect examination : 


R. D. Q. 1242. Do you wish to be understood as saying that 
the retail merchant, as a rule, understands that L L on sheetings 
means that it weighs four yards to the pound ? 

Ans. No, sir; I do not; some of them may. 

*R. D. Q. 1243. In speaking or in your answer to cross-question 
1229, which is here read to you, do you refer to your own under- | 
standing alone, or do you know what the trade may under- 
198 stand from it? This question 1229 being as follows: “Then 
does L L branded upon goods stamped Beaver Dam convey 
to your mind or that of the trade that the goods so branded Beaver 
Dam L L are made by the Lawrence Mills ? 

Ans. No, sir; the goods branded Beaver Dam L L are made by 
the Beaver Dam Mills? | 

R. D. Q. 1244. That is what it means to you and the jobbing 
trade? | 
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Ans. Well, it don’t mean that; we know it; we buy it from the 
Beaver Dam Mills. 

R. D. Q. 1245. Do you know whether the retail merchant knows 
that goods branded L L and also stamped Beaver Dam is made at 
the Beaver Dam Mills? 

Ans. Yes, sir; it’s generally understood so. 

R. D. Q. 1246. Does the consumer know this? 

Ans. Well, it’s a question I can’t answer; some of them may know 
if they have ‘been told where the goods are made. 


E. WILLIAMS. 


ALF. Brooks, being first duly sworn, deposes and says: 


- My name is Alfred Brooks; my age is 38 years; I reside at 
Winona, Minn; I am engaged, together with Mrs. Abigail Brink, 
In conducting the retail dry-goods business belonging to the estate 
of J. L. Brink, deceased. I have been in the dry-goods business 1 in. 
this town for eleven years and four years before I came here. 

Q. 1247. State whether during the past eleven years you have 
been familiar with and sold brown sheetings stamped with the letters 


L L. 
Ans. Yes, sir. 
. Q. 1248. Suppose a customer were to come into your store and 


ask for L L sheetings what would you understand him to 
199 +=want? 


Ans. Lawrence L L. 


Q. 1249. Is that its general significance in the trade with which 
you are familiar ? 

Ans. Yes, sir. 

Q. 1250. Have you handled any other L L sheetings than the 
Lawrence; if so, what? 

Ans. Yes, sir; Badger L L. 


Q. 1251. In this section of the country what class of persons 
mostly buy such sheetings? 


Ans. Laboring and poorer classes ; they buy it for shirts and 
underwear purposes. 

Q. 1252. Give us your opinion whether an ordinary purchaser of 
such goods would likely be deceived in supposing the Badger State 
stamped with L L to be the Lawrence L L. 


Defendant excepts to this as calling for the mere opinion of wit- 


ness and not for facts. 


Ans. The majority of them would. 
Q. 1253. Would or not this be the case if such sheetings were 


stamped with any other machine, and yet having the L Las prom- 
inent as the L L on the Badger State? 


Defendant makes the same exception as the last. 


Ans. I don’t think ’twould make much difference with them. 
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Cross-examination: 


X Q. 1254. How long have you sold the Badger State L L? 

Ans. About six years. 

X Q. 1255. Do not some of your customers like it as well as they 
do the Lawrence L L? 

Ans. Yes, sir. 
200 X Q. 1256. Have you ever handled any L L goods except 
these two? 

Ans. Not to my recollection. 

X Q. 1257. Let me refresh your memory, and ask if you have not 
handled and sold Atlantic L L’s? 

Ans. I never did. 

X Q. 1258. You know the goodsand have seen it in the market ? 

Ans. Yes, sir. 

X Q. 1259. Is it not used by the laboring and poorer classes for 
shirts and underwear? 

Ans. I should judge it was. 

X Q. 1260. It is of the same general character, but of lighter weight 
than the Lawrence and Badger State; how is that? 

Ans. That’s my impression. 

X Q. 1261. You got your impression and idea of the meaning 
which you attach to the letters L L from your greater familiarity 
with the Lawrence L L sheeting, did you not? 

Ans. Longer and greater familiarity ; I should answer that. 

X Q. 1262. If you had handled Atlantic L L sheeting as con- 
stantly and as long as you have Lawrence L L,and had sold the At- 
lantic L L to the same general trade, then should a purchaser, under 
such circumstances, have called for L L sheeting you would nat- 
urally have asked whether Atlantic L L or Lawrence L L was wanted, 
would you not? 

Ans. There has always been such a similarity in the Badger and 
Lawrence L L that I have invariably substituted one for the other ; 
the Atlantic L L we never Lave kept. 

X Q. 1263. I never asked you one word about Badger L L, or 

substituting it for Lawrence. Will you please answer the 
201 question as above asked you? 
Ans. If I had all three kinds in stock I would; if not, no. 

X Q. 1264. If you had the Atlantic L L only in stock you would 


‘give the person asking that goods, would you not, unless they par- 


ticularly specified a different brand ? 

Ans. I should try and sell it to them. 

X Q. 1265. You know, as a merchant, that the Atlantic L L 
sheeting is known generally as Atlantic L L? ; 

Ans. I do. 

X Q. 1266. And the Lawrence as Lawrence L L? 

Ans. I do. : 

X Q. 1267. And the Badger State as Badger State L L? 

Ans. I do. | 

X Q. 1268. Do you not also know that L Lis generally accepted 
as signifying, with the exception of the Atlantic, a certain grade or 
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quality of standard sheeting, as distinguished from other grades or 
qualities of ‘standard sheeting? 


Ans. I don’t know it, but 1 have always supposed that it was a 
certain grade in that particular mill. 
X Q. 1269. That is, you have always understood that the Law- 


rence Mills stamped LL upon certain goods to show of what par- 
ticular grade it was? 


Ans. Yes, sir. 


X Q. 1270. And that the Badger State stamped L L upon certain 
of their goods to show of what particular grade it was? 
Ans. Yes, sir. 


X Q. 1271. This is your understanding and that of the trade and 

consumers, so far as your knowledge enables you to give an opinion? 
Ans. Yes, sir. 

202 X Q. 1272. Do not most consumers of such goods walk in 


and feel the texture of the goods they want, and so usually 
make their purchases ? 


Ans. A great many of them do. 

X Q. 1273. You do not sell the Badger State L L under any pre- 
tense that it is the Lawrence L L, do you? - 

Ans. No, sir, 

X Q. 1274. The Lawrence L L is always branded with a bull’s 


head and the words Lawrence Mills, is it not? 
Ans. I think it is. 


X Q. 1275. How many customers can you call to mind, if any, 

- who have been deceived and taken the goods branded with Badger 
State and the monogram for the Lawrence Mills make of L L’s? 

Ans. I couldn’tsay; but we have had customers call for muslin 

with two L’s on it, and we have sold them Badger L L when we had 
it or the Lawrence L L. 


X Q. 1276. They may have wanted the Badger State as likely as 
the Lawrence L L, may they not? 


Ans. I couldn’t say, not enya but one brand of the two kinds 
at one time. 


X Q 1277. They just asked you for L L without themselves look- 
ing at the brand; is that so? 
Ans. Yes, sir. 


X Q. 1278. Now, you have spoken of persons being likely to con- 
found the Badger State L L with Lawrence L L on account of the 
letters L L. Now, the person looking at the letters L L, and ignor- 
ing everything else on the brand, would just as likely counfound 
Atlantic L,L and Lawrence L L, would they not? 

Ans. Ignoring quality and being governed by brand solely, 
203 they might. . 

X Q. 1279. It takes an expert to merely look at and not 
handle brown sheeting and tell what the quality is, does it not? 

Ans. I don’t think he can do it. 

X Q. 1280. Then, ordinary purchasers, whether retailers or con- 
sumers, ignoring the brand, could not, generally speaking, say by 


mere inspection, without touch, whether a sheeting was a 4-yard or 
a 5-yard sheeting ? 
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‘' Ans. I think not. | 

X Q. 1281. Then, if an ordinary purchaser should look at Law 
rence L L or Atlantic L L, ignoring all the brand but the L L’s, and 
not touching or feeling them, would he not be as likely to confound 
them as he would to confound the Lawrence L Land the Badger 
State L L under the same conditions ? 

Ans. He might. 

X Q. 1282. The one is as likely to happen as the other under the 
conditions stated, is it not ? 

Ans. Not in all cases. 

X Q. 1283. If they go by the L L, and that is the same on all 
three, and by looking and not touching the difference in grade is not 
ascertainable, then explain, if you please, the difference between the 
two cases and the probabilities as to their happening. 

Ans. If the grade is not ascertainable by looking and nothing 
else to be looked at but an L L, then it would be impossible. 

X Q. 1284. Do you mean by the last answer that it would be im- 
possible for there to be any more likelihood of confounding the 
Lawrence with the Badger State than the Lawrence with the At- 
lantic? 

Ans. Yes, sir. 

X Q. 1285. Then an ordinary customer or consumer want- 

204 ing Atlantic L Land seeing Lawrence L L, and looking atthe 

L L and nothing else, would be likely to think it was the 

Atlantic, unless, by touch or information conveyed to him by another, 
he knew the grade of the goods? 

Ans. Yes, sir. 


Redirect examination : 


R. D. Q. 1286. Before you handled any Badger State L L’s was 
there any doubt in your mind what a customer wanted when he 
asked for L L sheeting? 

Ans. For a long time there was not. 

R. D. Q. 1287. After you commenced handling the Badger L L’s, 
and a customer should ask you for L L sheetings, as referred to in 
your cross-examination, you would show him the Badger L L’s, 
would you or not? 

- Ans. If I didn’t have the other I would. 

R. D. Q. 1288. In such a case did you have any difficulty in per- 
- suading the customer to take the Badger L L? 

Ans. No, sir. 

R. D. Q. 1289. The L L when stamped on the Badger State goods 
and the Lawrence goods in both instances meant the same grade 
and quality of goods? | 

Ans. Not in my judgment. 

R. D. Q. 1290. What difference to you was the meaning of L L 
when applied to these goods—Badger State and Lawrence? 

. Ans. I have always considered the Badger L L the best of the 
two. | 

R. D. Q. 1291. Are not these two brands of goods in competition 
in the trade? 
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Ans. They are considered so. 
R. D. Q. 1292. At the same price ? 
205 Ans. In my judgment, not. 
R. D. Q. 1293. Are not these goods, Lawrence L L’s and 
Badger State L L’s, quoted and sold to the trade at the same price? 
Ans. I have often found a difference. 
R. D. Q. 1294. Which commands the higher price ? 
Ans. With me, the Badger. 
R. D. Q. 1295. Have you ever paid more at the place where sold 
for the Badger L L’s than you have for the Lawrence L L’s? 


Excepted to as irrelevant, incompetent, and as new matter not 
appertaining to the cross-examination. 


Ans. Not to my recollection. 
ALF. BROOKS. 


STATE OF MINNESOTA, 
e ss . 
County of Winona, 


The above depositions of E. Williams and Alf. Brooks were taken 
before me by consent of parties, the same being written by me, and 
the witnesses respectively signed the same in my presence, having 
been by me first duly sworn. | 

Witness my hand and notarial seal this 30th day of June, A. D. 
1886. 

[ SEAL. ] FRANK L. RANDALL, 
Notary Public in and for Winona Co., Minnesota. 


My fees, $5.00; paid by complainant. 


Depositions taken at Red Wing, Minnesota, by consent, all formali- 
ties being waived, on this the lst day of July, A. D. 1886, before 
Andrew Lindgren, a notary public in and for Goodhue county, 
Minnesota. 


Present: W.G. Rainey, for complainant; J. M. Dickinson, for the 
defendants, Aurora Cotton Mills, Evansville Cotton M’f’g Co., and 
Tennessee M’f’g Co. 3 


CLIFFORD BELANGER, being duly sworn, deposes as follows: 


206 My name is Clifford Belanger; I am 39 years old; I reside 

at Red Wing, Minnesota; am a retail dry-goods merchant ; 
have been in that business about fourteen years, and am now one of 
the firm of C. Belanger & Bro. 

Q. 1296. State if during these fourteen years you have been 
familiar with and selling brown sheetings stamped with the letters 
LL? 

Ans. I have for the past ten years. 

Q. 1297. How were the first sheetings with L L upon it otherwise 
stamped or known which you handled and sold? 

Ans. Lawrence L L. 

Q. 1298. Were they or not known to the trade with which you 
were familiar as Lawrence L L sheetings? 


a i 


182 THE LAWRENCE MANUFACTURING CO. VS. 


Ans. They were so far as they were represented to them by us. 

Q. 1299. What other L L sheetings have you handled and sold, 
and for how long? 

Ans. We have sold the Badger L L and, I think, the Beaver Dam 
L L for four or five years. 

Q. 1300. Is it known to you or to the trade with which you are 
familiar how many yards of such goods weigh a pound ? 

Ans. No, sir. | 

Q. 1301. How do you order L L sheetings from the jobber? 


‘Defendant excepts to this question as irrelevant and incompe- 
tent, as being the individual practice of the witness only that is 
called for. | 


Ans. If we want Lawrence L L we order it as Lawrence L L. 
Q. 1302. State whether or not such orders are always filled with 
the Lawrence goods. If not, how are they filled ? 


207 Defendant excepts to this question as irrelevant and incom- 
petent. 


Ans. No, sir. We have sometimes ordered the Lawrence L L 
and received Beaver Dam or Badger L L instead. Sometimes we 
have ordered the Badger L L and got the Lawrence L L. 

Q. 1808. Are these several L L’s all of the same grade or quality ? 
Ans. They have been represented to us as such. 


Cross-examination: 


X Q. 1304. Do you know, as a merchant, that there is a brown 
sheeting sold in the trade stamped Atlantic Mills I, L and known as 
Atlantic L L, do you not? 

Ans. I think there is. We haven’t handled it very much. 

X Q. 1805. Do you know how many yards of the Atlantic L L it 
takes to make a pound? 

Ans. I do not. 

X Q. 13806. The Atlantic L L is used by laborers and the poorer 
classes for shirting and underwear and similar purposes, is it not? 

Ans. We have not handled it enough to know. 

X Q. 1307. For what purposes are the Lawrence, Badger State, 
and Beaver Dam used and sold? 

Ans. We sell it as a general family cotton. 

X Q. 1308. Is not-the Atlantic L L also a general family cotton? 

Ans. I presume so. : 

X Q. 1809. Some consumers may prefer the one and some may 
prefer awe" other for general family cotton goods, may they 

not! 
208 Ans. I don’t know as to that; we have not handled it 
enough. We prefer the Lawrence and the Badger. 


CLIFFORD -BELANGER. 
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Anton H. Boxrup, being first duly sworn, deposes as follows: 
Q. 1310. —. 
—. My name is Anton H. Boxrud; I am thirty-seven years old; 
I reside at Red Wing, Minnesota; my occupation is that of a retail 
dry-goods merchant; have been in that business myself for six years; 
prior to that I wasa dry-goodsclerk ; am now a member of the firm 
of Boxrud Bros.; have been here twenty years. 
Q. 1311. During the past fourteen years state whether you have 
handled and sold coarse brown sheeting stamped with L L. 
Ans. We have. 
Q. 1312. How were the first of such sheetings which you handled 
known to you and your trade? ; 
Ans. The only sheeting that we handled was the Lawrence L L 
that I was acquainted with. 
Q. 1313. From whom did you buy such sheetings ? 
Ans. From our jobbers in Chicago and elsewhere. 
Q. 1314. Through traveling men representing those jobbers ? 
Ans. Yes; and also when I went to the market. 


Q. 1315. How were such sheetings mentioned or talked about by 
the jobbers or the traveling men ? 


Defendant excepts to this question as irrelevant and incompe- 
tent. 


Ans. As double L L’s and sometimes as Lawrence L L’s. 
Q. 1316. When the jobber or traveling man spoke of L L sheet- 
ings what did you understand him.to mean? 


Defendant excepts to this question on the ground of the 
209 mere interpretation or opinion of witness being called for are 
not for proof of facts or as to general usage in trade. 

Ans. The Lawrence L L’s was the only sheeting we meant by that 
term. 

Q. 1317. Was that the general meaning of the term L Lin the 
trade with which you are familiar? 

Ans. It was. 

Q. 1818. To what class of consumers did you sell such goods? 

Ans. To all our trade; principally the farmers. 

Q. 1319. Do yuu know or do the consumers know of what weight 
the Lawrence L L sheetings are? 


Ans. I don’t know the exact weight, and I don’t suppose the con- 
sumers know. 


Cross-examination: 


X Q. 13820. How do you know that the consumers do not know 
its weight ? 

Ans. I said I supposed they did not know. 

X Q. 1321. Then you do not know whether they knew it or not? 

Ans. No, sir. 


X Q. 1822. Did you ever, before you were first spoken to to become 
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a. 


a witness in this lawsuit, ever hear any discussion or question as to 
what L L on brown sheeting meant generally to the trade ? 

Ans. No. 

X Q. 1323. Now, you have been in your business familiar with 
the Lawrence L L much more than with any other of the L L sheet- 
ings, have you not? 

Ans. Yes. 
210 =X Q. 1324. Have you not, from this familiarity with Law- 
rence L L when you handled no other L L, associated L L in 
your mind with goods of the Lawrence make? 
Ans. No. 
X Q. 1325. With what, then, have you associated the letters L L 


in your mind? 

Ans. With Badger State LL and Beaver Dam, which I consider 
about equal in quality and value. 

X Q. 1326. Then LL, to your mind, conveys the information 
that the goods on which they are stamped i is of a certain standard 
or grade of brown sheeting, as st aceon from other grades of 
brown sheeting ? 

Ans. Yes, as of the standard of the Lawrence L L, which we have 
held as the standard. 
 X Q. 1327. This LL on the Lawrence Mills sheeting always indi- 
cated to the trade the quality or grade of the sheeting, did it not? 

Ans. Yes, sir. 

4] X Q. 1328. The Lawrence goods was always branded with the 
at trade-mark of a bull or bull’s head, the words Lawrence Mills sheet- 
a ing, and also with the letters L L, were they not? 

| Ans. Yes,sir; all that I ever saw. 

X Q. 1829. The Lawrence goods and the Badger State and the 
Beaver Dam have always been known in the trade, respectively, as 
Lawrence L L, Badger State L L, and Beaver Dam L L, have they 
not? 

Ans. I believe they have. 

X Q. 1330. When you spoke of jobbers and salesmen talking of 
the Lawrence goods and speaking of them as L L’s, those were job- 
bers and salesmen who, at the time of speaking of them, were offer- 

ing that particular brand for sale, were they not? 
211 Ans. The first seven or eight years in business I knew 
no other brand than the Lawrence L L. Since the Beaver 
Dam and Badger State have come in and when the L L’s are 
mentioned we generally ask what brands they handle and carry in 
stock. 

X Q. 1331. Then when you spoke of understanding them to mean 
Lawrence L L when they mentioned L L’s you referred, did you 
ney ct the time when you were only buying that particular brand 

-of LL? 

Ans. Yes, sir. 

X Q. 1332. Have you ever handled the Atlantic L L? 

Ans. IJ don’t think we have. 

X Q. 13833. You know, as a merchant, that there is a brown 
sheeting advertised and sold to the trade as Atlantic L L, do you 


not? 
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_ Ans. Yes; I think there is. 

X Q. 1334. Now, in speaking in your foregoing deposition of the 
meaning of L L, have you been giving your own opinion as created 
by your personal experience with Lawrence goods? 

Ans. Yes, sir. - 

X Q. 1335. Do you undertake to state that the settled opinion of 
the public and trade generally and consumers is the same as yours? 
And, if you say it is, then explain how you are enabled to speak 
positively of the opinions of others in this matter. 

Ans. J can say that, as far as my experience has been in the busi- 
ness, that whenever we had the Lawrence L L’s, the Badgers, and 
the Beaver Dams in stock at one time, our clerks as well as our cus- 
tomers have agreed with us that there is not much choice in either 
of them. 

X Q. 1336. A customer designates the one of them which he wants 
by calling for Lawrence L L, Beaver Dam L L, or Badger State L L, 

does he not ? 


* 212 Ans. Yes; if we get an order for a Badger L L, for instance, 


and should not have that in stock, but did have a Lawrence 
L L, we should not hesitate to substitute that brand. 
x Q. 1337. You generally explain that you are out of the make 
ordered when you make such a substitution ? 
Ans. Yes. 


Redirect examination: 


R. D. Q. 1838. Should you have an order for Lawrence L L, and 
were out of the same, but had the Beaver Dam or Badger State, you 
would substitute the one on hand for the Lawrence L L, would you 
not? 

Ans. Yes, sir. 

R. D. Q. 1339. Is it or not a fact that since you have been hand- 
ling Badger Stateand Beaver Dam L L’s should one inquire of you 
about L L sheetings that you would have in mind Lawrence L L? 

Ans. Yes; as that is the best-known and oldest brand, to my 
knowledge. 

R. D. Q. 13840. Question 1325 is as follows: “With what, then, 
have you associated the letters L Lin your mind?” to which you 
answered, “ With Badger State L L and Beaver Dam, which I con- 
sider about equal in quality and value.” Do you mean by this an- 
swer that you do not think of Lawrence L L, or that Badger State 
and Beaver Dam LL you consider “about equal in quality and 
value” with the Lawrence L L? 

Ans. I had Lawrence L L in there,didn’t I? If Ididn’t I meant 
to have. 

R. D. Q. 1341. While L L on the sheeting may mean to the trade 
sheetings of a particular grade or quality, still is it or not a fact that 

that means more—~. ¢., it means primarily goods made by the Law- 
rence Mills, or Lawrence L L’s? 
Ans. It means, in my mind, Lawrence L L or the other 
213 two brands that I mentioned. 
R. D. Q. 1842. Then you do not mean in your answer to 
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cross-question 1324 that you do not associate L L in your mind with 
goods of the Lawrence make? 


Excepted to as leading. 

Defendant excepts to a statement made by Mr. Rainey in the pres- 
ence of the witness, that the witness did not understand the question, 
or he never would have answered it in that way. 


Ans. I meant, in answering no, that I never got mixed on the 
three brands; I knew them apart perfectly, but still considered them 
of equal value to our customers. 

R. D. Q. 1348. But you always associate with L L Lawrence goods, 
do vou or not? 

Ans. Yes; certainly. 


Recross-examination: 


Re-X. Q. 1844. You also associate Badger State and Beaver Dam 
with L L, do you not? 

Ans. Yes, sir. 

Re-X Q. 1845. If a customer should come in and call for L L 
sheeting would you not ask him which brand he wanted ? 

Ans. No; I should give him the one I had in stock. 

Re-X Q. 1346. If you had all three in stock, then you would ask 
which he wanted ? 

Ans. Yes; I should let him take his choice. 

ANTON H. BOXRUD. 


STATE OF te gua 
Goodhue County, 


The above two witnesses, Clifford Belanger and Anton H. Boxrud, 
were duly sworn by me before their depositions were taken, 
214 and the said depositions were written out, by consent of par- 
ties, by O. M. Hall. | 
Dated Red Wing, Minn., July Ist, 1886. 
[ SEAL. ] ANDREW LINDGREN, 
Notary Public, Goodhue Co., Minn. 


Fees for taking depositions, $3.00; paid by complainant. — 


The following depositions taken on the part of the complainant, 
under the same stipulation made in the caption of the deposition of 
John Kilburne é al., at Boston. All formalities of caption and cer- 
tificate waived. 


W. G. Rainey, present, representing complainant, and J. M. Dick- 
inson, present, representing the Tennessee M’fg Co., and also the 
Evansville Cotton M’f'g Co. and the Aurora Cotton Mills, but these 
last two only as respects witnesses nained in the notice. All other 
witnesses are cross-examined as to those two companies, subject to 
ratification of their respective solicitors, D. C. Givens and A. J. Hop- 
kins. Said depositions taken before me, E. C. Stringer, at Hast- 
ings, Minnesota, this July 1, 1886. 
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D. E. Eyre, being first duly sworn, deposes as follows: 


~My name is D. E. Eyre; age, 48; residence, Hastings, Minn. ; 
occupation, retail dry-goods merchant; have been at Hastings, 
Minn., engaged in said business for myself, for more than fifteen 

ears. 

Q. 1347. State whether you have been selling for the past fifteen 
years coarse brown sheetings branded with the letters L L. 

Ans. Yes. 

Q. 1348. What significance or meaning is conveyed to your mind 
when you hear the term L L when applied to sheetings—what do 
you understand L L to mean when applied to sheetings ? 

Ans. I understand the Lawrence L L. 

Q. 13483. State whether or not L L has the same signifi- 
215 cance to the trade with which you are familiar as it has to 
you, so far as your knowledge goes. 

Ans. I should like to know what you mean—whether my cus- 
tomers or the trade generally. | | 
_ Q. 1349. I refer to the trade generally with which you are famil- 
lar. 

Ans. Yes; I think it does. 

Q. 1850. You know that there are other L L sheetings in the 
market, do you not? Should you answer yes, please designate how 
such sheetings are otherwise known and called. | 

Ans. Well, yes; well, they are known as the Badger State L L, 
or any other brand of L L, as Aurora L L; there are five or six of 
them, I believe. 


Q. 1351. Asa rule, how are dry goods, including sheetings, sold 
to the retail merchant ? | 
Ans. Well, that depends; some buy by the brand ; probably most, 


— the majority, buy by the brand on brown cottons; some buy 
y the weight and count. 


Cross-examination: 


X Q. 1352. You have had large experience as a dry-goods retail 
merchant, have you? 


Ans. Yes. 

X Q. 1853. You have bought from the jobbers frequently, have 
you? 

Ans. Yes. 

X Q.- 1354. To buy intelligently one must be posted in the list 


prices and in the different kinds of goods which he handles; is not 
this true? 


Ans. Yes. 
X Q. 13855. Are not the several brands of L L sheeting 
216 listed and quoted to the trade generally as Lawrence L L, 


Shawmut L L, Aurora L L, Badger State L L, Beaver Dam 
L L, Atlantic L L, etce.? 


Ans. Yes; they are all quoted. 


X Q. 1356. And By the names above designated, are they not? 
Ans. Yes. : 


18—1039 
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 X&X Q. 1857. You never saw any brown sheeting quoted simply as 
L L without the name of the maker or some other word, such as 
Lawrence, Badger State, Aurora, etc., prefixed to the L L? 

Ans. No; I don’t think I have. 

X Q. 1858. Are not the several brands known and designated in 
the trade with which you are familiar as Lawrence L L, Shawmut 
L L, Atlantic L L, Beaver Dam L L, and Badger State L L? 

Ans. Well, that, of course—let me see, toa certain extent they 
are. 

X Q. 1359. You know the brown sheeting known in the trade as 
Atlantic L L, do you not? 

Ans. I know there is such a brand quoted. 

X Q. 1860. What brands of L L sheeting have you handled be- 
sides the Lawrence L L? } 

Ans. Well, I have handled the Badger State, I think, and prob- 
ably some others, I think. 

X Q. 1361. How long have you handled the Badger State ? 

Ans. Well, I have handled a few pieces occasionally. I ' cannot 
tell you how long. It is a new mill comparatively. 

X Q. 1862. You have handled verv little of the L L goods outside 
of the Lawrence L L, have you not? | 

Ans. Well, I have handled more of the Lawrence than any 
217. ~+other LL brand. , 

X Q. 1363. You have handled very little of the L L goods, 
outside of the Lawrence, have you not? 

Ans. Very little. 

X Q. 1364. How long since you first began handling other L L’s 
besides the Lawrence ? | | 

Ans. It can’t be over four or five years. 

X Q. 1365. Then you and the trade to which you sold had very 
little acquaintance with any L L but the Lawrence? 

Ans. That is it exactly. 

X Q. 18653. Did you ever handle the Shawmut L L? 

Ans. I think I have handled Shawmut L L. 

X Q. 13866. Did the L L on that goods convey to your mind the 
significance that it was the make of the Lawrence Mills? 

Ans. The understanding among the trade is that the Shawmut L 
L is a second of Lawrence. That is the understanding. 

X Q. 1267. You, however, did not know that fact until Mr. Rainey. 
informed you of it a few moments ago in this room before you were 
sworn, did you? : 

Ans. I think I did. 3 

X Q. 13868. Did L L on goods branded Shawmut convey to your 
mind the significance that the goods so branded were made by the 
Lawrence Mills? 

Ans. The L L alone might not have conveyed it if I had not 
heard it often in the market. 

X Q. 1369. Is it not your understanding that L L branded on 
Shawmut and Lawrence sheetings indicates to the buyers that the 
goods so branded L L are of a certain grade or quality of standard 
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sheeting, as distinguished from other grades or qualities of standard 

sheetings ? 

218 Ans. They are not a standard sheeting, in the first place. 

They are not understood that way. 

X Q. 1370. Is it not your understanding that L L branded on 
goods stamped Shawmut and Lawrence sheetings indicates to the 
buyer that the goods so branded L L are of a certain grade of sheet- 
ing, as distinguished from other grades in the market? 

Ans. My experience may be different from others in regard to it. 
I have always understood that the Lawrence I. L was a standard 4- 
yard sheeting. 

X Q. 1371. Is it not your understanding that L L stamped upon 
sheeting branded Lawrence Mills indicates to the buyer that the 
sheeting so branded is of a certain grade or quality of brown sheet- 
ing, as distinguished from other grades of brown sheeting in the 
market ? 7 

Ans. It differs from some in weight and count. : 

X Q. 1372. Is it not your understanding that L L stamped upon 
sheeting branded Lawrence Mills indicates to the buyer that the 
sheeting so branded is of a certain grade or quality of brown sheet- 
ing, as distinguished from other grades of brown sheeting in the 
market ? | 

Ans. When I answered that I didn’t think that was the question. 
I would like to tell you what I did think about it. I thought it 
meant from other grades of L L. To the full question I answer, 
Yes, to my mind. : 

X Q. 1873: Is it not your understanding that L L stamped on 
goods branded Badger State and Beaver Dain indicates to the buyer 
that they are of a general grade of brown sheeting which you know 
to be a 4-yard sheeting, although they may differ somewhat in make 
and desirability from each other and from the Lawrence L L? 

Ans. They are commonly called 4-yard sheeting. 

X Q. 1374. And the L L.stamped on them indicates this 
219 fact to the buyer, does it not? 
Ans. It is commonly so understood. 
: X Q. 1875. You have seen the Atlantic L L sheeting at the job- 
ers? : 

Ans. I have never handled the Atlantic LL. I think I have seen 
it a good many times. — 

X Q. 1876. When you saw brown sheeting stamped Atlantic Mills 
L L you did not think that it was in fact Lawrence L L sheeting, 
did you? 

Ans. No; I think not. 

X Q. 1377. If you had looked only to the L L and ignored the 
rest of the brand, Atlantic and Mills, you might have confounded 
the two, might you not? 

Ans. What do you mean by that? Do you mean by looking at 
the quality of the goods? 

X Q. 13878. I will put the question as follows: Suppose you 
casually looked at the brand, without feeling or touching the goods, 
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nd looked only at the L L, ignoring all the balance of the brand, 
then might you not mistake Atlantic L L for Lawitence L L? 

Ans. There might be such a case. 

X Q. 1879. Or might you not, under the same conditions, mistake 
Lawrence L L for Atlantic L L? 

Ans. Yes. 

X Q. 1380. You never saw L L branded on sheeting known as 
Lawrence L L to buyers unless the letters L L were always accom- 
panied with the device of a bear or a bear’s head and the words Law- 
rence Mills, did -you ? 

Ans. [ can’t tell you about the device. 

X Q. 1381. How about the words Lawrence Mills? 
220 Ans. My recollection is that the words Lawrence Mills are 
always on the goods. 
X Q. 1382. Then L L when stamped on sheeting branded Law- 
rence Mills means a 4-yard goods? 
Ans. I so understand it. : 
X Q. 13838. The words Lawrence Mills indicate the name of the 
maker, do they not? | 
Ans. Yes; I believe they do. 
X Q. 1384. The L L when stamped on Badger State and Beaver 
Dam mean that they are 4-yard goods? 
Ans. Practically, I believe they do. 
X Q. 1385. It does not indicate anything else when stamped on 
those goods? | 

Ans. That is the common understanding of it. They are not 
really 4-yard goods, as quoted, in some cases. 

X Q. 1386. If you had handled Atlantic L L at the same time 
you handled Lawrence L L you would have distinguished them in 
selling them to your trade as Atlantic L L and Lawrence L L, would 
you not? | 

Ans. Yes; I think I should. 

X Q. 1387. In that instance, then, L L alone when used would 
not have necessarily indicated which brand was meant, would it? 

Ans. No; I should not think it would. 


Redirect examination: 


R. D. Q. 1388. Do you wish to be understood by anything in your 
cross-examination to limit or qualify what vou stated in your direct 
examination, that the significance or meaning, as conveyed to your 
mind when L L is mentioned with reference to sheetings, that you 
understand it to mean Lawrence L L? 

Ans. No; I do not. 
221 R. D. Q. 1389. While to you and to the trade it may mean 
sheetings of a certain grade or quality, as four yards to the 
pound, yet is it not a fact that when L L is mentioned it also con- 
veys to your mind goods made by the Lawrerice Mills? 


Defendant excepts to this question as leading. 
Ans. To me it does. 
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Recross-examination: 


Re-X Q. 1390. Does L L, when used by a person who had been 
buying and was familiar with Atlantic L L, convey to your mind 
that the Atlantic goods which he had in mind and spoke of as L L’s 
were made by the Lawrence Mills? 

Ans. Not if he spoke of them as Atlantics it would not. 

Re-X Q. 1391. Suppose he had used none but Atlantics; might he 
not speak of them as L L’s? 

Ans. He might, possibly. 

Re-X Q. 1392. Is not that goods just as much Atlantic L L as the 
Lawrence is a Lawrence L L? 

Ans. I presume that is so. 

Re-X Q. 1393. Then is not one who was familiar with that goods— 
that is, the Atlantic L L—just as likely to call it L L’s as one who 
was familiar with Lawrence goods is to call that make L L’s? 

Ans. That may be the case, very likely. 


Re-X Q. 1394. You speak according to what you have been famil- 


lar with, do you not? 

Ans. Yes. 

Re-X Q. 1395. Do you undertake to say that the public gener- 
ally, buying brown sheetings, have the same understanding of LL 
that you do, or are you speaking merely for yourself and your par- 

ticular trade? 
222 Ans. Among the buyers that I am acquainted with, if they 
should speak about L L sheeting, it is commonly understood 
to be Lawrence L L. eS 

Re-X Q. 13896. Have these buyers any familiarity with the At- 
lantic L L? 

Ans. That I could not say. They are buyers that I have ordina- 
rily met in New York. 

Re-X Q. 1397. Did you ever see in New York the Beaver Dam 
ns or Badger State L L or any other L L which you handled for 
sale? 

Ans. No; I think I never have, and don’t think I have ever seen 
them in that market. 

Re-X Q. 1398. Then the Lawrence L L is the only L L which you 
have handled that you have seen in that market? 

Ans. I think I have seen other L L’s in New York besides the 
Lawrence L L. 

Re-X Q. 1399. Any that you have handled? 

Ans. No, sir. 

Re-X Q. 1400. In speaking to those buyers to which you refer as 
being in New York, you at that time were only purchasing Lawrence 
L L’s in New York ? 

Ans. I might not have been purchasing at all. | 

Re-X Q. 1401. How did your conversation come up with them in 
respect to L L goods? 


Ans. Well, I can’t say that I had any particular conversation, ex- 
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‘Re-X Q. 1402. When did you have any conversation where the 
question of the meaning of L L was discussed by any of them ? 

Ans. I have always understood it that way. 

Re-X Q. 1403. When did you hear any conversation where 
223 the question of the meaning of L L was discussed by any of 
them? 

Ans. I can give you nodate. Aman who has been buying goods 
as long as I have can give you no date. 

Re-X Q. 1404. Can you name the places and the parties to such 
conversations ? 

Ans. No, sir; you would hear it in any domestic department in 
New York. 

Re-X Q. 1405. Hear what? 

Ans. That if a man spoke of LL sheeting it indicated Law- 
rence L L. 

Re-X Q. 1406. Did you ever hear any question raised or any dis- 
cussion as to the meaning of L L before you were spoken to asa 
witness in this suit? 

Ans. I have always understood, previous to this, that L L meant 
Lawrence L L when nothing else was said. | 

Re-X Q. 1407. You do not answer my questions, but reiterate 
what is your understanding. Now,do you know that such under- 
standing as you hold individually is one which is held generally by 
buyers of brown sheeting ? 

Ans. As far as I know, it is. 

Re-X Q. 1408. On what do you base the knowledge upon which 
you undertake to swear as to the understanding of the general 
public? | 

Ans. I do not swear to anything about the general public. 

Re-X Q. 1409. Do you swear as to the opinions generally held by 
those who buy and consume brown sheeting ? 

Ans. I swear only as to my own experiences and from the men I 
meet in the market. | 

Re-X Q. 1410. This is, then, the limit as to which you swear in 

speaking of the meaning attached to L L? 
224 Ans. That is it. | 
Re-X Q. 1411. Now, how many men can you name whom 
you meet in the market, in your presence, said anything in respect 
of the meaning of the letters L L? 

Ans. I can answer that in this way: I have been buying goods in 
New York once or twice a year since 1863. I cannot mention a 
name. I give it as casual conversations among buyers. : 

Re-X Q. 1412. And such conversations, in respect of the mean- 
ing of L L, were distributed all along from now back to 1863, were 
they ? | 

Ans. I would not say that they went back so far as that. I said 
I was buying goods then. , 
Re-X Q. 1418. When was the first conversation ? 
Ans. I can give you no dates. 


Adjourned till July 2, at 9 a. m. 
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JuLy 2, 1886. 


Cross-examination resumed : 


X Q. 1414. When were you in New York last? 

Ans. March, 1885. 

X Q. 1415. Were you there in 1886? 

Ans. No. 

X Q. 1416. Were you there in 1884? 

Ans. Yes. 

X Q. 1417. In 1883? 

Ans. Yes. 

X Q. 1418. In 1882? 

Ans. Yes. 

X Q. 1419. In 1881? 

Ans. I think I was there in the fall of 1881. 
225 X Q. 1420. Please state what jobbing houses you were in 
while in New York each of said years where other L L goods 
were sold besides Lawrence L L. 

Ans. I suppose most all of them have other brands of L L at 
times. 

X Q. 1421. Can you now distinctly remember (without supposing) 
what houses which you visited during any of those years had at the 
time you visited them L L goods other than the Lawrence L L? 

Ans. No, sir. 

X Q. 1422. Can you now recall the substance of any particular 
conversation occurring in any of said houses during any of said 


years wherein the meaning of the letters L L was discussed in your 
presence ? 


Ans. No, sir. 

X Q. 1423. Then, after all, is it not rather your individual ex- 
pression and opinion which you have given as to the meaning of 
L L rather than the settled understanding of others? 

Ans. My experience in goods is that that is the meaning of the 
the letters; it is generally “understood that way. 


X Q. 1424. Can you swear positively as to how others besides 
yourself understood it? 


Ans. Only in a general way. 

X Q. 1425. You have carefully considered every question that I 
have asked you throughout this deposition and have answered it 
correctly according to the best of your knowledge, information, and 
belief—have you or not? 

Ans. Yes. 


Redirect examination: 


R. D. Q. 1426. From what sections of the country were the re- 


tail merchants whom you have spoken of as meeting in New 
226 York? 


Defendant excepts to this question as being original matter. 


Ans. I will state that I met them from all over the country in a 
general way; I met them 1 in the domestic departments of those job- 
bing house. 
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Recross-examination : 


Re-X Q. 1427. In your last answer do you refer specifically to 
those who were present when something was said about the mean- 
ing of the letters L L? And, if so, state what years you specially 


refer to. 
Ans. No, sir. 


Re-X Q. 1428. Then, in answering the last question asked you 
by Mr. Rainey, you simply meant to explain where the merchants 
which you ordinarily met in New York were from, in a general 
way, without any particular reference to L L or any conversation 


in regard to L L’s. Is that true? 
Ans. That is it. 
D. E. EYRE. 
STATE OF MINNESOTA, ; : 
County of Dakota, me 


The above-named witness, D. E. Eyre, was duly sworn by me be- 
fore his examination, and he signed said deposition in my presence 
after the same had been written down bv me. 


[sEAL.] EDWARD C. STRINGER, 
Notary Public, Dakota Co., Minn. 
My fee, $5, paid by complainant. 
KE. C. STRINGER. 


By consent the further depositions may be taken before M. V. 


Seymour, notary public, of the city of Hastings, county of Dakota, 
and State of Minnesota. 


GrEoRGE H. GILLETT, being duly sworn, deposes and says: 
Q. 1429. ——. 


—. My name is George H. Gillett, and I am 24 years of 
227 age, and reside in the city of Hastings, Minnesota. I am 
in the retail dry-goods business, and am one of the firm of 
Gillett Brothers; have been in the dry-goods business about ten 
years. 
Q. 1430. State whether during these ten years you have been 
familiar with and selling double “ L” sheetings. 
Ans. I have. 
Q. 1431. What is the meaning conveyed to your mind when L L 
is mentioned with reference to sheetings? 
Ans. A brand of muslins manufactured by Lawrence Mills. 


Q. 1432. Is or not this the same meaning L L has in the trade, so 
far as you know? 


Ans. Yes. 


Q. 1433. Should a travelling man ask you if you wanted L L 
sheeting what would you understand him to mean ? 


Defendant excepts to this as calling merely for the opinion of the 
witness and not for a statement of substantive facts. 


Ans. I would understand him to mean the Lawrence L L. 
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Cross-examination by Mr. Dick1nson for the Tennessee Manu- 
facturing Company, and also for the Aurora Mills and the 
Evansville Manufacturing Company, upon the condition 
that their respective solicitors, A. J. Hopkins and D. C. 
Givens, accept the same: 


. 2. 1434. How long have you handled and sold the Lawrence 
9 } 
Ans. Ever since i can remember. 
Q. 1485. What other brands of LL have you handled, and for 
how long, respectively ? 
Ans. The Badger L L is the only other one that I can remember. 
We have handled that for a good many years. I presume ever 
since it has been in the market. 
228 Q. 1486. Have you ever handled the Atlantic L L? 
Ans. I think I have. 

Q. 1437. How long ago? 

Ans. I don’t remember. I am familiar with the name. 

Q. 148734. About how long ago? 

Ans. I presume within five years. 

Q. 1488. Those several brands have been known always in the 
trade with which you are familiar as Lawrence L L, Atlantic L L, 
and Badger State L L, have they not? : 

Ans. Yes. 

Q. 1489. They were always billed and invoiced to your house, 
respectively, as Lawrence L L, Atlantic L L, and Badger State L L, 
were they not? “ 

Ans. I presume, likely, but I could not say positively. 

Q. 1440. You do not now remember positively any of them billed in 
any other way, do you? 

Ans. No. 

Q. 1441. You are familiar with the styles and designations of 
those several brands as quoted by the jobbers, are you not? 

Ans. Yes, sir. 3 

Q. 1442. They are invariably quoted for the trade as Lawrence 
L L, Atlantic L L, and Badger State L L, so far as your knowledge 
goes, are they not? 

Ans. That is the only way I have ever seen them. 

Q. 1443. Have you handled other L L’s contemporaneously with 
the Lawrence L L? 

Ans. Yes. 
Q. 1444. The Atlantic? 
Ans. Not that I remember of. 
229 Q. 1445. Then, at the time you handled the Atlantic L L 
you did not handle the Lawrence L L? 

Ans. Maybe I have, maybe not; I do not remember handling 
the Atlantic. I think I have. 

Q. 14453. Do you not know that it is generally understood in the 
trade and to buyers, so far as your knowledge goes, that L L upon 
Lawrence sheeting and upon Badger State sheeting indicates to the 
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buyer that those sheetings are of a certain grade of sheeting, as dis- 

tinguished from other grades of sheeting in the market ? 

Ans. Yes. 

Q. 1446. This grade is the one which you know to be commonly 
called the 4-yard sheeting, is it not? 

Ans. I never heard it called 4-yard sheeting. 

Q. 1447. Still you do know that it designates—that is, the L L 
designates—a particular grade of sheeting as distinguished from those 
of lighter or heavier weight? 

Ans. Yes. | 

Q. 1448. All the L L sheeting, except, perhaps, the Atlantic, are 
generally understood to be of one class or grade, according to weight, 
are they not? 

Ans. The two that I am most familiar with are. 

Q. 1449. And the others have the general reputation in the trade of 
being of the same general grade, have they not? 

Ans. I could not state as to that. 

Q. 1450. Then you do not undertake to state except for yourself 

in this matter? 

Ans. No; I undertake to speak only for myseif. 

Q. 1451. In speaking in your direct examination of the meaning 
of L L do you undertake to speak except for yourself? 

— Ans. I speak as I understand the meaning of the term L L 
230 from my own experience in trade. 

Q. 1452. Do you undertake to swear that buyers of those 
goods in general have the same understanding that you do of the 
meaning of L L? And if you do undertake toso swear, then explain 
fully on what grounds you base ‘the knowledge of the opinions of 
others. 

Ans. I think that most buyers in speaking of the brand of L L 
simply would cousider it a Lawrence, as the Lawrence is, I think, 
the oldest brand of L L muslin. 

Q. 1453. Do you think the Lawrence Mills branded muslins with 
L L before the Atlantic Mills did ? 

Ans. I do not know that they did. I was familiar with the Law- 
rence brand before I was with the Atlantic. 

Q. 1454. Suppose the Atlantic Mills branded muslins with L L 
before the Lawrence did, then what do you think would be the 
meaning attached to L L by those who knew that fact ? 

Ans. I have always understood L L to mean Lawrence, unless 
some other prefix was used. 

Q. 1455. You have not answered my question, but evaded it; now 
please answer it. | 

Ans. I don’t understand the question. 

Q. 1456. You attached the meaning which you do to L L simply 
because of your prior familiarity with goods branded Lawrence 
Mills L L, do you not? 

Ans. Yes; and also in buying muslins the brand of L L has 
always been considered as Lawrence L L by me. 

Q. 1457. Then your impression of the opinion held by others in 
respect to the meaning of L L is only from the fact that you per- 


q ind, 
ii. . Se. 


1S- 


a age -.@ am «oe 


id 


een. 


sot, 
ae 


oe em 2. @e em co ow Fone 


os 


<a @ ws we & 


LAM x te Zi ms x a 
i eRe ets. eae 


THE TENNESSEE MANUFACTURING CO. 


sonally have the understanding‘of it, which you have declared; is 

not that true? 

Ans. Not exactly. In buying muslins the seller would under- 

stand the same as I did what was meant by L L. 

231 Q. 1458. Did you ever buy more than one brand of L L 

at the same time from any one seller? 

Ans. Yes; I have bought both Badger and Lawrence. 

Q. 1459. Do you mean to say, then, that such seller understood that 
L L printed on goods branded Badger State meant that those goods 
were the same thing as the Lawrence L L, and made by the Law- 
rence Mills? 

Ans. I hardly think that they do. 

Q. 1460. Do you not, on the contrary, well know that it is gener- 
ally understood by buyers that goods branded Badger State L L are 
of a different make from those branded Lawrence Mills L L? 

Ans. Yes. 

Q. 1461. The L L branded on goods stamped Badger State does. 
not convey the impression to any purchaser of those goods, so far as 
you know, that they are made by the Lawrence Mills? 

Ans. They would not to me. 

_ Q. 1462. You never saw any goods of the Lawrence make branded 
L L but what it was also accompanied by the stamp of a bear or 
bear’s head, and also the words L L, did you? 

Ans. I don’t think I ever did. 

Q. 1463. Does not LL stamped on such goods convey to your 
mind the signification that they ‘designate the grade of the goods as 
distinguished from other grades of brown sheeting? 

Ans. Yes. | 

Q. 1464. And the words Lawrence Mills indicate to you the name 
of the manufacturer ? 

Ans. Yes. 

Q. 1465. Then, if I understand vou, the words Lawrence Mills 
indicate to you the name of the maker of the goods and the letters 
L L simply show the grade of the goods; is that correct ? 

Ans. Yes; L L shows the grade of the Lawrence manufact- 

ure. 

232 Q. 1466. And the words Lawrence Mills show the name of 

the maker? 

Ans. Yes, sir. 

GEO. H. GILLETT. 

STATE OF oo) 

County of Dakota, 


The above witness, George H. Gillett, was duly sworn by me, and 
his deposition taken as above by consent of parties, through W. G. 
Rainey and J. M. Dickinson, and the witness signed the said deposi- 
tion in my presence. 

McNEIL V. SEYMOUR, 
Notary Public of said County, Minn. 


My charges, $2.50, paid by complainant. 
, ' . . | : M. V. SEYMOUR. 
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Frep. W. Meyer, being duly sworn, deposes as follows: 


reside at Hastings, Minnesota, and am engaged in the business of 


retail dry goods and clothing, and am of the firm of Meyer & Johns; 


I have been in the dry-goods business at Hastings since 1877. 


Q. 1467. State whether during this period of time you have been 
familiar with and selling coarse brown sheeting stamped with L L. 
Ans. Yes, sir. 


Q. 1468. State what you understand L L to mean. 


Defendant excepts to this question as incompetent, because merely 
calling for the opinion individually of witness. 


Ans. I understand the brand of a certain goods. 
Q. 1469. What brand of goods? 
Ans. The Lawrence Mills. 


233 © Cross-examination by Mr. Dicxrnson: 


X Q. 1470. When you see IL L stamped on brown sheeting you do 
not understand thereby that in all cases the goods so stamped are 
made by the Lawrence Mills, do you ? 

Ans. No, sir. 

X Q. 1471. Nor do you understand that the letters so stamped on 
such goods, as, for instance, Badger State, Aurora, or Beaver Dam 
ei indicate that those goods are made by the Lawrence Mills, do 
they ! 

Ans. No, sir. 

X Q. 1472. You never saw L L stamped on goods made by the 
Lawrence Mills except when accompanied by the words Lawrence 
Mills also stamped on the goods, did you? 

Ans. No, sir. 

X Q. 1473. You and the purchasers of brown sheeting, so far as 
your knowledge goes, understand that L L stamped on brown sheet- 

ings indicates that the goods so stamped are of a certain standard 


grade of brown sheeting as distinguished from other grades of brown 
sheeting in the market? 


Ans. Yes, sir. 

X Q. 1474. The L L indicates the grade of the goods, does it not? 

Ans. That is what I understand. 

X Q. 1475. And the words Lawrence Mills, Beaver Dam, and 
Aurora indicate the names of the several mills making them ? 

Ans. Yes, sir. 


Redirect examination: 


R. D. Q. 1478, State whether you have ever handled any other 


L L sheetings ; and, if so, what other, and how did it happen you 
got such goods? | 
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234 Defendant excepts to so much of the foregoing question as 
calls for the facts réspecting how it happened that he got 


other goods, this being a transaction inter alios and irrelevant to 
this issue. 


Ans. Yes, sir; Beaver Dam L L; we ordered Lawrence L L and 
received Beaver Dam L L in place of it. 


FRED. W. MYER. 


County of Dakota, 


The above witness, Fred. Meyer, was duly sworn by me and his 
deposition taken as above by consent of parties through W. G. 
Rainey and J. M. Dickinson, and the witness signed the said depo- 
sition in my presence. 


STATE OF MINNESOTA, es 


McNEIL V. SEYMOUR, 
Notary Public of said County. 


Depositions taken at St. Paul, Minnesota, on this, the 3d day of July, 
1886, under and in pursuance of the same stipulation made in 
these causes in taking the depositions of John Kilburn e¢ al. at 
Boston in May last, all formalities being waived, the same being 

. taken by agreement upon the type-writer, it only being required 


that the witnesses shall be severally sworn before any notary 
public. | 


Present: W. G. Rainey, representing the complainant, and J. M. 


Dickinson, representing the above- defendants, except the Beaver 
Dam Cotton Mills. fie 


C. J. McConviL_e, being first duly sworn, deposes as follows: 


Q. 1479. Please give your name, age, and occupation. 

Ans. C. J. McConville; age, 33; head of wholesale domestic de- 
partment, Auerbach, Finch & Van Slyck. 

Q. 1480. How long have you-been with this firm and what 
235 are your special duties? 

Ans. Been with them fourteen years; duties are to purchase 
and manage and sell the goods pertaining to the department. 

Q. 1481. With what class of the retail trade do you come in contact, 
and with what section of the country ? 

Ans. 1 come in contact with retail dry-goods merchants and gen- 
eral dealers throughout Minnesota, Wisconsin, Northern Iowa, 
Dakota, Montana, and parts of Nebraska. 

Q. 1482. During these fourteen years please state whether you 


’ have been familiar with handling and selling brown sheetings 


stamped L L? 
Ans. I have. 


Q. 1483. Which brown sheetings were the first that you so handled 
and sold? 


Ans. Lawrence L L’s. 


Q. 1484. Have you been handling the Lawrence L L’s during this 
entire time, fourteen years? 
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Ans. Not during the entire time. 
Q. 1485. What part of said fourteen years have you handled said 
Lawrence L L’s? 

Ans. Well, eight.or nine years, perhaps, and at intervals during 
the entire time. 

Q. 1486. State whether or not your house is at present handling 
and selling these goods. 

Ans. We are. 

Q. 1487. What does IL L, when applied to sheetings, mean to you 
and to the trade with which you are familiar? 

Ans. A four yard—a cotton cloth weighing four yards to the 

pound and measuring 56 by 60 threads to the square inch. 
236 Q. 1488. State whether that is its significance in the jobbing 
trade or both the jobbing and retail trade? 

Ans. Jobbing trade, yes; don’t think the average retailer would 
recognize it by the exact weight i in measurement ; think they would 
know it as a medium light-weight sheeting. 

Q. 1489. Is it spoken of and known in the retail trade as L L 
sheeting ? 

Ans. It is. 

Q. 1490. What other L L sheeting besides the Lawrence have you 
been familiar with during these fourteen years? 

Ans. The Badger State, Beaver Dam, Graniteville, Hoosier, and 
Aurora. 

Q. 1491. What do you know about the trade popularity of such 
sheeting known as the Lawrence L L? 

Ans. They are a very well known and the recognized standard 
brand of that grade of sheeting. 

Q. 1492. Well known both to the jobbing and retail trade in sec- 
tions of the country you have mentioned ? 

Ans. Yes 7 

Q. 1493. Do you ever receive orders for such sheetings simply as 
L L sheetings? 

Ans. Yes; frequently. 

Q. 1494. How are such orders filled ? 

Ans. By giving the customer any of the before-mentioned brands. 

Q. 1495. What do you mean by saying the Lawrence L L is the 
standard of such grade of sheeting ? 

Ans. Well, I mean it possesses all of the merits necessary to make 
it most desirable of that grade of goods. The brand being a long 

time on the market it has become very popular, and the trade 
237 recognized that the grade of quality is always to be relied upon, 
and therefore it is the standard. 

Q. 1496. What comparison, if any, is made between the Lawrence 
and other L L’s? 

Ans. In selling that grade of sheeting a salesman would use the 
Lawrence L Las a basis of comparison to judge the merits of the 
others by. For instance, the Badger or Beaver Dam I regard as 
equal to Lawrence. 

Q. 1497. What fixes the price of L L sheetings in the market ? 
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Ans. Well, supply and demand regulates the values of everything. 
In my judgment, the value placed on Lawrence L L’s would influ- 
ence materially the price placed on the other goods. 


Cross-exaniination by J. M. Dicx1nson: 


X Q. 1498. Are not these several brands known generally to those 
who purchase the same, so far as your knowledge goes, as Lawrence 
L L, Beaver Dam L L, Badger State L L, and Aurora L L, Hoosier 
State L L, and Graniteville L L? 

Ans. I don’t know what you mean by “generally.” They are 
relatively well known. The Lawrence, Badger State, and Beaver 
Dam are most known in this section. 

X Q. 1499. I mean do not purchasers of Lawrence L L designate 
that goods as Lawrence L Land purchasers of the others, respectively, 


designate them as Beaver Dam L L, etc., throughout the list of — 


names ? 

Ans. Usually they do, 

X Q. 1500. Those several brands are distinguished in the trade, so 
far as you know, as Lawrence L L, Beaver Dam L L, etc., through- 
out the list of names; is that true ? ? 

Ans. It is. 

X Q. 1501. The Lawrence goods are billed or invoiced to your 


house and by your house to your customersas Lawrence L L, 
238 are they not? 


Ans. They are. 

X Q. 1502. In your direct examination a question was asked as 
follows: “ Do you ever receive orders for such sheeting simply as 
L L sheeting?” To which you answered, “ Yes; : frequently.” Now, 
if you receive an order merely for L Lsheeting, do you understand that 
the person so ordering necessarily means Lawrence L L or any other 
particular brand of 4 L, or that he simply wants the grade of sheet- 
ing which is generally designated L L sheeting ? 

Ans. He wants the grade of sheeting. 

X Q. 1503. And you do not understand the order as intending 
any particular brand? 

Ans. I do not now. 

X Q. 1504. You have handled Atlantic L L sheeting, have you 
not? 

Ans. I don’t think so. I don’t remember of having bought them. 

X Q. 1505. You have seen them in the jobbing house? 

Ans. Can’t say that I have. 

X Q. 1506. You have seen them quoted in the trade list of East- 
ern jobbing houses? ’ 

Ans. Yes; I think I have; I am notsure about it. 

X Q. 1507. When you see L L stamped upon brown sheeting that 
is understood to indicate the grade of the sheeting, is it not? 

Ans. Yes; I should say it was. 

X Q. 1508. The words Lawren’; Miiis, Aurora, etc., indicate the 
name of the mills; are they not so understood, so far as your knowl- 
edge goes? 

Ans. Yes. 
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239 X Q. 1509. You never saw L L branded upon goods made 


by the Lawrence Mills and known in the trade as Lawrence 
L L’s unless they were accouipanied by the picture of a bear or a 
bear’s head and the words Lawrence Mills, did you? 

Ans. Yes; decidedly I have. 

X Q. 1510. Do you mean to say that the Lawrence Mills send out 
sheeting stamped L L, and which sheetings are known to the trade 
as Lawrence L L, and that the L L’s are not accompanied with the 
words Lawrence Mills branded on the goods? 

Ans. As to what the Lawrence Mills send out of course I am un- 
able to say. 

X Q. 1511. You are referring, are you not, to saat stamped L L 
made by the Lawrence Mills with a private brand of some dealer on 
them, are you not? 

Ans. I have made no reference to any private brand. 

X Q. 1512. Where did you ever see brown sheeting which was 
made by the Lawrence Mills that had L L stamped on it and did 
not also have the words Lawrence Mills branded on it? 

Ans. I did not say that I ever saw such sheetings. 

X Q. 1513. I see that it was my error, and that I put bear and 


bear’s head when I should have used the words bull or bull’s head.: 


Now, with this change in the question, state if you ever saw such 
goods. 

Ans. I have never seen such goods. 

X Q. 1514. That is, the Lawrence L L’s were always branded with 
the words Lawrence Mills and the bull or bull’s head, so far as you 
know? 

Ans. That is correct. 


Redirect examination by Mr. RAINEY: 


R. D. Q. 1515. While L L when stamped on brown sheetings may 

to you and jobbing trade indicate a certain brand of sheeting, 

240 as you have stated in your cross-examination, is it not also 

true that when such sheetings are spoken of in the trade L L 

means more than simply the grade of the goods; if so, what other 
significance has it? 

ng At present I think it only applies to the grade of the 
goods 

‘we D. Q. 1516. Did it ever have any other signification ; if so, 
what? 

Ans. In my judgment, before the Badger State, Beaver Dam, 
Hoosier State, and other brands were made and introduced to the 
a the term LL referred to a sheeting made by the Lawrence 

ills 

R. D. Q. 1517. And that was so understood throughout the trade, 
was it not? 

Ans. I think it was. 

R. D. Q. 1518. Would you or not say that at present in the trade 
LL means four-yard goods made by either the Lawrence Mills, 
Badger State, Beaver Dam, Aurora, or the Hoosier State, or a sheet- 
ing of that grade made by one of these several mills? 
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Ans. I should say it was a four-yard sheeting made by any of 
those mills, 2 
R. D. Q. 1519. That is as it is understood in the trade at present ? 

Ans. Yes, sir. 

R. D. Q. 1520. When L Lis referred to in your trade do you or 
not have in your mind the Lawrence Mills ? 

Ans. I do. 

R. D. Q. 1521. You have stated in cross-examination that you do 
not understand now that an order for L L sheetings means any par- 
ticular brand of such goods. Is it or not a fact that at one time 

prior to the time these other L L’s came in the market that 
241 ~=such an order meant in the trade sheetings made by the Law- 
rence Manufacturing Company ? 

Ans. It is a fact, in my judgment. 3 

R. D. Q. 1522. And is it or not also true that if this significance 
has been lost in any sense that it was by reason of the fact that these 
other L L sheetings have been thrown upon the market ? 

Ans. I think so. 7 
- R. D. Q. 1523. And is it or not your opinion that to the extent 
these other L L’s have been sold into the market that they have.to 
that extent taken away the trade of the Lawrence Mills in such 
goods? | 


Defendant excepts to this question as calling merely for the opin- 
ion of the witness and not for substantive facts. | 


Ans. Yes; I believe that is a fact. 


Recross-examination : 


Re-X Q. 1524. Do you know the capacity of production of the 
Lawrence Mills? <<a 

Ans. I do not. , 

Re-X Q. 1525. Do you undertake to say that they could have fur- 
nished and sold L L goods in an amount equal to the combined pro- 
duction of all the other-mills selling such goods? ‘ 

Ans. No; 1 can’t say that. 

Re-X Q. 1526. Do you know how many different mills make goods 
branded L L and in what amount? | 

Ans. I do not. 

Re-X Q. 1527. You stated in your redirect examination that now 
L L would mean to the trade a four-yard goods made by one of the 
mills mentioned by you. Now, do you mean to say that to the 
trade it would not mean equally a four-yard goods made by some 
mill other than those mentioned ? 

| Ans. I would say not in this section, because these are the 
242 brands that are most generally known, and, consequently, a 
_customer would have in his mind in ordering or purchasing 

that with which he was familiar. 

Re-X Q. 1528. Andin what you have said respecting the meaning 
formerly attached by you to L L you had in mind and formed your 
impression from the goods with which you were tlien familiar; is 
that not true ? 
20—1039 
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Ans. No; rather with from what—my impression is formed from 
what our customers are familiar with, so far as it became cognizant 
to me in serving them. 

Re-X Q. 1529. At that time you only served them with the Law- 
rence L L; is not that true? 

Ans. No; it is not. 

Re-X Q. 1530. Will you be kind enough to state what other L L’s 
you served them with at the time mentioned ? 

Ans. Graniteville L L’s, and my impression is two other brands, 
the names of which I can’t recall. 

Re-X Q. 1531. How long since you began to deal in Graniteville 
LL? 

Ans. I can’t recollect exactly ; I should say twelve years. 

Re-X Q. 1532. About how long since you began to serve them 
with tne brand of L L which you cannot recall ? 

Ans. I think about ten years ago. 


Re-X Q. 1533. About when did you begin to handle Aurora, 


Beaver Dam, Badger State, and Hoosier, respectively ? 

Ans. We first purchased Badger L L sheetings, speaking from 
memory, about twelve years ago. 

Re-X Q. 1534. Now, go on with the others. Take the Beaver 
Dam. 

Ans. Beaver Dam, three to four years. 

Re-X Q. 1535. Now, Aurora. 
243 Ans. Aurora, not more than two years. 
Re-X Q. 1536. Hoosier State. 

Ans. About four years, I should say. 

Re-X Q. 15363. These goods have always been diteiaied and 
known in your trade, respectively, as Graniteville L L, Beaver Dam 
L L, Hoosier State L L, Badger L L, and Aurora L L, are they not? 

Ans. I think they have. 

Re-X Q. 1537. Do you know what meaning those jobbers who 
twelve years ago handled Atlantic L L and Lawrence L L together 
at the same time and what meaning their customers attached ‘to the 
letters L L? 

Ans. I don’t. 
C. J. McCONVILLE. 


I, E. J. Gallien, notary public, Ramsey county, Minnesota, hereby 
certify that the above witness was duly sworn before the deposition 
was taken. 

[SEAL. ] EDWARD J. GALLIEN, 
Notary Public, Ramsey County, Minn. 


TuEsDAYy Morning, July 6th, 1886. 


Depositions continued before Howard H. Cleveland, notary public. 
Present: As before; also I. C. Sloan, representing the Beaver Dam 
Cotton Mills. 


CHARLES QO. KRIEGER, being first duly sworn, deposes as follows: 


Q. 1538. Please give your name, age, residence, and occupation. 
Ans. Charles O. Krieger; 37; residence, St. Paul, Minnesota, 
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salesman for wholesale dry goods—for Lindekes, Warner 
244 & Schurmeier, jobbers of dry goods. 
Q. 1539. What are your special duties with this firm ? 
Ans. Salesman and stock-keeper, and I have charge of the do- 
mestic department of said firm. 
Q. 1540. What sections of the country is reached or into which 
goods are sold by said firm? 
Ans. Montana, Dakota, Minnesota, Wisconsin, and Iowa. 
Q. 1541. State whether you meet in your trade the retail mer- 
chants in these several States. 
Ans. We do. 
Q. 1542. State how long you have been with this firm. 
Ans. 8 years. 
Q. 1543. During these 8 years have you been familiar with and » 
selling brown sheeting stamped L L? 
_Ans. I have. 
Q. 1544. Have you been selling during these 8 years such brown 
sheeting known as Lawrence L L? | 
’ Ans. I have. 
Q. 1545. Can you state a as to the popularity in the trade 
of such goods; if so, what? 
Ans. Not an ything more than that they are a popular brand and 
have been ever since I have been-in the business. 
Q. 1546. State whether or not Lawrence L L has been recognized 
in the trade as the standard brown sheeting of that grade or quality. 
Ans. They are. 
Q. 1547. During these 8 years what has been the significance to 
you and to your trade of L L when applied to brown sheeting? 

Ans. It signifies 4-yard cotton; that is a dry goods ex- 
245 pression and means 4- vard cotton. 

Q. 1548. Has this expression L L, when applied to sheeting, 
had any other meaning during these 8 years in your trade; if so, 
what? 

Ans. Well, it does not signify anything more to us or to our trade 
than a double L cotton. 
Q. 1549. Did it not mean 8 years ago, when you first went in 


with this firm, 4-yard goods manufactured by the Lawrence Manu- 
facturing Com pany ? 


_ Defendant excepts to this cesta as leading. 


Ans. It did mean 4-yard cotton manufactured by the Lawrence 
L L Manufacturing Company. 


Q. 1550. State whether or not that was its general signification to 
the trade with which you were familiar. 


Same exception as to the last and incompetent. 


Ans. It was when I first—in my first three years’ experience in 
the dry-goods business. 

Q. 1551. At or during that time should one inquire of you for L 
L sheeting what would you understand it to mean ? 
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.. Defendant excepts to the foregoing as calling merely for the opin- 
ion of the witness and not for proof of facts. 


Ans. Lawrence L L. 

Q. 1552. State whethér or not such an order would be understood 
by the merchant ordering the same and would have the same sig- 
nificance to him, as you have stated in the above answer, that it had 
to you. 

Ans. Well, I would just like to remark here that we suppose our 
trade understands L L sheeting as 4-yard eotton; but most mer- 
chants, being inexperienced dry-goods merchants in this section of 

country, are not aware of its weight or count. 
246 Q. 1553. At the time you have above mentioned state 
whether or not when the retail merchant should inquire of 
you for L L sheetings would mean the Lawrence L L’s. 

Ans. It would. | 

Q. 1554. So far as you knew, was there at that time any other such 
sheetings in the market than the Lawrence L L’s? 

Ans. Not that I was aware of. 

Q. 1555. Have you handled during these eight years any other L 
L sheetings than the Lawrence? And, if so, please state which. 

Ans. Housewife L L, Indian L L, Badger State L L, Beaver Dam 
L L, Aurora L L. 

Q. 1556. Do you ever receive orders for such sheetings simply as 
L L sheeting or L L muslins? 

Ans. We do. 

Q. 1557. How are such orders filled ? 

— Usually by L L of standard brands or those we have most in 
stock. 
5 f pei Why do you not fill such orders with the Lawrence 

3? 

Ans. Simply because there is less margin or profit. 

Q. 1559. What do you mean by saying there is less margin or 
profit in your last answer ? 

Ans. First, on account of the high rate of freights to be paid from 
the Lawrence Mills. 

Q. 1560. Does your house keep the Lawrence L L in stock at the 
present time? 

Ans. They do. | 

Q. 1561. And has your house kept the Lawrence L L dur- 
247 ing this entire period of eight years? 
Ans. It has. 

Q. 1562. Why is it that you keep the Lawrence L L in stock when 
you can sell other L L’s at a greater profit? 

Ans. On account of its popularity with some of our best trade. 

Q. 1563. Is it or not a fact that your house has been, during the 
past few years, pushing other L L’s in preference to the Lawrence? 

Ans. It is. 

Q. 1564. What is the custom or habit of your house in keeping 
the Lawrence L L’s exposed to view on your counter? ) 

Defendant excepts to this as being irrelevant and incompetent, on 
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the ground that it relates to a matter of private usage of this firm 
and not toa custom of the trade, and that there is no privity between 
this firm and the parties to these lawsuits. 


Ans. I don’t understand your question. 

Q. 1565. Since your firm has been handling these other L L’s have 
you kept the Lawrence L L’s on your counters equally exposed to 
the view of the trade as the other L L’s? 

Ans. We have only in cases of strong competition. 

Q. 1566. Then what has been your custom with Lawrence L L’s? 

Ans. Should a merchant order by mail or ask for it while in 
store, we should sell him what he asked for. 

Q. 1567. Is it or not a fact that during such times or at times you 
have kept the Lawrence L L's out of sight, and do not show them - 
to the trade unless they are specially asked for ? 


Defendant excepts to this question on the same ground as above 
set out. 


. Ans. It is a fact. 


248  Cross-examination: 


X Q. 1568. Mr. Krieger, please give the dates of the first three 
years that you were in business. ~ 

Ans. In July, 1878, up to July, 1881. 

X Q. 1569. As I understand from what you have said, during that 
period you had no acquaintance or familiarity with any L L sheet- 
ing but the Lawrence. Is that correct? 

Ans. That is. 

X Q. 1570. Then your understanding during that period is based 
upon your experience with the Lawrence L L alone, is it not ? 

Ans. It is. 

X Q. 1571. You do not undertake to say that the tradein general 
and purchasers in general of L L sheeting held at that time the 
same identical understanding of L L that you did, do you? 

Ans. Not that I was aware of. 

X Q. 1572. After tuat period you came in contact in business with 

other brands of L L sheeting, and then you found that the signifi- 
cance of L L was that it indicated that the goods on which it was 
branded was of acertain grade of standard sheeting, as distinguished 
from other grades of heavier or lighter weight. Is not this correct? 

Ans. It is a fact. 

X Q. 1573. The LL branded on aint indicated, as you under- 
stood, its grade or quality? 

Ans. Yes, sir. 

X Q. 1574. And the words, Beaver Dam, Aurora, Lawrence Mills, 
etc., branded on the goods indicated the name or place where it was 
made? , 

Ans. I might say yes, only that some brands are the names 
249 _~—s given by the manufacturers._ 

X Q. 1575. But in respect of -hose above mentioned the 
words quoted indicated the name of the mill making the goods ? 
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- Ans, Yes, sir. 

X Q. 1576. These different brands of L L have been always known 
and distinguished, so far as your knowledge goes of them, as Aurora 
L L, Beaver Dam L L, Lawrence L L, Badger State L . etc., have 
they not? 

Ans. They have. 

X Q. 1577. They have been respectively invoiced to your house 
and invoiced out of your house as Lawrence L L, Aurora L L, 
Beaver Dam L L, etc., have they not? 

Ans. They have. 


Redirect examination : 


R. D. Q. 1578. Can you tell from the words Aurora, Beaver Dam, 
Housewife, Indian, or Badger State where or by whom such sheet- 
ings were made? 

Ans. I can: 


R. D. Q. 1579 can you tell? 
Ans. From experieé nd knowledge gained by while employed 
in the dry-goods business. 


R. D. Q. 1580. Does the word Aurora or Beaver Dam of itself, or 
either of the other words by itself, tel? you where or by whom such 
sheetings were made? 7 

Ans. They do not. 

R. D. Q. 1581. Then your eo on this subject must be de- 
rived from some other source? 

Ans. It is. 

R. D. Q. 1582. During the last five years since you fave been 

handling other L L’s than the Lawrence, should one ask for 
250 L Lsheetings would you not think of the Lawrence? ~ 
Ans. Yes; together with others we may have. 


Recross-examination by Mr. SLoan: 


Re-X Q. 1583. Do you handle any other grade or weight of cot- 
ton made by the Lawrence Company than the 4-yard ? 

Ans. We do not. 

- Re-X Q. 1584. Would not the brand of the Aurora, Beaver Dam, 
and other brands stamped upon the cotton you handle indicate to you 
conclusively that they were not manufactured by the Lawrence 
manufactory ? 

Ans. It would. 

* Re-X Q. Did you ever handle the Atlantic L L? 

Ans. We have not. 

Re-X Q. 1586. Do you know whether there is a cotton sheeting 
manufactured by the Atlantic Mills that are stamped “ L L;” does 
that knowledge come to you in your trade? 

Ans. I do know it. 

Re-X Q. 1587. Do you know how long the Badger State L L has 
been on the market? 

Ans. I could not state. 


CHARLES O. KRIEGER. 
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STATE OF Py mwnomepag : 


County of Ramsey, : 
_ Subscribed and sworn to before me this 6th day of July, 1886. 
[SEAL. ] HOWARD H. CLEVELAND, 


3 Notary Public, Ramsey County, Minnesota. 
Adjourned to Minneapolis. 


MINNEAPOLIS, July 6th, 1886—11.30 a. m. 


Met, pursuant to adjournment, at St. Paul. Same parties 
251 _— present as before, except Mr. Sloan being absent. 


It is stipulated and agreed that if J. P. Simpson were produced and 
sworn he would testify, in substance, as follows: 
That he has been in the dry-goods business for 24 years; for the 
past four months he has been a member of the wholesale dry-goods 
firm of Ingram, Oleson & Co., of Minneapolis; that for four years 
prior to said time he was with the house of Auerbach, Finch & Van 
Slyck, of St. Paul; and for fifteen years prior thereto was with the 

firm of Bowen Bros., of Chicago. 

That for the past 12 years he has been familiar with coarse brown 
sheetings known as L L sheetings. 

That in the trade it means 4-yard goods, and its general signifi- 
cance means in the trade Lawrence L_L. 3 

That should one order L L sheetings he would be understood to 
mean that be meant Lawrence L L’s; that if we had such sheetings 
we would fill such orders with Lawrence L L’s, but if not, would fill 
such orders with Badger State L L’s. | 
. That his house only handles Lawrence L L’s and Badger State 

L’s. se 

That the firm of Auerbach, Finch & Van Slyck handle Lawrence 
L L’s and other brands of L L’s; that the firm of Bowen Bros., of Chi- 
cago, handle Lawrence L L’s. 

That the other L L’s can be purchased cheaper than the Lawrence 
L L’s. 

That Mackey, Nesbitt & Co., of Evansville, Indiana, madean L L 
sheeting specially for his house, which are branded Minneapolis L L. 


Cross-examination : 


That on cross-examination said witness would state as follows: 
That the Lawrence L L sheeting has always been known as Law- 
rence L L. 
252 +. That the Lawrence L L, Badger State L L, Aurora L L, and 
Beaver Dam L L, and the other brands of L L with which he 
is acquainted have always, so far as he knows, been known and 
designated from each other as Lawrence L L, Aurora L L, Beaver 
Dam L L,etc., respectively, and that they have been invoiced in and 
out of the respective houses named by the above designation. | 
_ That, so far as his knowledge goes, it is understood that the LL 
on said goods indicates the grade of such goods, and that the words 
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Lawrence Mills, Beaver Dam, Aurora, etc., indicate the name of the 
respective makers; that it is not understood that L L stamped on 
the Aurora, Beaver Dam, and the other brands of L L goods indicates 
that they were made at the Lawrence Mills. 
W. G. RAINEY, 
Solicitor for Complainant. 
J. M. DICKINSON, 
Solicitor for Defendant. 


It is further stipulated and agreed that were Mr. Muer pro- 
duced and sworn he would testify, in substance, as follows : 

That he is a salesman of the domestic department of the retail dry- 
goods merchant firm of William Donaldson & Co., at Minneapolis ; 
that he understands should one inquire of him for L L sheetings to 
mean sheeting 36 inches wide made by the Lawrence Mills; that he 
has had no experience or familiarity with any other sheeting. 

On cross-exaimination, that he would testify, in substance, the same 
as the above stipulation of J..P. Simpson. 


Minneapolis, July 6, 1886. 
W. G. RAINEY, 


Solicitor for Complainant. 
J. M. DICKINSON, 
Solicitor for Defendant. 


253  Depositions Taken on this the 26th day of July, 1886, at the Offices 
of Raymond & Rainey, Chicago, Illinois. 


Present: W. G. Rainey, representing the complainant; J. M. 
Dickinson, representing the Tennessee Manufacturing Company ; 
D. C. Givens, representing the Evansville Cotton Manufacturing 
Company; N. J. Aldrich, representing the Aurora Cotton Mills. 

Said depositions being taken in pursuance of notices heretofore 
served upon the solicitors of the respective defendants, but by agree- 
ment of the parties it is understood that either of said witnesses may 
be examined upon any.day covered by said notices that may be 
convenient, or any other witness whose name shall be furnished to 
the solicitors for the defendants, not embraced in said notices, the 
same to be furnished, however, to the said solicitors during the day, 

.July 26th. : 

It is further stipulated that all formalities as to the caption and 
certificate are waived, and that the depositions when taken may be 
left in the possession of the solicitors for the complainant, to be by 
them retained for the purpose of being printed. 

The said depositions to be taken before P. H. T. Mason, a notary 
public in and for the county of Cook, in the State of Illinois. 


Rosert Hitt, being first duly sworn, in answer to interrogatories 
propounded to him by Mr. W..G. Rarney, deposed as follows : 


Q. 1588. Please state your name, age, residence, and occupation, 
and how long you have been so engaged. 

Ans. Robert Hill; 46; dry-goods jobber; been so engaged 20 
years ; residence, Chicago, Illinois. | 
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Q. 1589. Where have you been so engaged during these twenty 
years, and with what concern ? 

Ans. In Milwaukee, Wis., under the firm name of Sexton, 

Brother & Co., for five years; in Milwaukee, Wis., under the 
254 name of Storm & Hill or Storm, Hill & Co., for nine years, 

and in Chicago, Illinois, under the firm name of Storm & 
Hill, for six years. 

Q. 1590. During this period of time have you been a member of 
those respective firms ? 

Ans. Yes; for seventeen of the twenty years. 

Q. 1591. State whether during these 20 years said firms have hand- 
led brown sheetings, and among others the classes or grades known 
as 2.85, 4-yard sheetings, and 5-yard sheetings ; and, if so, please state 
whether such grades are known in the trade as distinctive classes: 
and grades, one from the other. 

Ans. We have handled all grades of sheeting, and sheetings gen- 
erally may be classed as 2.85, usually called standard, 4-yard, and 
5-yard goods, but there are intermediate weights. 

Q. 1592. Please state whether or not these several grades or 
classes of sheetings are in competition, one with the other, in the 
market. 

Ans. Assuredly. 

Q. 1593. How may I understand your answer to the last ques- 
tion—that the 4-yard sheeting is in competition with the 5-yard ? 

Ans. Certainly not. Standard sheetings compete with other 
standards, 4-yard sheetings with other 4-yard sheetings; 5-yards 
with other 5-yards, so-called. 

Q. 1594. Can you mention the names by which they are known in 
the trade of the different kinds of 4-yard sheetings? If so, please 
give them to us. al , 

Ans. I will give you the names of Lawrence L L, Enterprise E E, 
Tuckahoe, Aurora L L, Beaver Dam L L, Evansville L L, the L L’s 
made by the Nashville Mills, by the Crescent Mills at New Orleans, 
by the Janesville Manufacturing Company, and all the several L L’s 
made by those mills and other mills under private stamps and 

names for different jobbers in this vicinity. 
250 Q. 1595. Do you know of any 4-yard goods besides those 
stamped L L that are in the market? 

Ans. Besides those that I have mentioned there is the Atlantic P, 
and there has been (I don’t know whether it is made now or not) 
Agawam F., 

Q. 1596. For how long have you known 4-yard sheetings stamped 

Ans. For twenty years. 

Q. 1597. During this period of time what would you understand 
one to mean were he to ask you for L L sheetings? 


Defendants except to the foregoing question as calling merely for 
the individual understanding of the witness and not for proof of any 
fact or of any custom or usage of trade as to which he has qualified 
himself to speak. 
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Mr. Rarney: I will waive the question for the moment. 


Q. 1598. For the past twenty yearsin what portion of the country 
have you been familiar with the dry-goods trade ? 

Ans. In the West and Northwest, including the States of Illinois, 
Iowa, Nebraska, Dakota, Minnesota, and Wisconsin, with the west- 
ern half of Michigan. 

Q. 1599. State whether or not the houses with which you have 
been connected have sold tothe retail trade in those respective States 
during this period of time the different grades of brown sheetings 
that you have mentioned. 

Ans. With the exception of such as I have spoken of as private 
brands, we have sold all of them. 

Q. 1600. Can you state, then, that you are personally familiar with 
the retail dry-goods trade in these respective States ? 

Ans. I think I am reasonably familiar with the retail trade of 
these respective States. 

Q. 1601. During this period of time please state what significance 
to you would be conveyed to your mind should one inquire of you 

for L L sheetings. | 
256 Ans. A sheeting weighing four yards to the pound, 56 x 60 
as regards warp and filling, and based upon Lawrence L Lor 
Lawrence L L itself. | 
Q. 1602. Please state whether or not the houses with which you 
have been so connected have received orders for so many pieces of 
bales of L L sheetings. 
Ans. We have, and do daily. 
Q. 1603. When such an order is so received what do you under- 
stand it to call for? 
Ans. I would understand, if a customer calls simply for double L 
sheeting, that it was his intention to order Lawrence double L. 
Q. 1604. So far as you know, how have such orders been filled ? 

Ans. Always with Lawrence L L when I had them in stock. 

Q. 1605. Please give the names of any other brands of L L sheet- 
ings that you have handled, if any. 

Ans. I have handled Appleton L L, Wisconsin L L, Lake Michi- 
_gan L L, Shawmut L L, Atlantic L L. 

Q. 1606. Can you state by what mill these several L L’s have been 
manufactured? And, if so, give us their names. 

Ans. I presume you mean the L L's in my last answer. The Ap- 
pleton L L's are made by the Appleton Manufacturing Company of 
Massachusetts; the Wisconsin L L’s by the Beaver Dam Cotton 
Manufacturing Company ; the Lake Michigan L L’s by the Evans- 
ville Cotton Manufacturing Company; the Shawmut L L by the 
Lawrence Manufacturing Company, they being the seconds of Law- 
rence L L’s; and the Atlantic L L, a so-called 5-yard cotton, manu- 
factured by the Atlantic Mills, Lawrence, Mass. 

Q. 1607. Is the Atlantic L La 4-yard goods? : 

Ans. Itis not; it weighs about five yards, is of different text- 
257 ~—surre, and differently put up from any of the other L L’s that I 
know ; it is called in the dry-goods vernacular a fine cotton, 

while Lawrence L L, Atlantic P, and others are called heavy cotton. 
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All of the foregoing answer after the words “ five yards” is ex- 
cepted to as not responsive to the question and as being volunteered 
by the witness. 


Q. 1608. Will you please state whether or not the Atlantic L L 
sheetings came in competition in the trade with the other L Lsheet- 
ings you have mentioned or with the 4-yard goods? Should you 
answer no, state why not. 

Ans. It does not come into competition with the other L L’s 
simply because there is a difference in weight,in texture, in value, 
and in the manner in which it is put up. 

Q. 1609. What have you to say about the popularity of the trade 
of L L sheetings made by the Lawrence Manufacturing Company ? 


Ans. They are now and always have been the leading cotton in — 


my own as well as, to my knowledge, all other jobbing stock. 

Q. 1610. To what is this popularity attributed, in your opinion ? 

Ans. To its general excellence and the fact that it fills, and well 
fills, the retail demand. 

Q. 1611. What is the distinctive feature on the brand of such 

oods ? 

Ans. A bull’s head at the upper part, the caption of name of the 

mill, with the letters L L printed under. 


Q. 1612. By which of these distinctive features does the trade 


generally speak of such goods? 
Ans. By the letters L L. 
Q. 1613. What value, in your opinion, have these letters as a 
trade-mark ? 
258 Ans. I should say they area very valuable consideration 
to the Lawrence Manufacturing Company and an indication 
to the jobber or retailer of the virtue and excellence of the fabric 
so stamped. 

(). 1614. Please state whether or not the symbol or trade-mark 
L L on such sheetings has assisted your respective firms in selling 
the same; and, if so, to what extent. 

Ans. They have assisted largely in the sale of the goods, and we 
have sold large quantities of the goods by reason of the stamp 
L L. 

Q. 1615. What assistance, if any, has it been to the jobbing trade 


in bringing to such trade custom or business from retail merchants, . 


and how do you account for such assistance, if there has been any? 

Ans. It has been a synonym for excellency in texture and integ- 
rity of weight to such an extent as to make it the most popular 
sheeting sold out of our stock. 

Q. 1616. What I desire to know is whether the jobber has been 
enabled to draw to his house other business by reason of having 
these Lawrence goods in stock ? 

Ans. In my own case I can say that the presence in my stock has 
increased my business. 

Q. 1617. You have mentioned above that you have the Wiscon- 
sin L L, made by the defendant; The Beaver Dam Cotton Mills; 
please state whether they are made on your order; and, if so, for 
what purpose. 
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Ans. Wisconsin L Lis made for me, or is so stamped for me as 
my private brand, and is for the purpose of meeting the campeti- 
tion created by other brands of L L, which are simply, in my esti- 
mation, counterfeits of Lawrence L L. 


Defendants except to all of the foregoing answer after the words 
“brands of L L” as being not responsive to the question and as 
volunteered by the witness. 


259 Q. 1618. Please explain to us what you mean by your 
answer to the last question, with regard to your desire to meet 
the competition created by other brands of L L? 

Ans. Nearly every house in the West and Northwest adopts a 
private stamp on one or other of the 4-yard cottons made by the 
different mills, and stamps them L L or have them stamped L L, to 
the end that competition with the Lawrence L L may be made, and 
is made a matter of personality with every jobbing house. 


The foregoing question and answer are excepted to by the defend- 
ants as being matters inter alias and incompetent and irrelevant. 


Q. 1619. What part, if any, does the L L sheetings made by the 
Lawrence take in fixing the market price of such goods, if you know? 

Ans. A very important part, in that it is the index of the price at 
all times of all the L L’s, and that all the other L L’s follow the lead 
of the Lawrence L L. 

Q. 1620. What do you know about the jobbing trade selling other 
L L’s in preference to the Lawrence? 

Ans. It has sometimes been true—in fact often is true—that in 
the over-production of L L sheetings or 4-yard sheetings, within the 
past five years especially, that better trade could be made for the 
Western and Southern L L’s than could have been made for Law- 
rence L L’s, and in that case we have sometimes given Western and 
Southern L L’s so much preference that we have removed the Law- 
rence L L’s from our stands and counters, keeping them out of sight 
and selling in preference the Western and Southern goods. 

Q. 1621. Please state whether or not this has been done to the 

‘detriment of the sale of L L’s made by the Lawrence Company. 
Ans. The doing of the thing in my last answer stated has had 
that effect. 
260 Q. 1622. Can you give the names of the mills by which the 
L I.’s have been made that your houses have sold in prefer- 
ence to the L L’s made by the Lawrence Company, as indicated in 
the answer to Q. 1620? 


Defendar.ts except to the foregoing question as irrelevant and in- 
competent, because it is not shown that either of said mills were 
parties to the practices to which the question alludes. 


Ans. Yes; we have sold the Badger State and Beaver Dam goods 
in preference to others and in preference to Lawrence L L. 

Q. 1623. Have you ever sold any such L L’s in the manner indi- 
cated in your answer to Q. 1620, made by the Aurora Cotton Mills 
or by the Evansville Cotton Manufacturing Company ? 
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: Ans. Not of my own knowledge. 

! Q. 1626. In purchasing other L L’s than the Lawrence what do 
f you know about the same being sold on memorandum? 

’ Ans. We have bought Lawrence L L’s on memorandum, have 
fy bought Badger State on memorandum, have bought Beaver Dam 
i. L L on memorandum, but none of the others. 

4 Q. 1627. What is meant by buying such goods on memorandum ? 
i Ans. By contracting to take them into possession, the price to be 
named at some future time after the delivery. 

4 261 Q. 1628. How is such future price fixed ? 

i’ Ans. Usually by the manufacturer or his agent, with the 
¥ consent of the buyer. 

| Q. 1629. Is there any standard that regulates such prices in the 
a market; and, if so, what? 

4 Ans. The only standard of which. I know is that of supply and 
x demand at the time it is proposed to have such memorandum goods 
charged u 

" Q. 1630. State whether or not the price fixed by the Lawrence 
4 Company on its goods has anything to do in fixing the price at 
| which other L L’s are charged up when sold on memorandum. 
§ Ans. The price made by the Lawrence Manufacturing Company 
& on their L L sheetings is usually followed by other manufacturers. 
@ Q. 1631. State whether or not the use of L lL on Atlantic goods 
| has the same significance to the trade in any respect; and, if so, in 
By what respect as the use of L L on a 4-yard goods. 


‘ Ans. It cannot by any possibility have any significance as regards 
. value or texture, because it is different in weight, different in texture, 
ee and different in manner of being put up. 

F Q. 1682. Are these differences so known and recognized by the. 


trade? 


very small. 


- THE TENNESSEE MANUFACTURING CO. 


Ans. We have, but to a very small extent. 
Q. 1624. Have you ever sold such goods in the manner indicated; 
made by the Tennessee Manufacturing Company? 


Q. 1625. Do you know of your own knowledge whether any officer 
or authorized agent of either the Beaver Dam Cotton Mills, the Au- 
rora Cotton Mills, or the Evansville Cotton Manufacturing Com- 
pany knew that you or any other jobbing house held such L L’s in 
the manner indicated by you in your answer to Q. 1620? 


Ans. So’ far as Atlantic IL L is known these differences are known 
‘ If I might be allowed to qualify that I would say that 
° the production of the Atlantic L L is exceedingly small and it is 
b not a common factor in general jobbing stock. The production is 


to the trade. 


¢- Defendants except to all of the foregoing answer following the 
words “ known to the trade,” as being irrelevant and incompetent 
and volunteered by the witness. 


é 

. Q. 1633. You have stated in one of your answers above 
’ 262 that your house frequently receives orders for L L sheeting, 
’ and that such order is understood by your house to mean 
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Lawrence goods. 


goods? 

Ans. We have. 

Q. 1634. With what L L’s have you filled such orders? 

Ans. With any of the other L L’s. 

Q. 1635. Will you please state whether or not, in your opinion, 
the use of the letters L L on 4-yard goods by the defendants would 
tend to deceive the public as imitations of the goods of the Lawrence 
company, and also whether or not the continued use by the defend- 
ants of the letters L L on such sheetings would have a tendency to 
deceive? You may give any facts or reasuns you may have for giv- 
ing any opinion you may express, and if your answer should be in 
the affirmative you may state what part of the trade has been or 
would be so deceived. | 

Ans. J] believe that the trade bas in many cases been deceived, 
and that the use of the letters L L on other sheetings has led retail 
dealers into the belief that they were buying Lawrence L L. 


Cross-examination by Mr. J. M. Dickinson: 


X Q. 1636. This impression or deception would be produced by 
the Wisconsin L L, which you have made and sell, equally as much 
as by any of the other L L’s, would it not? 

Ans. It would, most assuredly. 

X Q. 1637. Are you still having the Wisconsin L L made and 
putting it on the market? ' 

Ans. We are. 

X Q. 1638. What is the brand on the L L goods made by the 
Tennessee Manufacturing Co. ? 

Ans. I do not know. 

X Q. 1639. How long have the goods made by the Atlantic Mills 
and stamped L L been in the trade? 
263 Ans. As long as I can remember, with intervals between 
their production. AtonetimelI recollect they were not made 
for some years. : 


X Q. 1640. You, then, have known of the Atlantic L L in the 


- trade, off and on, with intervals you speak of, for upwards of twenty 


years? 


Ans. I might say that my individual handling of these goods L L 
and all other sheetings covers a period of about fifteen years. The 
other five years of the twenty during which I have been engaged 
in ‘the dry-goods business did not require me to handle the goods. 
My acquaintance with Atlantic L L covers a period of about 
fifteen years. 

X Q. 1641. I understand by that that you personally have han- 
dled it, off and on, for fifteen years. Is that correct or not? 

Ans. I have personally known of the existence of Atlantic L L 
and the fact that it has been offered for sale, off and on, during the 
past fifteen years. 

X Q. 1642. Did you not, as a merchant, know prior to that time of 
the manufacture and existence in the trade of Atlantic L L? 


Now, will you please state whether you have 
ever filled such orders with L L sheetings other than the Lawrence 
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Ans. Not of my own knowledge. 

X Q. 1643. Did you not, prior to that time, hear it spoken of asa 
goods existing in the trade? 

Ans. I have no present recollection of hearing it so spoken of. 

X Q. 1644. What do you understand the L L branded on the 
Atlantic goods to indicate ? 

Ans. A so-called 5-yard sheeting. 

X Q. 1645. Do you understand that L L means in the trade a 5- 
yard sheeting? 

Ans. I do not. 

X Q. 1646. Do you understand L L to be a trade-mark of the 

Atlantic Mills? 
264 Ans. When on an Atlantic sheeting marked L LI have 
understood it to be their trade-mark for their 5-yard sheet- © 
ings. 

x Q. 1647. Is it understood, then, in the trade with which you 
are familiar that L L impressed upon goods branded Atlantic Mills 
was a trade-mark of that company ? 

Ans. I can only give the same answer that I gave before; I un- 
derstand it to be their brand upon 5-yard goods. 

X Q. 1648. My question called for the understanding of the trade, 
so far as you, from your knowledge, can speak of the understanding 
of the trade upon that question. ©. 

Ans. The understanding of the trade with regard to L L on At- 
lantic sheetings would, I imagine, be the same exactly as mine, that 
it was their signet or sign for 5-yard sheetings, so called. 

X Q. 1649. Do you undertake to say, of your own knowledge, that 
they have always impressed L L upon goods weighing substantially 
five yards to the pound ? 

Ans. I have never known double L to be impressed on other At- 
lantic goods than those weighing five vards. 

X Q. 1650. You do not undertake to say that you know that it has 
not been impressed upon goods of a different weight ? 

Ans. I do not. 

X Q. 1651. Do you undertake to speak of the knowledge of the 
trade in this particular? 

Ans. Judging the knowledge of the trade only from my own 
knowledge. 

X Q. 1652. You only speak for yourself, then, from your own 
knowledge? 


Question is objected to by complainants for uncertainty as con- 
founding the witness’ individual knowledge and his knowledge of 
the trade in general. 


Ans. I am judging the trade by my own knowledge. 
265 Mr. Raymonp: Knowledge of what? 
Ans. Of cotton goods. 

X Q. 1653. The Lawrenee L L goods have, s so far as your knowl- 
edge goes, been always stamped with the image of a bull or bull’s. 
head, the words Lawrence Mills, and the letters L L, have they not? 
Ans. They have. Si 
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ever filled such orders with L L sheetings other than the Lawrence 
goods? 

Ans. We have. 

Q. 1634. With what L L’s have you filled such orders? 

Ans. With any of the other L L’s. 

Q. 1635. Will you please state whether or not, in your opinion, 
the use of the letters L L on 4-yard goods by the defendants would 
tend to deceive the public as imitations of the goods of the Lawrence 
company, and also whether or not the continued use by the defend- 
ants of the letters L L on such sheetings would have a tendency to 
deceive? You may give any facts or reasons you may have for giv- 
Ing any opinion you may express, and if your answer should be in 
the affirmative you may state what part of the trade has been or 
would be so deceived. | 

Ans. I believe that the trade bas in many cases been deceived, 
and that the use of the letters L L on other sheetings has led retail 
dealers into the belief that they were buying Lawrence L L. 


Cross-examination by Mr. J. M. Dickinson: 


X Q. 1636. This impression or deception would be produced by 
the Wisconsin L L, which you have made and sell, equally as much 
as by any of the other L L’s, would it not ? 

Ans. It would, most assuredly. 

X Q. 1637. Are you still having the Wisconsin L L made and 
putting it on the market? : 

Ans. We are. 

X Q. 1638. What is the brand on the L L goods made by the 
Tennessee Manufacturing Co. ? 

Ans. I do not know. 

X Q. 1639. How long have the goods made by the Atlantic Mills 

and stamped L L been in the trade? 
263 Ans. As long as I can remember, with intervals between 
their production. At one timeI recollect they were not made 
for some years. 7 

X Q. 1640. You, then, have known of the Atlantic L L in the 
trade, off and on, with intervals you speak of, for upwards of twenty 
years ? 

Ans. I might say that my individual handling of these goods L L 
and all other sheetings covers a period of about fifteen years. The 
other five years of the twenty during which I have been engaged 
in ‘the dry-goods business did not require me to handle the goods. 
My acquaintance with Atlantic L L covers a period of about 
fifteen years. 

X Q. 1641. I understand by that that you personally have han- 
dled it, off and on, for fifteen years. Is that correct or not? 

Ans. I have personally known of the existence of Atlantic L L 
and the fact that it has been offered for sale, off and on, during the 
past fifteen years. 


X Q. 1642. Did you not, as a merchant, know prior to that time of 


the manufacture and existence in the trade of Atlantic L L? 


Lawrence goods. Now, will you please state whether you have 
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Ans. Not of my own knowledge. 

X Q. 1648. Did you not, prior to that time, hear it spoken of asa 
goods existing in the trade? 

Ans. I have no present recollection of hearing it so spoken of. 

X Q. 1644. What do you understand the L L branded on the 
Atlantic goods to indicate? 

‘Ans. A so-called 5-yard sheeting. 

+X Q. 1645. Do you understand that L L means in the trade a 5- 
yard sheeting? 

Ans. I do not. 

X Q. 1646. Do you understand L L to be a trade-mark of the 

Atlantic Mills? 
264 Ans. When on an Atlantic sheeting marked L LI have 
understood it to be their trade-mark for their 5-yard sheet- © 
ings. 

x Q. 1647. Is it understood, then, in the trade with which you 
are familiar that L L impressed upon goods branded Atlantic Mills 
was a trade-mark of that company ? 

Ans. I can only give the same answer that I gave before; I un- 
derstand it to be their brand upon 5-yard goods. 

X Q. 1648. My question called for the understanding of the trade, 
so far as you, from your knowledge, can speak of the understanding 
of the trade upon that question. : 

Ans. The understanding of the trade with regard to L L on At- 
lantic sheetings would, I imagine, be the same exactly as mine, that 
it was their signet or sign for 5-yard sheetings, so called. 

X Q. 1649. Do you undertake to say, of your own knowledge, that 
they have always impressed L L apes goods weighing substantially 
five yards to the pound ? 

Ans. I have never known double L to be impressed on other At- 
lantic goods than those weighing five vards. 

X Q. 1650. You do not undertake to say that you know that it has 
not been impressed upon goods of a different weight ? 

Ans. I do not. 

X Q. 1651. Do you undertake to speak of the knowledge of the 
trade in this particular? 

Ans. Judging the knowledge of the trade only from my own 
knowledge. 

X Q. 1652. You only speak for yourself, then, from your own 
knowledge? 


Question is objected to by complainants for uncertainty as con- 
founding the witness’ individual knowledge and his knowledge of 
the trade in general. 


Ans. I am judging the trade by my own knowledge. 
265 Mr. Raymonp: Knowledge of what? 
Ans. Of cotton goods. 

X Q. 1653. The Lawrence L L goods have, so far as your knowl- 
edge goes, been always stamped with the image of a bull or bull’s. 
head, the words Lawrence Mills, and the letters L L, have they not? 

Ans. They have. i 
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X Q. 1654. These several 4-yard L L goods which you have men- 
tioned are generally known in the trade and distinguished as Law- 
rence L L, Aurora L L, Beaver Dam LL, ete. Is this or not correct ? 

Ans. It is. 

X Q. 1655. The Lawrence L L sheetings are invoiced to your house 
by the selling agents of said mills generally as Lawrence L L, are 
they not? 

Ans. I think they are simply invoiced as L L sheetings with the 
marginal mark of “ L. M. C.;” not invoiced as Lawrence L L. 

X Q. 1656. What do the letters “ L. M. C.” indicate ? 

Ans. To me Lawrence Manufacturing Company. 

X Q. 1657. How are the Shawmut L L’s invoiced to you ? 

Ans. I am not positive, but I think I am correct when I say that 
they are billed as L L sheetings, diamond S in the margin. 

X Q. 1658. The questions are put in the present tense. Now, 
have those goods respectively always been invoiced to you in the 
manner you have designated ? 

Ans. I think they have been so invoiced. 

XQ. 1659. From whom do you now and have you heretofore 
made yuur purchases of Lawrence L L’s and Shawmut L L goods? 

Ans. From George C. Richardson & Co., Smith, Hogg & Gardner, 
and Townsend & Yale, the selling agents of the Lawrence Manu- 

facturing Co. 
266 X Q. 1660. Is the Shawmut L L equal in virtue and ex- 
cellence to the Lawrence L L; and, if so, does it always com- 
mand the same price? 

Ans. The Shawmut L L is not supposed to be equal in value to 
the Lawrence L L, and it is usually sold at a difference of one quar- 
ter of a cent below the Lawrence L L. 

X Q. 1661. Then, in point of virtue and excellence, it is inferior ? 

Ans. It has always been supposed by the trade to be what is 
called the seconds of the Lawrence L L, or the mill run, lighter in 
weight sometimes, stained, perhaps, and not perfect 1 In constr uction. 

X Q. 1662. Then, in virtue and excellence, it is inferior to the 
Lawrence L L, is it not? 

Ans. It is so regarded. 

X Q. 1663. You spoke of the question of price. Is that not regu- 
lated by competition, and do not sometimes the other L L goods un- 
dersell the Lawrence, and so force a reduction in the price of the 
Lawrence L L? 

Ans. The price is not regulated so much by competition, or rather 
has not been regulated by competition so much, as by supply and 
demand. 

X Q. 1664. Is it not a fact that other makers of L L goods have 
at times reduced prices and forced the Lawrence Company to reduce 
its price? 

Ans. I am not aware of any instance whens the Cees Manu- 
facturing Co. has been forced to reduce its price by the action of 
other mills making L L cottons. 

X Q. 1665. Has not the manufacture of L L cotton by these other 
mills had the effect of reducing the price on that line of goods? 
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Ans. There have been heretofore a larger quantity of L L cottons 
produced than there has been demand for, and the reduc- 
267 ‘tion of the price has been enforced by that cause more than 
by any other. 
X Q. 1666. Have you ever been sued or your company or any 
: one else you know of for making and branding the Wisconsin L L? 

Ans. We do not make or brand Wisconsin L L. I might add to 
the answer the :Beaver Dam Manufacturing Co. brand Wisconsin L 
L for us, and I understand them to be impleaded in these suits. 

X Q. 1667. For making and branding goods with Wisconsin LL; 
is that your understanding ? 

Ans. For making and branding goods with the stamp L L. Iam 
not aware that Wisconsin L L is stated in the proceedings against 
them. 

X Q. 1668. Have the Lawrence Mills or their selling agents ever - 
put a private brand for you on any of their manufacture of 4-yard 

| oods? 
f , Ans. No. On the other hand, they have declined to do it upon 
: our request to brand them with our private brand. 
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- All of said answer after the word “no” is excepted to as not re- 
sponsive and as being volunteered by the witness. 


X Q. 1669. Who owns the brand with which the Wisconsin L L’s 
are branded ? . 

Ans. The Beaver Dam Cotton Mills. 

X Q. 1670. Who had it made? - 

Ant.:The Beaver Dam Cotton Mills. 

X Q. 1671. At your instance? 

Ans. At our request. 

X Q. 1672. Are not all the different grades of cloth manufactured 
by the Lawrence Mills and put upoim the market as their own pro- 
duct jbranded Lawrence Mills, so far as your knowledge goes, with 
the exception of the Shawmut L L? 

Ans. I am not aware of any other brand put upon the Lawrence 

Mills production than Lawrence, excepting the Shawmut. 
268 X Q.1673. Do not manufacturers of cotton goods generally 

use letters of the alphabet to denote and distinguish the differ- 
ent grades of goods made by them? 
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Counsel for complainant objects to this question for the reason 
that it is improper cross-examination ; that as the question is put it 
is irrelevant and immaterial; that it concerns parties and matters 
not parties to nor .a part of the present issues, and solely for the pur- 

oses of limiting this examination to the present issues the witness 
, is instructed not to answer the question. 


es ——a tae. 


X Q. 1674. Will you answer the foregoing question, or do you de- 
cline? 
is Ans. The manufacturers of cotton goods use letters of the alpha- 
bet, symbols, and devices of a great many sorts to designate articles 
of their product. : ) 
22—1039 ; 
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X Q. 1675. You have failed to answer the question, your answer 
not being responsive. Will you answer the question, or do you de- 
cline to answer? . 


Same objection and same instructions to witness. 


Ans. It seems to me that I have answered the question. I will 
say again that letters, signs, and symbols are used for that purpose. 
One manufacturer uses a bull’s head, another a tiger, and I think of 
another who uses a pyramid; another a sphinx. One uses the letter 
A and another uses the letter Z. Some use combinations of letters, 
all having their relative value as marks, brands, or signets in our 
. 

XQ, 1676. In your last answer you say, “Are used for that pur- 
pose.” Explain what purpose you mean. 

Ans. As designating marks, marks indicating value, quality, or 
excellence to the trade. 

X Q. 1677. Which one uses the bull’s head ? 

Ans. The Lawrence Manufacturing Co. has the bull’s head. 

X Q. 1678. Do you understand that the bull’s head indicates the 

grade of the goods? 
269 Aus. Not in the case of the Lawrence Manufacturing Co. 
X Q. 1679. Then what does indicate the grade of the Law- 
rence Manufacturing Co.? 

Ans. The letters L L. 

X Q. 1680. Were you subpeenaed to testify in this case ? 

Ans. No. 

X Q. 1681. Did you not give an affidavit on the preliminary 
motion in the case of the Lawrence Manufacturing Co. against the 
defendant, The Aurora Cotton Mills? 

Ans. I did. 

X Q. 1682. In looking at the two brands what is the distinguish- 
ing difference between the Atlantic L L and the Lawrence L L? 

Ans. The two L’s upon the Atlantic goods are long, slim letters 
within a smaller compass than that occupied by the larger block 
letters of the Lawrence L L. | 

X Q. 1683. Is that all the difference ? 

Ans. That is all. 

X Q. 1684. Has not one on it a bull’s head and the words “ Law- 
rence Mills” and the other the words “ Atlantic Mills?” 

Ans. Yes, sir. 

X Q. 1685. The Atlantic Mills has been a well-known company 
in the trade some time, has it not ? 

Ans. Yes, sir. 

X Q. 1686. The Atlantic Mills is a manufacturing company, and 
the name Atlantic Mills stamped upon cotton goods was well known 
in the trade long before you ever knew of any of their goods in the 
trade stamped L L, was it not? 

Ans. No, sir. 

X Q. 1687. How long have you known the Atlantic Mills L L 
goods ? 
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Ans. Not longer than fifteen years. I have known Atlantic A 
and Atlantic P longer than that—say twenty years. 

X Q. 1688. Repeat X Q. 1686, substituting the word “ Lawrence ” 
where the word “ Atlantic” occurs. 

Ans. That is true. 
270 X Q. 1689. The words “ Lawrence Mills” stamped upon 
goods branded L L were understood by the trade to denote 

that the goods were the manufacture of the Lawrence Mills, was it 
not ? 

Ans. It was. 


Redirect examination by Mr. W. G. RAINEY: 


R. D. Q. 1690. You have been asked in the cross-examination how 
the Lawrence L L sheetings were invoiced to you. 
state how you order such goods ? 


Defendants except to the individual practice of witness, he not 
being a party to the matters at issue. 


Ans. I would order them as Lawrence L L. 

R. D. Q. 1691. Have you ever ordered them simply as so many 
bales of L L sheetings? 

Ans. Yes, sir. 

R. D. Q. 1692. You-have stated in your cross-exam ination, in an- 
swer to X Q. 1679, that the letters L-L indicate the grade of the 
Lawrence Manufacturing Co. Will you please state what you mean 
by your answer to that question ? 

Ans. That double L indicates the quality usually called the Law- 
rence double L. The Lawrence Co. makes other grades of sheeting. 
I did not understand that question. 

R. D. Q. 1693. Does the signet L~L indicate only a rarticular 
grade of sheeting ? 

Ans. It does indicate only a single grade of sheeting, viz., their 4- 
yard goods. 

R. D. Q. 1694. To whom have you reference when you use the 
word “their” in your last answer ? 

Ans. The Lawrence Manufacturing Co. 

R. D. Q. 1695. You have been questioned on cross-examination 
as to whether you are the Robert Hill who made an affidavit in the 
case against. the Aurora Cotton Mills. Now, will you please state 

whether or not the statements made in said affidavit were true 
271 atthe time they were made, so far as your knowledge went, 

and are you willing now to make the same or a copy thereof 
a part of your deposition and will you do so? 

Defendants except to the question as incompetent and except to 
the admissibility of said affidavit in totoasa part of the witness’ 
depos tion. 


Ans. The facts stated in that affidavit are true now, as they were 
then, and I make it a part of my present testimony. 


Answer objected to by defendants for the same reason as stated in 
the objection to the question. 
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Recross-examination by Mr. J. M. Dickinson: 


Re-X Q. 1696. The parties from whom you ordered L L sheetings 
by the simple designation of L L never handled any other L L 
sheetings, did they ? 

Ans. I never knew them to handle any other than Lawrence and 


Shawmut L L. 
: ROBERT HILL. 


At this point the further examination of witnesses was adjourned 


to to-morrow, Tuesday, July 27, 1886, at 10 o’clock a. m. 


CuicaGo, ILiinois, July 27, 1886. 


Examination of witnesses resumed, pursuant to adjournment, this 
27th day of July, 1886, at 10 o’clock a. m. 
Present: Same parties as before. | 


W. R. MAcKENDRICK, a witness produced on behalf of the com- 
plainant, being first duly sworn, in answer to interrogatories pro- 
pounded to him by Mr. W. G. Rarney, deposes and says: 


Q. 1697. State your name, age, residence, and occupation. 
Ans. W. R. MacKendrick; 37 years of age; residence, Chicago, 
Illinois; occupation, buyer of cotton for Schlesinger & Mayer. 
272 Iam buyer of imported and domestic cotton goods. Schles- 
inger & Mayer is one of the principal retail dry-goods houses 
in the city—at No. 129 State street. 
Q. 1698. How long have you been with this house? And, if in 
any other capacity, please state what. 
Ans. A little over six years; the same capacity the entire time. | 
Q. 1699. Prior to your going into the employ of Schlesinger & 
Mayer, with whom were you employed and in what capacity ? 
Ans. One year prior to that with A. T. Stewart & Co., of this city. 
I was at abstract work in the office. | 
Q. 1700. For whom were you employed prior to your employment 
with A. T. Stewart & Co., and in what capacity ? 
Ans. Three years with Carson, Pirie. & Co.; prior to that, by A. T. 


‘Stewart & Co., in their retail department, on the west side, as buyer 


of domestic goods. 

Q. 1701. During these past ten years, please state whether you 
have been familiar with buying brown muslins stamped with the 
letters L L? 

Ans. I have. 

Q. 1702. At any time during these ten years, should any one ask 
you about L L muslin, what significance would it carry to your mind; 
or, in other words, what meaning would it convey to you? 

Ans. That of medium-weight, coarse, brown four-quarter sheet- 
ing, known as four-yard cloth. : 

Q. 1703. Would it convey to your mind anything else? 

Ans. Well, ves, it would. I don’t know how I could answer that 
question. It would convey certain brands of sheeting. 
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your mind, if any? 


273 Ans. Prominent in my mind would be Lawrence L L, four- 


quarter brown. 

Q. 1705. How long have you been handling L L sheetings of the 
Lawrence brand ? 

Ans. During my residence in Chicago, with the exception of the 
years that I was at office work at Stewart’s; I was not handling it 
that year. 

Q. 1706. Have these L L sheetings been popular with your cus- 
tomers and your trade? 

Ans. They have. 

Q. 1707. Are they well known to your customers; if so, how are 
they designated by your customers? | 

Ans. I can’t say that as a rule the brands are particularly well 
known to the retail trade. 

Q. 1708. Do your customers ever ask for this particular brand of 
goods; and, if so, how ? : 

Ans. In some cases they do, and inquire for the Lawrence L L. 


Cross-examination for defendants by Mr. J. M. Dickinson: 


X Q. 1709. In your answer to-Q. 1703 you say, speaking of L L, 
that “it would convey certain brands of sheeting.” Will you please 
be kind enough to mention those several brands? 

Ans. Atlantic L L, Albany L L, Badger State L L, and there is 
Pacolet L L, Aurora L L. Now, there are several others I could 
mention. 

X Q. 1710. These several brands of four-yard sheeting are known 
and designated generally in the trade as Lawrence L L, Beaver Dam 
L L, Aurora L L, etc., are they not? 

Ans. They are. 

X Q. 1711. How long have you known the Atlantic L L in the 

trade? | : 
274 Ans. The past nine or ten years. 
X Q. 1712. This is what is generally understood to be of 
the grade known as 5-yard goods, is it not? 

Ans. It is. 

X Q. 1713. For what "purpose is the Atlantic L L used by con- 
sumers ? 

Ans. For all purposes where a light-weight muslin is required—a 
light-weight fine muslin. 

X Q. 1714. Could you not specify, from your knowledge, some of 
those uses ? 

Ans. I have sold it to sewing-machine companies for manufactur- 


- ing purposes and also to paper-hangers. I presume they use it for 


spreading upon walls prior to the paper. 

X Q. 1715. State whether or not you know that it is also used for 
sheeting and shirting and general household purposes by farming 
and working people and the poorer classes of people. 


Q. 1704. What principal brand of sheeting would it convey to 
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Objected to by counsel for complainant as not proper cross-exam- 
ination, as incompetent and irrelevant, unless the witness should 
show that he had actual knowledge of these facts, and notice is given 
to the defendants that if the cross-examination is pursued on mat- 
ters not brought out on direct examination it must be done as the 
witness for the defendants. 


Ans. I will simply say that I presume it was. 


Redirect examination by Mr. W.G. Rarnery (not waiving ob 
jections): 


R. D. Q. 1716. Have you any actual knowledge as to the purposes 
for which the Atlantic sheetings are used by any of your customers, 
or is your testimony given upon presumption in this respect ? 

Ans. Presumption only. 

R. D. Q. 1717. Does the Atlantic L L sheeting come in competi- 

tion in the retail trade with the Lawrence L L sheeting? 
275 Ans. No. 
R. D. Q. 1718. Why not? 

Ans. On account of much lighter weight. 

R. D. Q. 1719. Is it not known to the retail trade as a distinctive 
class of sheeting or muslin from the Lawrence L L? 

Ans. Not to the retail trade. The brand was not known to the 
retail trade any more than the Lawrence L L. 

R. D. Q. 1720. Please explain what you mean. 

Ans. In a former question I was asked if the Lawrence L L was 
known and inquired for by customers. I said by some it was. The 
same answer is applicable to Atlantic L L. 

R. D. Q. 1721. My question is, Is not the Atlantic L L known to 
the retail trade as a distinctive class of sheeting from the Lawrence 
LL? 

Ans. To those familiar with the brand it is. 

R. D. Q. 1722. Is it not different to the eye and to the feel ? 

Ans. It is. 

R. D. Q. 1723. The one is known tothe retail trade asa light 
brown muslin and the other as heavy brown muslin ? 

Ans. I will say that the Lawrence is a medium-weight brown 
muslin. 

R. D. Q. 1724. Then the Atlantic L L is known as a light brown 
muslin and the Lawrence as a medium brown muslin; is that cor- 
rect ? 

Ans. I understand Atlantic L L to mean a light-weight, fine brown 
ere and the Lawrence L L a medium-weight, coarse brown mus- 
in 

R. D. Q. 1725. Do your customers know this distinction between 
these two brands of goods? 

Ans. A majority do not. 

~ RB. D. Q. 1726. Should a customer ask you for a light brown mus- 

lin would you show such a customer the Lawrence L L? 
276 Ans. I would first inquire, coarse or fine ? 
R. D. Q. 1727. Should a customer ask you for a fine brown 
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muslin would you show such a customer the Atlantic L L or the 
Lawrence L L? 

Ans. The Atlantic L L for a fine light weight. 

R. D. Q. 1728. Which other medium brown muslins besides the 
Lawrence have you handled stamped with L L? 

Ans. Badger State L L, Beaver Dam L L, Atlantic LL, Pacolet 
L L, Albany L L, and others. 

R. D. Q. 1729. My question asked you what medium brown mus- 
lin you have handled besides the Lawrence, and you have answered 
Atlantic L L; is that correct ? 

Ans. No. I mentioned Atlantic, overlooking the medium weight. 

R. D. Q. 1730. Before you became familiar with the Badger State 
L IL, the Beaver Dam L L,and Aurora LL, and Albany L L, should 
one have asked you for L L sheetings what would you have under- 
stood him to inquire for? 

Ans. Naturally, Lawrence L L. 


Recross-examination by Mr. DicKInson : 
Re-X Q. 1731. Why not Atlantic L L also; you knew that at the 


"game time, did you not ? 


Ans. Simply because the weight of the Lawrence L L is more 
adapted for general purposes. 

Re-X Q. 1732. You knew the Atlantic L L at the same time? 

Ans. Yes, sir. ae ee 

Re-X Q. 1733. Some people used the Atlantic and some the Law- 
rence, did they not? 

Ans. They did. : 

Re-X Q. 1734. Then. did it necessarily imply that a person ask- 

ing simply for L L sheeting meant Lawrence and not Atlan- 
277 ‘tic, and may it not as well have been used to mean Atlantic 
as Lawrence ? 

Ans. Yes; I understand it in that way to mean one as well as the 
other. 

Re-X Q. 1735. Persons buying brown sheeting for household and 
general purposes differ in their desires, do they not; some preferring 
the lighter weight, such as the Atlantic, and others preferring the 
medium weight, such as the Lawrence? 

Ans. They do. 

Re-X Q. 1736. Now, then, when customers having different wishes 
in respect of the different grades of sheeting come to buy and take 
the lighter in preference to the medium, or the medium in prefer- 
ence to the lighter, then in such cases the two grades do compete, do 
they not? 

Ans. I don’t think they do. 

Re-X Q. 1737. Suppose a customer should come into your store 
and examine Atlantic L L sheeting for the purpose of using it for 
sheets and shirting and general household purposes, and should 
upon comparing it with the Lawrence determine that the one or the 
other in weight and texture met their desire better than the other, 
then would not the goods in sueh case have competed with each 
other for the sale made to such customer? . . 
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Ans. As I understand competition, I think not. 

Re-X Q. 1738. Then in case such a person, for the same general 
use, preferred in some instances or some seasons the lighter to the 
heavier, or the heavier to the lighter, and should purchase the one 
in preference to the other, you do not mean to affirm that in such 
instances there is no competition, do you? 

Ans. I don’t think that the province of the one sheeting is the 
same as the other under any circumstances. 

Re-X Q. 1739. And yet they are used by different persons and 
possibly by the same persons in many instances for the same gen- 

eral purposes, are they not? 
278 Ans. The same general purposes that all brown sheetings 
are used. 


W. R. MacKENDRICK. 


O. J. ISENSEE, being first duly sworn, in-answer to interrogatories 
propounded to him by Mr. W. G. Ratney, deposes and says: 


Objection being made by the defendants to the examination of 
Mr. Isensee for the reason that no notice had been given, his exam- 
ination was postponed by complainant. 

Complainant’s counsel states that, in the confusion on adjourn- 
ment yesterday, he omitted to give the defendants’ counsel the 
names of other witnesses than those noticed, and here gives the 
names of said witnesses, whom complainant’s counsel has inter- 
viewed and expects to examine: H. E. Hancke, P. F. Ryan, C. A. 
Teague, Patrick Berkery, R. Haskett, O. J. Isensee, Charles Hart- 
man, and Robert Geister; that said witnesses will be produced and 
examined on the days following Monday, August 2d, 1866, before 
P. H. T. Mason, a notary public in and for the county of Cook, in 

~ ag of Illinois, as rapidly as the same can be conveniently pro- 
uced. 


The further examination of witnesses was here adjourned to 2.30 
o'clock p.m. _ 

Met pursuant to adjournment at 2.30 o'clock p. m. 

Present : Same parties as before. 


CHARLES G. SLADECK, a witness produced on behalf of the com- 
plainant, being first duly sworn, in answer to interrogatories pro- 
pounded to him by Mr. W. G. Rarnry, deposes as follows: 


Q. 1740. Give your name, age, residence, and occupation. 

Ans. Charles Sladeck ; 21; residence, Chicago, Illinois ; occupa- 
tion, clerking at Mandel Brothers, retail dry-goods merchants at 
Chicago, and am in the linen department and assistant in selling 

domestics. 
279 Q. 1741. Are you familiar with and have you sold while 
with Mandel Brothers brown sheetings or muslins stamped 
with L L? 
Ans. Yes; Lawrence L L is the only thing we handle. 


Q. 1742. How are such muslins asked for by your customers ? 
Ans. Double L. 
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Q. 1743. What do you understand them to mean when they ask 
for double L? : 
Ans. The Lawrence. 


Cross-examination by Mr. Dickinson: 


X Q. 1744. How long have you been handling Lawrence L L— 
you personally ? 
Ans. Eight years. 
X Q. 1745. Your experience in selling L L sheeting is confined to 
that brand, is it not? 
Ans. Yes, sir. 
C. G. SLADECK. 


H. L. Pinney, being first duly sworn, deposes and says: 


Q. 1746. State your name, age, residence, and occupation. 
Ans. H. L. Pinney; age, 48; residence, Chicago, Illinois; occu- 
pation, dry-goods salesman for Marshall, Field & Co. They are 


- jobbers of dry goods. 


Q. 1747. Do you know how this house, Marshall, Field & Co., 
ranks in the jobbing trade? | 

Ans. I think they rank No. 1 in Chicago and in the United 
States, too. 

Q. 1748. How long have you been with this house and in what 
capacity ? $ 

Ans. I have been with them twenty-one years, and most of the 
time as salesman. 

Q. 1749. During this time have you handled or sold sheetings 
stamped L L? 

Ans. I have. € 

Q. 1750. Into what States does the trade of this house reach in 

selling such brown sheetings ? : 
280 Ans. All the Western States and some of the Southern States. 
Q. 1751. Are vou familiar with the trade in these several 

States ? 

Ans. I have some customers in most of the Western States. 

Q. 1752. Have you charge of any special department; if so, what? 

Ans. I have charge of no department; am engaged as general 
salesman. 

Q. 1753. What coarse brown sheeting stamped with L L has the 
house of Marshali, Field & Co. been handling during the past fif- 
teen to eighteen years? | 

Ans. Handled the Lawrence L L, Shawmut L L, Badger L L, 
Beaver Dam L L, Hoosier State L L, Pacolet L L, Atlantic L L, and 
Aurora L L. There is one other brand; I don’t recall it now. 

Q. 1754. Have you handled the Cumberland L L? 

Ans. No, sir; I know of other brands of L L, but we do not handle 
them. I have heard of the Cumberland L L. There is the Albany 
LL, sold in this market. | 

Q. 1755. What proportionate part of Lawrence L L does your 
house handle as compared with other L L’s? | 
23—1039 
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: Ans. I could not answer that question, as I do not buy the godhs. 


Q. 1756. Give us the best estimate you can. 


Ans. My judgment would be that we sell more of the Beaver Dam 
and Badger State than any other L L’s. 
Q. 1757. How long has this been so, that you have sold more of 
the Beaver Dam or Badger State L L’s? 
- Ans. I should say for the past two years. $ 
Q. 1758. Can you give us an idea as tothe number of bales df 
Lawrence L L’s that are sold by your house per week ? 
281 Ans. I could not give any estimate in regard to that. Soml 
weeks we sold more than at others. ’ 
Q. 1759. Give us an average a week for a year. ‘What would bé 
your best judgment? : 
Ans. I would not care to give any estimate on that, for I might be 
very far from the mark. 
Q. 1760. Would you think twenty-five bales a week ? 
Ans. I should say we sold a good many more than that some 
weeks. 


Q. 1761. Would it average that by the year—twenty-five bales a 


a qe - 2s S 


week ? ’ 


Ans. Well, I would not like to say whether it would or not. 

Q. 1762. Do they handle the Lawrence L L’s at a loss? 

Ans. I would not like to sell any goods at a loss. 

Q. 1763. You have spoken ‘in answer to Q. 1753, in mentioning 
the number of coarse brown sheetings stamped L L sold by your 
house, the Atlantic L L. Do you wish to be understood that the At- 
lantic L L is known as a coarse brown sheeting ? 

Ans. We have two grades of Atlantic L L. The original Atlantic 
L L, which we sold for a great many years, was put up in narrow 
folds, but we recently had a heavier one put up in wide folds. 


Q. 1764. How recently have you had this heavier one put up in 
wide folds? 


Ans. Within the past month. 

Q. 1768. Would you call the Atlantic L L put up in the narrow 
fold a coarse brown sheeting? 

Ans. I would; yes, sir. 

Q. 1766. Does it come in competition in the trade with the other 
L L’s you have mentioned ? 

Ans. No, sir. ~ 

Q. 1767. Why does it not ? 

282 Ans. A poorer quality of goods, in my judgment. 

Q. 1768. Should a new customer order from you L L sheet- 
ings what would you understand him to mean and how would you 
fill such order? : 

Ans. In the absence of his designating any particular brand, if he 
was a stranger to me and a new customer to the house, I would pre- 
sume that he wanted the Lawrence L L. 

Q. 1769. Up to the time that you commenced handling these other 


L L sheetings should any customer order L L what would you un- 
derstand him to mean? 
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that he meant the Lawrence L L. 
Q. 1770. There would be no question about that, would there? 
Ans. In my mind, there wouid not. 


Q. 1771. Was that its general signification to the trade, so far as 


your knowledge goes ? 

Ans. There are very few customers who order goods without giv- 
ing the name of the goods they want. I don’t suppose that there is 
one In five hundred ordering L L sheetings that do not designate 
which brand they want. 

Q. 1772. You mean whether they want the Lawrence or the Badger 
State or Beaver Dam or any of those you mentioned? 

Ans. Yes, sir. 


Q. 1773. This has become the practice only since these other L L’s — 


have been in the market; is that or not correct? 

Ans. I[ think the practice existed before. 

Q. 1774. What have you to say as to the popularity of the Law- 
rence L L in the trade? 

Ans. They have been a popular sheeting with us and with our 
trade. 

Q. 1775. Have you any customers that insist upon buying the 

Lawrence L L? 
283 Ans. I have some customers that are not very well ac- 
quainted with goods who know of the brand L L sheetings 

from its long use who want that kind of goods and no other. 

Q. 1776. You mean the Lawrence? 

Ans. Want the Lawrence L L in preference to any other. 

Q. 1777. Have you tried to sell such customers other L L’s besides 
the Lawrence; and, if so, with what success? | 

Ans. I think, during the time E-have been selling the L L’s, I 
have had customers—some few—who asked for Lawrence L L sheet- 
ing, and we have been out of the goods and I have said to them 
that we had other makes of the same heft goods, but they preferred 
to wait and have the Lawrence L L sheeting. | 

Q. 1778. When you first commenced handling other L L’s besides 
the Lawrence did you have any difficulty in putting them into the 
market or in getting the customers to buy them? 

Ans. Had no great difficulty with judges of goods. 

Q. 1779. Did the fact of their being branded with L L assist you 
any in selling such goods? 

Ans. I think it has made it easier to introduce them from the fact 
that they were branded L L. 

Q. 1780. To what do you attribute this fact that they were easier 
to introduce by being branded L L? 


Ans. From the popularity of the brand of sheeting known — L 


L brand. 
Q. 1781. What is your opinion as whether these other L L’s you 
have mentioned have had any effect in taking away the trade of the 
Lawrence goods? | 
Ans. Well, I would think that it has reduced our sales of Law- 
rence L L goods by having these other goods. I know it has with 


Ans. If we had not sold any other brand I should suppose then- 
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my customers for the reason that I don’t sell any Lawrence L L’s if 
I can sell those. 
284 Q. 1782. But if you did not have these other L L’s you 


would sell to your customers the Lawrence goods, would 
you not? 


Ans. I would if they asked for them. 


Cross-examination by defendants’ counsel: 


X Q. 1783. What is the weight of the Atlantic L L, which you say 
you have received within the last month, of a heavier grade than 
that formerly handled by vou? If you cannot give the exact 
weight state it as approximately as you can. 

Ans. I do not know its exact weight. I think it 1s a trifle lighter 
than the Lawrence L L or the Badger State or the Beaver Dam. 

X Q. 1784. Is it heavier than the 5-yard goods which you handled 
of their make before you received this last mentioned ? 

Ans. It is, I think. , 
| X Q. 1785. Which would it grade closer to, the four or five yard 
sheeting, in point of weight? 

Ans. I think it grades near the 4-yard goods. 

X Q. 1786. How long have you known and sold brown sheetings 
made by the Atlantic Mills branded L L? 

Ans. That I could not say positive. A good many years. 


X Q. 1787. How long have you known the Lawrence L L and 
sold it? 


Ans. I should say fifteen years. 
| X Q. 1788. You have known the Atlantic for about the same 
length of time and handled it off and on, have you not? 

Ans. I should say I had; yes, sir. I may be mistaken in that, 
however, but I think about the same length of time. 

X Q. 1789. Throughout the time you have known them they 

have been, respectively, invoiced, advertised, distinguished 
285 from each other, and known generally as Atlantic LL and 
Lawrence L L, have they not? 

Ans. Yes, sir. 

X Q. 1790. These other brands of L L goods which you have 
mentioned are generally known, invoiced, advertised, and distin- 
guished from each other and from the Lawrence and Atlantic as 
Aurora L L, Beaver Dam L L, Badger State L L, etc., throughout 
the list mentioned by you, are they not? 

Ans. Yes, sir. 

X Q. 1791. And that has always been true of them, so far as your 
knowledge goes, has it not? : 

Ans. That was always true, so far as I know. 

H. L. PINNEY. 


The further taking of depositions adjourned to to-morrow, Wed- 
nesday, July 28, 1886, at ten o’clock a. m. 
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CuicaGo, ILuino1s, July 28th, 1886. 


Met pursuant to adjournment, at 10 o’clock a. m. 
Present: Same parties as before. 


C. H. Jones, a witness produced, being first duly sworn, deposes 
and says: 


Q. 1792. Please state your name, age, residence, and occupation. 

Ans. C. H. Jones; 28; residence, Chicago, Illinois; occupation, 
salesman in A. 8S. Gage Co.’s wholesale and retail dry goods, corner 
of Adams street and Wabash avenue; been with this house three 
months. Before that I was with Schlesinger & Maver for nearly a 
year, also retail dry goods merchants on State street, Chicago. Prior 
to that, in the retail department of Marshall, Field & Co., Chicago. 

Q. 1793. Are you familiar with and have you been selling coarse 
brown muslins stamped with the trade-mark L L? 


286 Defendants except to the form of this question, which 
affirms that there is such a trade-mark as L L, that being the 
disputed question in controversy. 


Ans. Yes, sir. : 
Q. 1794. Should one ask vou for L L muslin what would yo 
understand such a one to mean ? : 


Ans. Defendants except tothe foregoing question as calling merely 
for the individual opirion of the:-witness and not for the proof of 
any fact or of any usage or custom of the trade. 


Ans. Lawrence L L. 
- Q. 1795. Do your customers ever inquire for such sheetings simply 
as L L muslin or sheeting ? 

Ans. Yes, sir. 


Cross-examination by Mr. J. M. Dickinson: 


X Q. 1796. The goods known in the trade as the Lawrence L L 
sheeting is always stamped with the image of a bull, or bull’s head, 
the words “ Lawrence Mills,” and the word “ sheeting,” is it not? 

Ans. Well, I don’t remember of seeing a bull’s head on them. 

X Q. 1797. Do you remember of ever seeing the image of a bull 
on it? 

Ans. No, sir. 

X Q. 1798. How long have you been selling Lawrence L L sheet- 
ing? 

Ans. Nearly a year. 

X Q. 1799. Have you sold much of it during that time? 

Ans. Yes, sir. 

X Q. 1800. And you positively have no recollection of ever hav- 
ing seen the image of a bull or a bull’s head stamped upon any 
of it? 

Ans. No, sir. 7 3 

X Q. 1801. Who told you that the letters L L was a trade-mark ? 
Ans. No one. 

X Q. 1802. Do you know whether or not it is a trade-mark ? 
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mark. 


X Q. 1803. I repeat my question. Do you know whether or not 
the letters L L on the Lawrence sheeting is a trade-mark ? 

Ans. Yes, sir; I should think it was. 

X Q. 1804. I repeat the question. Do you know whether or not 
they are a trade-mark on said goods? 


Ans. Having always seen them on that muslin I am led to believe 
it is. 


Ans. Every brand of muslin I have handled has a trade- 


X Q. 1805. Is that your only reason for thinking so? 
Ans. Yes, sir. 


X Q. 1806. You have only been familiar with Lawrence L L sheet- 
ing for one year. Is that correct ? 


Ans. Yes, sir. 


X Q. 1807. During that time you have also seen Badger State L 
L, Aurora L L, Atlantic L L, and other L L goods, have you not? 
Ans. We did not handle all you mentioned. 


X Q. 1808. What other L L sheetings of the same grade as the 


Lawrence were you familiar with throughout the said one year ? 
Ans. No other grade. 


X Q. 1809. When were you with Marshall Field & Co.? 
Ans. 1883. 


X Q. 1810. Did you have any knowledge of brown sheetings dur- 


ing the time you were with that concern ? 
Ans. No, sir. 


X Q. 1811. Did you not see other L L sheetings besides Lawrence 


L L sheeting in their stock during the time you were with them? 
Ans. Yes, sir. 


X Q. 1812. Name them. 
Ans. Atlantic L L. 

X Q. 1813. Is that all ? 
Ans. Ali that I recollect. 


X Q. 1814. Did they not have at that time Beaver Dam L L and 
Badger State L L? 


Ans. Not that I remember of; no, sir. 
288 


X Q. 1815. To the best of your recollection, did they have 
those goods or did they not have them during that year? 
Ans. Did not have them. 


X Q. 1816. When did your first knowledge of Lawrence L L 
begin? Please give the time, as near as you can. 
Ans. August, 1885. 


X Q. 1817. Up to that time had you never seen Beaver Dam L L, 
or Aurora L L, or Badger State L L? 
Ans. No, sir. 


X Q. 1818. How soon after that before you saw.and became fa- 
miliar with any of these brands or with other brands of 4-yard 
sheeting ? | 


Ans. I am not acquainted with any other 4-yard sheeting. 
X Q. 1819. Then I understand that your familiarity and knowl- 


edge of 4-yard sheeting branded L L is limited to that known as 
Lawrence L L. Is this correct or not? : 
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Ans. I do not understand what you mean by 4-vard sheeting. 
X Q. 1820. Have you any acquaintance with any brown sheeting 
branded L L except the Lawrence ? | 
Ans. Yes, sir. 
X Q. 1821. Please name them. 
Ans. Atlantic L. L. 
X Q. 1822. Is that all? 


Ans. Yes, sir. 
X Q. 1828. You saw and were familiar with Atlantic L L before 


you were with the Lawrence L L. How is that? 

Ans. They were both in the department at the same time. 

X Q. 1824. Did you see the Lawrence L L when you were with 
Marshall Field & Co.? 

Ans. No, sir. 


X Q. 1825. You did see the Atlantic L L when you were with — 


them ? 
Ans. No, sir. 
289 X Q. 1826. Do you know whether or not L L is impressed 
upon brown sheetings to denote the grade or quality of the 
goods? 

Ans. No, sir. 

X Q. 1827. You know nothing to the contrary ? 

Ans. No, sir. 

X Q. 1828. Did the sheetings which you have known as Lawrence 
L L have branded upon them the words “ Lawrence Mills?” 

Ans. No, sir; Lawrence L L sheeting. 1 am not positive and 
can’t answer that. | 

X Q. 1829. Now, are you positive that anytking was printed on it 
besides the letters L L? 

Ans. Yes, sir. 

X Q. 1830. The word “ sheeting ?” | 

Ans. I only remember Lawrence LL; whether it was “sheeting ” 
or “mill” I could not say. 

X Q. 1831. So far as your knowledge goes, has not this goods been 
designated generally as Lawrence L L sheeting ? 

Ans. Yes, sir. | 

X Q. 1832. Then, if it is ever designated simply as L L, without 
the accompanying “ Lawrence L L,” such cases are exceptional, are 
they not? 

Ans. Yes, sir. 

X Q. 1833. Then, as a rule, as far as your knowledge goes, they 
are generally designated as Lawrence L L, but in exceptional cases 
they are sometimes called simply L L; is that correct ? 

Ans. I have never seen a sheeting branded simply L L. 

X Q. 1834. I spoke not of the way they are branded, but the way 
they are spoken of by word of mouth. Now, with this explanation, 
is nut the foregoing statement correct ? 

Ans. Yes, sir. 
290 X Q. 1835. Your experience has been of short duration and 
quite limited, has it not? 

Ans. Yes, sir. 


we AAC tn: * ” ‘ es Ae Es Se 4. ¥ - = 
TE . ? vn sigan eames hia ie >) ee ee NIN 
we = . , svt alg AO RE A cee ance ane TE 
PT ee Tice - . ee. PETRY ey Se ae ae cael 
. PTO aig ils — ee 2 acute dine.” o's Raleh te Phy hei Tube _ ceemneneag rea 
‘ GRE ae - 9 PO ree Mente se ree eS ay ssaormroctecstle ~ 
ai — oye fast neha die EONAR she Ts ER RIN WB Raa ges ; ae -- 
y 5 - - " Teer WA ees conte g r= Meals dg tate ms owen 
ea TE Ta ee ete Bg A a ee . at 
be +s az - oe et) Baa, SORA ee aT us os 
ss sadlaca none Seki a MiG RS Bret sore prcnarnciee 
stan. ab in Oe PS sg 388 Rr ee Pe 
nS oie el ie tS SNe ae 
Dg 9 hk ME gs Te 
SCAR RRR nee a, A: a heb , “ 


aes at year etna een terete mtn 
= ante 


— 
Ree: 


ay Tot rarer, 
= Soe 


Sea KSEE oo Serres n nent pe nngemenseiegttnye piety’ 
et Sala Aa Sarak. aylap cat patadamtae my abnomnownnaaabhten aonb 


184 


THE LAWRENCE MANUFACTURING CO. VS. 


| X Q. 1836. Do you claim to be an expert in this line of business, 
and qualified to speak of the usages and customs of the trade, includ- 


ing buyers and consumers, in respect to this class of goods? 
Ans. No, sir. 


X Q. 1837. Then, as I understand you, you have simply under- 
taken to give your personal opinion and impression which have been 
derived from a familiarity of about one year with Lawrence L L 


sheeting, and has not extended to a sale of or familiarity with any 
other L L sheeting ? 


Ans. That is correct. 


Redirect examination by Mr. W. G. RaINnry: 


R. D. Q. 1838. In your answers to X Q. 1811 and 1812 you have 
stated in substance that you saw Atlantic L L at Marshall Field & 


Co., and in your answer to X Q. 1825 you have stated that you did 
not see Atlantic L L at Marshall Field & Co’s. 


Will you please ex- 
plain which of these answers is correct? .I will now read these ques- 
tions and answers to you. 


Defendants except to complainant’s counsel stating in juxtaposi- 


tion the conflict in witness’ testimony, and objects to his reading the 
said questions and answers to the witness. 


(The questions and answers were read by complainant’s counsel, 
notwithstanding said objection.) 


Ans. Well, I understood that it was at Schlesinger & Mayer’s that 
I saw Atlantic sheeting and not at Marshall Field & Co.’s. 


Recross-examination by Mr. DickINson: 


Re-X Q. 1839. What time were you with the firm of Schlesinger 
& Mayer? 


Ans. 1885. From August, 1885, till May, 1886. 
Re-X Q. 1840. Then you were acquainted with Atlantic L L before 


you were with Lawrence L L? 
291 


Objected to by complainant’s counsel as not proper recross- 


examination, and because the witness has already answered 
the question. 


Ans. No, sir. 


Re-X Q. 1841. Then have you been familiar with the Lawrence 


L L sheeting for the same length of time? 


Ans. Yes, sir. 


Re-X Q. 1842. Did I say a word to you in my first cross-exam- 


ination about the firm of Schlesinger & Mayer? 


Ans. Not that I recollect. 
Re-X Q. 1843. Were not all of my questions put to you slowly 


and distinctly, and were not your answers given with deliberation ? 
Ans. Yes, sir. 


C. H. JONES. 
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DuncAN CAMPBELL, a witness produced by the complainant, be- 
ing first duly sworn, deposes and says: 


Q. 1844. State your name, age, residence, and occupation. 
Ans. Duncan Campbell; 40 years; residence, Chicago, Illinois ; 


- occupation, dry-goods clerk in the domestic department of Charles 


Gossage & Co., retail merchants, State street, Chicago. I have been 
with this house five years and a half; in the domestic department 
as salesman for eighteen months, and prior to that in the white 
goods department. 

Q. 1845. State whether during the past eighteen months you 
have been familiar with and selling coarse brown muslins stamped 
with LL? | 

Ans. Yes. 

Q. 1846. What do you understand L L to mean should a customer 
inquire of you for double L goods? 


Ans. A coarse brown sheeting manufactured by the Lawrence > 


Manufacturing Company. 


292 Cross-examination by defendants’ counsel : 


X Q. 1847. How long have you sold brown sheetings stamped 
L? 


Ans. From fifteen to eighteen months, as near as I can come to it. 

X Q. 1848. Then your familiarity and acquaintance with L L 
brown sheeting is limited to the fifteen or eighteen months next pre- 
ceding the present time ? : 

Ans. Yes. 

X Q. 1849. Have you been familiar during that time with any 
other brand of coarse brown sheeting stamped L L, except the Law- 
rence? 

Ans. Occasionally I sold a brand called the Shawmut. It was 
branded with L L. | 

X Q. 1850. This is made by the Lawrence Mills, is it not ? 

Ans. I could not say who it is made by. 

X Q. 1851. Suppose a person had bought of you both the Shaw- 
mut and the Lawrence and subsequently should come in and ask 
you for L L sheeting, might he not mean the Shawmut ? 

Ans. I would show him the Lawrence. 

X Q. 1852. Might he not,mean Shawmut? 

Ans. He might, but I would understand it as meaning the Law- 
rence; I would show him the Lawrence. 


All after the words “ he might” is excepted to as not responsive 
to the question and as being volunteered by the witness of his own 
accord. 


X Q. 1853. Those two grades or brands are generally known and 
distinguished from each other as “ Lawrence L L” and “Shaw- 
mut L L,” are they not? 

Ans. Well, we call the Shawmut just the “Shawmut,” and the 
Lawrence “LL.” When they ask for the Shawmut we show them 
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the Shawmut and when they ask for L L weshow them the Law- 
rence. 

293 X Q. 1854. Then you, according to your experience and 
knowledge, do not consider the Shawmut as falling within 

the simple designation of “ L L sheeting ?” 

Ans. I call the Lawrence the “ L L sheeting.” 


Question repeated to the witness. 


Ans. It is marked L L—Shawmut L L; that is all I remember 
is on it. 
X Q. 1855. Your answers are not responsive to my question, and 
I repeat it as follows and request an answer to it: Then you, accord- 
ing to your experienceand knowledge, do not consider the Shawmut 
as falling within the simple designation of “ L L sheeting ?” 
Ans. No; I do not. 
X Q. 1856. What has the Lawrence L L stamped upon it ? 
Ans. It has the top part of it the representation of a bull’s head, 
the “ Lawrence Manufacturing Company ” and “ L L.” at the bottom. 
X Q. 1857. Is it “ Lawrence Manufacturing Company ” or “ Law- 
rence Mills?” 
Ans. Lawrence Manufacturing Company or Mills, I don’t re- 
member. 
X Q. 1858. Has it or not the words “ Lawrence Mills” stamped ~ 
on it? 
Ans. No; as far asI recollect. Lawrence Manufacturing Com- 
pany, so far as my recollection goes. 
X Q. 1859. You never saw any but what had the image of the 
bull or bull’s head on it, did you? 
Ans. Not that pretended to be the Lawrence Manufacturing Com- 
pany. 
X Q. 1860. Your acquaintance with L L sheeting has been limited 
to the Lawrence L L and Shawmut L L; is this correct ? 
Ans. Yes, sir. 
294 X Q. 1861. Have you ever sold or handled Atlantic L L 
sheeting ? 
Ans. Not that I remember of. 
X Q. 1862. Has not your house handled it within the last eighteen 


| months? 


Ans. I don’t recollect of it. 
X Q. 1863. Will you say that it has not? 
Ans. No; I don’t recollect it. 
X Q. 1864. You are familiar in the trade with the names Atlantic 
L L, Beaver Dam L L, Aurora L L, Badger State L L, and some 
others, applying to brown sheetings, are you not ? 
Ans. I have heard of the names, but I have not handled them. 
X Q. 1865. Your experience in the brown- -sheeting business is 
very limited, both as respects time and as respects extent of number 
of brands, is it not? 
Ans. I know all the principal brands. 
X Q. 1866. But you have never seen any but the Lawrence and 
Shawmut, which are branded L L? 
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Ans. I might, but I don’t recollect of any. 


X Q. 1867. Do you know the weight of the Lawrence L L sheet- 
ing—that is, how many yards of the same it takes to make a pound ? 


Ans. No; I could not say positive. 

X Q. 1868. How many do you think ? 

Ans. No idea. . 

X Q. 1869. Could you say as much as three? 

Ans. Yes; possibly it would take four. 

X Q. 1870. Will four yards of it weigh a pound ? 

Ans. I think so. 

_X Q. 1871. How about five yards ? 
Ans. I cannot say. 
X Q. 1872. So far as you know, it may be three, four, five, or six, 
may it not? 
295 Ans. Four pounds and perhaps more—four yards, I mean. 
X Q. 1873. How many yards would it take to make a pound 
of Shawmut? 

Ans. I look upon both brands as being about the same weight. 

X Q. 1874. How many threads are there in the warp and how 
many in the filling in the Lawrence goods? 

Ans. I think about sixty both ways. 

X Q. 1875. How many in the Shawmut? 

Ans. Shawmut would count a little less—probably two threads. 

X Q. 1876. Then there is a difference in the texture in the Shaw- 
mut and Lawrence, in your opinion ? 

Ans. A slight one. 

X Q. 1877. This difference consists in the weaving? 

Ans. As far as I know. The one—the Shawmut—looks a trifle 
lighter than the other—not so closely woven. 

“X Q. 1878. Then they are necessarily woven at different times, 
different processes ? 

Ans. I could not answer that question. 

X Q. 1879. I mean the same conditions for weaving the Law- 
rence cannot exist when a goods of a different count in the texture 
is made, and both cannot be woven at the same time on the same 
loom and in the same piece. 


This and all similar questions objected to by counsel for com- 
plainant as not proper cross-examination, as not pertinent to any 
issue in these causes, and because the witness has not shown him- 
self to be an expert weaver, me the witness is instructed not to 
answer. 


WitTnNEss: I follow instructions. 


Defendants’ counsel here requested the notary to instruct 
296 the witness to answer the question, and that the question of 
its competency would be passed upon by the court. 
Notary stated that he did not think he had any such authority, 
and declined to do so. 
Defendants here stated by counsel that the object in asking this 
and similar questions was to ascertain what general knowledge the 
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witness had as to the subject-matter as to which he has been testi- 
fying, and with this explanation they again request the notary to 
instruct the witness that it is his duty to answer. 

The notary makes the same reply as above. 

Defendants, by counsel, here protested against complainant’s coun- 
sel assuming the right to instruct the witness not to answer, and 
they except to the same, and decline to proceed further with the 
cross-examination of this witness on account of the aforesaid action 
of said counsel, said witness, and said notary. 

Complainant’s counsel, baving no further questions to ask the 


witness, requests the witness to sign the same. 
DUNCAN CAMPBELL. 


At the conclusion of the deposition of Duncan Campbell the fur- 
ther taking of testimony was adjourned to 1.30 o’clock p. m., this 
day. 

Met pursuant to adjournment at J.30 o’clock p. m. 

Present: Same parties as before. : 


ALFRED TAYLOR, a witness produced by the complainant, being 
first duly sworn, deposes and says: 


Q. 1880. State your name, age, residence, and occupation. 

Ans. Alfred Taylor; age, 45; residence, Chicago, Illinois; occu- 
pation, dry-goods salesman; am selling goods for the retail house 
of Charles Gossage & Co.; been with them for two years and ten 
months, and for all this time have been salesman in the domestic 

department. 
297 Q. 1881. State whether you have been familiar with and 
selling during this time brown muslin stamped with L L. 

Ans. I have. 

Q. 1882. At any time during these two years and a half should 
one inquire of you for L L sheeting or muslin what would you un- 
derstand them to mean or want? ) 

Ans. Well, I should understand them to mean Lawrence Mills. 

Q. ag Do any of your customers inquire of you for L L sheeting? 

A. Yes. 


Cross-examination by defendants’ counsel : 


X Q. 1884. How long have you lived in Chicago? 

Ans. I came to Chicago five years ago this month. 

X Q. 1885. In what business were you engaged next preceding 
your employment by Charles Gossage & Co. ? 

Ans. I was two years in the firm of Carson, Pirie & Co., which 
was the samme firm as Charles Gossage, on the North Side. 

X-Q. 1886. In what business were they engaged? — 

Ans. Dry goods. 7 

X Q. 1887. What were your special duties, if any, while in the 
employ of the house Carson, Pirie & Co. ? 
Ans. In charge of the prints and gingham department. 
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X Q. 1888. In what capacity were you in charge of them—what 
were your duties in respect of them ? 7 

Ans. Well, my duty was to buy the goods and to sell behind the 
counter. ; 

X Q. 1889. Do you mean to say that vou were the buyer of that 
house for that class of goods ? : 

Ans. Yes. I had to go to the wholesale house, on Madison street, 
+ and pick out the goods. It amounts to the same thing. 

298 X Q. 1890. While with that firm did you have anything to 

b= do with brown sheetings ? 

Ans. Only in this way, that they were short-handed there, and if 
they wanted some one to wait on customers I went across. It was 
right opposite. 

X Q. 1891. What brands of sheeting branded L L and being 

; brown cotton were handled by that firm while you were with them ? 
Ans. To the best of my recollection, I cannot say whether they 
a handled any L L’s at all. 
X Q. 1892. When did your knowledge of and experience with 
brown sheetings begin ? 

Ans. During this last twelve months. 

X Q. 1893. Then what you know of L L brown sheeting and the 
meaning of L L is based upon the experience you have acquired by 
selling and handling such goods within the last twelve months? 

Ans. Well, I have known there were such goods before that, but 
I did not handle them until the last twelve months. 

X Q. 1894. When did your knowledge of brown sheeting stamped 

: L L begin? 3 

Ans. Mv knowledge? Within the last two years and ten months— 

the time I have been in the department. 


ak X Q. 1895. Did you sell any prior to twelve months ago? 
£ Ans. Yes; probably. 
S| X Q. 1896. With what L L sheeting have you had experience 


with the trade? 
Ans. Shawmut. 
X Q. 1897. Not the Lawrence ? 
Ans. Lawrence, of course. I said so before. 
. X Q. 1898. Then the Shawmut L L and Lawrence L L are 
299 the only brown sheetings branded L L with which you have 
had any experience ? 
Ans. To the best of my knowledge. 
. X Q. 1899. Your answers in your foregoing deposition are based 
j i | upon your personal knowledge and personal experience, are they 
not, in handling those goods? 
Ans. Decidedly so. 
ae X Q. 1900. How are these goods respectively branded? Give all 
the marks and words you can. 
ae Ans. Well, Lawrence Mills L Land the Shawmut L L; I don’t 
: know anything else. 


X Q 1901. State whether or not there is an image or picture of 
any animal impressed upon either one of them. 
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Ans. Yes; I believe there is; I could not just call to mind ; I did : * 
not give much notice. ‘ 
X Q. 1902. Can't you state what it is, and on which goods it is im- ' 
pressed ? ; 
Ans. No; I cannot. 
XQ. 1903. Have not these respective goods been on generally é 
* and designated, so far as you know, as Lawrence L L and Shawmut 
; | Ans. Yes. 
Ge X Q. 1904. Whenever a call is made hehe as “LL,” leaving o 
out any other word, such as Lawrence or Shawmut, such a case is a eg 
exceptional and rare, is it not? » 
| Ans. Well, I have known customers ask for the Lawrence Mills, a 
' and sometimes ask for it without the “ Lawrence.’ : | 
. X Q. 1905. But the general way of designating them has been ; 
Wed Lawrence L L, has it not? 
ih Ans. Yes. t 
il XQ. 1906. Who makes the Shawmut L L? ‘ 
ie Ans. I could not tell. ; 
ae X Q. 1907. Who makes the Lawrence L L? § 
tg Ans. I suppose it is made by the Lawrence Mills. R 
if 300 X Q. 1908. What makes you think that? ‘ 
ag Ans. Well, I believe that the Lawrence Mills make those 
3 oods. | 
ig X Q. 1909. Is there anything stamped on it that leads you to 
: think so? | 
|e Ans. No. t 
in X Q. 1910. Is not the name of that mill stamped on it ? i ) 
a | Ans. The name Lawrence is, of course, branded on it. ‘ 
a X Q. 1911. Is not that, then, the reason why you think they are " 

2 | made by the Lawrence Mills? ; | 
a | Ans. Decidedly. ; 
i¢ ALFRED TAYLOR. | 
a 
4 And thereupon (it being 2.30 p. m.) witness Duncan Campbell é , 
a was recalled by complainant, and complainant’s counsel withdrew ) 
a his objection to X Q. 1836, as above noted, and tendered the said ‘ 
witness to counsel for defendants for further cross-examination with- 7 

_ out such objection. | 


The defendant’s counsel stated that they declined, in view of what 
had transpired and noted on the record, to proceed further with the 
examination of this witness, and they excepted to complainant’s 
right to recall the witness after he had been discharged, without 
their consent or an order of the court or clerk. 

The witnesses, Duncan Campbell and Alfred Taylor, demanded 
their fees of $1. 50 each, which were paid to them, to wit, three 
dollars. 

The further taking of depositions was at this point adjourned to 
to-morrow, Thursday, July 29, at ten o’clock a. m. 
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; CHICAGO, susan July 29th, 1886. 
¢ Met pursuant to adjournment. 
; Present : The same parties as before. 
| F. W. RoepstorFF, a witness produced by the complainant, being 
: first duly sworn, deposes and says: 
: 301 Q. 1912. State your name, age, residence, and occupation. 
Ans. F. W. Roepstorff; age, 28; residence, Chicago, Illi- 
e nois; occupation, dry-goods clerk for my brother, A. Roepstorff; we 
Te ont are in the retail business at 581 Blue Island : avenue, Chicago, Illinois ; 
» have been in the business about twelve vears. 
‘7 Q. 1913. State whether you have handled during these twelve 
: t years coarse brown sheeting stamped with the letters L L. 
; Ans. I have. 


Q. 1914. What are your special duties in your brother’s store be- 
sides selling sheetings, if any ? 

Ans. I do all the buying. 

Q. 1915. Should one speak to you at any time during these twelve 
years about L L sheeting what would you understand him to 
mean ? 


Defendants except to the foregoing question as calling simply for 
the understanding of witness and not for the proof of any facts as 
such. 


Ans. The first thing I would think of would be Lawrence L L. 

Q. 1916. Is that the significance of the term L L to you and to 
the trade with which you are familiar ? 

Ans. It is. 

Q. 1917. Please state how these muslins are spoken of between 
you and the jobbers with whom you deal. 


| The foregoing question excepted to by defendants as calling for 
| the individual practice of the witness, which is irrelevant and in- 
j 
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competent. 


Ans. When I ask them for L L they ask me if I want the Law- 
rence. 

Q. 1918. When wishing to buy such sheeting how are they spoken 
of between you and your jobber, and how are they spoken of? 


302 Last exception of defendants repeated. 
Ans. As simply double L’s. 


Cross-examination by defendants’ counsel : 


X Q. 1919. How long since you first became familiar with Law- 
rence L L sheeting? 
4 Ans. I think I have known that brand ever since I have handled 
muslins; ten or twelve years. 
X Q. 1920. During that time have you handled and sold any 
other brown sheeting stamped L L besides the Lawrence ? . 
Ans. I have. » | 
X Q. 1921. Please name the brands. 
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Ans. Atlantic L L; that is about the only thing I can remember. 

X Q. 1922. When.did you first get acquainted in your business 
with Atlantic L L? 

Ans. I have known that about ten or twelve years, too. 

X Q. 1923. What has the Lawrence sheeting branded on it be- 
sides the letters L L? | 

Ans. Sheeting. 

X Q. 1924. Is that all? 

Ans. I could not tell whether it says Lawrence Mills on it or not. 
I have not looked at the brand for some time. 

X Q. 1925. Has it any image or picture on it of any animal? 

Ans. Yes; I think there is. If I could see the brand I could tell, 
but [ could not describe it. I think it is an animal of some kind. 

X Q. 1926. Let me refresh your memory and ask you if all the 
Lawrence sheetings branded L L with which you have been familiar 
was not also branded with the picture of a bull or bull’s head and 

the words “ Lawrence Mills?” 
303 Ans. I remember the head, but I could not say exactly as 
to the words. 

X Q. 1927. Please examine the exhibit here shown you, No. 1, 
already filed in this case, and state whether or not that is the brand 
of Lawrence L L goods in all respects with which you have been 
familiar. 

Ans. It don’t look to me like it. 

X Q. 1928. You do not, then, recognize that as Lawrence L L 
sheeting ? | 

Ans. Not as long as I don’t see any more brands. 

X Q. 1929. Don’t you-see the picture of a bull at the top, then the 
words “ Lawrence Mills sheetings,” then the capital letters “ L L?” 

Ans. I see them; yes. 

X Q. 1930. And you saw that when you answered Q. 1885 ? 

Ans. I did. 


Redirect examination by Mr. W. G. Raney: 
R. D. Q. 1931. Do you recognize Exhibit No. 2 in these cases as a 


‘similar stamp of the Lawrence goods you haye been selling ? 


Ans. I have not looked at the brand for some time and I could 
not give an exact answer. I recognize Lawrence Mills sheetings 


and L L. 3 
F. W. ROEPSTORFF. 


ApotpH LuRIE, a witness produced by complainant, being first 
duly sworn, deposes and says: 


Q. 1932. Please give your name, age, residence, and occupation. 
Ans. Adolph Lurie; age, thirty-eight; residence, Chicago, IIli- 
nois; occupation, retail dry-goods merchant; in business for myself 
at 569 Blue Island avenue, Chicago; been in business for the past 
fifteen months on Blue Island avenue, and previous to that 

304 for fourteen years in the same neighborhood of my present 
store ; two or three years of this time on Centre avenue, and 
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several years at 364 West Eighteenth street, where I have a store 
now. 

Q. 1933. State whether you have been handling and selling brown 
muslins stamped with L L; if so, for how long? 

Ans. I can’t recollect whether it is three or four years. 

Q. 1934. During this time should any one speak to you about L L 
sheeting or muslin what would you understand them to refer to? 

Ans. I understand them to refer to Lawrence L L. 

Q. 1935. How are these goods mentioned between you and the 
jobbers from whom you purchase the same? When you want such 
goods how do you ask for them ? 


Defendants except to this and the foregoing question as calling 
for the individual practice of the witness and as being irrelevant. 


Ans. If I want such goods they shall give me the muslins L L. 


Cross-examination by defendants’ counsel: 


X Q. 1936. You have only been familiar with the Lawrence L L 
muslin within the last three or four years ? 

Ans. Yes, sir. 

.X Q. 1937. Within that time have you been familiar with any 
other brown muslin stamped with L L? 

Ans. I recollected that, maybe two or three months ago, I had 
another brand of L L, but it was not the Lawrence. 

X Q. 19388. What brand of L L was it? 

Ans. I don’t know. 

X Q. 1939. The Lawrence, then, is re only LL that you have 
handled whose name you can mention ? 

Ans. Yes, sir. 
305 X Q. 1940. How was the Lawrence sheetings which you 
have handled branded ? 

Ans. It was blue. 

X Q. 1941. What words or siete’ did it have on it? 

Ans. Just the same like other Lawrence. 

X Q. 1942. Well, how are these other Lawrence L L sheetings 
branded; with what words and pictures, if any ? 

Ans. I don’t know about the pictures or words, what kind of signs 
or what kind of letters they have, only if I know the brand Law- 
rence L L. | 

X Q. 1943. You don’t know, then, what is printed on it except the 
letters L L; is that correct? 

Ans. No, sir; it is not correct. 

X Q. 1944. Then how do you know the Lawrence sheeting when 
you see it? 

Ans. I can read Lawrence LL. I can read the words on it. 

X Q. 1945. It has the words “Lawrence Mills sheeting” printed 
on it, has it not? 

Ans. Well, maybe. 

X Q. 1946. Well, I will ask you if that is not true; don’t you know 
that? 

Ans. No, sir; I do not. 
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X Q. 1947. I here hold up to you Exhibit No. 1, filed in this case. 


Now, please describe what you see on it, beginning at the top. 

Ans. It is a cow; “ Lawrence Mills sheetings L L.” 

X Q. 1948. Do you recognize that as the Lawrence Mills sheeting 
which you have handled; I mean do you recognize the brand as 
the same? 


The witness here called for the sample and felt the texture, 
306 The foregoing is put down at request of defendants’ counsel, 


Ans. Well, I think there is another picture on it. 

X Q. 1949. Would you recognize this as identical—that is, the 
same as the Lawrence sheetings which you have handled? Please 
answer that question. 

Ans. It seems to me it ain’t so heavy. 

X Q. 1950. Would you recognize this—that is, Exhibit No. 1, here 
held up to your view, as the same as the Lawrence L L sheeting 
which you have handled? 

Witness: What — you mean by recognize? | ? | 

X Q. 1951. I mean that if you looked at the whole brand, from 
top to bottom, does it look to you to be the goods, the same as the 
Lawrence L L wisich you have handled ? 

Ans. If I ask for Lawrence L L or just L L muslin then I want 
that they shall give me Lawrence L L. 

X Q. 1951 here repeated to the witness. . Now, I want a straight- 
forward answer to my question, without any evasion. 


The remark of the solicitor for the defendants is objected to as un- 
called for, as there is nothing to indicate that the witness is trying 
to evade his question. 


Ans. I look to know how the muslin is folded; what kind of fold 
it is. 

X Q. 1952. Can’t you tell the genuine Lawrence L L unless you 
see it in the fold? : | 

Ans. No, sir; I can’t tell. 

s ig 1953. Then you go-by the fold and not merely the letters 

Ans. I haven’t got no time, if I want some goods, to look at all the 

brands. I say only they shall give me the double L muslin. 
307 X Q. 1954. Then you cannot tell, looking at Exhibit No. 
| : 1 here shown you, whether that is genuine Lawrence L Lor 
not! 

Ans. You mean by genuine muslin first muslin or the muslin 
that I buy? . 

X Q. 1955. I mean, looking at said exhibit here shown you, does 
it convey to your mind that it is L L goods made by the La 
Mills or not? 

Ans. I don’t know if it is made by the Lawrence Mills or not? 

X Q. 1956. Do you know whether it is the same L L goods—that 
is, of the same make—that you have handled? 
Ans. I don’t know. Maybe I had some like that. 
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X Q. 1957. Can you or not say whether or not, looking at the 
whole brand, you recognize it as indicating it to be the same make 
of Lawrence L L sheeting which you say you have handled? 

Ans. This kind of brand I didn’t handle. : 

X Q. 1958. Then you do not recognize this as of the same kind 
which you handled ¢% 

Ans. I don’t. 

X Q. 1959. Now, please look at Exhibit No. 2 filed in this cause, 
here held up to your view, and state whether or not you recognize 
this brand as indicating that the goods on which it is stamped is 


-. of the same kind as the Lawrence L L which you say you have 


handled. 

Ans. This is the goods what I handled and what I know. 

X Q. 1960. You recognize this as the real Lawrence L L goods, 
with which you have been familiar? 

Ans. Well, Iam more used to this one and some other muslins. 

Maybe it is other muslins, same brand, better. 
X Q. 1961. But you recognize the brand from top to bottom as 
the same? 
.Ans. Yes, sir. 
308 X Q. 1962. You recognize this from the bull’s head, do you 
not ? 

Ans. Yes, sir. 

X Q. 1963. Is that or not the trade-mark branded on all the Law- 
rence L L sheetings which you have handled ? 

Ans. I had some other Lawrence of this other kind—muslins, 
They didn’t have such a brand. 

X Q. 1964. What did they have? 

Ans. Some like you showed me before. 

X Q. 1965. Did you not say that you did not recognize Exhibit 
No. 1, which was first shown you,as being the brand which was upon 
the Lawrence goods which you say you handled ? 

Ans. Yes, sir; I said so. 

X Q. 1966. And you say so now, don’t you? 

Ans. I said so before. 

X Q. 1967. And you say so now? 

Ans. Yes, sir. 

X Q. 1968. I now show you Exhibit No. 2 folded partially. What 
do you see upon it? 

Ans. “ Lawrence Mills sheetings L L.” 

X Q. 1969. Would you recognize that alone as indicating to 
you that the goods on which it ‘is branded is Lawrence L L sheet- 


-ing ? 


Ans. Yes, sir. 

X Q. 1970. I now show you Exhibit 2. What do you see upon it? 
Ans. “Sheetings L L.” 

X Q. 1971. Would you recognize that alone as indicating to 


you that the goods on which it was branded was Lawrence L L 
sheeting ? 


Ans. Yes, sir. 
X Q. 1972. Why? Because it has L L on it? 


ear 
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Ans. Double L. 
X Q. 1973. What do you see on the brown muslin here shown 


you? 
Ans. Double L or L L. 
309 X Q. 1974. Look at that and say whether you would rec- 
ognize it as indicating that this goods was made by the Law- 
rence Mills. 

Ans. Yes, sir. 

X Q. 1975. That is your interpretation of it? 

Ans. Yes, sir. 

X Q. 1976. What distance are you from it? 

Ans. If I see double L, I think it is the brand that I always buy. 

X Q. 1977. What distance are you from this piece of muslin? 
How far are you off from it? 

Ans. About four feet. 

X Q. 1978. I now hold in my left hand another piece of muslin. 
What do you see on that? 

Ans. I see two L’s on it. 

X Q. 1979. Is there any difference in the size of the L’s ? 

Ans. It is. | 

X Q. 1980. Taey are both the same distance from you, are they 
not ? 

Ans. Yes, sir. 

X Q. 1981. Could you tell whether either one of them or both of 
them is of the Lawrence make from where you are sitting ? 

. Ans. Yes, sir; I can. 

X Q. 1982. How can you tell? 

Ans. By the letters. 

X Q. 1983. You cannot tell by the texture of the goods, can you ? 

Ans. I think I can. 

X Q. 1984. How many yards to the pound is the goods which I 
hold in my right hand and how many yards to the pound is the 
goods which I hold in my left hand ? 

Ans. I never weighed yard muslin and I always depend on the 
wholesale man that sold me the goods. 

X Q. 1985. To what grade of sheeting does this which I hold in 
_ my left hand belong? 

_ . Ans. To fine muslin. 

310 X Q. 1986. And what grade does that which I hold in my 
right hand belong to? 

Ans. To the coarse. 


heavier goods somewhat than that in the left? 

Ans. Yes, sir. 

. X Q. 1988. The Lawrence is what is called a coarse brown sheet- 
ing, is it not? 

Ans. Yes, sir. 

X Q. 1989. Now, which isthe Lawrence, that which I holdin my 
right or that which I hold in my left hand? 

Ans. That which you hold in your right. 


X Q. 1987. In your opinion, that in the right hand, then, is a 
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X Q. 1990. Now, I will unfold that which I have held in my 
right and ask you to read what there is printed on it. 

Ans. “ Atlantic Mills L L, fine sheetings.” 

X Q. 1991. Now, I will unfold that which I hold in my left hand 
and ask vou to state what appears upon it. 

Ans. “ Lawrence Mills sheeting L L,” with the picture of a bull 
at the top. | 

X Q 1992. Now, looking at these two goods and at the L L alone, 
a person could not well tell the difference, could they? 

Ans. No; they could not; I couldn’t myself. 

X Q. 1993. That was an honest mistake on your part, giving your 
judgment to the best of your ability, was it not? 

Ans. Yes, sir. 7 

X Q. 1994. An ordinary buyer, seeing those two goods folded, 
showing nothing but the L L, might easily, by merely looking at 
them and not feeling the difference in texture, take one for the other, 
might they not? 

Ans. Yes, sir. 


The said goods, so exhibited to witness, is herewith filed'as ex- 
hibits and part of his testimony, the Atlantic sheeting being marked . 
“ Lurie Exhibit No. 1” and the Lawrence “ Lurie Exhibit No. 2.” 

| P. H. T. MASON, 
Notary Public. 


A. LURIE. 


311 The further testimony was here adjourned to 2 o'clock p. 
m. this day. 


Met pursuant to adjournment, at 2 o’clock p. m. 
Present: Same parties as before. 


Complainant now offers in evidence a certified copy of a final 
decree in the case of The Lawrence Manufacturing Company vs. The 
Janesville Cotton Manufacturing Company, United States circuit 
court, western district of Wisconsin, and ask that the same be marked 
“ Exhibit Badger State Decree,” which is done. 

Defendants except to the introduction of said paper as a part of 
or in connection with the foregoing depositions and do not waive the 
filing of the same, and reserve all exceptions both as to substance 
and as to the manner of introducing it. 

Counsel for complainant requests the examiner to return said 
exhibit with the depositions now being taken, and so to file said 
exhibit, and counsel for complainant further requests counsel for de- 
fendants as to this and all other exceptions or objections noted to 
state the grounds thereof when noted. 

The above notice and request is made to apply to all evidence, 
documentary and other, except such evidence as has heretofore been 
taken under and with reference to the stipulation, dated Boston, May 
18th, 1886 (see page 2 of the printed record). : 
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Defendants, by counsel, agree to the construction that the stipula- 
tion preceding the deposition of John Kilburn, on page 2, as to the 
privilege of exceptions shall only apply to such depositions as are 
expressly taken under it and so stated in the caption. As to noting 
the grounds of exception to the paper offered as Exhibit Badger State 
Decree, defendants say that such will be done when the same is in- 
troduced in a way that will make it properly a part of the record in 

this cause. 
312 The said “ Exhibit Badger State Decree,” is as follows: 


Decree. 


United States Circuit Court, Western District of Wisconsin. In 
Equity. | 


LAWRENCE MANUFACTURING COMPANY 
vs. | 
J ANESVILLE CoTTON MANUFACTURING COMPANY. 


This cause coming on to be heard, Messrs. Raymond & Rainey ap- 
earing for the complainant and Mr. George G. Sutherland appear- 
ing for the defendant and confessing the said bill of complaint and 
consenting to this final finding and decree, the court doth order, ad- 
judge, and decree as follows, the same being in accordance with the 
stipulation of the parties heretofore herein filed, to wit: 

First. That the taxable cost heretofore and now incurred herein 
shall be paid by the complainant. 

Second. That a perpetual injunction issue out of and under the 
seal of this court against the said defendant, The Janesville Cotton 
Manufacturing Company, demanding it, and each and every one of 
its officers, agents, servants, and employees, that from and after the 
first day of July, A. D. 1886, they and each of them shall desist and 
refrain from, directly or indirectly, using the said “L L” upon any 
sheetings of their manufacture, as in said bill of complaint is men- 
tioned. 

By the court: 

R. BUNN, Judge. 

Dated May 11, 1886. 


313 We hereby consent to the above form of decree, the same 
being in accordance with the terms of a stipulation of the 
parties hereto heretofore filed herein. 
RAYMOND & RAINEY, 
For Complainant. 
GEO. G. SUTHERLAND, 
For Defendant. 
UnitEep STATES OF AMERICA, 
— Western District of Wisconsin, f 


I, F. M. Stewart, clerk of the circuit court of the United States of 
America for the western district of Wisconsin, do hereby certify 
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that I have compared the writings annexed to this certificate with 
the originals now in my custody and they are true copies of their 
respective originals and are correct transcripts therefrom and of the 
whole thereof now on file and remaining of record in my office. 
(Copy final decree in Lawrence Manufacturing Company vs. Janes- 
ville Cotton Manufacturing Company.) 

In testimony whereof I have hereunto set mv hand and duly af- 
fixed the seal of the said court, at the city of Madison, in the said 
western district of Wisconsin, this 28th day of July, in the year of 
our Lord one thousand eight hundred and eighty-six, and of the 
Independence of the said United States the one hundred and 
eleventh. 


[seat] F. M. STEWART, Clerk. 
(Endorsed:) Filed May 11,1886. F. M. Stewart, clerk. 


314 Patrick BERKERY, a witness produced by the complain- 
ant, being first duly sworn, deposes and says: 


Q. 1995. State your name, age, residence, and occupation. 

Ans. Patrick Berkery; age, 34, I think; residence, Chicago, Illi- 
nois; occupation, dry-goods salesman for C. W. & E. Pardridge, re- | 
tail dry-goods merchants, 284 and 286 West. Madison street, Chicago; 
been with them nearly two years; previous to that with P. F. Ryan 
& Cv., on West Madison street, for about fourteen months. 

Q. 1996. State whether during the times of your employment with 
Ryan & Pardridge you have been familiar with and selling coarse 
brown muslins stamped with LL? 

Ans. Yes. 

Q. 1997. During these times should one inquire of you for double 
L sheeting what would you understand him to mean ? 


Defendants except to this question because it simply calls for 
witness’ individual understanding and is therefore incompetent and 
irrelevant. 


Ans. Lawrence L L would be the first thing to strike me. 


Cross-examination by Mr. J. M. DickInson: 


X Q. 1998. What double L would you next think of after the 
Lawrence? 
Ans. I don’t know what I would think of next. 
X Q. 1999. How many brown sheetings marked L L have you 
handled ? 
Baeg Atlantic, Beaver Dam, Badger State; that is about all, I 
think. 
X Q. 2000. How long have you handled Atlantic L L? 
Ans. January, this year, I believe, was the first. 
X Q. 2001. How long have you handled the Beaver Dam LL? 
315 Ans. We had some Beaver Dam’s in Ryan’s, but I am not 
certain whether it was L L or not. 
X Q. 2002. How long have you handled Badger State L L? 
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Ans. To the best of my memory it was in January last. 

X Q. 2003. Since you have known these several brands—that is, 
the Atlantic L L, the Beaver Dam L L, the Badger State L L, and 
the Lawrence L L—they have been severally known and designated 
by those names respectively, have they not? 

Ans. Yes. 

X Q. 2004. Your experience as a salesman, however, has been 
mostly confined to the Lawrence L L? 

Ans. Yes. 

X Q. 2005. How long have you known Lawrence L L sheeting? 

Ans. About two years. 

X Q. 2006. Did you ever handle any brown sheeting branded 
“Shawmut L L?” 

Ans. Yes. 

X Q. 2007. How long have you known that brand? 

Ans. About twenty-three months. 

X Q. 2008. You have known that and the Lawrence for about the 
same length of time? ) 

Ans. Yes. 

X Q. 2009. Who makes the “Shawmut L L?” 

Ans. I don’t know. 

X Q. 2010. Who makes the Lawrence L L—that is, what mill? 

Ans. I understand it is the Lawrence Manufacturing Co. 

X Q. 2011. On what do you base that understanding; did any- 
body ever tell you so? 

Ans. Because it is branded Lawrence. 


The witness, Patrick Berkery, demanded his fees as witness in 

advance of testifying, which was paid to him, to wit, the sum of 
$1.50. 

316 The further taking of depositions was at this point ad- 

journed to to-morrow, Friday, July 30th, 1886, at ten o’clock 


a.m. 
Met pursuant to adjournment this 30th day of July, 1886, at ten 


o'clock a. m. 
Present: Same parties as before. 


CHARLES A. TEAGUE, a witness produced by complainant, being 
first duly sworn, deposes and says: . 


Q. 2012. State vour name, age, residence, and occupation. 

Ans. Charles A. Teague; age, 42; residence, Chicago, I]linois ; 
occupation, am clerking in the domestic department in the retail 
dry-goods house of Carson, Pirie & Co., Madison and Peoria streets, 
Chicago; have charge of three departments—linens, flannels, and 
domestics. 

Q. 2013. State whether or not you buy for this house the goods 
for these three departments. 

Ans. Yes. | 

Q. 2014. For how long have you been in the employ of this firm ? 

Ans. I am in my eighth year now. 
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Q. 2015. What other duties have you besides purchasing goods 
for this house ? 


Ans. I sell goods; have charge of the help in the three depart- 
ments. 

Q. 2016. Please state whether during these seven years that you 
have been with this house you have been purchasing and selling 
coarse brown sheeting stamped with the letters L L? 

Ans. Yes. . 

Q. 2017. During this time should one speak to you about double 
L sheetings what would you understand him to mean or refer to? 


Excepted to by counsel for defendants as calling for the individual 
opinion of the witness. 


317 Ans. What am I to understand by that question; do you 


mean if they ask me for double L sheeting what am I to 
understand by it? 


After the witness asked the above question the former question, 
No. 2017, was repeated to the witness, and thereupon the witness 
answered said question as follows: 


The Witness: I think I understand the question now. What I 
want you to understand is, that if I was in a jobbing house a man 
offered me double L sheeting at a price I should expect him to be 
offering me Lawrence double L. Now, on the other hand, if a cus- 
tomer were to come to my retail counter—that is, an ordinary retail 
customer—and ask me for double L sheeting I should show him 
Lawrence double L if I had it, or if I didn’t have that I would sub- 
stitute either Badger State or Beaver Dam, the only other two brands 
of double LI have ever handled. I never handle the other two 
when I can procure the Lawrence. 


The answer of the witness is objected to by defendants for the 
reason that it is not responsive and gives the notions of the witness 
as to matters not inquired about and volunteered by him. 


Q. 2018. In the trade with which you are familiar what is the 
meaning of the term double L when applied to muslius or sheetings, 
as you understand it? 

Ans. Lawrence double L. 

Q. 2019. In your business intercourse with jobbing houses from 
which you purchase such goods please state whether or not this is 
the general significance of double L, so far as your knowledge goes, 

Ans. Yes. 

Q. 2020. How long have you been handling the Beaver Dain and 
Badger State L L? 

Ans. I have handled the Badger State for seven years; the Beaver 
Dam I have handled but very little. I can’t tell exactly how long. 

Q. 2021. Can you give an idea as to the size of the retail 
318 house of Carson, Pirie & Co. when compared to other retail 
dry-goods houses in Chicago ? 


Objected to by counsel for defendants as not calling for a fact. 
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Ans. I should say that our house rates about fifth or sixth—our 
West Side house. 

Q. 2022. Can you mention, and, if so, please do so, the different 
retail houses in Chicago according to their size that do a larger busi- 
ness than your West Side house? 

Ans. I shouid say Marshal Field, Charles Gossage, Mandel 
Brothers, Pardridge’s, Schlesinger & Mayer. 


Cross-examination by defendants’ counsel : 


X Q. 2023. How long have you handled the Lawrence L L? 

Ans. Some six or seven years. 

X Q. 2024. Do you know where that is made? 

Ans. In Massachusetts, I believe. 

X Q. 2025. Do you know what mills make it” 

Ans. The Lawrence Manufacturing Company. 

X Q. 2026. What is there stamped on the goods that makes you 
know that? : 

Ans. There isa heading of a bull’s head, “ Lawrence L L.” Law- 
rence Mills sheeting is the stamp I recognize it by. 


(The witness referred to Exhibit No. 2 in this case.) 


X Q. 2027. Did you ever handle the Shawmut L L? 

Ans. Noa, sir. | 

X Q. 2028. Is not the L L goods made by the Lawrence Manu- 
facturing Company designated in the trade as Lawrence L L? 

Ans. Not generally. 

X Q. 2029. Is not the Beaver Dam L L’s generally designated in 

the trade as Beaver Dam L L? 

319 Ans. Yes, sir; in quotations, to me it is. : 

X Q. 2030. Then to you does not the word “ Lawrence” 
on the Lawrence Mills L L designate that mill’s L L from the 
double L made by other mills? 

Ans. Why, certainly it does. 

X Q. 2031. Then, I understand you to mean that the Lawrence 
L L’s are distinguished from others and known in the trade as Law- 
rence double L’s. 


(Objected to by complainant’s counsel as assuming a statement to 
have been made by the witness which he has not made.) 


Ans. I understand them as Lawrence double L, and know them 
as Lawrence double L’s, but I don’t know anything about what the 
trade understands. 

X Q. 2032. State if you ever handled the Atlantic L L. 

Ans. Never. | | 

X Q. 2033. You say that you have handled the Badger State L L’s 
and the Lawrence L L’s for about the same time. Now, if a cus- 
tomer were to call on you for L L’s would it not be as reasonable 
to suppose that he desired Badger State L L’s as he would Law- 
rence? 

Ans. I don’t think so. 
X Q. 2034. Why? 
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Ans. Because if I want Badger State L L I ask for it, and I would 
naturally expect any other man would ask for it if he ‘wanted it. 

X Q. 2035. Is that your only reason ? 

Ans. That is my only reason. 

X Q. 2036. Please state if you have ever handled any other 
sheeting made by the Lawrence Mills except the grade branded L L. 

Ans. Yes, sir. 

X Q. 2037. Please name them. 

Ans. Their double X. 

X Q. 2038. Was the brand on their double X the same as the 
Lawrence, with the exception of the letters L Land X X, respect- 
ively ? 


320 This and the above question objected to as not proper cross- 
examination. 


Ans. I believe the letters on the double X were smaller than the 
letters double L. I mean these letters (the witness referring to the 
words “ Lawrence Mills sheetings ” on Exhibit No. 2). It has been 
two years since I have handled ‘double X’s. 

X Q. 2039. Were the Lawrence X X and L L of the same or dif- 
ferent grade? 


Complainant’s counsel made the same objection as noted to the 
last question. 


Ans. Different grade. 
X Q. 2040. Then, if the words “ Lawrence Mills sheetings ” 
stamped on each orade, how do you distinguish the one grade om 


the other; do you not do it by the letters L L on one grade and X X 
on the other? 


Same objection is made to this question by complainant’s counsel, 
and complainant’s counsel protests against the abuse of privilege 
taken by counsel for defendants in “questioning this witness on a 
matter which is not proper cross-examination, and notice is here 
given that at the proper time or at the hearing a motion will be 
made to strike the same from the record if complainant desires so 
to do, as to which complainant reserves the privilege. 


Ans. No. 7 
X Q. 2041. Then please state how you do. 


Same objection by complainant’s counsel. 


Ans. By both quality and brand. 

X Q. 2042. Suppose you want to oon the quality from the brand 
that is on it without seeing the goods, the brand being the same with 
the exception of the letters, how do you distinguish the one grade 
from the other? 


Same objection by counsel for complainant. 


321 Ans. In ordering I should order Lawrence X X and Law- 
rence L L. If I were ordering both grades I should order so 
many pieces of each. 


X Q. 2048. What weight goods is the Lawrence L L? 
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- Ans. I can’t answer that question. 

X Q. 2044. You know the weight of the two X? 

Ans. No. 

X Q. 2045. I want Q. 2042 repeated and I want a direct answer 
to it. (Q. 2042 repeated to witness.) 


* Same objection by complainant as before. 


Ans. By ordering so many pieces of each grade, giving the brand. 
X Q. 2046. Then would you in your order indicate the particular 
grade you wanted by the letters X X or LL? ; 


~ Same objection by complainant’s counsel. 


Ans. Yes. 
C. A. TEAGUE. 


R. W. Youna, a witness produced by complainant, being first 
duly sworn, deposes and says: 3 


Q. 2047. State your name, age, residence, and occupation. 

Ans. R. W. Young; age, 34; residence, Chicago, Illinois; occu- 
pation, dry-goods business; been in that business since I was 14 
years old; am with James A. Fleming, 225 Blue Island avenue, 
Chicago, and have been with him for 18 months; before that was 
with Schlesinger & Mayer for one year, and before I came to Chi- 
cago was at Brownsville, Tennessee, in the dry-goods business for 
four years. : 

Q. 2048. During your residence at Brownsville, Tennessee, and 
since you have been in Chicago, state whether you have been selling 

sheetings stamped with the letters L L. 
322 Ans. In regard to Brownsville, Tennessee, cannot state 
: positively, but can in regard to Chicago. I have handled 
them. 

Q. 2049. Since you have been handling double L sheetings, in 
what capacity have you handled them, buying or selling ? 

Ans. In both buying and selling. 

Q. 2050. Do you know the trade significance or meaning of the 
letters L L when stamped on sheetings or muslins or when double 
L is mentioned in reference to muslins? If so, please state what you 
understand such to be. 


Objected to by counsel for defendants because it calls for the indi- 
vidual opinion of the witness, and the witness has not said that L L 
alone had been used on any sheetings. | 


Ans. Yes; as to my purchases it means: Lawrence double L. 
Q. 2051. In making such purchases or orders for the same how do 
you generally make them for double L muslins ? : 


Objected to by counsel for defendants as calling for the individual 
opinion of the witness. 


Ans. In buying I buy other brands, and frequently tell them to 
put me in some pieces of double L; sometimes ten pieces and some- 
times twenty. 
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Q. 2052. What do you get when making such orders? 
Objected to by counsel for defendants. 


Ans. Lawrence double L. 

Q. 2053. State from whom you purchase such sheetings. 

Ans. Mr. Durdick, of John V. Farwell & Co., or their city sales- 
man, Mr. Wood. 3 

Q. 2054. Who are John V. Farwell & Co.? 

Ans. One of the largest jobbers in the country. 


Cross-examination by counsel for defendants : 


X.Q. 2055. Did you ever buy or handle any other double L’s 
than the Lawrence L L? 


Ans. No, sir. 
323 X Q. 2056. How long have you handled Lawrence L L? 
Ans. For the past two years, to my knowledge. 
X Q. 2057. Can you state how they are branded ? 
Ans. “Lawrence LL.” We never pay any more attention to it 
than that. Lawrence L L is what we go by. 
X Q. 2058. Did you ever hear of the Atlantic L L? 
Ans. Yes. 
X Q. 2059. Did you ever see it? 
Ans. I presume I have. 
X Q. 2060. How is that known in the trade,as Atlantic L L? 
Ans. That I could not say, as I never handled it. 
X Q. 2061. What you have said heretofore has reference to Law- 
rence L L. Is because vou are only familiar with the Lawrence and 
have handled no other? 


Ans. No; not exactly that; simply because I don’t remember the 
other brands. 


X Q. 2062. You have handled Lawrence almost exclusively, have 
you not? 

Ans. For the past eighteen months. 

X Q. 2063. Did you ever buy brown cottons for the other houses 
you were with previous to your employment with Fleming? 

Ans. No, sir. 

X Q. 2064. Do you now handle any brown sheeting upon which 
are the letters A, B, or C? 

Ans. Yes; Continental C. 


Question and answer objected to as not proper cross-examination, 
and the same protest and notice is entered as to similar X Q. pro- 
pounded to the witness Teague. 


X Q. 2065. Did you handle any L L’s while you were with 
Schlesinger & Mayer ? 
Ans. No, sir. 
x Q. 2066. On what grade of goods are the letters L L used? 
324 Ans. Good brown cotton ; the count I cannot say. I don’t 
remember the count or weight. 


-_ 
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X Q. 2067. Then you understand the letters L L to mean a good 
brown cotton ? 


Ans. No, sir; I understand them to mean Lawrence L L. 
R. W. YOUNG. 


The further taking of testimony was here adjourned to 2 o’clock 
p. m. this day. 
CuicaGo, July 30th, 1886. 


Met, pursuant to adjournment, at 2 o’clock p. m. 
Present: Same parties as before. 


J. W. SPENGLER, a witness produced by complainant, being first 
duly sworn, deposes and says: 


Q. 2068. State your name, age, residence, and occupation. 

Ans. J. W. Spengler; age, 26 next October; residence, Chicago, 
Illinois ; occupation, retail dry-goods business of the firm of W. 
Spengler & Sons, 371 and 1214 Milwaukee avenue, Chicago. 

Q. 2069. How long have you been actively engaged in the dry- 
goods business? 

Ans. I have been in it from twelve years up. 

Q. 2070. What has been your special duties during the past three 

ears ? 
j Ans. A vear and a half of the three years I have been doing the 
buying and the balance of the three I have been West; have not 
been in town. 

Q. 2071. Have you been buying for your two houses for the past 
year and a half domestic sheetings or demestics ? 

Ans. Yes. 
325 Q. 2072. Among other muslins state whether you have 
been purchasing coarse brown muslins stamped with the let- 
ters L L? 

Ans. No,sir. 

Q. 2073. Have you bought any muslins stamped with L L? 

Ans. Yes, sir. 

Q. 2074. From whom have you purchased such muslins? 

Ans. Marshall Field & Co. « 

Q. 2075. To you and to the trade with which vou are familiar, so 
far as your knowledge goes, what significance or meaning is attached 
to the letters L L? 


Objected to by defendants as asking for the opinion of the wit- 
ness and not for any fact. | 


Ans. Lawrence. 


Cross-examination by counsel for defendants : 


X Q. 2076. You say, if I understand you correctly, that in your 
purchases of muslins or brown sheetings for your two houses you 
never purchased any L L sheetings—that is, any sheetings stamped 
- with the letters L L; is that so? - ; 
Ans. No, sir. 
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_ X Q. 2077. Did you ever purchase any L L sheetings? 
Ans. Yes, sir. You mean the same as double L, I suppose ? 
X Q. 2078. What double L sheetings have you purchased ? 
Ans. Lawrence and Atlantic. 
X Q. 2079. Is that all? 
Ans. Yes, sir. 
X Q. 2080. Did you ever handle any other L L sheetings than 
those last spoken of by you? 
- Ans. Ithink I have. I think Badger State L L some years ago. 
We don’t have any now. 
X Q. 2081. How many years since you handled the Badger State 
LL? 
Ans. I could not answer. 
326 X Q. 2082. Give us your best judgment as to the length of 
time? 
Ans. About six or seven years back. 
X Q. 2083. How long have you handled the Lawrence L L? 
Ans. Between three and four years. 
X Q. 2084. How long have you handled the Atlantic L L? 
Ans. About eight months. 
X Q. 2085. What difference, if any, is there in the weight of the | 
Atlantic L L and the Lawrence L L? 
Ans. I could not tell. One is fine and the other is coarse, 
X Q. 2086. What is the difference, if any, in the weight of the 
Badger State L L and the Lawrence. L L? 
Ans. I could not say. 
X Q. 2087. What is the difference in the weight, if any, between 
the Badger State L L and the Atlantic L L? 
Ans. I could not say. 
X Q. 2088. When did you commence hundling the Badger State 
LL? 
Ans. That was six or seven years ago that I remember of. 
X Q. 2089. At the time you handled the Badger State L L sheet- 
ing, six or seven years ago, did you handle any ¥ther L L sheeting? 
Ans. I don’t remember. 
X Q. 2090. Didn’t you at that time speak of those goods some- 
times as L L sheetings? 
Ans. That is something I don’t remember. That is back a little 
way 
x Q. 2091. Were not those goods branded L L? 
The Witness: What goods? 
Mr. ALtpricH: What goods are we talking about ? 
The Witness: Badger State double L. 
327 X .Q. 2092. Were not the Badger State L L goods that you 
handled six or seven years ago branded L L? 
Ans. To my knowledge, they were branded “ Badger State L L.” 
X Q. 2093. Don’t you know that you and your customers, when 
you handled these goods six or seven years ago, designated them as 
LL sheetings or goods ? 
Ans. No, sir. 
X Q. 2094. Will you swear that you did not so designate them 2 
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Ans. Well, I will have to ask you what you mean before I an- 
swer. 
X Q. 2095. Did you not at that time, and your customers at that 
time, call these goods—that is, the Badger State L L—L L sheet- 
ings ? 

hos: Well, when I spoke of them I would call them by name, 
Badger State double L, and the customers would not. 

X Q. 2096. Then your customers called them L L, did they not? 

Ans. No, sir. 

X Q. 2097. What did your customers call them ? 

Ans. By the price we sold them at. 

X Q. 2098. What was that ? 

Ans. It had been sold at seven and eight cents. 

X Q. 2099. Did those prices ever vary ? 

Ans. What do you mean by that? 

Mr. Anpricu: Just what I say. Do you know what the word 
“vary ” means? 

Ans. I do. 

X Q. repeated to witness. 


Ans. I don’t remember of ever selling at anything else—at any 


other price. 
X Q. 2100. Then, when your customers wanted Badger 


328 State L L sheeting some one of them would call for seven-cent 
sheetings and some for eight-cent sheetings, would they ? 

Ans. I don’t know that any of them wanted Badger State par- 
ticularly. 

X Q. 2101. Then customers, when they called for brown sheetings, 
called for the priced goods they wanted and not for their name 
branded on them, did they not? 

Ans. Yes, sir. 

X 2102. That is generally true throughout your experience in 
selling brown muslins, is it not? 

Ans. Yes, sir. 

X Q. 2103. What do the letters L L mean on Badger State sheet- 
ings—that is, what impression does it convey to your mind ? 

Ans. I suppose a trade-mark. 

X Q. 2104. Who makes the Atlantic L L? 

Ans. I don’t know. 

X Q. 2105. Who makes the Lawrence L L? 

Ans. I don’t know wlio makes the Lawrence L L either. 

X Q. 2106. What is branded on the Lawrence L L sheeting be- 
sides the letters L L? 

Ans. “ Lawrence” and “ sheeting.” 

X Q. 2107. Is that all ? 

Ans. All that I remember, besides the yards. 

X Q. 2108. Loox at Exhibit No. 1, now held up before you, and 
state if you recognize that as the Lawrence L L sheeting. 

Ans. (Witness looking at said exhibit.) I couldn’t answer. 

X Q. 2109. State what you see on Exhibit No. 1, now held up 
before vou. : 

Ans. I see the brand on it. 
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X Q. 2110. Describe tke brand particularly. 

Ans: Lawrence Mills sheetings, L L.” 

X Q. 2111. Is there anything above the word “ Lawrence; ” if so, 
what? 

Ans. A bull, if you may call it so. 
329 X Q. 2112. Is not the picture of the bull as conspicuous as 
the word Lawrence and as plain to be seen? 

Ans. Plain to be seen, but in buying we naturally look at the 

reading matter. 


Defendants object to all of the answer after the word “seen” as 
being volunteered by the witness and nat responsive. 


X Q. 2113. Then you look at the words “ Lawrence Mills” in buy- 
ing, do you? 

Ans. Certainly; L L with it. 

X Q. 2114. Look at Exhibit No. 2, now held up before you, and 
state if you recognize that as Lawrence L L sheetings. 

Ans. Yes, sir (referring to said exhibit). 

X Q. 2115. Please take Exhibits Nos. 1 and 2 in your hands and 
state the difference between them, if any. 


(Witness here felt of the goods.) 


Ans. So little I cannot see it. 

X Q. 2116. Is there any difference in the brand by which you 
recognize Exhibit No. 2 as Lawrence L L sheetings and do not rec- 
ognize Exhibit No. 1 as such? 

Ans. I think I have seen the bull’s head alone. 

X Q. 2117. So to determine the real Lawrence L L you look for 
the bull’s head aside or in addition to the word “ Lawrence?” 

Ans. No, sir; I look for the double L with “ Lawrence.” 

X Q. 2118. Do you ever look for the bull’s head? 

Ans. Not in buying. 

X Q. 2119. Did you ever buy any Lawrence L L sheeting without 
the bull’s head on it? 

Ans. I am not positive. 7 

X Q. 2120. Did you ever buy any Lawrence L L sheetings with- 


- out the words “ Lawrence Mills” upon it? 


Ans. No, sir. 
330 X Q. 2121. Did you ever handle or buy the Shawmut L L 
sheeting ? 


Ans. Don’t think I did. 

X Q. 2122. Did you ever see any Shawmut L L sheeting? 

Ans. No, sir; I don’t think so. 

X Q. 2123. You say you handled the Badger State L L sheeting 
years prior to your handling the Lawrence or Atlantic L L? Is 
that correct ? 

Ans. Yes, sir. 

X Q. 21 24, And you say that you understood the letters L L on 
the Badger State sheeting to he a trade-mark. Is that correct? 

- Ans. No, sir. 
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X Q.:2125. What did you understand the letters L L on the 
Badger State sheeting to mean ? 

Ans. I didn’t understand them to mean anything; I supposed 
they were a trade-mark. 


X Q. 2126. It was before you had any acquaintance with the Law- 


rence L L that you supposed the letters L L on the Badger State 
sheeting to be a trade-mark, was it not? 

Ans. Yes, sir. 

X Q. 2127. When you first saw the letters L L under the words 
“Lawrence Mills sheetings” did you think that they were the same 
as the Badger State L L, and manufactured by the same company ? 

Ans. No, sir; I thought they were different. 

_X Q. 2128. What made you think they were different? 

Ans. Different heading. 

X Q. 2129. What is the difference in the heading that made you 
think that the Lawrence Mills L L sheetings were not manufactured 
by the same mill as the Badger State L L’s were? 

Ans. I thought they were different because they were under differ- 
ent headings—one the Lawrence Mills L L sheeting and the other 

the Badger State. . | 
331 X Q. 21380. Then you understand that the words “ Law- 
rence Mills” stamped on their L L sheetings indicate the 
maker of the goods? 

Ans. No, sir. 

X Q. 2131. What do you understand that it indicates? 

Ans. Well, the name of the sheeting. 

X Q. 2132. Does not the words “ Lawrence Mills” indicate, when 
seen upon goods, that those mills are the makers thereof ? 

Ans. It seems so. 

X Q. 2133. Is not that your understanding of it? 

Ans. I could not say. 

X Q. 2134. Is that your understanding or is it not ? 

Ans. I could not say. I don’t know whether it means those mills 
or not. 

X Q. 2135. If you see the letters L L branded upon sheetings with- 
out the words “ Lawrence Mills” of the same grade as the Lawrence 
does that indicate to you that it is made by the same company as 
the Lawrence L L? 

Ans. No, sir. ? 

X Q. 2136. Then yott have to see the words “Lawrence Mills” 
branded upon the goods befure you understand the goods to be what 
you call Lawrence L L sheetings, do you not? 

Ans. Well, if anybody should ask me for double L sheeting I should 
give them Lawrence. 


_ Answer objected to by counsel for defendants as not being respon- 
sive. 


_X Q. 2136 is here repeated to witness. 
Ans. My answer would be, in looking at them I would look to see 
Lawrence L L; in speaking of them double L would be sufficient. 
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The latter part of the answer objected to by counsel for defend- 
ants as not being responsive. 


332 X Q. 2136 repeated to the witness and a direct answer 
called for. 

Ans. The best answer I can give is that when I look at ae I 
look for “ Lawrence Mills sheetings L L.” 

X Q. 2137. What grade of sheeting is the Lawrence double L? 

Ans. I could not answer, if you mean count or weight. 7 

X Q. 2138. How many grades of sheeting does the Lawrence 
Mills make? 

Ans. I don’t know. 

X Q. 2139. Don’t you know that there is the Lawrence Mills L L, 
Lawrence Mills X X, and Lawrence Mills X X X?. 

Ans. I know of the Lawrence Mills double L and not the others. 

X Q. 2140. Do you know what grade of sheeting the Badger State 
L Lis? 

Ans. No, sir. 

X Q. 2141. Do you know whether the Badger State L L is of the 
same or a different grade from that of the Lawrence L L? 7 

Ans. I don’t know. 

X Q. 2142. Does L L, when stamped on sheetings, mean Badger 
State sheetings any more than it does Lawrence sheetings ? 


Ans. No, sir; I don’t think it does. 
JOHN W. SPENGLER. 


ADAM L. GLock, a witness produced by complainant, being first 
duly sworn, deposes and says: 


Q. 2148. State your name, age, residence, and occupation. 

Ans. Adam L. Glock; age, 32; residence, Chicago, Illinois; occu- 
pation, in the retail dry-goods business, in the employ of W. R. 
Weiboldt, 243 Blue Island avenue, Chicago. 

Q. 2144. How long have you been in the dry-goods business in 
Chicago ? 

Ans. In Chicago, five years. 
333 Q. 2145. Were you in business before you came to Chicago, 
and for how long? 

Ans. Sheboygan, Wisconsin; was eight years there. 

Q. 2146. State whether you have handled, and, if so, for how long, 
brown muslins stamped with LL? 

Ans. It is pretty hard telling. I remember for the last five years, 
since I have been here inChicago. I may have handled it before. 

Q. 2147. What special sheeting branded with L L have you 
handled ? 

Ans. I have handled Lawrence L L, Aurora L L, and Badger 
State L L. 

Q. 2148. During these past five years should any one mention to 
you L L sheeting what would you understand him to mean or 
refer to? 


Objected to by defendants as calling for the individual opinion of 
the witness and not for any fact. 
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Ans. Well, I would always take Lawrence L L. 

Q. 2149. What are your special duties; do you buy or sell for 
your firm ? 

Ans. Sell. 


Cross-examination by defendants’ counsel : 


X Q. 2150. Your experience in L L sheetings, so far as you now 
remember, is confined to the last five years? 
Ans. Yes, sir. 
X Q. 2151. When did you first begin to handle the Aurora and 
when the Badger State ? 
Ans. About the same, as I remember, but not so much, though, 
and not as well, either. 
334 X Q. 2152. That is to say, your experience with those two 
brands dates about the same time as your experience with 
the Lawrence L L? | 


Ans. No; not about the Aurora L L. I remember the Badger 
State longer than the Aurora. | 

X Q. 2153. Your acquaintance, then, with the Badger-State and 
the Lawrence, so far as you remember, dates from the same time? 

Ans. About the same time. I remember Badger State about the 
same time, I think, as Lawrence. 

X Q. 2154. Now, these several goods have, so far as you know, 
been generally called and known as Lawrence L L, Badger State L 
L,and Aurora L L, have they not? 

Ans. Yes, sir. 

X Q. 2155. They have been customarily advertised to the trade 
under those respective names, have they not? 

Ans. Not that I know of. We advertise—just advertise for L L 
sheetings. 

X Q. 2156. I was not speaking of the special custom of your house, 
but generally of the trade. Are they not so advertised in the books 
of the jobbers and in other ways in which such goods are customa- 
rily advertised; so far as you know, is not this true? 

Ans. Yes; I have saw them advertised. 


~ Q. 2157. And that is the general way, so far as you know, is it 
not: 


Objected to by complainant’s counsel because the advertisements 
themselves are the best evidence. 


Ans. Well, I don’t know nothing about that. 

X Q. 2158. To your mind what does L L printed on the Badger 
State goods mean ? 

Ans. Well, I don’t know. 
335 X Q. 2159. To your mind what does L L printed on the 
Lawrence Mills sheeting mean ? 

Ans. That’s their trade-mark. 

X Q. 2160. Do yoa understand that L L on the Badger State is 
their trade-mark ? | 

Ans. I do not. 
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X Q. 2161. You have known the goods for the same length of 


time? 


Ans. Yes, sir; about the same time. 

X Q. 2162. Who told you that L L printed on the Lawrence sheet- 
ing is their trade-mark ? 

Ans. I saw a notice of it. 

X Q. 2163. When and where did you see it? 

Ans. I saw it in our store where I am working and on the goods. 

X Q. 2164. When? 

Ans. I noticed it some time ago on the goods when handling them. 

X Q. 2165. When did you first see any notice that L L printed 
on Lawrence sheeting was a trade-mark ? 

Ans. I can’t give any special time, because I did not 

X Q. 2166. Have you seen such a notice within the last week ? 

Ans. I saw it yesterday, selling goods. 

X Q. 2167. Did you see it any day this week before yesterday ? 

Ans. Yes, sir; I seen it pretty near every day. 

X Q. 2168. Since what time have you been seeing such a notice? 

Ans. I answered that question once before; I can’t give any speci- 
fied time. 

X Q. 2169. Did you see such a notice as long as one month 

ago? 
306 Ans. I could not tell, because I did not have my attention 
drawn to it. 

X Q. 2170. Did you see such a notice as long as two months ago? 

Ans. I just answered the question.as to a month ago; I could not 
answer it any different. 

X Q. 2171. Did you see such a notice as long as three months 
ago? 

Ans. The other answer covers the ground. 

X Q. 2172. Then you swear that you have seen such a notice 
within the last week, but cannot swear whether you ever saw it as 
long as a month ago from this time?. ~~ 

Ans. Yes, sir. 

X Q. 2173. Now, I will ask you if you ever saw such a notice as 
long as six months ago? 

Ans. The answer to the other questions before covers the same 
ground. 

X Q. 2174. To the best of your recollection and belief, did you see 
such a notice as long as one month ago? 

Ans. To the best of my knowledge, I don’t remember. 

X Q. 2175. Have you no recollections or remembrance whatever 
on that subject as embraced in the last question ? 

Ans. No, sir. 

X Q. 2176. You never had any information or understanding 
that L L stamped upon Lawrence sheetings was a trade-mark until 
the time when you first saw said notice; is this correct or not? 

Ans. That is correct. 

X Q. 2177. Then you cannot swear that as long as one month ago 
you understood that LL branded on Lawrence sheetings was a 
trade-mark ? 
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Ans. I can’t swear that it was a trade-mark, but I knew it was 
their mark; that is all I knew about it. 
337 X Q. 2178. Knew it was whose mark ? 
Ans. Lawrence Mills—that is, not their trade-mark. 

X Q. 2179. Before that time, you simply knew that the Lawrence 
Mills branded L L on their brown sheeting just as L L was also 
branded on the sheeting of those mills making the Aurora and 
Badger State ? 

Ans. Yes, sir. 

X Q. 2180. Then, up to the time that you saw a notice that L L 
was a trade-mark of the Lawrence Mills, L Lin your mind was con- 
nected equally with the Aurora, the Badger State, and the Lawrence 
sheetings, being branded on all of them, was it not? 

Ans. J always thought it was the name of the sheetings—of the 

oods. 
. X Q. 2181. That is when applied to Aurora, Badger State, or Law- 
rence, and branded on the goods with the words “Aurora,” “ Badger 
State,” or “ Lawrence Mills,” L L meant the L Lsheetings of each of 
those brands, respectively ? 

—_ I don’t understand the question. It means the names of the 
goods. ! 

X Q. 2182. Did you understand that L L branded on the Badger 
State goods meant Lawrence L L? 

Ans. No, sir. 

X Q. 2183. Or that when branded upon the Aurora is meant 
Lawrence L L? 

Ans. No, sir. 


X Q, 2184. You never saw L L branded on any Lawrence sheet- 
ing unless in company with the picture of a bull or a bull’s head, 
and the words “ Lawrence Mills,” did you? 

Ans. No, sir. | 

X Q. 2185. In identifying Lawrence L L sheeting you look for the 


words “Lawrence Mills” as denoting the name of the maker of the 
goods, do you not ? 


Ans. Yes, sir. 
X Q. 2186. Do you not know that L L branded on brown 
338  sheetings is understood generally to indicate that the goods 
on which it is branded is of a certain general grade of brown 


sheetings, thus distinguishing it from other general grades known in 
the market? 


Ans. Yes, sir. 


Redirect examination by Mr. W. G. RAINEY: 


R. D. Q. 2187. While double L may-mean and designate a par- 
ticular grade of muslin, yet, is it not a fact, that to you it means 
muslins made by the Lawrenee Company ? 

Ans. If anybody would come into the store and ask me for L L 
sheetings, I would hand them Lawrence L L, because we have it 

always in stock, most of the time anyway. That is the reason why 
I understand it as Lawrence L L. 


ADAM L. GLOCK. | 
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At this point the further taking of testimony was adjourned to to- 
morrow, Saturday, July 31st, 1886, at 10 o’clock a. m. 


Met, pursuant to adjournment, Saturday, July 31, 1886, at 10 
o’clock a m. 
Present: Same parties as before. 


Burnet MANDL, a witness produced by complainant, being first 
duly sworn, deposes and says: 


Q. 2188. State your name, age, residence, and occupation. 

Ans. Burnet Mandl; age, 49; residence, 445 Dearborn avenue, 
Chicago, Illinois; occupation, dry-goods merchant; 353 Division 
street, North Side, Chicago; been in the ary goods business since 
1860, ‘and always at Chicago. 

Q. 2189. State whether you have handled, and if so, for how long, 
coarse brown muslins stamped with the letters L 4. 

Ans. To my recollection, twelve years anyhow I have handled 

them. 
339 Q. 2190. During these twelve years, should any one men- 


tion to you double L muslin, what would you understand 
them to refer to? 


Defendants except to foregoing question as calling for the indi- 


vidual opinion of witness and not fur any understanding or custom 
of trade. 


Ans. Lawrence double L. 

Q. 2191. State whether or not that is the general understanding 
in the trade with which you are familiar. 

Ans. It is. 

Q. 2192. Please state also whether or not your customers ever in- 
quire for such sheetings simply as double L sheetings. 

A. They do. 


Q. 2193. What sheetings do you show them when they inquire for 
double Lsheetings ? 


This and the foregoing question are excepted to as irrelevant and 
incompetent, because they limit the understanding and practice to 
the customers of one house and do not cover the general public 
buying such goods. 


Ans. Lawrence double L. 


Cross-examination by defendants’ counsel: 


X Q. 2194. Under what name or with what firm are you now in 
business, and have you been in business since 1860 ? 

Ans. I am now buying for my son. I have been by myself since 
1863. I worked for C. N. Estein before that. 

X Q. 2195. Under what name do you conduct vour business ? 

Ans. Sidney Mandl. 

‘X Q. 2196. Your name is B. Mandl and you conduct your busi- 
ness as Sidney Mandl? - 
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340 Ans. I am buying for Sidney Mandl; I don’t conduct the 

business now, but am buying fur my son since May last, and 
before that I was in business for myself, under the name of B. 
Mandl, at 353 Division street, Chicago ? | 

X Q. 2197. Where does your son, Sidney Mandl, do business ? 

Ans. At 353 Division street. 

X Q. 2198. Have you handled any other brown sheetings of the 
grade known as four yards to the pound ? 

Ans. I never weighed them. 

X Q. 2199. Do you know whether Lawrence L L sheeting is what 
is called a 2-85-yard sheeting—that is, that it takes 2-85 yards of the 
same to make a pound? 

Ans. I do not. . 

X Q. 2200. Do you know whether it is a 5-yard sheeting—that is, 
that it takes five yards of the same to weigh a pound ? 

Ans. I do not. 

X Q. 2201. Don’t you know anything about the grade of the Law- 
rence L L sheeting, according to weight, as distinguished from other 
grades by weight? 3 

Ans. I go by comparison. 

X Q. 2202. Are there any recognized grades of brown sheeting in 
the market distinguished from each other by general conformity to 
different standards of weizht? 

Ans. I suppose there are. 

X Q. 22023. Do you know? 

Ans. The different grades ? 

Mr. Dickinson: I repeat my former question and ask you if 
you know? 

Ans. I think there is. 

X Q. 2203. What are the general grades of brown sheeting? 

_ The Lawrence, Aurora, Atlantic L L. I can’t remember all 
of them. 


X Q. 2203. I did not ask you for the names of brands, but 
341 asked you to name the separate grades which you say exist 

in brown sheetings which differ from each other according to 
weight. 


‘ Ans. There is the Pepperell, the Honest Weight—I can’t remem- 
er all. 


X Q. 2205. Well, these are names of simple brands of goods, are 
they not? 

Ans. They are. | | 

X Q. 2206. Now, all that you have mentioned—that is, the Law- 
rence, the Aurora, the Atlantic, the Pepperell, and the Honest 
Weight, belong to separate and distinct grades of brown sheetings, 
said grades distinguished from each other by weight, do they or not? 


Objected to by counsel for complainant as not proper cross-ex- 
amination, and the same protest and notice is given as heretofore in 
the deposition of C. A. Teague. 


Ans. I think so. 
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X Q. 2207. How many brands of L L sheeting have you handled 
in your experience with that goods? 

Ans. For the last few years only three—the Lawrence, Atlantic, 
and Aurora. 

X Q. 2208. How long have you handled each of them, so far as 
you remember ? 

Ans. Handled the Lawrence always, except when I could not get 
it. Atlantic I only had on and off, when I could not get the Law- 
rence—substitute for the Lawrence. 

X Q. 2209. Then, when you could not get the Lawrence goods for 
—_ customers, you bought the Atlantic and sold it to them in its 

ace? 

. Ans. I did. . 

X Q. Please state how ae since you first began to handle the 
Atlantic. 

Ans. To my recollection, not more than a year. 
342 X Q. 2211. Now, how long since you first handled the 
Aurora ? 

Ans. That is easy told, because I bought it only once, about four 
weeks ago. 

X Q. 2212. Then you have handled the Lawrence constantly, 
except at short intervals, since 1860, the Atlantic for about a year, 
and the Aurora only within the last month; is or not that correct ? 

Ans. That is not correct. You say 1860 and I did not say 1860. 
I want no misrepresentations. 
| X Q. 2213. Did you not say in your answer to X Q. 2166 that you 
“had handled the Lawrence always except when I could not get 
it 7 9 ? ‘ 

Ans. I did. 

X Q. 2214. Now, I asked you in X Q 2166 how long you had 
handled the Lawrence. Now, please answer that question. 

Ans. About twelve years. 

X Q. 2215. Then you handled the Lawrence goods for eleven 
years before you had any personal experience with any other brown 
sheeting branded L L? 

Ans. I like the Lawrence doub‘e L better than other brands. 


‘Answer excepted to by defendants as not responsive, and the ques- 
tion is repeated to the witness. 


X Q. 2215 repeated to witness. 
The Witness: I see other brown sheetings and I liked that the 
best. I think that is the only answer I can give. 


Answer excepted to by defendants as not responsive, and the ques- 
tion is repeated to witness. 


X Q. 2215 repeated to witness. 
The Witness: I don’t answer that at all. 
343 X Q. 2216. Then you refuse to say whether or not you had 
any personal experience with any other L L sheeting besides 
the — during the eleven years next preceding a year before 
this date ? 
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Objected to by counsel for complainant, as the witness has not re- 
fused to answer the question. 


Ans. I did. : 

X Q. 2217. Do you mean by that answer that you so refuse to an- 
swer or that you did have personal experience within the time men- 
tioned of other L L sheetings ? 

Ans. By examining others I have had experience. 

X Q. 2218. What other L Lsheetings during said period of eleven 
years did you examine, and at what times? 

Ans. A dozen different brands. 

X Q. 2219. Name all those which you remember and the times at 
which you examined them, respectively. 

Ans. Can’t name any; I don’t know any names. | 

X Q. 2220. Then you can’t name any L L sheeting besides the 
Lawrence with which you had any experience whatever during the 
eleven years designated ? 

Ans. No. 

X Q. 2221. How do you know the Lawrence L L sheeting ? 

Ans. By the brand. 

X Q. 2222. How do you know the Aurora L L sheeting ? 
Ans. It is not as nice as the other. ™ 
X Q. 2223. Do you know it because it is not as nice, and can you 
so distinguish it without looking at the brand ? 
Ans. I think so. 
344 X Q. 2224. How do you know the Atlantic L L sheeting ? 
Ans. It is coarser. 
X Q. 2225. Coarser than the Lawrence ? 
Ans. I think so. 
X Q. 2226. By coarser vou mean heavier? 
Ans. I do not. 
X Q. 2227. What do you mean by coarser ? 
Ans. Loose and heavier thread. 
X Q. 2228. Are the Lawrence and Atlantic both coarse brown 
sheeting or both fine brown sheetinys ? 
Ans. One is fine and one is coarse. 
X Q. 2229. Well, which is fine and which is coarse? 
yr Lawrence is fine and Atlantic coarse. 
X Q. 2230. What is branded on the Lawrence L L sheeting ? 
Ans. Lawrence L L. 
X Q. 2231. Anything else? 
Ans. I suppose there is. 
X Q. 2232. If you know, please state what else. 
Ans. I never looked at the other names. 
X Q. 2233. Please examine Exhibit No.1 filed in this cause, here 


held up to your view, and state whether you recognize that and 
would call it Lawrence L L sheetings. 
Ans. Yes. 


X Q. 2234. Please examine Exhibit No. 2, held up to your view, 


and state whether or not you recognize that and would call it Law- 
rence I, L sheetings. 
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Ans. By the print, yes. 

X Q. 2235. Why would you recognize these two sane, ae as being 
Lawrence L L sheetings ? 

Ans. By the print. 

X Q. 2236. What part of the print? 

345 Ans. “ Lawrence L L” and the bull. 

X Q. 2237. You never saw any Lawrence L Lsheeting unless 
it had branded on it a bull or a bull’s head and the words “ Lawrence 
Mills,” did you? 

Ans. That I can’t say. There may be some other L L’s. 

X Q. 2238. Do you remember of ever having seen any other 
goods known and recognized as Lawrence L Lunless it had branded 
on it the picture of the bull or bull’s head and the words “ Lawrence 
Mills?” If so, state when and where. 

Ans. I think there is another Lawrence L L, but I can’t remem- 
ber the bull, as I never took any notice of it. 

X Q. 2239. Do you mean to say that you think you have seen a 
brown sheeting made by the Lawrence Mills branded “ Lawrence 
Mills L L,” but without the picture of the bull or the buil’s head? 

Ans. I do. 

X Q. 2240. Please state when and where you saw this goods. 

Ans. In the wholesaie houses here. 

X Q. 2241. In what wholesale houses ? 

Ans. Marshall Field’s, and, I think, Carson & Pirie. 

2242. Within what period of time? 

Ans. Within a short time, when I have been buying goods. 

X Q. 2243. When did you last get any Lawrence L L sheeting in 
your stock ? 

Ans. About six weeks. 

X Q. 2244. You have bought none since then? 

Ans. No. 

X Q. 2245. Did that have any picture of a bull or bull’s head 
on it? 

Ans. I can’t say. I never look. 

X Q. 2246. Did it have the words “ Lawrence Mills” on it? 

Ans. I examined the goods and always do. I never look for pict- 

ures. I never buy goods by brand. 
346 X Q.° 2247. What do you buy them by? 

Ans. What suits me the best. 

X Q. 2248. You feel the texture and if it suits you you buy it, 
and if it don’t you reject it? 

Ans. Yes. 

X Q. 2249. Did that goods which you bought six weeks ago have 
L L branded ‘on it? 

Ans. Yes. 

X Q. 2250. Are you positive about that? 

Ans. Yes, sir. 

X Q. 2251. You remember that the goods had double L on it, and 


are positive about that, but can’t remember whether it had the bull 


or the bull’s head, or the words “ Lawrence Mills; ” is that correct 
or not? 
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The witness refuses to answer, and says he will answer no more 
questions. 


X Q. 2252. Now, if you have handled Atlantic sheeting and 
Aurora sheeting and Lawrence sheeting and all of them are branded 


L L, why is it that you call the Lawrence sheeting L L’s and do not 


eall either of the others L L’s? 
Ans. I did not state so. 


X Q. 2253. Possibly I do not understand you. What do you mean 


when you say that you did not state so? 

Ans. I can’t go beyond the stamp, can I, if it is branded double 
L, all of it? 

X Q. 2254. Then you know them equally as L L sheetings? 

Ans. Yes. 

X Q. 2255. If a person then should call for L L sheeting, and you 


had all three, you would not necessarily understand that he meant 
Lawrence, would you ? 


Ans. If we handled Lawrence generally, why it is. 
X Q. 2256. If you had on hand the Lawrence, the Aurora, 
347 and the Atlantic L L’s, and hand!ed them all at the same 
time, and a person should call for L L sheetings, might he not 
mean Atlantic L L, or Lawrence LL, or Aurora L L? 
Ans. We will give them the best value for their money. 
X Q. 2257. Is that the only answer you will give to that ques- 
tion? 
Ans. That is the only answer I can give. 
X Q. 2258. That, then, is because you have handled the Lawrence 
longer and consider it the best of the three; is that true or not ? 
A. Yes, sir. | 
X Q. 2259. Now, leaving out your estimate of value, not consider- 
ing that at all, suppose a person should call for L L sheetings and 
you had on hand the Aurora, the Atlantic, and the Lawrence at the 
same time, does the use of that expression necessarily imply that he 


means any particular one of those three brands? 
Ans. No. | 


B. MANDL. 


The further taking of testimony was adjourned to two o’clock p. 
m., this day. 


Met, pursuant to adjournment, at 2 o’clock p. m. 


C. Erickson, a witness produced by the complainant, being. .first 
duly sworn, deposes and says: 


Q. 2260. State your name, age, residence, and occupation. 

Ans. C. Erickson; age, 47; residence, Chicago, Illinois; occupa- 
tion, retail dry-goods merchant; my stores are at 228 and 230 Mil- 
waukee avenue, and 1190 and 1192 Milwaukee avenue, Chicago. 
Milwaukee avenue is in the northwestern part of the city. ste 

Q. 2261. What part of the city is Blue Island avenue? 
~ Ans. Southwest. 
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348 Q. 2262. How long have you been engaged in business as a 
retail dry-goods merchant in Chicago? 

Ans. About eighteen years. 

Q. 2263. Have you purchased and sold coarse brown muslins 
stamped with the letters L L; and, if so, for how long? 

Ans. The last fifteen years. 

Q. 2264. Please mention the names of the coarse brown muslin 
stamped with L L that you have handled. 
Ans. The Beaver Dam, Badger State, Shawmut, Pacolet, Atlantic 
* LL. I think that is all. 
° Q. 2265. How long did you handle those double L’s? 

Ans. Well, I could not tell exactly ; about ten years. 

Q. 2266. Have you handled, and, if so, for how long, brown mus-. 
lins stamped L Land known to your trade as Lawrence goods ? 

Ans. Yes, sir; as long as I have been in the business I have 
handled Lawrence L L, to the best of my recollection. 

Q. 2267. During this time should a jobber of dry goods ask you 
whether you wanted any double L muslins, what would you under- 
stand him to mean and refer to? 
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Defendants except to this question as calling merely for the indi- 
vidual understanding of the witness. 


Ans. The Lawrence double L. 


Cross-examination by defendants: 
X Q. 2268. Why ? 


Ans. Because it is the best-known brand in the market. 

X,Q. 2269. These several goods are called in the trade Atlantic 
L L, Beaver Dam L L, Badger State L L, Shawmut L L, and Law- 
rence L L, are they not? 

Ans. Yes. 
349 X Q. 2270. Double L does not necessarily in the trade mean 
Lawrence any more than it would Badger State or Beaver 

Dam or Atlantic with those who are familiar with all four of those 
brands, would it? 

Ans. No. 
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Redirect examination by Mr. W. G. Rainey: 


R. D. Q. 2271. While double L may not necessarily mean Law- 
rence goods, yet is it or not true that among the jobbing trade with 
which you are familiar, when double L is mentioned without stat- 
ing anything more, that it is understood that it refers to the Law- 
rence gocds ? 

Ans. Yes, sir. 


- ~@ @ = @ @ @- 


¥en rte es 
- 


Recross-examination by defendants: 


Re-X Q. 2272. Please name the jobbers that you undertake to 
swear understand it in that way. 
Ans. I understand it in that way. 
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Re-X Q. 2273. Are you a jobber or a retailer? 

Ans. I um a retailer. 

Re-X Q. 2274. Mention the names of the jobbers whom you will 
swear so understand it. — 

Ans. I could not say as to any jobber understands it in that way, 
but when, in my experience in the trade, a person is speaking about 
double L sheeting I have always supposed it to be Lawrence L L 
when no other brand has been mentioned. 

Re-X Q. 2275. That is because you have been more familiar with 
Lawrence L L than with any other, is it not? 

Ans. Yes, sir. 

Re-X Q. 2276. Then you are giving your understanding and do 
not undertake to say that it is a general understanding in the trade 
and among jobbers? 

Ans. Yes, sir; I gave my own understanding. 


350 Redirect examination by Mr. W. G. Ratney: 


R. D. Q. 2277. Mention the names of the jobbers in Chicago from 
whom you buy double L sheetings. 
Ans. Principally Marshall Field; John V. Farwell & Co. 
: C. ERICKSON. 
STATE OF ILLINOIS, 
County of Cook, \ 


I, P. H. T. Mason, a notary public in and for the county of Cook, 
in the State of Illinois, do herebv certify that the foregoing deposi- 
tions of Robert Hill, W. R. MacKendrick, Charles Sladeck, H. L. 
Pinney, C. H. Jones, Duncan Campbell, Alfred Taylor, E. W. Roep- 
storff, Adolph Lurie, Patrick Berkery, Charles A. Teague, R. W. 
Young, J. W. Spengler, Adam L. Glock, Burnet Mandl, and C. 
Erickson were taken before me in pursuance of notices heretofore 
served and by consent of the parties; that the said witnesses were 
severally sworn by me before the taking of their said depositions, 
and the said depositions were subscribed by each of said witnesses 
in my presence, the said witness Adolph Lurie being also sworn 
after he had subscribed to his deposition by request of counsel for 
defendants ; that there were present at the taking of the said deposi- 
tions Mr. J. M. Dickinson, representing the Tennesseé Manufactur- 
ing Company; Mr. N. J. Aldrich, representing. the Aurora Cotton 
Mills, and Mr. D. C. Givens, representing the Evansville Manufactur- 
ing Company. 

I further certify that the fees for taking said depositions, witness 


fees, etc., paid by complainant, Lawrence Manufacturing Company, 
were as follows: 


351 Notary’s fees for taking same, swearing witnesses, etc. $57 10 


Witness fees paid to six witnesses... -...--_-____ 9 00 

Fees for issuing subpcenas—16 witnesses_.........-_.___- 4 00 
Paid for serving subpoenas—16 witnesses__....._.-_--___. 8 00 
Paid for mileage serving subpoenas____.._. ....--.--_-___ 1 40 
» SOMA n-ne eos wee nwenns tis -- $79 50 
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Witness my hand and notarial seal this 31st day of July, A. D. 
1886. 
[SEAL. ] P. H. T. MASON, 
Notary Public in and for the County of Cook, 
in the State of Illinors. 


Depositions for complainant, taken by agreement (previous notices 
having been served, but all formalities as to notice, caption, time 
and places, and certificates being waived) before Charles R. Clarke, ' 
a notary public in and for the city and county of New York, in 
the State of New York, at his office, 21 Park Row, in said city of 
New York, commencing on August 30th, 1886, at 11 o’clock a. m. 


Present: Mr. J.H. Raymond, for complainant; Mr. N. J. Aldrich, 
for the Aurora Cotton Mills, and Mr. J. S. Frazer, representing the 
Tennessee Manufacturing Company, and also representing the 
Evansville Manufacturing Company. 


Martin I. Cootey, being first duly sworn and interrogated by 
Mr. RaymonpD, testified as follows: 


Q. 2278. Please state your name, age, residence, and occupation. 

Ans. Martin J. Cooley; age, 46 ; residence, Plainfield, N. J.; oc- 
cupation, merchant in New York. 

Q. 2279. You are now, I believe, in the dry-goods business ? 

Ans. Yes, sir. 
02 Q. 2280. Please state what experience you have had, giving 
the number of vears in the wholesale or jobbing dry-goods 
trade, stating also in what sections of the country. 

Ans. I have been in the dry-goods business about twenty-five 
years, during which time I have distributed goods in almost every 
State in the Union. 

Q. 2281. In that trade and during at least a considerable part of 
that time have you been familiar with the 4-yard brown sheetings 
made by the Lawrence Manufacturing Company and having upon 
its stamp or label the capital letters L L? 

Ans. Yes, sir. 

Q. 2282. So far as the trade or the public with whom you came 
in contact as specified had any definite and specific knowledge or 
understanding of the meaning of said letters, what has been that 
meaning, or, in other words, what have said letters imported or 
designated ° ? 

Ans. I supposed the letters to mean the Lawrence L L’s. 

Q. 2283. That is to say, goods made by the Lawrence Manufact- 
uring Company ? 

Ans. Yes, sir. 


Objected to by the defendants’ counsel as leading. 


Q. 2284. Has that been the understanding of the trade with which 
you have been familiar ? 
Ans. I think it has. 


Objected to for same reason. 
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_ Q. 2285. You may state whether or not such has been the under- 
stunding in said trade during the past year and one-half, and whether 
or not such is the understanding to-day. 

Ans. I think it is. 

Q. 2286. How, please, are these goods talked about and quoted on 
the street—I mean by what name? 

Ans. I think as double L. 
353 Q. 2287. You may state what the public reputation of these 
goods is for excellence and uniformity. 

Ans. These goods have a good reputation. 

Q. 2288. Have they been known as L L goods ever since you first 
handled or met them in the trade? 

Ans. Yes, sir.’ 

Q. 2289. Have you met any other goods belonging to this same 
class stamped with L L; and, if so, of whose manufacture were they? 

Ans. Yes, sir; the Pacolet; I think it is the Pacolet Manufactur- 
ing Company. 

Q. 2290. You may state whether or not, in your opinion, the con- 
tinued use of L L by the Pacolet Company would tend to deceive the 
trade or the public or any considerable proportion of either, and I 
include the consumers of these goods. 


Objected to by the defendants’ counsel as not calling for any fact 
and as being immaterial to the issues presented in these cases. 


Ans. I think it would. 

Q. 2291. Supposing it to be a fact that on one of those brands 
named open letters are printed and upon the others solid or block let- 
ters are printed, and that the letters L L on the Lawrence stamp should 
further differ from the letters on the Pacolet stamp in size by one- 
eighth or one-quarter of an inch, would such differences lead you to 
-change or modify what you have stated as to the tendency to deceive 
the public? 


- Objected to by defendants as being irrelevant and calling for indi- 
vidual opinion of the witness or a state of facts not proved. 


Ans. No, sir. 
Q. 2292. How long have you known the Pacolet goods? 
Ans. I think about three years. 
304 Q. 2293. What do you say as to whether the adoption and 
use during recent years and the continued use hereafter by 

others than the Lawrence Manufacturing Company of the letters L L 
in stamping 4-yard sheeting is in accordance with the best rules of 
commercial integrity ? 


Objected to as irrelevant and calling for an individual opinion of 
the witness. 


Ans. I should not think it was. 

_ Q. 2294. You may state any reasons that you have for that opin- 

ion. 
Ans. My principal reason for such an opinion is that I consider 

it imitating the marks and trade-marks of the Lawrence Manufact- 

uring Company. | 
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Q. 2295. Have you been familiar for a number of years with the 
brown sheetings made by the Atlantic Mills and stamped with L L? 

Ans. No, but I have known of such goods in the market. We 
never handled them in our firm to any extent. 

Q. 2296. Please state what the differences are between the — L L’s 
and the Atlantic L L’s and state whether they are in competition 
with each other or are confounded or likely to be confounded for 
each other. 

Ans. The difference is in the weight of the goods; they are never 
confounded for each other for just the reason the difference of the 
weight in the goods. 

Q. 2297. Would you or would you not say they belong to different — 
classes of goods in the cotton trade which are well defined ? 3 

Ans. I should say that the difference was well defined. 


855 Cross-examination by Mr. Frazer: 


X Q. 2298. What other stamp or label is there on the 4-yard goods 
made by the Lawrence Mills other than L L? 

Ans. There 1s a picture, as I remember, of a bull’s head. I think 
the bull’s head is on the top; then the L L; then, I think, the Law- 
rence Manufacturing Company appears on the goods. 

X Q. 2299. Do you know, in the trade, a class of goods made by 
oe company stamped X X; if so, what is the label on those 

oods? 
‘ Ans. I don’t remember; I know there is such a brand of goods, 
but I don’t remember the appearance of the label on the goods. 

X Q. 2300. Have you ever handled the last-mentioned goods in 
the trade? 

Ans. Yes, sir. 

X Q. 2301. What do you understand X X to indicate on these 
goods? 

Ans. I suppose it is meant to indicate the quality of the goods or 
a brand or name of the goods. 

X Q. 2302. Do you know in your trade a class of goods made by 
the same company branded X X X? 

Ans. I ain’t positive whether they make a brand of X X X or 
not. 

X Q. 2303. What is the weight of the goods branded X X? 

Ans. I don’t know the weight of the goods. 

X Q. 2304. Is the weight different from that made by the same 
company and branded L L? 

Ans. I don’t know the weight of tlie X X. 

X Q. 2305. Do you know the weight of the L L made by this 
company ? 

Ans. The L L’s are known as 4-yard goods. 
356 X Q. 2306. When you desire to order from the com plain- 
ant 4-yard goods how is your order made? 
Ans. I should order the L L. 
X Q. 2307. Then L L indicates to the trade that the weight is 4 
yards to the pound, does it not? 
29—1039 
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Ans. I don’t understand that necessarily; the trade know that it 
is 4-yard goods. : 

X Q. 2308. Same question repeated. 

Ans. Not necessarily. 

X Q. 2309. What does L L indicate when stamped on brown 
cotton ? 

Ans. It indicates to me the trade-mark of the Lawrence Manu- 
facturing Company. 

X Q. 2310. Do you know what it indicates to the trade? 

Ans. No, sir; I do not, except as I have stated—a brand of the 
Lawrence Manufacturing Company’s goods. 

X Q. 2311. Did you ever see L L stamped on any brown cotton 
made by complainant without the accompanying bull’s head and the 
Lawrence Manufacturing Company or Lawrence Mills? 

Ans. I think not; no, sir; I have not. 

X Q. 2812. Is not the 4-yard goods made by the complainant 
known to the trade as Lawrence L L? 

Ans. I think they are known to the trade as L L; I think that 
implies the whole thing. 

X Q. 2313. Are they not spoke of among merchants as Lawrence 
LL? | 
Ans. I think, very likely ; I think they are. 
X Q. 2314. Are not the Lawrence X X known to the trade and 
spoken of as Lawrence X X? 
307 Ans. Yes, sir; I think so. 
X Q. 2315. How are these Lawrence goods, L Land X X, 
invoiced to you by complainant ? 


Ans. They are invoiced so many bales as L L and so many bales - 


of X X at the price, whatever the price may be. 

X Q. 2316. Without any other accompanying descriptive words? 

Ans. Without any other descriptive words, as I remember. 

X Q. 2317. How do you invoice them to your customers, as Law- 
rence L L and Lawrence X X? 

Ans. I think it has been our custom to invoice them as Lawrence 
L L and Lawrence X X. 

X Q. 2318. Has your firm during the period named by you sold 
any 4-yard brown cotton other than that made by complainant? If 
so, how were they stamped ? 

Ans. We sold a variety of cotton of all grades and weights, such 
as would be handled by the domestic jobber. Among other 4-yard 
goods we have sold the Pacolet L L 4-yard goods. I don’t remember 
what device they have. We had a variety of brands—an innumer- 
able variety of stamps. 

X Q. 2319. Have you handled any other L L goods than the Law- 
rence and Pacolet ? 

Ans. No, sir; I think not. 

- X Q. 2320. Do you know a brand of L L goods stamped Shaw- 
mut L L? | 

Ans. I have never seen the goods. I don’t know the brand. 

’ X Q. 2321. Do you know whether the Lawrence Company brands 
any other of their goods with the bull’s head ? | 
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Ans. No; I don’t know. 
X Q. 2322. Do you handle any other of their goods than the 
LI? ; 
358 Ans. We have handled in the past other of their goods, but 
I have not been in the jobbing business since the 1st of Janu- 
ary last, when 1 went into the dry-goods commission business. 


Redirect examination : 


R. D. Q. 2323. In your cross-examination you stated that com- 
plainant’s 4-yard goods were known generally as double L’s and 
other of its goods were quoted in the trade as “ Lawrence X X,” and 
stated a reason therefor which does not appear upon the record. 
Please state that reason. : 

Ans. The reason stated was that the X X’s were quoted as Law- 
rence X X, because there were so many other goods of the same kind 
used with the X X’s, to designate grade or quality of the goods. 


Recross-examination : 


Re-X Q. 2324. Do you mean by your last answer that there are 
brown cottons made by other mills weighing 4 yards to the pound 
which are branded X X ? 

Ans. I meant by my answer that there were cottons of all grades 
and counts and weights branded X, X X, or X X X. I think there 
may be some of them 4-yard goods. 

Re-X Q. 2325. Do you know it? 

Ans. I don’t remember any particular ones now brown, but I do 
remember one bleached. 

Re-X Q. 2326. Do you know of any brown cotton made by any 
other mill than complainant, of the same weight as that made by 
complainant, which is branded X X ? 

Ans. I don’t know the weight of the Lawrence X X. 

—X Q. 2327. Suppose the Lawrence X X weighs 3;%°5 yards to 
the pound, do you know any brown cotton made by any other mill 
of that weight and branded X X ? 

A. No, sir. 

MARTIN I. COOLEY. 


309 Mr. NatHAN Hosart, being first duly sworn and interro- 
gated by Mr. Raymond, testified as follows: 


Q. 2328. Please state your name, age, residence, and occupation. 

Ans. My name is Nathan Hobart, age, 56; live in the city of 
New York; occupation, dry-goods merchant. 

Q. 2329. Please state how long you have been in the dry-goods 
business and with what trade, specifying with what sections of the 
country you have been familiar. 

Ans. Over 40 years doing business with all sections of the country, 
more largely with the North and East. 

Q. 2330. Have you been familiar; and, if so, how long, with the 
brown cottons weighing 4 yards to the pound, made by the Lawrence 
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Ans. I have known this as a prominent brand probably for 20 

years or more. 

Q. 2331. By what trade name, if any, are those goods known and 
have they been known ? 

Ans. As L L,or Lawrence L L. 

Q. 2332. Are you familiar with the stamp which appears and has ; 
appeared upon those goods? And, if so, you may state what the 
principal or substantive part thereof is. 

Ans. The words “ Lawrence L L” is all I remember; whether the 
cloth is stamped with the vignette, as is usually the case, I do not 
remember, not having been much in the jobbers’ stores of late years. 

Q. 2333. To that part of the trade in which these cottons are known 
simply as L L, what do those letters denote or signify ? . 

Ans. In this part of the country, certainly,they mean the Lawrence sy 
L L goods; and, so far as I know, is so generally through the 

country. 
360 Q. 2334. You are a member of the firm of Minot, Hooper 
& Company, large commission merchants in the dry-goods 
trade, are you not? 

Ans. Yes. 

Q. 2335. What about the public reputation of these goods for ex- 
cellence and uniformity ? 

Ans. Has always been very high. | 

Q. 2336. They have always been stamped or branded L L ever 
since you have known them, have they not? 

Ans. Yes. 5 

Q. 2337. You may state whether or not it is a fact that the repu- “ 
tation of which you have just spoken has grown up and been main- 
tained under and in connection with the trade name referred to. 

Ans. Yes; it is. : 

_ Q. 2338. By what trade names are other brown cottons belonging 
to this same class known and by what have they been known during 
the last 20 years? I refer to 4-yard goods. 

Ans. Usually by the name of the mill in which they are made, 
although it is a common custom to choose a fancy name. 

Q. 2339. Will you name any of those? 

Ans. Yes; we had a competing make ourselves, which we called 
the “ Lyman T,” but the Lawrence goods were better and trod us 
out. Of other 4-yard sheetings I think the “Atlantic P” has been 
the most prominent brand. 

Q. 2340. Have you been aware of the “ Pacelot L L” in the market ? 

Ans. I have heard the brand spoken of. 

Q. 2341. Would the continued use by the defendants upon 4-yard 
brown cottons of the L L tend to deceive the trade or the public or 
any substantial portion of either ? 


Objected by the defendants’ counsel as leading, irrelevant, and 
calling for the individual opinion of the witness. | 
Ans. I feel sure that it would. 


361 Q. 2342. Please state whether or not all 4-yard brown cottons 
with which you have been familiar are put up with substan- 
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tially the same fold, about 18 inches wide, and whether they do not 
differ in this regard from brown cottons belonging to other classes. 

Ans. Nearly all 4-yard brown cottons are put up into 18-inch 
folds, as are the heavier weights; the lighter weights are put up in 
narrow folds, as a rule. 

Q. 2343. Please state what the following words signify or import 
in the trade: ‘ Wamsuttas, Fruits, Pepperalls, Lonsdales, and 
Augustas,” and whether, in connection with those words, letters of the 
alphabet are used, in the parlance of the trade, and you may state 
in what respect, if any, the use of these words respectively corre- 
spond to the use in the trade of the letters L L of which you have 
spoken. 

Ans. These are the names used by certain large mills to designate 
their goods, and, although all or nearly all have letters used in con- 
nection with these names, the product of the principal style made 
by each of them is so large and the goods have become so well 
known under these names ‘iat the letters referred to are rarely used 
either in speaking of the ditferent styles or in ordering the goods by 
the trade. In this respect the product of these large mills is in 
marked contrast with the 4-yard goods made by the Lawrence Man- 
facturing Company, these letters seeming to be a sort of pet name 
with the trade, so that jobbers and commission houses alike are 
accustomed to calling these goods * L lL,” instead of “ Lawrence ” or 
“Lawrence L L.” In this market, certainly, any jobber receiving 
an order .by mail for a bale of LL would.not be surprised but 
would send the Lawrence L L goods. 


Defendants except to so much of this answer beginning with 
the words “these letters seeming” to the end of the answer, as 
volunteered by the witness, irresponsive to the question, and ir- 
relevant. 


362 - Q. 2344. What do you say as to whether the adoption and 

use during recent years, and the continued use hereafter, by 
others than the Lawrence Manufacturing Company of the letters L 
L in stamping 4-yard sheetings 1s in accordance with the best rules 
of commercial integrity ? 


Defendants object to the question as being irrelevant and calling 
for an individual opinion of the witness. 


Ans. In my judgment the great majority of the selling agents of 
the large corporations making cotton goods would advise the owners 
of the mills not to injure their competitors in this way, as it is done 
in this case. 

Q. 2345. In the cotton-goods trade, in building up a trade repu- 
tation under a trade-mark, what difference, if any, does it make 
whether the product is large, moderate, or small? 

Ans. It makes all the differencein the world. Goods being equally 
well made and sold with equal ability, the building up a national 
reputation for a brand of cotton goods mainly hinges on the amount 
of the product. 
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Q. 2346. If you are familiar, and have been for many years, with 
the goods stamped “Atlantic L L” and “Atlantic P,” please state 
generaily the comparitive products of these goods with that of com- 
plainant’s 4-yard goods, and also the correspondences and differences 
between them in the trade. 

Ans. The combined products of these two styles of Atlantic goods 
is and has been very much smaller than the product of the Law- 
rence L L, and the Atlantic Mills, making, as they always have, 
quite a variety of styles of brown cotton goods, the product of no 

one of which has been much greater than some others, have always 
been known by the trade as Atlantic A, H, P, L UL, ete., the word 
Atlantic always being used in speaking of or designating the goods 
made by this mill. 
Q. 2347. Asa matter of fact, has there been any confounding in 

the trade or is there likely to be between complainant’s 4-vard goods 

and Atlantic L L; and, if not, why not? | 
363 Ans. No; the immense product during many years of the 
L L brand of the Lawrence Manufacturing Company has led 
to a usage in the trade of saying L L when Lawrence L L is meant, 
while the other style is always called Atlantic L L, and the different 
fold and entirely different quality of the cloth leaves little, if any, 
chance of misunderstanding. 

Cross-examination : 


X Q. 2348. What department of business in your firm during 


recent years in which you have been engaged in the dry-goods busi- 
ness have you attended to? 


Ans. Selling goods and general manager of the business. 


X Q. 2349. As a commission merchant of cotton goods, how long 
have you been engaged in business ? 
Ans. Over 30 years. | 


X Q. 2350. As a commission merchant, you do not come in ac- 
tual contact with the goods you sell, do. you? 


Ans. Yes; we have a sample bale of each style open in our sales- 


room so that the cloth can be seen and handled by our customers as 
well as by ourselves. 


X Q. 2351. Do you sell the Lawrence L L brown coiton goods ? 


Ans. No, sir; we sell only the product of those mills that consign 
goods to our firm. 


X Q. 2352. You speak of Atlantic L L; what does L L mean to 
the trade when stamped on Atlantic goods ? 


Ans. It means the 5-yards style made by those mills. 


X Q. 2353. What does L L mean when stamped on Lawrence 
brown cotton goods ? 


Ans. It designates the style which is the principal product of 
these mills. 


X Q. 2354. What style is that ? 
364 


Ans. The 4-yards brown sheeting made by the Lawrence 
Company. 


X Q. 2355. How long since you have seen the stamp or label 
branded upon the 4-yards brown cotton made by the complainant ? 
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Ans. It may be a year or two, as I now seldom look over the job- 
ber’s stocks. 

X Q. 2356. Do you ever'remember to have seen L L brown cotton 
made by the complainant without the accompanying words “ Law- 
rence Mills?” 

Ans. No; only on their second quality goods. 

X Q. 2357. How is the second quality, 4-yards, goods of complain- 
ant stamped ? 

Ans. Shawmut L L, so far as I know. 

X Q. 2358. Double L when stamped on Lawrence brown cotton in- 
dicates to the trade 4-yard goods, does it not? 

Ans. It does to all the large buyers, but to a great many it only 
means a favorite style that they have beet in the habit of buying. 

X Q. 2359. Are not the Lawrence L L brown cottons always 
stamped with a picture of a bull’s head in addition to the words 
“Lawrence Mills L L?” 

Ans. Now, that you mention the vignette used on this style, I 
remember that.it is a bull’s head and think tbe gvods always bear 
“— stamp. 

X Q. 2360. Do you know any other 4-yard brown cottons stamped 
L L; if so, what are the brands? 

Ans. The only style I remember having seen is the one stamped 
“ Pacolet L L.” 

X Q. 2361. Do you sell goods in the foreign markets, especially 

that of China and Japan ? 
369 Ans. We do. 
X Q. 2362. Do you know whether the Lawrence 4-yard 
brown cottons are sold in those markets? 

Ans. I do not. 

X Q. 2863. Do you know a style of brown cotton made by com- 
plainant stamped X X? If so, state what letters X X indicate to the 
trade. 

Ans. I have seen the cloth; the name Lawrence and the letters 
X X are used to indicate the limited product of that style made by 
the Lawrence Company. 

X Q. 2364. Is the same true of their brown cottons marked X X X ? 

Ans. It is. 

X Q. 2365. Does not the brown cottons stamped X X and XXX 
differ from each other and from the L L in weight ? 

Ans. They do. 

X Q. 2366. Are not these letters used by complainant to indicate 
to the trade the different weights or grades of their brown cotton 
goods? I refer tothe X X, X X X, and L L’s. 

Ans. They are. 

X Q. 2367. Is it not well understood in the trade that the Law- 
rence L L and the other 4-yards brown cotton stamped L L, such 
as the Pacolet L L, are made by different mills? 

Ans. It is when both the words Lawrence and Pacolet are used 
when speaking of the two styles, respectively. 

X Q. 2368. Is it not apparent upon an inspection of stamps that 
the goods are made by different mills ? 
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Ans. It is when the buyer actually sees the goods. 
NATHAN HOBART. 


LoweEL.t LINCOLN, being first duly sworn and interrogated by Mr. 
RAYMOND, testified as follows: 


366 (. 2369. Please state your name, age, residence, and occu- 
pation. 

Ans. Lowell Lincoln; New York city ; 50 years of age; commis- 
sion merchant and member of the firm of Catlin & Co.; this firm is 
the selling agent of the Atlantic Mills. 

Q. 2870. I understand that the firms with which you have been 
connected for upwards of ten years have been the agents of the At- 
lantic Mills, having the exclusive sale of the product of said mills ? 

Ans. They have. 

Q. 2371. You may please state whether there has been any con- 
fusion in the trade or any competition therein between the brown 
cottons made by the Atlantic Mills and stamped with the L L, on 
the one hand, and the 4-yard goods made by complainant and 
stamped with the same letters, and whether there is any likelihood 
of said goods being confounded in the trade for each other, and you 
may state any facts or reasons which may occur to you in the 
premises. 


Objected to as irrelevant. 


Ans. There has not been and there is no likelihood for any com- 
petition, because one is a 4-yard sheeting and the other is a 5-yard 
sheeting—two distinct grades. 

Q. 2373. You may state whether or not there is a difference in 
these goods in the appearance and in the touch, and whether as a 
rule they have not been folded different. 

Ans. There is a difference in appearance, feeling, and weight, and 
they have been as a rule folded differently, one as a 13-inch fold 
and the other 18 inches or about, the Atlantic being finer and 


THE LAWRENCE MANUFACTURING CO. VS. 


lighter and being folded in 13-inch folds. 


Q. 2374. Has the Atlantic Mills recently put up any 5-yard goods, 
and stamped the same L L and folded the same in a wide fold; and, 
if so, for whom and upon whose request was it done, and to what 
extent was this done? 

Ans. We have lately sold to Marshal Field, and he re- 
quested the wide fold. It could not have exceeded 50 bales, 
but as to that I do not remember. We had previously put up a few 
in the broad fold, and they knew it and selected the broad fold, but 
the amount we put up in a broad fold were an inappreciable per- 
centage. 

Q. 2375. Were they 4 or 5 yard goods? 

Ans. 5-yard goods. 

Q. 2376. Has the Atlantic Mills since 1876 made any 4-yard brown 
cottons and stamped the same with L L—Atlantic L L? : 

Ans. No, sir. 

Q. 2377. I understand your experience as sales agent for the At- 
lantic Mills began in 1876. Is that correct? 
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Ans. It is. 

Q. 2378. Will you please state in round numbers what during 
recent years—say 5 years, more or less—the average output of the 
Atlantic L L 5-yard cotton has been? 

Ans. It has varied from 30 to 65 bales a week, perhaps averaging 
40 bales a week. 

Q. 2379. This would be an average of between 40,000 and 50,000 
yards a week, would it not? 

Ans. It would. 

Q. 2380. What do you say, Mr. Lincoln, as to whether the use and 
continued use by these defendants upon 4-yard brown cottons of the 
capital letters L L in theirstamp is in accordance with the best rules 
of commercial integrity ? 

Ans. I do not think it is. 


Excepted to above answer and question by defendants as leading, 
irrelevant, and calling for the individual opinion of the witness. 


368 Cross-examination by Mr. Frazer for all the defendants: 


X Q. 2381. Does the Atlantic Mills manufacture different grades 
of brown cotton goods? If yes, please state what they are. 

Ans. It does. They are the A, H, P, D, V, and L L. 

X Q. 2382. What do those letters indicate when stamped on At- 
lantic goods? . 

Ans. They indicate the grades. 

X Q. 2383. What does L L indicate wlion stamped on brown cot- 
ton made by the Lawrence Mill? 

Ans. Indicates their 4-yard sheeting, I suppose. 

X Q. 2384. Then it indicates a grade, does it not? 

Ans. It does. 

X Q. 2385. Is it not a well-established custom of manufacturers 
of cotton goods to indicate the different grades cf their goods by the 
letters of the alphabet, either single or in connection with other let- 
ters or duplicate letters, in connection with the name of each mill, or 
some fancy name? 

Ans. It 1s. 

X Q. 2386. Is it not a fact that all or nearly all of the letters of 
the alphabet are thus used by the different mills? 

Ans. It is. 

X Q. 2387. Is it not a fact well known to the trade that these dif- 
ferent letters of the alphabet are always used in connection with the 
name of the mill or some fancy name adopted by the mills for its 
goods, and thus stamped on the goods? 

Ans. Yes; they are so stamped. 

X Q. 2388. Is it a fact that any mill uses letters alone—that is, 
stamped on their goods to indicate the grade or quality, without the 
additional stamp of the name of the mill or some fancy name? 

Ans. Not often. I don’t absolutely know it of my own knowledge, 

but have an impression that it has been done. 
369 X Q. 2389. Can vou give any instance of it? 
: Ans. No. 
30—1039 
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X Q. 2390. Is it not a fact that 1t is only by use of the name of 
the mill or some fancy name that the manufacture of the goods is 
distinguished ? 


This, the previous, and any subsequent questions upon the same 
subject are objected to, together with the answers thereto, as irrele- —! 
vant, incompetent, and not proper cross-examination, and defend- _— $ 
ants’ counsel are requested to defer such testimony upon the subjects é 
indicated until they shall have entered upon their proof and called 7 
their witnesses. | 


Ans. It is. 
X Q. 2391. Do you know classes of brown cotton. goods made by 


complainant which are stamped in addition to the name of the mill 
with the letters X X and X X X? 


The same objection as last noted is repeated to this question, and 
the witness is instructed by counsel for complainant that, partially 
because this question does not relate in any manner to any subject- 
matter of his direct examination, it is optional with him whether 
or not to go into the matter inquired about, and he may decline so 
to do with perfect propriety. 


Ans. I understand they make and stamp sheeting with those let- 
ters, but I am not familiar with them and could not tell at this mo- 
ment the weights and grades of these goods. I have never either 
bought or sold the Lawrence Manufacturing Company’s goods. 

X Q. 2392. The letters X X and X X X do indicate, when stamped 
on Lawrence brown cotton goods, different grades or weights, do 
they not? ‘ 

Ans. I think they do. 

X Q. 2393. Do those letters, when alone on brown cotton goods, 
indicate that they were made by the Lawrence Mills? 

Ans. No. 
370 X Q. 2394. Then without the addition of the words “ Law- 
rence Mills” there would be nothing to indicate who were 
the manufacturers ? 

Ans. No. 

X Q. 2395. Do the letters L L alone on brown cottons indicate by 
whom the goods have been made? | 


The objection last noted is continued and the same instruction is 
given to the witness, and the question is further objected to as im- , 
plying a state of facts contrary to the testimony of the witness on 3 | 
cross-exaln ination. 


Avs. To save time I will decline to answer. 

X Q. 2396. Do the letters L Lon brown cotton goods, unaccom- 
panied by the words “Atlantic Mills” or “ Lawrence Mills” or some 
other name, indicate by whom the goods have been made ? 7 


Same objection ; same instruction. 


Ans. Same answer. 


X Q. 2397. Same question repeated. 
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Same objection; same instruction. 


Ans. Same answer. 

X Q. 2398. Were you ever in the retail trade in cotton goods ? 

Ans. I was not. 

X Q. 2399. Do you know how long the Atlantic Mills have used 
the letters L L on brown cotton goods? 

Ans. Of my own knowledge, since 1876. 

X Q. 2400. Have you any information of those mills using those 
letters prior to 1876? 

Ans. I have. 

X Q. 2401. If so, what is that information and how long? 

Ans. I have a letter in my pocket which gives those facts—since — 
1862. 

Question and answer objected to as incompetent. 


371 X Q. 2402. Have the Atlantic L L always been a 5-yard 
goods ? 5 

Ans. Not always, but nearly always.. 

X Q. 2403. How near did they ever come to being a 4-yard goods? 

Ans. I don’t. know of my own knowledge that they ever used L L 
on anything but a 5-yard sheeting. 

X Q. 2404. Have you any information that they used those let- 
ters on any other than a 5-yard goods? --And, if so, please state it. 


Objected to as incompetent. 


Ans. I have information that they used iton a 4.56-yard goods in 
1862. 

X Q. 2405. In what places have you been engaged in the dry 
goods or cotton goods business ? 

Ans. In Boston and in New York. 

X Q. 2406. Are those the only places. 

Ans. Yes. 


So far as this cross-examination has been objected to, redirect ex- 
amination is declined for the reasons stated. 


LOWELL LINCOLN. 


The following telegram was offered on behalf of the complainant: 


“ Boston, Mass., Aug. 30, 1886. 
“To J. H. Raymond, Murray Hi!l Hotel, New York: 

“Replying to your inquiry about our L goods, our first sales of 
cottons stamped with single letter L was in June, 1866, and last 
sales on March 21st, 1867. Grade of these goods was exactly same 
as our double L goods. In other words, during first quarter of 1867 
we substituted our present mark for the single letter L without any 


change in, the goods themselves. 
“ (Signed) L. M. SARGENT.” 


372 It was stipulated that the above copy might be used in lieu 


of the original; that Mr. Sargent is the treasurer of the com- 
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plainant company, and that if examined he would testify as con- 
tained in said telegram, and, subject to the right to introduce ad- 
ditional testimony as tothe subject-matter of said telegram and 
reserving the right to except to the subject-matter of said telegram 
for relevancy, the defendants waive the cross-examination of Mr. 
Sargent. 

It was further stipulated that complainant may reserve the right 
to examine Mr. Cornelius N. Bliss, of New York, prior to October 
Ist, 1886, as a part of its testimony-in-chief, upon written interroga- 
tories, the cross-interrogatories to be first submitted to complainant’s 
counsel in Chicago, and to be strictly limited to the special subject- 
matter of the direct interrogatories; and if complainants elect so to ex- 
amine Mr. Bliss and shall desire to do so upon receipt of said cross- 
interrogatories, then the interrogatories for complainant and defend- 
ant shall, without a formal dedimus protestatum, be forwarded to Clin- 
ton S. Harris, notary public, ete., by whom the said witness shall be 
so examined, the defendants reserving the right to except to any or 
any part of the questions and answers in the deposition of said 
C. N. Bliss for relevancy or competency. 

Further, that defendants’ time for taking testimony under pre- 
vious stipulations shall begin Sept. 1st, 1886. 

And thereupon and subject thereto complainant’s testimony-in- 
chief was closed. 

New York, 31st August, 1886. 
J. H. RAYMOND, 
For Complainant. 
JAMES S. FRAZER, 
Solicitor for Tennessee M’f’g Co. and Evansville Cotton Mills. 
N. J. ALDRICH, 
For Aurora Cotton Mills. 


373 STATE OF New York, ms 
County of New York, f°’ 


I, Charles R. Clarke, a notary public in and for said county, in 
said State, do hereby certify— 


That, beginning at eleven a. m. on the 30th day of August, 1886, 
by agreement of the parties as above noted, I took the depositions 
of the foregoing witnesses, Martin I. Cooley, Nathan Hobart, and 
Lowell Lincoln, having first duly sworn them, and reduced the same 
to writing in their presence, and that the same were signed by them, 
respectively, as and for their depositions in said causes. 

I do further certify that the said counsel for the respective parties 
to said causes did, in my presence, waive all objections based upon 
the notices for and the time and place of taking said depositions, and 
did consent that the same should be taken before me with the same 
effect as if I had been appoinied a special examiner iin each of said 
causes. 

I further certify that I am not of counsel or an attorney, or other- 
wise interested in the event of either of said causes. 
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In witness whereof I have hereunto set my hand this 31st day of 


August, A. D., 1886. : 
CHAS. R. CLARKE, 
Notary Public in and for the County and State Aforesaid. 


My fees, $18.80; paid by complainant. 
CHAS. R. CLARKE. 


Certificate of appointment of the notary attached. 


CHICAGO, ILL., Sept. 25th, 1886. 
We certify that the foregoing 373 pages of printed matter contain 


a true copy of the original depositions (except of the captions) taken | 


in these causes, said originals being filed in the clerk’s office of the 
United States circuit court, at Chicago, Illinois, in case of Lawrence 
Manufacturing Company vs. Aurora Cotton Mills. 


(Signed) RAIMOND & RAINEY, 
Sol’s for Lawrence M’f’ng Co. 
374 And the complainant also read the depositions of [lestius 


S. Smith, Andrew Keck, and N.S. Byrom, taken by defend- 
ant on its behalf, but not read by it, as follows: 


375-377 Er-ata red-inked in proper places.—C. C., cl’k. 


378 Circuit Court of the United States, Northern District of 
Illinois. In Chancery. 


LAWRENCE MANUFACTURING COMPANY 
vs. 
AvurRoRA CotTron MILLs. 


In pursuance to agreement of parties the deposition of I[lestius S. 
Smitn is taken, on behalf of defendant, before P. H. T. Mason, no- 
tary public in and for the county of Cook, in the State of Illinois. 


Complainant appears by its counsel, Mr. W. G. Rainey, and de- 
fendant by its counsel, Mr. A. J. Hopkins. 


Ixestius 8S. SmiTH, being first duly sworn, deposes and says: 


Ques. 554. What is your name, residence, and occupation ? 

Ans. Illestius S. Smith; 8642 Prairie avenue, Chicago, Ilinois; 
occupation, dry goods. 

Ques. 555. With what house, if any, are you associated in busi- 
ness ? - 
Ans. J. V. Farwell & Co., of Chicago, [Ilinois. 

379 Ques. 556. What business is J. V. Farwell & Co. engaged 
in, and lrow extensive is it? 

Ans. The business of dry goods. 
goods houses in America. 

Ques. 557. How long have you been in the employ of the firm ? 
Ans. Since September 12th, 1868. 
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Ques. 558. What position do you hold with the firm ? 

Ans. Assistant in the domestic department. e 

Ques. 559. In the department in which you are engaged for J. Y: 
Farwell & Co. have you handled what is known as brown sheetings 
of different grades; and, if so, to what extent? 

Ans. I will say this, that since the fall of 1869 I have been in thts 
domestic department continuously. During my first year’s service 
I had charge of the brown sheeting stock. : 

Ques. 560. Are you acquainted with what is known in the tradé 
as Lawrence “ double L” sheeting ? 

Ans. Yes, sir. . 


Ques. 561. Are you acquainted with any other “ double L” sheet- 


ing that is handled in the trade? And, if so, go on and state what! 
other “LL” sheetings you know in the trade. 


‘ 
Objected: to by complainant’s counsel as irrelevant and imma- ¢ 
terial. | $ 


Ans. Yes; I am acquainted with other “L L” sheetings during : 
the time I have been employed in the house. We have had, from 
time to time, various sheetings branded “ L L,” such as—I will say ° 
this, that there have been quite a number of brands of “L L’s” of ° 
muslin. The following are simply a fewof them: “ Victoria L L,” 
“Clarion L L,” “ Pacolet L L,” “Atlantie L L,” “Albany L L.” 

Ques. 562. Do you know in the trade an “ L 
called the “Shawmut L L?” 

Ans. Yes, sir; I do. 


Ques. 563. What manufactory produces that sheeting ? 
380 Ans. The same company that manufactures the Lawrence 
"ieks 


Ques. 564. What do the letters “LL” on the sheeting mentioned 
by you indicate in the trade? 


Ans. As I understand it, simply a name to describe the sheeting. 

Ques. 565. What do the letters “LL” describe when placed on 
sheetings in the trade? 

Ans. To designate one brand of sheeting from another. 


Ques. 566. Do they or do they not, standing alone, indicate the 


origin or ownership of the goods manufactured ? 
Ans. They do not. 


Ques. 567. How are orders given and filled in the trade on “L L” 
sheetings ? 


L” sheeting which is 


Same objection by complainant’s counsel. 


Ans. I don’t know that I get your meaning. 
Ques. 568. Suppose an order for ten bales of “LL” sheetings 
should come to your house, what would you do? 


Same objection by complainant’s counsel. 


& 


Ans. Write the parties who sent the order, askin 


g them what 
“double L” they wanted. 


Ques. 569. Repeated to witness. 
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Same objection by complainant’s counsel. * 


Ans. We should not fill the order unless it indicated the kind of 
sheeting wanted—giving the name. 
Ques. 570. Please explain that fully, Mr. Smith. 


Same objection by complainant. 


Ans. Because we keep a number of brands of sheetings that are 
branded “ L L,” and there are others that sell almost as well as Law- 
rence “L L,” viz., Atlantic “LL;” or they might want some of the 
other “ double L’s,” so it would not be safe for us to guess at the 
“TLL” they wanted. 

Ques. 571. How long have you known the Atlantic “ L L” sheet- 
ing in the trade? 

Same objection. 


Ans. I can’t state the exact date, but some time in 1870. 
381 Ques. 572. What is the fact-as to whether or not the firm 
of Farwell & Co. were dealing in Atlantic “LL” when you 
first went with that firm in 1868? 


Same objection. 


Ans. I did not go into the domestic departinent until the fall of 
1869, and I went into the brown sheeting:stock at that time. I don’t 
remember, 1n regard to Atlantic “ L L,” of knowing anything about 
them until 1870, as I stated before. 

Ques. 573. You stated that the Lawrence “LL” and the Shaw- 
mut “ LL” are manufactured by the same company. What is the 
difference, if any, between the Shawmut “ L L” and the Lawrence 
“LL” sheeting? Explain fully. 

Ans. Sometimes they state that they are seconds of Lawrence “ L 
L’s,” and at other times that they are identically the same thing as 
the Lawrence “ LL,” both in weight and texture, claiming that they 
are in fact the Lawrence “ L L,” the only difference being they are 
branded Shawmut “ L L.” 


Answer objected to as being hearsay. 


Ques. 574. When you say “ they ” in the answer just given whom 
do you mean? 

Ans. Lawrence Mills’ authorized agents. 

Ques. 575. Have you handled the Shawmut goods under the cir- 
cumstances given in your answers to the two preceding questions? 

Ans. Yes, sir; at various times. 

Ques. 576. You mentioned in one of your preceding answers an 
“L L” sheeting known in the trade as “Albany LL.” How long 
has the Albany “LL” been handled in the trade? 


Same objection. 


Ans. J. V. Farwell & Co. have been selling Albany “ L L” six or 
seven years. 
Ques. 577. Has the Lawrence Manufacturing Company ever fur- 
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nished the firm of J. V. Farwell & Co. Albany “L L’s;” and, if so, 
to what extent? 
Ans. They have branded the same goods in weight and 
382 texture, claiming that they were the Lawrence “ L L,” in fact 
Albany “ L L.” “TI can’t state to what extent, but they have 
done so. 

Ques. 578. The Albany “LL” come in competition in the trade, 
do they not, with the Lawrence “ L L,” Beaver Dam “ L L,” Badger 
State “LL,” Aurora “LL,” and the “L L’s” of other manufact- 
urers? 

Ans. They only come in competition, or did at that time, with 
Badger “ L L’s” and Aurora “ L L’s,” and, I think, an “LL” that was 
made by a mill in Michigan, and more particularly come in com- 
petition in our house with Lawrence “ L L,” we invariably making 
the statement that they were the same as Lawrence “ L L” in weight 
and texture. 


The last clause of the answer objected to as incompetent and im- 
material by complainant’s counsel. 


Cross-examination by Mr. W. G. RaIney: 


Ques. 579. When you hear “LL” mentioned what do you think 
of? 

Ans. What “L J.?” 

Question repeated to witness. 

Ans. We don’t know what “ L L” they mean—what “LL” they 
have reference to—because we have so many “ L L’s” in our stock. 

Ques. 580. Do you think of silk or cotton goods when you hear 
“LL” mentioned ? 

Ans. If I was in the domestic department I would think of cotton 

oods. 

Ques. 581. You are in the domestic department, and therefore you 
do think of cotton goods; is not that correct ? 

Ans. Yes; when “L L’s” are mentioned. 

Ques. 582. What manufacture do you think of when you hear “ L 
L” mentioned, if any? 

Ans. I would not think that it meant Lawrence “ L L,” any more 
than any other “ L L” which we had in stock. 

Ques. 583. Why did you mention in your last answer the word 

“ Lawrence;” had I said anything about it? 
333 Ans. No; you did not say anything about it. Mv expla- 
nation is that Walter Smith, of New York city, of the firm 

of Smith & Hogg, claimed that their “ L L,” meaning ‘the Lawrence 
“LL,” is the only “LL” that the general public knew anything 


about. 
Ques. 584. Is it not a fact that in your trade since 1869 “ L L” 


goods made by the Lawrence Manufacturing Co. have been the most 


prominent goods in the trade stamped with “LL?” 
Ans. My remembrance is only from since 1870; from that time 


on for a number of years there were only two or three “ L L’s” that 
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we knew anything about, the Lawrence “LL” being at that time 
the most prominent. 
-Ques. 585. How long did it continue the most prominent “ LL?” 
Ans. Until other “ L L’s” came into the market. 
Ques. 586. Until the other “L L’s” you have referred to came 
into the market, when you heard “L L” mentioned didn’t you 
think of the Lawrence goods? 


Objected to as not proper cross-examination and as being irrele- 
vant and immaterial. 


Ans. At that time Lawrence goods were the most prominent. 
Ques. 587. Question 32 (586) repeated to witness. 


Objection also repeated. 


-Ans. Certainly. 

Ques. 588. How long since the other “ L L’s” you have mentioned 
came into the market? 

Ans. I can’t state exactly. 

Ques. 589. Give it as near as you can, Mr. Smith. 

Ans. Since 1871; that is as near as [ can get at it. 

Ques. 590. The fire referred to was fifteen years ago. Will you 
now state that you knew any of the other “ L L’s” referred to except 
the Atlantic anywhere near fifteen years ago? 

Ans. Since 1870 we have had Atlantic “* L L’s} and we have 

384 had one or two other brands of cheaper grade of goods that 

were branded “L L,” but I- don’t remember of any other 

“Tl, L” being on the market previous to 1871; I don’t mean pre- 
vious, I mean since 1871. 

Ques. 591. Is it not a fact that the Lawrence “LL” is still.the 
most popular brand of such goods in the market, and a greater 
quantity of them are sold than any other “ L L?” 


Objected to as not proper cross-examination, irrelevant, and im- 
material. 


Ans. There are more Lawrence “ L L” sold than any other one 
brand of “L L’s,” and in some sections of the country more of the 
Lawrence “ L L’s” are sold. 

Ques. 592. What private brand has J. V. Farwell & Co., which 
they stamp on their “ L L’s?” 


Objected to as not proper cross-examination, irrelevant, and im- 
material. 

Ans. Albany Mills “ L L.” 

Ques. 593. Are you sure the word “ mill” is on it? 

Ans. Yes, sir. : 

Ques. 594. Is it not true thatthe Aurora Cotton Mills have branded 
their brown cottons, and furnished the same to your house, Albany 
66 L L? ) 

Same objection by defendant. 


Ans. It is. ; 
Question repeated as to the Evansville Manufacturing Company. 


31—1039 
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Same objection by defendant. 


Ans. To my own knowledge I can’t state. 

Ques. 595. What is your information or impression on that sub- 
ject ? 

Same objection by defendant. 


Ans. As to the Evansville Mill I can’t say positively. 
Ques. 596. Do you ever receive any orders simply for “ L L” sheet- 
ings ? 
Ans. I don’t remember now ever having seen an order simply 
calling for “L L's.” They invariably mention the “L L” they 
want. 
385 Ques. 597. Was that true before these other “L L’s” you 
have mentioned came into the market ? 


Same objection by defendant. 


Ans. Yes; I think it was. My impression is that they always 
order giving the brand. 

Ques. 598. Is it not true that very often customers come to your 
store and speak to you about “L L” sheetings without referring to 
any particular make? 


Same objection by defendant. 


Ans. Yes; ‘they do. 
Ques. 599. When such inquiry is made what do you show such 


customer ? 
Same objection by defendant. 


Ans. In that case I should ask them what “LL” they meant, 
unless we had been talking before in regard to some particular “ L 

‘Ques. 600. You would think of the Lawrence “L L” upon such 
an inquiry, would you not naturally ? 


Same objection by defendant. 


Ans. No, I would not, because we have a big trade in Badger 
“L L's.” It would depend largely what section the customer came 
from. If he came from Wisconsin I would naturally infer he wanted 
Badger “LL.” If he came from Kansas he would probably ask 
for Lawrence “LL.” If he was from Illinois he would probably 
ask for Aurora “ L L.” 

Ques. 601. Then, if I understand the import of your answer, it 
is that if a customer from Wisconsin were to come into your 
store and ask for “L L’s” you would understand him to mean a 
brown sheeting branded with Badger State ; -is that correct ? 

Ans. Either that or Beaver Dam “L L.” That would be the 
natural inference, judging from my acquaintance and knowledge of 
the customers; but if you take a customer I did not know anything 
about, and I did not know what he had been in the habit of using, 
and he should call for “LL,” I would ask him, as is my custom, 

‘what “L L” he desired, 
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Ques. 602. But if he came from Kansas and asked you 
386 such a question, if I «understand the previous answer of 
yours, you would suppose he referred to Lawrence goods; is 

that correct ? 

Ans. If I knew the customer to be from Kansas, and he would 
ask me the price of “L L’s,” I would give him the price on Law- 
rence “L L.” 

Ques. 603. Suppose he was from Missouri or Nebraska or Iowa? 

Ans. If he was from Missouri I would infer that he wanted Law- 
rence “LL,” as they are largely used there. If from Nebraska, 
Nebraska merchants use about as many of Badger, Pacolet “L L,” 
Beaver Dam and Albany “L L” as Lawrence “ L L;” about equally 
divided, I might say. lowa the same as Nebraska. 

Ques. 604. In the case of the two last instances you would think 
of the Lawrence goods, would you not, as well as the other “ L L’s?” 

Ans. Yes: if a merchant came in from Nebraska or Iowa and 
asked for “L L” sheetings, I would ask him what “L L” he wanted 
or referred to, from the fact that they are not used so exclusively as 
in Kansas or Missouri. . 

Ques. 605. In sucha case would you not think of brown sheet- 
ings branded “LL” and made by one of the mills you have men- 
tioned ? 

Ans. Yes; certainly. 

Ques. 606. That would be the case-wherever the customer may be 
from, would it not? | 

Ans. Yes, sir; with the exceptions of Kansas and Missouri, where 
the Lawrence “LL” are sold largely, more than any other “L L” 
I have mentioned. 

Ques. 607. Is it not true that during the last ten years, on an 
average covering the ten years, that there have been more brown 
sheetings branded with “LL” and made by the Lawrence Manu- 
facturing Company than all the other “L L’s” in the market put 
together that come in competition with them in the trade? 


Same objection by defendant. 


387 Ans. I have no data from which I can answer that ques- 
tion. Perhaps, take five first years of the ten that would be 

true, the last five years would not be true. I don’t regard and we 
don’t so understand the various “ L L’s” made are competitors of Law- 
rence “ L L’s.” We have no “L L” in stock which we regard as the 
equal of Lawrence “ L L.” and customers so understand it, and in 
order to sell these other “ L L’s” besides the Lawrence we invariably 
make a difference in price. | 

Ques. 608. You have kept continuously the “ L L” sheetings made 
by the Lawrence Company in your stock ? 

Ans. Not continuously; with intervals here and there that we 
were not able to buy them on account of terms, etc. 


The foregoing question objected to by counsel for defendant. 
Ques. 609. It has been your purpose to keep them in stock to 
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supply the demands of your trade when you could get them at a 
price to suit you? 
Same objection by defendant. 


Ans. It has been absolutely necessary, because there is nothing 
else made that would take their place. 
Ques. 610. You have them in stock now ? 


Ans. Yes, sir. 
Ques. 611. Is it not true that you have handled the “ L L” sheet- 


ing made by the Lawrence Manufacturing Company during the 
past few years at a loss? 


Objected to by defendant. 


Ans. Occasionally ; yes; as well as some of the other “ L L’s.” 

Ques. 612. How many bales per week do you have on an average 
of the “ L L’s” made by the Lawrence Company? State as near as 
you can. 


Same objection by defendant. 


Ans. I can only answer that recently we have only been able to 
get about twenty-five bales a week. I can’t state the exact amount 
we use a week or monthor year. I have no data without referring 

to my books. 
388 Ques. 613. Have you not during some years sold as many 
as sixty bales a week? 


Same objection by defendant. 


Ans. Take at certain seasons of the year, say fall or spring trade, 
there are times we would sell as many as sixty bales a week. 


Direct examination by Mr. A. J. HopxKIns: 


Ques. 614. Is there any difference in the price of the Lawrence 
“TLL” and the Shawmut “ L L” in the trade; and, if so, which is 
the lower priced ? 

Ans. At times there is a difference, Shawmut being the cheaper ; 
at other times we have to pay as much for the Shawmut “LL” as 
we do for Lawrence “ L L.” 

Ques. 615. Is there any difference in the price between the Albany 
“LL” and the Lawrence “ L L;” and, if so, which is the cheaper? 


Question withdrawn. 


Ques. 616. Is the putting of the letters “LL” on Aurora sheet- 
ings calculated to and do they in fact deceive the trade in mistaking 
the goods for the Lawrence goods? 


Objected to as being a subject not brought out on cross-examina- 
tion and as leading. | 


_ Ans. No, sir; no man can be deceived in regard to the two sheet- 
ings, as I have stated before, the Lawrence “ L L” being the better 
goods, 
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Ques.°617. Is there any similarity in the brands of the Aurora 
“TL, L” goods and the Lawrence “ L L” goods ? 


Same objection by complainant. 


Ans. There is no similarity at all, except they both say “ L L.” 
Ques. 618. Would a person of ordinary intelligence in the trade 
mistake the one brand for the other ? 


Same objection by complainant. 


Ans. No, sir; it would not be possible. 

Ques. 619. Mr. Smith, look at question and answer No. 38 (590), 
and see if that is what you refer to when you say you wish to make 

a correction ? 

389 Ans. Question 35 (590); is the one [ had reference to. The 

question is this: “ The fire referred to was fifteen years ago. 
Will you now state that you knew any of the other ‘ L L’s’ referred 
to except the Atlantic anywhere near fifteen years ago?” 

Ans. “Since 1870 we have had: Atlantic ‘L L’s’ and we have 
had one or two other brands of cheaper grade of goods that were 
branded ‘ L L,’ but don’t remember of any other ‘ L L’ being on the 
market previous to 1871.” Now, I want to omit the correction I 
made, and the correction is: “I don’t mean previous, I mean since 


1871;” that is the error. 
Recross-examination by Mr. W..G. RAIney: 


Ques. 620. Is it not true that you sometimes, when a customer 
wants “ L L” sheetings, try to persuade him to take some of the 
other brands rather than the Lawrence? 


Objected to as not being proper recross-examination, as immaterial 
and irrelevant. 


Ans: Yes; when we are short of “ L L’s” and have not got enough 
to fill orders. 

Ques. 621. Did you ever try to induce any of your customers to 
buy your private brand “LL” made by the Aurora Company in 
preference to the “ L L’s” made by the Lawrence Company ? 


Same objection by defendant. 


Ans. No; never done anything of that kind. We wouldn’t be able 
to succeed in anything of that kind, because there is too much differ- 
ence, and because the Albany “L L ” made by the Aurora Mills were 
so poor that we could not sell them instead of their own goods—the 
Aurora “ L L’s.” 

Ques. 622. Did you ever try to persuade any of your customers 
to take the Aurora “L L’s” or any other “ L L’s” when you were 
out of Lawrence? 


Same objection by defendant. 


Ans. My answer to that is this: If a customer comes to me 
390 and asks me for Lawrence “ L L’s” and we were. out of them 
we would call his attention to Badger “ L L” as being the 
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nearest to Lawrence “ LL;” also Beaver Dam “ L L;” and if we were 
out of thuse brands would show him Aurora “ L L,” making the 
price less than Lawrence “ L L” as an inducement. 

Ques. 623. Is it not true that you have been enabled to put the 
Aurora, Badger State, Beaver Dam,and Albany goods onto the 
market the more readily because they were branded with “ L L?” 

Ans. No; these muslins—these different brands of “ L L ”—have to 
stand on their merit, and Lawrence “ L L” could not be superseded 
with any other brand. We could not substitute anything else for 
Lawreuce “ L L.” 

Ques. 624. Is it not an advantage to these other goods to have 
“LL” branded on them ? 


Same objection by defendant. 


Ans. No; they would sell equally as well with anything else on 
them. If you would call a customer’s attention to Aurora “LL” 
he might have a curiosity to see what it was and examine it, but 
would invariably drop it and buy Lawrence “ L L.” 

Ques. 625. Who orders the Albany “ L L” branded by the Aurora 
Company for your house ? 


Same objection by defendant. 


Ans. I can’t say positively ; it is either J. V, Farwell, Jr., J. K. Har- 
mon, or E. J. Wiggin; they may all three of them consult together 
in regard to it. ) 

Ques. 626. When you refer to “the trade” in your redirect ex- 
amination you have reference to the Jobbing trade, have you not? 

Ans. I have reference to the trade generally connected with the 
jobbing of dry goods to country merchants. 

Ques. 627. You have no reference to the consumer ? 


Ans. No, sir. 
ILESTIUS S. SMITH. 


391 The deposition of ANDREW KeEck, produced, sworn, and 
examined, deposes as follows: 


Q. 818. State your name, age, residence, and occupation, and how 
long you have been so engaged. 

Ans. Andrew Keck; live at Evansville, Ind.; I am 38 years old; 

I am in the dry-g goods business—member of the firm of Keck & 

Bacon, in the retail dry-goods business ; have been in business about 
eighteen years. 

392 Q. 819. State if, during that time, you handled brown 
sheeting. 

Ans. Yes, sir. 

Q. 820. State if ever you handled any brown sheeting of different 
grades and a grade upon which was stamped the letters L L to in- 
dicate the grade. 

Ans. Yes, sir. 3 

Q. 821. Please state what the letters L L, when ange upon 
sheetings, mean or indicate to the person buying. 
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Objected to, as witness has not shown he has knowledge of such 
subject. 


Ans. Indicates the weight or ‘ohitlies 

Q. 822. State if you know if there is a general custom among 
merchants and manufacturers as to the manner of indicating the 
various grades of merchandise. If so, please state what it is. 


Objected to as incompetent and immaterial. 


Ans. There is by letters thereon indicating their weight or qual- 
ity. That is a very general custom. 
Q. 823. To what extent does this custom prevail ? 


Objected to as incompetent and immaterial. 


Ans. It is a pretty general custom. 

Q. 824. Do the letters L L, when stamped upon sheetings, refer to 
or mean that said sheetings are the  ppatont of any one particular 
manulacturer ? 


Objected to as incompetent and ‘uihinterial. 
Ans. I don’t think so. 


Cross-examination by W. G. RaInEy, attorney for com- 
plainant: 7 


Q. 825. What do you understand a person to mean when he speaks 
to you of L L? 

Ans. I understand him to mean the brand of goods or the make 
of certain grades. 

Q. 826. You understand it to refer to sheetings, do you not? 

Ans. Well, sheetings; there are different things have ietters on 
them. 

Q. 827. You understand it to refer to sheetings, do you not? 

Ans. Yes, sir. 

Q. 828. Do you not also understand that it refers to sheetings 
made by some particular manufacturer ? 

- Ans. No; I think not. 

Q. 829. What L L sheetings are you familiar with ? 

Ans. We have L L sheetings from here and the Lawrence L L 

sheetings. 
393 Q. 880. How long have you known sheetings branded L L? 
Ans. Since—I can’t say exactly—probably ten years. 

Q. 831. Have you known them longer than ten years? 

Ans. I have not paid particular attention to them. 

Q. 832. You have sold L L sheetings longer than ten years? 

Ans. Yes, sir. 

Q. 833. What L L’s have you sold longer than ten years? 

Ans. I don’t know. 

Q. 834. Were they not made by the Lawrence Manufacturing 
Co.? 
Ans. Yes, sir. 
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Q. 835. They were known as Lawrence? 
Ans. I think so. 

Q. 836. If at that time anybody would have asked you for L L 
sheetings what would you have understood them to mean? 

Ans. I would understand Lawrence Manufacturing Co. 

Q. 837. How long has it been since you have known in the trade 
any other L L sheetings except those made by the Lawrence Manu- 
facturing Co.? 

Ans. Well, about three or four years. 

Q. 838. Is it not true that up to the past three or four years should 
any one have asked you about L L sheetings you would have under- 
stood them to mean Lawrence goods? 

Ans. Yes, sir. 

Q. 839. Do you keep Lawrence L L sheetings now in your stock? 

Ans. No, sir. 

Q. 840. What do you keep? 

Ans. We have the Argyle, the Henderson, Indian Head, and sev- 
eral other brands. 

Q. 841. Are these several brands of sheetings stamped with L L? 

Ans. No, sir; we don’t handle any now; we haven’t handled any 
for some time. 

Q. 842. What trade are you familiar with? 

Ans. Retail trade only, at Evansville: 

Q. 843. Do you buy for your house ? 

Ans. Yes, sir; I mostly do the buying. 

Q. 844. Is it not true that should any person ask you now for L 
L’s that you would think of Lawrence goods? 

Ans. No; I would ask them what brand they meant. 

Q. 845. You would not think that they meant Lawrence goods? 

Ans. ] don’t know that I would here, because we bave it here and 
have it quoted. 

Q. 846. Why would you ask them what brand they meant? 

Ans. I would think of Lawrence and of these mills. 
394 Q. 847. You would think of Lawrence? 


GIVENS: In connection with others. 
Counsel objects. 
Ans. Yes, sir. 


Redirect examination by GIvENs: 


Q. 848. In the cross-examination the phrase “ L L” sheetings has 
been repeatedly used. Is there any L L sheetings or other similar 
brands of sheetings made by different mills and the quality indi- 
cated by stamp L L? Please explain your understanding of this. 


Objected to as incompetent, irrelevant, immaterial, and as lead- 
ing. | | 3 
Ans. Yes, sir; there are different makes; the meaning of L L 


-would indicate quality. 
Givens: You don’t understand my question. 
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Ans. Yes, sir. 


Q. 849. Do you mean that there is a distinct class of sheetings 
known as L L sheetings? 


Objected to as leading. 


. Ans. Yes, sir. 


Q. 850. State if you have ever seen the letters L L alone upon 
sheetings. 


Objected to as not proper redirect examination. 


Ans. I don’t know that I can say that. 
Givens: Without anything else? 
Ans. Without anything else. 


Recross-examination : 


Q. 851. What quality of goods do you understand to be meant 
when L L sheetings are spoken of ? 

Ans. A certain weight goods. ~© | 

Q. 852. Made by what manufacturer ? 

Ans. I don’t know that I would have reference to any particular 
one. 

Q. 853. Would you understand it to mean goods made by the 
Lawrence Manufacturing Co.? 

Ans. Well, I once would have thought so, but since they make 
other L L’s it might apply to them. 

Q. 854. You would have thought it meant Lawrence goods up to 
the last three or four years, would you not? 

Ans. I don’t know whether I would or not. 

Q. 855. Have you already sworn that. you knew goods made by 
the Lawrence Manufacturing Co.? 

Ans. Yes, sir. 

Q. 856. Isn’t it a fact that you didn’t. know anything about Law- 
rence goods and had not sold Lawrence L L’s—that is, up to within 


the last three or four years; is that true? 
395 & 396 Ans. Yes, sir. 


Givens: State whether or not there may not have been at that 
time other sheetings stamped L L to which such an inquiry might 
have applied as well as to Lawrence. 

Ans. There may have been. 

ANDREW KECK. 


Subscribed and sworn to before me this 11th day of December, A. 


D. 1886. 
WILL. W. READ, 
Notary Public. 


397 INDIANAPOLIS, [ND., Dec. 15, 1886. 
Adjourned from St. Louis, Missouri, and taking the depo- 
sitions resumed. 


N.S. Byram, being produced, sworn, and examined, deposes as 
follows: 
32—1039. 
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Q. 941. State your name, age, residence, and occupation, and how 
long so engaged. 

Norman S. Byram; 55 years; Indianapolis, Indiana; wholesale 
dry-goods merchant; twenty-one years; ten years previous I was a 
retail merchant in dry goods. 

Q. 942. In what territory does your business extend and a mem- 
ber of what firm are you ? 

Ans. Indiana and Illinois; a member of the firm of Byram, Cor- 
nelius & Co. 

Q. 943. State if during your experience as a dry-goods merchant 
you have handled brown sheetings and become familiar with the 
manner in which they are stamped. If yes,state the manner brown 
sheetings are stamped to indicate to the trade the difference in man- 
ufacturers and difference in grades. 


Objected to as incompetent and im material. 


Ans. Yes; they are usually stamped with the name of the mill 
or corporations. Quality is designated, if more than one quality is 
made at the same mills, most usually by letters of the alphabet ; 
sometimes by figures. 

Q. 944. State whether or not you have handled brown 
398  sheetings made by different mills upon which was stamped, 
in connection with other words, the letters L L. If so, state 

the meaning attached to them as understood in the trade. 


Same objection, and also. because it has not been shown the wit- 
ness is familiar with such meaning in the trade. 


Ans. Ihave. The understanding of the trade is goods four yards 
of which will weigh a pound. 

Q. 945. State whether or not said letters when so used upon sheet- 
ing have any reference to any particular manufacture. 

_ Ans. No, sir. 

Q. 946. State whether or not you have ever handled or known in 
the trade Atlantic L L sheeting; and, if so, state for how long. 


Objected to as incompetent and immaterial. 


Ans. I have; from twenty to twenty-five years. 
Q. 947. Please state the custom of tie trade, in ordering sheetings, 
as to using both name and letter. 


Same objection. 


Ans. My custom—lI don’t know what. other people’s custom is— 
in ordering goods to designate the quality wanted, to use both the 
name and the letters usually branded on them. 

Q. 948. State whether or not it is a general custom among mer- 
chants and manufacturers to indicate the grade or qualities of nearly 
all merchandise by letters or numbers; ‘and, if yes, give some in- 
stances. 


Same objection; and, further, because the witness has not qualified 
himself on this point. 


Ans. In a great many kinds of cotton. piece goods it is, and also. 
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in some kinds of dress goods. In the cotton piece goods there are 
sheetings or brown muslin, canton flannels, and ticking. The goods 
made by Amoskeag Mills, by Peperill Mills, Nashua Mills, and a 
great many Southern cotton mills, and by numbers of printers of 
calico. The qualities are designated by letters of the alphabet. 


Cross-examination by W. G. RAINEY: 


Q. 949. Do you know of any trade-marks used on cotton goods ? 
If so, mention such as you can now recall. 

Ans. I do not think I do, or at least I cannot recall any at this 
moment. 

Q. 950. Do vou know what a trade-mark is? 

Ans. Well, I think Ido. A trade-mark is a designation or device 
er name that is registered in the Patent Office on certain kinds of 
guods or to designate certain kinds of goods. 

Q. 951. According to this knowledge of yours can you not 
399 recall any device or name that is used on goods which, when 
suggested in your hearing, would call to your mind auy spe- 

cific goods? | 

Ans. I cannot; no, sir. 

Q. 952. Did you ever handle or les’ in the wails ents on which 
were stamped the words “ Fruit of the Loom?” 

Ans. Not on the goods; no, sir. The “Fruit of the Loom” is 
stamped on a ticket that is put on the goods, or rather printed on 
the ticket. 

Q. 953. When you see or hear suck, words mentioned what idea 
comes to your mind ? 


Objected to. 


Ans. A bleached muslin manufactured by Mr. Knight somewhere 
in Connecticut or Rhode Island. 

Q. 9533. Do you not understand that these words “ Fruit of the 
Loom”, when so used on muslin, to be the trade-mark of Mr. 
Knight? 

Objected to. 

Ans. I do not; it means one quality of bleached muslin that Mr. 
Knight manufactures. 

Q. 954. Arethere any other words or letters which are familiar to 
you that have been used on muslins, which indicate to your. mind - 
by whom or what manufacturer such goods are made? If so, please 
state them. 

Ans. Yes; there is the Atlantic Mills, Amnoskeag A, Amoskeag 
B, Amoskeag ACA, Great Falls J, Great Falls EK, Nashua A, Nashua 
A A, Nashua AAA, ‘Nashua X, Nashua X X, Nashua X X X, Nashua 
F F, Nashua G G, Omega A, Omega AC A, Peperili R, O, and E, 
Granite Mill E BE, Granite Mill L L. That is about all I think of 
just new. 

Q. 955. Should one come to vour store and ask you for L L goods 
or should send you an order for L L goods, so many pieces of L L’s, 
with what would you fill such an order ? 


Objected to. . 
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Ans. Wabash L L. 

Q. 956. In your previous answer, wherein you enumerated cer- 
tain goods with certain letters thereon, you stated that you had 
given all that you could think of just thén. In that answer you 


mentioned Granite Mill LL. Please state what brought to your 


mind so soon Wabash L L’s, 
Ans. The previous question asked me. 
4 2 tel Do you keep Wabash or Granite L L’s in your stock, or 
oth ¢ 
_— keep Wabash L L and not Granite L L, at the present, at 
east. : 
400 Q. 958. By whom are the Wabash L L made? 
Ans. The goods that we are keeping at the present time are 
manufactured by the Evansville Cotton Manufacturing Co. 
Q. 959. Wabash is your private brand for such goods, is it not? 
Ans. Yes, sir. 
Q. 960. And the defendant company stamps the same on your 
goods, together with L L, at your request ? 


Objected to. 


Ans. Yes, sir. 

Q. 961. Why do you have such goods so stamped with L L? 

Ans. To designate the quality of them. | 

Q. 962. Why do you not have some other words put upon the 
goods to designate the quality? 

Ans. I do for other qualities. 

Q. 963. Why do you have the goods which you order stamped 
with L L not stamped with some other letters to designate such 
quality, or, in other words, why did you select L L? 


Objected to. 


Ans. Goods stamped with L L are generally known to the trade 
as four-yard goods, which is the weight of these goods that we have 
so stamped. 

Q. 964. Then, one reason that induced you to have L L stamped - 
on these goods was in order to indicate to the trade that they were 
of four yards to the pound ? 


Objected to. 


Ans. Yes, sir. 

Q. 965. Would not some other words or letters of common use in 
the trade have carried to the trade the same significance—that is, 
that they were four yards to the pound ? 


Objected to. 


Ans. No, sir; not unless they had been educated that way. 
Q. 966. Suppose you had had stamped on the same the words 
“four yards to the pound,” would not they have answered ? 


Objected to. 


Ans. I expect they would have answered the same purpose. 
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Q. 967. Do you not know in the trade a four-yard muslin as At- 
lantic P? 


Objected to. 


Ans. I know an Atlantic P, but whether it weighs four yards or 
not I do not know. Ido not know it as such. 

Q. 968. Do you know of any four-yard muslin, and how the same 
is stamped, except those stamped with L L? If so, please mention 
such as you can recall? 


401 Objected to. 


Ans. There is a Peperill R that I believe is a four-yard goods; 
there are a great many others if I can think of their names. 

-Q. 968. Why did you not select one of these other — 
marks or letters? 


Objected to. 


Ans. For the reason that the qualities of all four-yard goods are 
not the same, and L L not only designates the weight, but quality 
of the fabric, as to fineness and size of the threads of which it is com- 
posed, together with what is known to the trade as the count or 
number of threads to the square inch. 

Q. 970. Do you know what that count is? 


Objected to. 


Ans. I do not. 
Q. 971. But whatever it is your L L is of that count? 


Objected to. 


Ans. Yes, sir. 
Q. 972. Now, Mr. Byram, have you given us all the reason you 
know why you ordered such goods so branded for you ? 


Objected to. 


Ans. Well, there is probably one other reason and that is, that I 
can probably make more money out of them under my private 
brand than under anybody else’s brand. 

Q. 973. Is it not true that the trade had been educated up to a 
knowledge that L L meant four-yard goods of a certain quality and 
pick ? 

Objected to. 

Ans. Well, I think that is likely. JI would say yes. 

Q. 974. And such quality and pick is also well known to be dif- 
ferent from other four-yard gouds in the market ? 


-Objected to. 


Ans. Yes. 
Q. 975. How long, to your knowledge, had such goods this repu- 


tation in the market? 
Objected to. 
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Ans. I would say twelve or fifteen years. 
Q. 976. What particular manufacture, if any, of L L sheetings 
built up this reputation in the trade twelve or fifteen years ago? 


Objected to. 


Ans. Well, I suppose the Lawrence Manufacturing Co.; at least 
they were the first that made a specialty of it that I know of. 
Q. 977. At that time, when you heard L L’s mentioned, 
402 you understood that it referred to goods made by the Law- 
rence Manufacturing Co., did you not?. 


Objected to. 


Ans. Not always. 
Q. 978. It did sometimes ? 


Objected to. 


Ans. Possibly; I would think so. 
Q. 979. Do you handle the L L sheetings made by the Lawrence 
Manufacturing Co. ? 


Objected to. 


Ans. I do. 
Q. 980. Is it a benefit to you or your trade to have L L branded 
on your sheetings? 


Objected to. 


Ans. Well, I think it is. 
Q. 981. Do you ever push your Wabash L L’s in preference to the 
Lawrence L L’s? 


Objected to. 


Ans. Yes, sir. 
Q. 982. Do you ever keep concealed on or keep off your tables 
Lawrence L L’s and keep exposed to view your Wabash L L’s? 


Objected to. 


Ans. Yes, sir. 


Q. 983. Is it not true that you_have customers who much prefer 
Lawrence L L’s to your Wabash L L’s? 


Objected to. 


Ans. We have some customers that prefer Lawrence L L’s and 
others who will pay us more for the Wabash L L’s than for Law- 
rence L L’s and buy them in the same bill. 

Q. 984. Should a new customer order from you L L sheetings 
would you not suppose that he meant or wanted the Lawrence 
goods? 


Objected to. 


Ans. Not if he did not mention Lawrence in his order. 
Q. 985. There was a time before you dealt in other four-yard 
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goods branded with L L that should a customer order from you 
L L sheetings you would have understood it to have referred to 
Lawrence L L’s, would you not? 


Objected to. 


Ans. I don’t think there is, sir, for the reason that I have sold 
goods manufactured by the Lawrence Manufacturing Co. and bought 
from their agents goods stamped with L L and branded different 

| from Lawrence Mills; they were branded Shawmut L L. 

403 Q. 986. At the time before you handled or knew other four- 
yard goods stamped with L L except those made by the Law- - 

rence Manufacturing Co., including the Shawmut, should you have 

received an order for LL sheeting, could it have referred to the 

make of any other mill which made a four-yard goods and branded 

with LL except te the Lawrence Manufacturing Co., as far as your 

knowledge went ? 


Objected to. 


Mr. Givens asks to have question reread. 

Ans. I can’t say; it has been so long, and I don’t recollect whether 
I handled such goods before that time. 

Q. 987. Before what time? 


Objected to. 


Ans. Previous to handling Lawrence.L L’s or Shawmut L L’s. 
Q. 988. Is there anything stamped on your L L sheetings besides 
the word Wabash ; and, if so, what is it? 


Objected to. 


Ans. I can’t answer that question, as we put heavy on some grades, 
but I think not. 

Q. 989. Now, will you state here that vou did not have such 
sheetings branded L L for the one reason, among others, to put them 
into competition with the L L’s made by the Lawrence Manufact- 
ing Co.? 


Objected to. 


Ans. I did not, because I ask more money for Wabash L L than 
for Lawrence Mills L L. 

Q. 990. Did you not have L L put on your goods in order to ob- 
tain a benefit therefrom on account of the popularity of L L sheet- 
ings which had been built up by the Lawrence Manufacturing Co. ? 

Objected to. 

Ans. I can’t say that I did particularly. I had it put on because 
there was so many other brands of L-L’s in the market and because 
I wanted a private brand of my own. 

Q. 991. And because you wanted to get with other L L’s whatever 
benefit there was in the trade coming to such goods by reason of the 
fact they were stamped with L L. Is that correct? 


Objected to. 
Ans, Yes, sir. . 
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Redirect : 


Q. 992. State whether or not you use your private brand Wabash 
on other grades of sheeting besides the four-yard goods? 


Objected to as incompetent and immaterial. 


Ans.. Yes, sir. 
404 Q. 993. State on what grades. 


Same objection. 


Ans. Four other grades, A, B, C, and D. 

Q. 994. In answer to one of the cross-questions you are made to 
say that you concealed the Lawrence L L’s from customers’ view. 
Please explain what you mean by that answer. 


Same objection. 


Ans. I don’t mean that I conceal thein, but I don’t keep them in 
the same line with other sheetings or together with the other 
sheetings, but in another part of my store, and do not make them 
as prominent as I do the other goods of the same line or character. 


Recross: 


Q. 995. Is it not true that the defendant Co. manufactures for you 
the other four grades of sheeting on which is stamped Wabash and 
the letters A, B,C,and D? And, if so, give the weights of these re- 
spective grades. 


Ans. They do, and they grade, respectively, 2.85 yards, 3 yards, 


3.50 yards, and five yards to the pound. 
3 NORMAN S. BYRAM. 


Subscribed and sworn to before me this 15th day of December, 


ORLANDO KNOWLTON, 
Notary Public. 


1886. 


No other witness present; adjourned to 9.30 a. m., December 16, 
1886. 


4044 And the complainant read and referred to a hindi of which 
this is the title page, to wit: 


“Vol. XIX. No. —(number torn off.—Cl’k). Sheldon’s Weekly 
Dry-Goods Price List, published by J. D. Sheldon & Co., No. 115 
Worth street, New York. Wednesday, September 22, 1886. Terms 
(with Buyers’ Reference Book), $5 per annum. Single copies, 25 
cents.” 


And of said book the following, page 28, displayed advertisement 
of the Lawrence Manufacturing Company was read by complain- 
ant, to wit: 
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“Townsend & Yale, 
Agents, 
[Vignette, Bull’s Head. ] 
Lawrence Manufacturing Company. 


LL, XX, & XXX 
Brown Cottons, 
Canton Flannels, 

Denims & Tickings, ' 

Staple & Fancy Hosiery and Underwear. 
345 & 347 Broadway, New York; 
17 Kingston St., Boston ; 

230 & 232 Chestnut St., Philadelphia; 
160 & 162 Market St., Chicago.” 


405 The defendant then read the following depositions, con- 

tained in, from this page 405 to page 660 inclusive, begin- 
ning with Jonathan C. Bowker and concluding with Alonzo George, 
page 660, vol. 3 of this transcript, as follows: 


United States Circuit Court, Northern Dist. of Illinois. 


LAWRENCE MANUFACTURING COMPANY 
vs. 
AURORA CotTTon- MILLS. 


United States Circuit Court, Western Dist. of Wisconsin. 
SAME vs. BEAVER Dam Corton MILLs. 
United States Circuit Court, Dist. of Indiana. 
SAME vs. EVANSVILLE Cotton MANUFACTURING COMPANY. 
United States Circuit Court, Middle Dist. of Tennessee. 
SAME vs. TENNESSEE MANUFACTURING COMPANY. 


The deposition of Jonathan C. Bowker, of Lawrence, in the State 
of Massachusetts, taken by consent at the office of the Atlantic 
Cotton Mills, at Lawrence, Massachusetts, May 22nd, A. D. 1886, 
in the presence of W. G. Rainey, counsel for complainant, and 
D. C. Givensand J. M. Dickinson, representing all of said defend- 
ants, all formalities as to notice, caption, and certificate waived. 


It is agreed that all exceptions except those above waived may be 
taken at the trial to any question and answer the same as if noticed 
at the time of writing them. 

It is agreed that this original may be handed by the notary taking 
it to one of the counsel of defendants, and that the same may be 
filed in either of said suits, and a copy certified as correct by said 
attorney may be filed in each of the other cases, with the right re- 
served to complainant of using the original at any stage in either of 
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This deposition was taken on behalf of the defendants in said 
suits. 
Said witness, being duly sworn, deposes as fo:lows: 
Q. 1. Give your age, residence, and occupation. 


Ans. My age is very near sixty-eight years. I reside in Lawrence, | 


Massachusetts, and my occupation is book-keeper and paymaster of 
the Atlantic Cotton Mills. 

406 Q. 2. How long have you been engaged in the capacity of 
book-keeper for said mills? 

Ans. A little over thirty years. 

Q. 3. Have you not, during said period, kept records of the pro- 
duction of cotton goods by said mills, showing the weights of and 
the marks upon such goods respectively 4 

Ans. I have. 

Q. 4. Please state whether or not the Atlantic Cotton Mills man- 
ufactured a cotton sheeting at the present time stamped with the 
capital letters L L, and, if your answer be yes, will you please file a 
sample of said sheeting with the label used by said mills upon it, 
and make it Exhibit “A?” 

Ans. Yes; and I do file such exhibit with the label upon it. 

Q. 5. Please state for what length of time the Atlantic Cotton 
Mills have been manufacturing and seijling to the trade sheetings 
thus stamped, and give the weight of the goods for the period or 
periods during which said stamp has been used upon it. 

Ans. Since 1862; there have been interregnums, but I cannot 
give you the time when these goods were not made. The weight 
yards per pound, as we call it, of the first made averages four 5 
yards to the pound. About a year after the first were made it was 
changed to four 76 yards per pound. Latér on, if you wish the 
date, I will goto the record. (Witness refers toa book.) In 1872 the 
weight of the goods was changed to five yards to the pound. In 
1862, I have already given, it was four 56; yards per pound. Then, 
as I have said, it was not continuous. 

Q. 6. Please explain the extent and cause of such interregnums 
mentioned by you. 

Ans. Iam unable to explain the cause. I have nothing to do 
with the contract of selling the goods. There were no L L goods 
made, what we call the double L goods, in the year.ending May 8th, 
1863, nor in the six months ending November, 1863. We com- 
menced making them.again in the summer of 1864, and continued 
fer one year; then there was another interregnum from June, 1865, 
to January, 1872. I have not given the exact date of the month. 
They have ‘been made continuously since that time. 

Q. 7. Were the L L’s stamped on the goods of the grades inaeee 
throughout said times when said grades were manufactured by you? 
Ans. They were. 

Q. 8. Who kept the records to which you have been referring ? 
Ans. I did. 
Q. 9.. Were or not these goods manufactured from 1862 to the 
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present time, as the trade demanded them, and as they could be 
disposed of by you? 


Ans. I am not able to answer that question. 


407  Cross-examination by Mr. Rainey for the complainant: 


Q. 10. Could you from memory give the dates and other data you 


have just given as to the manufacture of LL. L goods by the Atlantic 
Cotton Mills? 


Ans. I could not. 

Q. 11. Then you have no knowledge of these facts except from 
your books; is that correct? 

Ans. No, sir; it is not correct. 

Q. 12. How many yards of sheeting did the Atlantic Cotton Mills - 
stamp with double L in 1862? 
Ans. I cannot answer that question now. I have not the books 
vere. 


Q. 13. From the first book you examined cannot you answer the 
question ? | 


Ans. Nothing on this book to show the amount of product of 
double L in that year. : 

—Q. 14. This book now before you does show the total number of 
vards manufactured by your mill for the year ending May 10th, 
1862? If so, give the total number of yards. 

Ans. It does not show the number of yards. It shows the num- 
ber of pounds. i 

' Q. 15. Did the Atlantic Cotton Mills stamp any great number of 
yards of its goods with double L in 1862? 

Ans. I am unable to answer that question without further records, 
but I would say it is a comparatively small amount. 

Q. 16. Does not this book show the exact number of yards per 
pound of sheeting stamped by your mills with double L in the six 
months ending May 10th, 1862? If so, state what the book shows. 

Ans. The book shows an average yards per pound for the six 
months ending May 10th, 1862, to be four yardsand 75,68; of a yard 
per pound. 

-Q. 17. Did your mill stamp any of its goods with double L from 
May 10th, 1862, up to May 14th, 1864? 

Ans. No. 

Q. 18. What weight does this book show such L L’s to have been 
May 14th, 1864? 

Ans. The average weight is four yards and ;/4,% yards per pound. 

Q. 19. Then, if I understand you, your mills stamped your goods 
with double L for about a year thereafter up to some time in 1865? 

Ans. They did. 

Q. 20. What were the number of yards per pound of these goods? 

Ans. For the six months ending June 10th, 1865, the L L’s aver- 
‘aged four yards — 735555 yards per pound. 
408 Q. 21. Please give what other grades of sheetings your mill 
| made from 1862 up to 1868 ; and how were they branded ? 
Ans. They are branded A. C. G. D. H. M. P. V. E. L.Q.S8. X X. 
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Q. 22. Were any of these brands on what was known and called 
four-yard goods; if so, which? 

Ans. F. K. E. P. These are all. 

Q. 23. Is it not a fact that the price of cotton sheetings is con- 
trolled in the market by the number of yards to the pound and 
count of texture? 

Ans. I think it is. 

Q. 24. Do not these several] letters and combinations of letters you 
have given above, with which you have stamped your sheetings, 
each indicate a different class of sheetings, of different texture or 
count, and different number of yards to the pound, and so known 
by such letters to the trade, and as made by the Atlantic Cotton 
Mills? 7 

Ans. The letters indicate different styles, partly in count, partly in 
number of yards, partly in width of goods, and partly in slaie. I 
do not know how they are known in the trade. Part of these goods 
were drills and not all sheetings. 

Q. 25. Where are the Atlantic Cotton Mills situated ? 

Ans. The Atlantic Cotton Mills are situated in the city of Law- 
rence, Massachusetts. 

Q. 26. There are other cotton mills in Lawrence, Mass. ? 

Ans. There are other cotton mills here. 


Redirect: 


Q. 27. The figures and letters given in your cross-examination 
were taken from the same book by you to which you referred in 
giving dates of the manufacture of L L goods in your direct exami- 
nation, were they not? 

Ans. They were. 

Q. 28. Now, independent of that book, do you or not remember, 
without giving the exact dates, that the Atlantic Cotton Mills manu- 
factured and sold in the trade as early as prior to 1865 sheetings 
stamped with the capital letters L L? 

Ans. No. 

Q. 29. Do you, after refreshing your memory by reference to the 
entries made by you in said book, now remember that they made 
and sold such sheetings prior to that time? 

' Ans. No; I donot remember that letter distinctive from any other 
etter. 

Q. 30. Were or not:the records made by you correct at the time 
they were made, and do they show change or alteration ? 

Ans. They were believed to be correct at the time, and no altera- 
tion has ever been made. 


409 Recross: 


Q. 31. The entries on that book were made by you from informa- 
tion derived by you from other sources than your own knowledge, 
were they not? _ 
Ans. They were. 
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Redirect: 


Q. 32. Did you or not see, during the period of 1862, sheeting in 
the Atlantic Cotton Mills, in their store-room or about their ware- 
house, made by them, stamped double L? 

Ans. I have no remembrance of any particular piece or pieces. 

Q. 33. Is not that book a complete record, kept by you, of the 
brands and other entries relating thereto, of the sheetings made by 
the Atlantic Cotton Mills, and is it not recognized and preserved as 
such by said mills? 

Ans. No; it is not a complete record of goods manufactured, as I 
understand the question. It is only a record of the cost per pound 
of-the goods, of all labor, stock, repairs, general expenses, and in- 
terest that go to make up the cost of the manufactured goods. It 
also contains the cost per yard, also contains the yards per pound, 
of each grade of goods or mark of goods made by the Atlantic Cot- 
ton Mills. — 

Q. 34. It contains the letters stamped on said goods and the dates 
during which they were made under said stamps? 

Ans. It does. : 

Q. 35. Is it kept as an authentic record by the mills of the facts 
just mentioned by you as contained therein ? 

Ans. It is. 

(Signed) JONATHAN C. BOWKER. 


Subscribed and sworn to by the said Jonathan C. Bowker this 
22nd day of May, A. D. 1886. ; 
(Signed) RNETAS R. SANBORN, 
Notary Public. 


SATURDAY, May 22nd, 1886. 
By consent, hearing continued to May 24th, at 10 o’clock a. m. 


CoMMONWEALTH OF MASSACHUSETTS, 88: 
May 24TH—at 10 o’clock. 


This is to certify that Jonathan C. Bowker, the above-named de- 
ponent, appeared before me, at three (3) o’clock p. m.,on the 22nd 
day of May, A. D. 1886, at the office of the Atlantic Cotton Mills, in 
the city of Lawrence, State of Massachusetts, and gave the foregoing 

deposition to be used in an action of — now pending between 
410 Lawrence Manufacturing Company and Aurora Cotton Mills, 

Evansville Cotton Manufacturing Co., Tennessee Manufactur- 
ing Co., Beaver Dam Cotton Mills, before the United States circuit 
court for the respective districts shown in the caption ; that prior to 
his examination the said deponent was duly sworn by me to testify 
the truth, the whole truth, and nothing but the truth relating to the 
cause for which said deposition is taken; that both parties to the said 
action had an opportunity to examine the said deponent asin the 
statute provided ; that the said deposition was reduced to writing by 
me; that it was carefully read to the said deponent, and was then 
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subscribed by him; that the said deposition was taken at the re- 

quest of the defendants in said action, and said deponent being — ; 

and that the complainant, by W. G. Rainey, counsel in said action, 

attended at the taking of said deposition, and all formalities as to 

notice, caption, and certificate having been waived by all parties. 

Dated at Lawrence, this 22nd day of May, A. D. 1886. 
[sEaL.] ARETAS R. SANBORN, 

Notary Public. 


May 24TH—at 10 o’clock a. m. 
Hearing resumed, pursuant to adjournment. 


JONATHAN C. BowKER, being recalled, testified as follows: 


Q. 36. In vour examination of the 22nd inst. you state that since 
1862, with interregnums, the Atlantic Cotton Mills have manufact- 
ured brown sheetings stamped L L. Now state whether or not the 
same record used by us in your former examination shows the 
manufacture of goods stamped L L by said mills at any time prior 
to 1862; and, if so, state tiie period and the weight of the goods as 
shown by said record. 

Ans. Goods were made and stamped I L in the early part of 1860. 
The weight of the goods made at that time was four yards and 74% 
yards to the pound. 

- Q. 37. Were you or not at the same time, as shown by said record, 
making a brown sheeting stamped single L? And, if so, give the 
weight of those goods. 

Ans. We made (goods) brown sheetings stamped single L in six 
months ending May, 1860, the same period in which we made the 
double L (LL) brown sheeting. The weight of the L sheetings 
averaged three yards and ;,97, yards to the pound. 


Cross-examination : 


Q. 38. The information you have in your answer to the two pre- 
ceding questions is not given from your own knowledge, is it? 
Ans. I know they were made. I have no remembrance of any 
distinctive Lor L L. My knowledge of their being made is 
411 ‘ithe record I made of them at the time, and that record has 
never been questioned. 
Q. 39. That record was made by you from data ‘given you by 
others, was it not? 
Ans. It was. : 
Q. 40. Did the Atlantic Cotton Mills stamp any sheetings from 


May, 1860, to May, 1862, with L L? 


Ans. None. 
Q. 41. Those stamped in May, 1860, with L L were of compara- 


tively a small amount—very small. Is that correct ? 


Ans. I shall refer to my books before I answer. I will get the 


books if you want them. | 


Q. 42. What is your best impression as to the amount, independ- 


ent of the books ? 
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Ans. I can give no impression as to whether it was a 100,000 
yards or 200,000 yards, and it may have been 500,000. 


Re-examined: 


Q. 43. Your answers to the questions propounded to you in cross- 
examination were based upon the same record referred to by you in 
answering question in the direct examination ? 

Ans. They were. 

Q. 44. In answering the question, Did the Atlantic Cotton Mills 
stamp any sheetings from May, 1860, to May, 1862, with L L, you 
answered by referring to the record, did you not? 


Ans. I did. 


Q. 45. You were not speaking from your memory independent of 


the record ? 
Ans. I was not. 
(Signed) J. C. BOWKER. 


Subscribed and sworn before me by the said Jonathan C. Bowker. 
(Signed) ARETAS R. SANBORN, 
: Notary Public. 


Also depositions of Edward Defresne and Lowell Carver, taken 
at the same place, for the same purpose, and under the stipulations 
mentioned in the caption, and pursuant to order of adjournment 
made on the 22nd day of May, inst.,.-to. May the 24th, 1826. 


EDWARD DEFRESNE, being duly sworn, deposes as follows: 


Q. 46. Please give your age, residence, occupation, and how long 
you have been engaged in such occupation. 

Ans. I will be fifty years old Dec. 27th, 1856; I reside at Law- 
rence, Massachusetts; am a second hand in the cloth-room in the 
Atlantic Cotton Mills, and have been engaged in said room ever 
since 1855, except from August, 1862, to August, 1863; I was in the 

war. 


_ 412. Q. 47. Please state whether or not, during the year 1862, 


before you went to the army, you saw in the mills of the At- 
lantic Co. brown sheetings? And, if so, give me some of the stamps 
or marks used upon said sheetings by said mills during said part 
of 1862. 

Ans. I saw brown sheetings stamped “Atlantic Mill R,” “Atlantic 
Mill L L, Fine Sheetings,” “Atlantic Mill L, Fine Sheetings,” “Atlan- 
tic Mill O, Fine Sheetings,” “Atlantic Mill N, Fine Shirtings,” “At- 
lantic Mill S, Fine Shirting,” “Atlantic Mill E, Fine Shirting.” I 
don’t remember anything else. Yes, 1do—‘Atlantice Mill Drilling ;” 
all previous to 1862. In 1862 the mill was running slow on ac- 
count of the war. I saw sheetings stamped L L in 1862 in the cloth- 
room in said mill. 

Q. 48. Did you or not, in 1862, handle or bale or work with, in 
the cloth-room of said Co., sheetings stamped “Atlantic Mills L” and 
“Atlantic Mills L L?” : 

Ans, I have. 
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Q. 49. With whom have you talked about the sheetings you have 
above mentioned, and when did you have such conversation? 

Ans. With Mr. Bowker, Saturday afternoon. 

Q. 50. What did he say to you? 

Ans. He wanted me to get “ a head-end” L L; I did so. 

Q. 51. Is that all he said? 


Ans. He wanted me to get a book at the time we were manufact- 


uring L L. 

Q. 52. Goon and state everything Mr. Bowker said to you on Sat- 
urday about the sheetings referred to. 

Ans. I can’t remember everything that was said; I was pretty 
busy at the time. There was some remark made about LL. TI 
said I thought I could find the old stamp which was used at the 
time. 

Q. 53. Have you had any conversation with any one except Mr. 
Bowker about what you would testify to in this matter; if so, with 
whom ? 

Ans. With the gentleman (witness pointing to Mr. Dickinson). 
I don’t know his name. 

Q. 54. Did either Mr. Dickinson or Mr. Bowker ask you whether 
the Atlantic Mills stamped sheetings with L Lin 1862? 

Ans. They did. 

Q. 55. Did you at the time recall to your mind the facts you 
have above testified to, or have you had yourmemory refreshed in 
any way? 

Ans. I remember the time very well. 

Q. 56. Did you not examine some of the books of the Atlantic 
Mills in order to fix the date in your mind? 

Ans. No, sir; I had to examine the date of the book to find the 

book that was wanted. 
413 Q. 57. Did you not look into the book you were searching 
for and did find to ascertain whether the book did cover the 
date mentioned to you by Mr. Bowker? 

Ans. I looked to see when L L was manufactured. I found it was 
manufactured on 4th of Feb., 1860. I didn’t look any further into 
the book. 

Q. 58. Did not Mr. Bowker or some one else ask you before you 
were sworn in this case about L L’s in 1860? 

Ans. I do not remember. 

Q. 59. Do you remember about everything that sia cca in 1860 
and 1862? 

Ans. No, sir. 

Q. 60. Can you now recall all the goods with their brands that 
were packed or handled in the cloth-room of the Atlantic Mills as 
far back as the year 1862 ? 

Ans. No, sir; I do not remember. I remember some part of the 
goods. I don’t remember all of them. 

Q. 61. Is it not possible that you are mistaken in giving the dif- 


ferent brands or marks on sheetings made by the Atlantic Mills in 


1862? 
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-_ No, sir; not any mistake on the above brands that I men- 
ioned. 

Q. 62. This you are very positive about, are you? 

Ans. Very positive about the brands I mentioned before. There 
may be some I don’t remember. 

Q. 63. Should the books of the Atlantic Mills omit to show that 
this mill branded some of its sheetings with L, others with O, others 
with E, would you still insist in swearing that sheetings were so 
branded in 1862, before you went into the army ? 

Ans. I believe I should. 


Redirect: 


Q. 64. The book you referred to was the book that Mr. Bowker 
called for on Saturday, was it? 


Ans. Yes, sir. 
(Signed) EDWARD DUFRESNE. 


Subscribed and sworn to before me by the said Edward Dufresne. 
(Signed) ARETAS R. SANBORN, 
ee Notary Public. 


Also deposition of LoweLL CARVER, taken at the same time and 
ei for the purpose mentioned in the caption and all the stipu- 
ations therein mentioned : 


Q. 65. What is your age, residence, occupation, and name? 

Ans. Lowell Carver; my agé is fifty-seven vears; I reside 
414 at Lawrence, Mass.; my occupation is that of market man or 
provision dealer. 

Q. 66. State whether at any time you were in the employment of 
the Atlantic Cotton Mills at Lawrence, Mass.; and, if so, about what 
time, as near as you can remember, and in what capacity. 

Ans. Between 1855 and 1860 I was in the employ of the Atlantic 
Cotton Mills under H. K. Oliver. I was employed in the cloth-room, 
first baling and then as second hand stamping and preparing goods 
for the market. 

Q. 67. Have you been in the employment of said Co. at any time 
since 1865? 

Ans. No; I have not. In 1865 I went to England. 

Q. 68. State, according to the best of your recollection, whether or 
not at any time during your employment at said Atlantic Cotton 
Mills any goods—any cotton sheetings—manufactured at said mills 
was stamped and put into bales with the capital letters L L. 

Ans. We stamped and baled many goods marked “Atlantic Cot- 
ton Mills L L” while I was there. They used the words Atlantic 
Cotton Mills above the trade-mark. — 


- 


Cross-examination : 


Q. 69. Has any one refreshed your memory about this matter? 


Ans. Not in any particular. ) 
Q. 70. Can you now state from your memory all the brands and — 


34—1039 


266 THE LAWRENCE MANUFACTURING CO. VS. 


stamps used by the Atlantic Mills during the time you were in its 
employ ? 

Ans. No; there were many kinds that were damaged, and we put 
fancy brands on them. I cannot remember all of them now. All 
our straight goods were marked “Atlantic Cotton Mills.” They had 
different widths of cloth, and those were marked by letters, repre- 
senting widths, so that we who were packing them understood it. 

Q. 71. What width were the goods you say were stamped L L? 

Ans. Approaching a yard; I will not swear positively. 

(Signed) LOWELL CARVER. 


Subscribed and sworn to before me this 24th day of May, A. D. 
1886. 
(Signed) ~ARETAS R. SANBORN, 
, Notary Public. 


415 COMMONWEALTH OF MASSACHUSRTTS, 88: 


This is to certify that Lowell Carver, Edward Dufresne, the above- 
named deponents, appeared before me at 10 o’clock a. m.,on thetwenty- 
fourth day of May, A. D.1866,at Lawrence, Mass., and gave the forego- 
ing depositions to be used in an action of —, now pending between Law- 
rence Manufacturing Co. and Aurora Cotton Mills, Evansville Cotton 
Manufacturing Co., Tennessee Manufacturing Co., and Beaver Dain 
Cotton Mills, before the United States circuit court for the respective 
districts shown in the caption; that prior to his examination the said 
deponent was duly sworn by meto testify the truth, the wholetruth,and 
nothing but the truth relating to the cause for which said deposition 
is taken; that both parties to the said action had an opportunity to 
examine the said deponent, as in the statute provided ; that the said 
deposition was reduced to writing by me; that it was carefully read 
to the said deponent, and was then subscribed by him; that the said 
deposition was taken at the request of the defendant in said actions, 
the said deponent being —, and that the complainant, by W. 
G. Rainey, its counsel in said actions, attended at the taking of said 
deposition, all formalities as to notice, form, caption, and certificates 
being waived. © 

Dated at Lawrence this 24th day of May, A. D. 1886. 

[SEAL. ] (Signed) ARETAS R. SANBORN, 
Notary Public. 


416 The United States Circuit Court for District of Indiana. 


LAWRENCE MANUFACTURING Co. 
vs. 
EVANSVILLE Cotton MANUFACTURING Co. 


Testimony taken on behalf of the defendant, by agreement, previ- 
ous notice having been served, but all formalities as to notice, 
caption, time, and place and certificates being waived, before 
Ealeazer Jackson, a notary pubiic of the State of New York, duly 
commissioned and qualified as such, and residing in the city of 
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New York, in said State of New York, commencing September 
Ist, 1886, at 11 a. m. : 


Present: J. H. Raymond, for complainant, and James 8S. Frazer, 
for defendant. 


Juniys A. Ciirton, being first duly sworn and being interrogated 
by Mr. Frazer, testifies as follows: 


Q. 72. Please state your name, age, residence, and occupation. 

Ans. Junius A. Clifton; age, 56 years; Brooklyn, N. Y.; dry- 
goods merchant. | 

he 73. Please state how long you have been in business, and 
where. 

Ans. Over thirty years; twenty-five years in New York; previous 
to that in Baltimore. 3 

Q. 74: State whether or not it has been the custom, well known 
in the trade, for mills making several grades of sheeting to indicate 
the different grades made by them by letters of the alphabet. 

Ans. It is. 

Q. 75. State whether or not it is a fact that all or nearly all of the 
letters of the alphabet are in use for this purpose by manufacturers 
to indicate the grade or quality of their goods. 

Ans. Many of the letters of the alphabet are. 
all. 

re 76. How are these letters used ? 

Ans. Well, they are used singly—for instance, “E.” You will 
find double A and you will find “XTX,” “LL,” and various letters. 

Q. 77. My question was intended to ascertain how the letters are 
placed upon the goods. 

Ans. You mean on the face of the goods, the stamping. They 
are stamped on the face of the goods.- They may be in different 
positions. 

Q. 78. State whether or not it is a fact that these letters are 

stamped alone on the sheetings, or whether they are accom- 
417 * panied by the name of the mill making them, or by some 
faney name or private brand of merchants dealing in them. 

Ans. I will answer that by saying. that I have never seen sheet- 
ings stamped only with the letters; they will have a brand, for in- 
stance, call the name whatever you please, and they may have the 
letters and they may not have the letters. 

Q. 79. State whether or not it is understood in the trade that these 
letters when stamped on sheetings indicate the name or the goods 
of any particular manufacturer. 

Ans. Not unless that’ manufacturer has his brand on them; the 
letters alone would not indicate his make—the simple stamping of 
the letters. . 

Q. 80. Please state if you know of any goods weighing four yards 
to the pound made by the Lawrence Mills, of Lowell, Mass. ; if so, 
describe the brands upon those goods. 

Ans. I have seen the sheeting which is called the Lawrence double 
L sheeting, said-to weigh four yards to a pound, with their stamp, 


I could not say 
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“ Lawrence Mills,” I think, with the double L underneath a solid 
block letter. I never handled the goods, and I do not know the 
weight only by reputation. 

Q. 81. Does anything else appear on the brands besides what you 
have indicated ? 

Ans. I have seen the bull head upon the brand at the top of the 
goods. 

Q. 82. Please state what the letters “ LL” indicate to the trade 
when stamped on the Lawrence sheetings. 

Ans. Their four-yard sheeting, so known in the trade; it is a 
designated mark for that weight of goods. 

Q. 83. Please state whether or not, of your own knowledge, the 
letters “LL” are used upon brown sheetings made by other man- 
ufacturers. 

Ans. I could not state that of my own knowledge. I am satisfied 
they are, but I have never seen them. 

Q. 84. How are these Lawrence four-yard goods described in the 
trade when spoken of? | 

Ans. As Lawrence double L. 

Q. 85. State whether or not it is uniform with all manufacturers 
to use the same letters upon brown cotton made by them of the same 
weight. 

ius. I should say not; the letters are varied. For instance, we 
have handled four-yard sheeting stamped “ W,” made in Peters- 
burg, Va. You will find different letters on the same weight of 

oods, on goods representing the same weight. 

Q. 86. State whether or not it is a fact that in ordering sheetings 

the trade make use of the letters used by the manufacturer 
418 to — the grade of sheetings that the purchaser desires 
to buy. 

Ans. I should say yes; they order by letters—“ Lawrence L L,” 
“Atlantic P,” or whatever the sheeting wanted. 

Q. 87. Please state whether or not it is the custom to designate 
the goods of a particular manufacturer by the letters stamped on 
those goods without, at the same time, using or naming the lame 
of the mill, the fancy brand or private stamp which is stamped on 
the goods in connection with the letters. 

Ans. I should say it is not the custom. 


Cross-examination by Mr. J. H. RaymMonp: 


Q. 88. Are you a member of the firm of Aldrich, Iddings & 
Clifton, dry-goods commission merchants, of New York ? 

Ans. Yes, sir; I am. 

Q. 89. Is it also true that the largest part of your business is in 
selling Southern manufacturers, is it not? 

Ans. The largest part of our business is in selling goods made in 
Pennsylvania and dealers in New Enyland. 

Q. 90. What portion of your trade, speaking in round numbers, 
is in the South? : 

Ans. At present nothing. 

Q. 91. That has recently come to be so, has it not? 
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Ans. Yes, by the disaster to the mill that was washed away—the 
mill we had in Alabama; in Baltimore we have dealings, but 
nothing south of it. 

Q. 92. What is the name of the mill in Alabama? 

Ans. The Prattville Manufacturing Co. 

Q. 93. Do you now handle or have you heretofore handled any 
four-yard cotton goods? 

Ans. We have. 

Q. 94. Of what make? 

Ans. Swift Creek Co., of Petersburg, Va. 

Q. 95. Any other? 

Ans. Not of recent years. | 

Q. 96. Have you or have you not while handling those goods re- 


-ceived orders which would read in substance like this: “ Please 


send me so many pieces or bales of ‘ W?’” 

Ans. I do not remember ever having seen such an order; the 
orders have always come “ Swift Creek sheetings ” or “ Swift Creek 
W..” 

Q. 97. How long since have you ceased to handle those goods ? 

Ans. About two years. : 

Q. 98. And for how long did you handle them? 

Ans. For a number of years. I should say 7 or 8 or 9 years; 

until the mill got into trouble. 
419 Q. 99. Can you state in yards per week about the amount 
of the output of four-yard sheeting by that mill during the 
time that you handled their goods? 

Ans. I could not without looking at our books. 

Q. 100. Would it be, in your opinion, as near as you can now 
state, 25 or 50 or 100 bales per week ? 

Ans. Well, at a low estimate, I should put it at 25. 

Q. 101. It is also true, is it not, that a considerable portion, and 
if so, in round numbers, what portion, of your business during re- 
cent years has been in colored goods? 

Ans. Well, a very large portion, but as to figures I could not give 
them to you. 

Q. 102. The Swift Creek goods were the only four-yard brown 
cotton goods you have ever handled, I understand ? 

Ans. No; not that we have ever handled, but all we have handled 
of recent years, within the last 7 or 8 years, I should say. 

‘Q. 103. Where were they mostly sold ? 

Ans. In New York, Philadelphia, Baltimore, in the Southern 
cities, California, ‘Texas. 

Q. 104. What in the trade does the word “ Wamsutta” mean ? 

Ans. A fine bleached cotton or brown cotton; they have it on 
both. : 

Q. 105. Does that word designate that the goods were made by any 
particular company ? 

Ans. The Wamsutta Company. 

Q. 106. Is that the name of the company ? 


Ans. Yes, I think. 
Q. 107. What in the trade does the word “ Fruits” mean ? 
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Ans. It is a fancy brand put on bleached cotton made by B. B. and 
R. Knight; that is their brand on their bleached goods; it is an 
abbreviation for “ Fruits of the Loom.” 

Q. 108. What in the trade does the letter “ P” indicate? 

Ans. It would depend very much where vou would find it. On 
sheetings, for instance, it would designate the quality of the sheet- 
ings or the grade of the sheeting. For instance, the Atlantic 
Mills have various letters. On one of their grades they have the 
letter “ P.” : 

Q. 109. What grade is that? 

Ans. I think it is their four-yard sheeting; I am not sure, but I 
think it is. 

Q. 110. Do you remember of any other four-yard sheeting in the 
market now or at any time heretofore marked with the letter “P?” 

Ans. I do not. 
420 Q. 111. Then the letter “P,” when talked about on the 
street, in the trade, or written about, would indicate a four- 
yard sheeting made by the “Atlantic Mills ?” 

Ans. Not unless the Atlantic Mills were mentioned. If a man 
should order a sheeting simply “ P” sheeting, it would be very dif- 
ficult to the party receiving it to fill the order, I should judge. 

Q. 112. Supposing I was ordering of you to-day some goods for 
which you are the regular selling agent, and that I was a regular 
customer of yours, and should ask you as an accommodation to me 
to ship to me at the same time so many bales of “ P” sheetings, and 
I said nothing more by way of designation what I wanted. 

Ans. If I was the agent of the Atlantic Mills 

Q. 113. That is not the question. 

Ans. Well, I was going to state why I would or would not send 
you the sheetings. 

Q. 114. The question is,Sappose the order came to you in that 
way asI have designated it, would you fill the order ? 


Ans. I would not. 
JUNIUS A. CLIFTON. 


And thereupon the further taking of testimony was adjourned 
until Thursday, September 2, 1886, at 11 a. m. 


NEw York, September 2, 1886. 
Parties met pursuant to adjournment. 


Present: J. Raymond, for complainant, and James S. Frazer for 
defendant. : 


Witness Henry A. Copurn, being duly sworn and examined by 
Mr. FRAZER, deposes as follows : 


Q. 115. Please state your name, age, residence, and occupation, 
and how long have vou been engaged in your present business ? 

Ans. Henry A. Coburn; age, 49 years; St. Stephen’s Hotel, 
New York city; buyer of dry goods for out-of-town houses since 
1873. 
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Q. 116. What character of goods do you buy for these houses? 

Ans. Domestics only—that is, asa rule. 

Q. 117. If you have been in the dry-goods business previous 
to 1873, state in what capacity and how long you were engaged, 
and where. 

Ans. I commenced in 1848, February Ist,in Hanover St., Boston ; 
No. 37 was the number. 

Q. 118. In the dry goods business? 

Ans. In the dry goods business. 
421 Q.119. Since the beginning of your connection with the 
dry-goods business up to the present have you been familiar 
with brown cotton sheetings? 

Ans. All kinds of cotton goods—brown, bleached, and everything 
that comes under the head of cotton goods. 

q. 120. State whether or not it has been and is now a custom 
well known in the trade for mills making several grades of brown 
sheetings to indicate the different grades made by them by letters 
of the alphabet, either singly or in conjunction with the others 
stamped upon the goods. 

Ans. They all use the alphabet: that does not interfere with any 
letter; they can use any single letter or double letter; they can use 
whatever they see fit—that is, in the English alphabet. 

Q. 121. State whether it is the custom of the trade to stamp these 
letters alone on the sheetings or whether it is customary to stamp 
the sheetings in addition to the létters with the name of the mill or 
some fancy. name adopted by the mill. 

Ans. It is customary to use fancy brands. For instance, “Appleton 
X X,” fancy brands with double L. I have used the double L on- 
Appleton double X brand. I would not take the Appleton double 
y at any price unless Upham, Tucker & Co. would put the double 

on it. 

Q. 122. How do the mills stamp their brown sheetings to indicate 
who is the manufacturer of them ? 

Ans. There is nothing of that kind that Iam aware of showing 
who is the manufacturer ; they go by brands. 

(. 123. State whether or not “it is understood in the trade that 
these letters stamped on brown sheetings indicate the name or goods 
of any particular mill. 

Ans. Every stamp indicates, to a certain entent, the goods made 
by certain corporations, but your question is a very peculiar one, 
because I do not use one-half of the goods you name. I do not buy 
under the regular tickets 

Q. 124. Is it not understood in the trade that the letters “A P,” 
“X X,” “LL,” or similar letters stamped on goods indicate the 
name or the goods made by any particular mill? 

Ans. They do; but he is getting entirely off in his question, be- 
cause you can take six or seven yard goods of the goods he mentions, 
or you can take four-yard goods of the goods he mentions. That is 
not coming to the point. 

—Q. 125. If you know of any four-yard brown cotton ond of 
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Lawrence Mills, Lowell, Mass., please state what letters are stamped 
on them. 
Ans. Double L. 
422 Q. 126. State what these letters double L indicate to the 
trade when stamped on Lawrence brown sheetings. 

Ans. A four-yard brown cotton called standard four-yard. 

Q. 127. If you know of any brown sheeting stamped “ L L” made 
by Atlantic Mills of Lawrence, Mass., state what these letters in- 
dicate to the trade when stamped on their goods. 

Ans. A fine brown; standard weight should be 4.78. 

Q. 128. Do you or not know a brown sheeting stamped “ X X” 
made by the Lawrence Mills; if so, what do the letters “ X X ” in- 
dicate to the trade? | 

Ans. Indicate a finer yarn goods—calendered. 

Q. 129. State whether or not the trade gives any significance—— 

Witness: That is a question I do not want to answer. 


Mr. FRAZER: 


Q. 130. Or attaches any meaning to the letters “ L L” other than 
that given them by the mills which use them upon their particular 
goods ? 

Ans. I do not think they have any right more than any one else to 
use the letters double L in the alphabet. Why I said that was a 
question I did not want to. answer was because I had reference to 
the letters double X. : 

Q. 131. State whether or not any letters stamped on brown sheet- 
ing unaccompanied by the name of the mill is understood in the 
trade to indicate the name of the mill that makes the goods. 

Ans. I do not quite understand that. 

Q. 132. Read it over to him. 

Ans. Not at all. 

_Q. 133. Are there or not any brown cotton goods which are known 
to the trade simply by the letters “ L L” without any accompanying 
words or description ? 

Ans. Plenty of them. 

Q. 134. If you should receive an order for so many bales of “ LL” 
cotton, without any other words of description, would you or not 
know from that alone whose manufacture of goods is desired ? 

Ans. I should not. } 

Q. 135. Do you not believe the trade would place the same con- 
struction on the order as you stated ? 

Ans. They would have to name the brand, otherwise I would 
have to write for instructions as to what brands they desired. 

Q. 136. The question was would the trade put the same construc- 
tion on such an order as you have stated is your construction ? 

Ans. Yes, sir. 

Q. 137. State how the Lawrence Mills brown cotton which are 
stam jeri L 4 ” are described in the trade when spoken of or written 

about ! 
423 Ans. By theirstamp, Lawrence double L. They havea brand, 
but I think they have changed it now. It was formerly a 
bull; the original was formerly a bull. 
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Q. 138. What is it now? 

Ans. I do not know; I never look at the stamp; I just give my 

order for what I want, 50 or 100 bales, whatever it is; buy them by 
the brand. 

Q. 139. State whether or not it is the custom for the trades 4 in or- 
dering brown sheeting, to indicate by the letters stamped on them 
the weight or grade of goods desired. 

Ans. All orders are given to me for brand or weight. Every 
sheeting has a standard weight, whether it would be 7 yards or 10 

yards. 

Q. 140. If the sheetings of any particular mill are desired is it 
the custom to order by the letters alone which are stamped on the 
goods, or is it customary to give the name of the mill or the fancy 
_brand stamped on the goods in connection with the letters? 

Ans. That is a double question, is it? 

Q. 141. Yes, sir—alternative. 

Ans. We buy by the alphabet, the letter. Our fancy brands be- 
long to us and no one else; only one party can use them. 

Q. 142. If the sheetings of any particular mill is desired how is 
the order given for them, by the letters above or, in addition to the 
letters, the name of the mill ? 

Ans. By letters only. 

Q. 143. That is, then, if I understand you, if you want to buy 
Lawrence goods you would not name the word Lawrence, but would 
simply use the letters which are stamped upon that particular grade 
of goods? 

Ans. Letters only. 

Q. 144. Then, as I understand you, the letters stamped on any 
goods indicate the name of the manufacturer, do they ? 

Ans. No; the grades of goods. 

Q. 145. Then, if you want the goods of a particular manufacturer 
you do not order by the letters alone, do you ? 

Ans. I buy them by the alphabet—the letters that are stamped on 
them ; at least the stamp on them. 

Q. 146. If you have an order for so many bales of “X X” what 
manufacturer do you understand it refers to? 

Ans. Nothing, because the brand is named. 

Q. 147. Well, then, in point of fact, buyers of goods name the 
brands as well as the letters stamped on the brands, do they not? 

Ans. Always. 

Q. 148. Both together? 

Ans. Always. 

Q. 149. Do you know a brown cotton in this market stamped 

Shawmut double L? : 
424 Ans. Ido. They are seconds of the. Lawrence double L. 
Q. 150. Are they of the same grade and quality of the goods 
as the Lawrence double L? 

Ans. Made on the same looms. 

Q. 151. Are they of the same value in the trade? 

Ans. No, sir. 

Q. 152. What is the difference in them? 

35—1039 
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Ans. From 23 to 5 per cent., according to stock on hand. 

Q. 153. Then “they are of the same quality, are they? 

Ans. They are—that is, the seconds. The weight is the same. 

Q. 154. If they are of the same quality would they not command 
the same price? 

Ans. No, sir; not on a second ticket. 

Q. 155. Do you know of any other four-yard brown cotton in this 


' market which are stamped double L? 


Ans. Only my private stamps, which goods are made by Upland, 
Tucker & Co. 
Q. 156. Is it not well understood in the trade that the goods you 


have just mentioned and stamped double L are made by a different | 


mill from the Lawrence double L brown cottons? 

Ans. They are made by different mills. 

Q. 157. I asked whether it was well understood in the trade that 
they were. 

Ans. That is a question that I could answer, but I prefer not, as 
they are better than Lawrence double L, and I do not want to 
answer the question. 


Cross-examination by Mr. RayMonp: 


Q. 158. Mr. Coburn, please give us the brands raade by Upham, 


Tucker & Co. for you which have the double L on them. 

Ans. I could not give them all without referring to my books. 

Q. 159. Please give us such of them as you now remember. 

Ans. One is Longwood double L; Housewife, I think, is another; 
Buckeye Ohio State ; that is another. The balance I could not tell 
you because [ would have to refer back to get them. . 

Q. 160. How long have you used these private brands ? 

Ans. About ten years. 

Q. 161. All of them? 

Ans. Yes, sir. 

Q. 162. In round numbers, then, as you can remember, what has 
been the average amount, either in bales or in yards, per week, of 
the output Longwood ? 

Ans. I could not give you the least estimate in the world, 

sir. 
425 Q. 163. Can you of the Housewife ? 


Ans. I could not. At times, you know, my orders vary. 


In days gone by I used them freely, ‘but when you coine down to” 


bales I could not tell you, but I had the goods increased in length 
from 38 to 58 yards or along there, and five pieces more added to 
the bale. 

Q. 164. Would you say that this average output was nearer to 
twenty or forty or eighty or 100 bales per week ? 

Ans. I could not answer that, sir. 

Q. 165. Would you say it was less than fifty ? 


Ans. Sometimes I would use fifty bales at a time and then again | 


I would not hear from them for two weeks. I should say from 10 
to 20 bales a day on an average. | 
Q. 166. You have a very thorough conviction, Mr. Coburt, have 
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you not, that it is impossible for any one to acquire a valid and 
legal trade-mark in the letters in the alphabet ? 

Ans. I do not think any one has any claim on them. 

Q. 167. You do not think any one could get any legal claim on 
the letters. of the alphabet in cotton goods? 

Ans. I do not, on cotton goods. 


Q. 168. What is the weight of the Appleton “ X X,” which _ 
have had branded double L? 


Ans. It is called a four-yard sheeting—weighs heavy four. 

Q. 169. About 4-60? 

Ans. No; heavy four. 

Q. 170. Less than 3-95 ? 

Ans. Yes; would average near that, but the brand is called four- 
yard sheeting, same as Lawrence double L. 

Q. 171. What has been the width of the fold of the Appleton 
double X, which you have marked double L? 

Ans. The same as Lawrence. 

Q. 172. About 18 inches ? 


Ans. Thirty-six inches to the yard, folded once, making about 18 
inches. 

Q. 173. While you said to Mr. Frazer, “T do not use your goods 
under the regular tickets,” to what goods did you refer? 

Ans. Appleton double + 

Q. 174. Are you familiar and have you been with the four-yard 


sheeting which has been boughtand sold with the letter “ P” stamped 
on it? 


Ans. Yes, sir. 
Q. 178. What sheetings are those? 
Ans. Atlantic; made in Lawrence, Mass. 


Q. 176. Did you ever know any other four-yard goods with that 
letter stamped upon them? 


Ans. “ P?” 
426 Q. 177. Yes? 
Ans. No, sir. 
¢ Q.178. Then if you should get an order from a country cus- 


¢ tomer for so many bales of ‘P’ brown sheeting what would you 
‘send them ? 


f. Ans. Atlantic “ P.” 


; Q.179. You have also received, have you not, not infrequently, 
Sorders from country customers which would read, ‘‘ Please send me 
+80 many pieces or bales of double L brown sheetings % - a 
Ans. Never, unless the brand was named. 
Q. 180. By the brand you mean something besides the letters ? 
Ans. Graniteville double L, for instance. 
Q.181. Are you acquainted with the Pacolet four-yard sheetings? 
Ans. I know the goods. 
Q. 182. Have you ever handled them? 
Ans. I have bought a piece or a bale. 
Q. 183. Did you ever buy any of the Graniteville? 
Ans. Immense quantities. 


Q. 184. Are you sure that you never have received an order from 
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any Western customer for so many bales or pieces of double L 
brown cotton without any other designation of the brand that they 
wanted ? 

; Ans. Never in my life. They always designate. 

Q. 185. You bought a great many goods from Smith, Hogg & 
Gardner and of Townsend & Yale? 

: Ans. Not many, but rather from George C. Richardson & Co. 

Q. 186. Is the ‘firm of Miles, Bancroft & Sheldon, of Columbus, 
Ohio, a customer of yours? 

Ans. Yes; some 21 years. 

Q. 187. Have you never received from them orders reading simply 
for so many bales or pieces of double L brown cottons and filled 
the order with the Lawrence double L? 

Ans. I have filled with Lawrence double L, as Lawrence double 
L were ordered; also with Graniteville double L. 

Q. 188. Have you not filled orders for that firm with Lawrence 
double L, which order did not contain the word Lawrence? 

Ans. I have not. 

Q. 189. Are you positive of this? 

Ans. Well, I am a pretty positive man, but I never fill an order 
unless as it is written. 

Q. 190. What is the standard double L sheeting in the trade with 
which you are familiar ? 

Ans. Four-yard goods. 

_ Q. 191. Of whose make? | 
Ans. Aurora, Crescent, Lawrence, and Upham & Tucker’s 
oods. 
427 , Q. 192. You would call them all standards, would you? 
Ans. All four-yard standards. 

~ Q. 193. Are they sold at the same price? 

Ans. No, sir; [ have paid more for Upham, Tucker & Co. goods 
than I have for Lawrence. 

Q. 194. How about Lawrence as compared with the others? Are 
not the Aurora and Crescent and other Western goods, as a rule, and 
on an average, sold a shade less than Lawrence? 

Ans. They deliver the goods at the points where they are to go 
free of freight. 

Q. 195. Are you acquainted with the handwriting of Mr. Ban- 
croft, of Miles, Bancroft & Sheldon? 

Ans. Yes, sir; his name is Howard Bancroft. 

Q. 196. Please look at the letter I now show you wall state In 
whose handwriting it is. 

Ans. This is Mr. Bancroft’s siliieeaecsiiegtn: 


Said letter is offered in evidence and marked “Coburn Exhibit.” 


Defendants’ counsel excepts to the introduction of this letter as 
irrelevant and inter alios. 


It is agreed that the said letter shall be copied upon the record in 
lieu of the attachment of the original, the original to be retained 
by acu s counsel, and the said letter is as follows: 
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Miles, Bancroft & Sheldon, manufacturers and jobbers of dry goods 
and notions, 97 and 99 North High street; New York office, 50 


Leonard St. 
CoLuMBUS, O., 6, 25, 1886. 
‘Mr. G. H. Warner. 


Dear Sir: Yours of 25th rec’d. If my memory serves me right, 
you told me in April that you would keep me posted as to price of 
L L, as I talked of buying more. Do you not think we have a back 
order for 5 or 10 bales unfilled? Can you work it? 

Yours, H. C. BANCROFT. 


O. K. 
WARNER. 


Q. 197. Who is Mr. G. H. Warner ? 

Ans. He isa man that has been with Geo. Langdon & Co. for 
several years, but now with Townsend & Yale, taking care of the 
Lawrence account in cotton goods. 

Q. 198. On June 25, 1886, he was with Townsend & Yale, in 
charge of this Lawrence cotton goods-account, was he not? 

Ans. Yes, sir; cotton goods account. 

428 Q. 199. The letter refers to a back order for 5 or 10 bales 

of double L goods. Have you any recollection about the 
original of that back order and by whom it was given to Townsend 
& Yale, and whether that order read for five or ten bales of double 
L or for five or ten bales of Lawrence’ double L? Is it not a fact 
that that original order was received by you and read simply for so 
many bales of double L without the word Lawrence, and that yo 
turned that order over to Messrs. Townsend & Yale? State all that 
you recollect about the transaction to which I refer. 

Ans. That was an order direct from Mr. Howard Bancroft to 
Townsend & Yale. It did not come to me. 

Q. 200. This letter is a direct letter from Mr. Bancroft to Messrs. 
Townsend & Yale, but it refers to a back order then remaining un- 
filled when this letter was written, and the question is whether that 
old order so then remaining unfilled was not received by you. 

Ans. No; sent direct. | 

Q. 201. You are positive about this, are you? 

Ans. I am pretty positive, sir. 

Q. 202. Did you receive any orders from Miles, Bancroft & Sheldon 
in the months of May or June for four-yard sheetings ? 

Ans. I did. 

Q. 203. Who did you buy them from ? 

Ans. I bought them of Teftweller and H. B. Claflin. 

Q. 204. Did you during those months buy any four-yard sheet- 
ings of Townsend & Yale? 

Ans. In June. 

Q. 205. In May or June? 

Ans. In June; for Isaac L. Lesem & Co., of Quincy, III. 

Q. 206. When did you give to Townsend & Yale your last order, 
four-yard sheetings, on account of Miles, Bancroft & Sheldon ? 
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Ans. I do not remember of giving them any order on that account — 
for Miles, Bancroft & Sheldon. 


Q. 207. Ever? 
Ans. Never. I do not remember of ever giving them any. 


George C. Richardson & Co. had my large orders. I bought very 
few goods from Townsend «& Yale. 

Q. 208. Supposing you should receive to-day from Miles, Ban- 
croft & Sheldon an order to buy for them 50 bales of double L 
brown cotton without any other designation. 

Ans. I should wire them asking what brand they wished. 

Q. 209. You have a competing brand of your own? 

Ans. I have them. 

Q. 210. You have one? 

429 Aus. Yes, sir; I can give it to you if you like it. 
Q. 211. What is it? 

- Ans. Graniteville H H H. 

Q. 212. What does H H H denote or signify in the trade? 

Ans. Four-yard brown cotton. 

Q. 213. Any one else use those letters ? 

Ans. Probably ; I do not know. 

Q. 214. Did vou ever see or hear of their use by any one else on 
four-yard brown cotton ? 

Ans. No, sir. | | 

Q. 215. Why do you say that they are probably used by others? 

Ans. As long as they do not go to the same city I do not care who 
uses them. 

Q. 216. That is not quite my question, Mr. Coburt. You say they 
are probably used and yet you never heard of their being used ? 

Ans. I have no knowledge of their being used. 

Q. 217. Then H H H mean four-yard cotton goods made by 
Graniteville Mills, do they not? 

Ans. Yes,sir. .. 

Q. 218. You built up a good reputation under those three H’s? 


Ans. Doing well. 

Q. 219.-The Atlantic people are doing well under their letter P, 
are they not? 

Ans. The letter “ P” are sold way ahead. 

Q. 220. The letter “ P” in the trade for brown cotton means four- 


- yard goods made by the Atlantic Mills, does it not ? 


Ans. It does. 
Q. 221. Now, in that same way where any manufacturer has a 


large line of trade under any particular letters of the alphabet those 
letters indicate certain grade of. goods made by those particular 
manufacturers, do they not ? 

Ans. They do, sir. 

Q. 222. Now, that is not true with the trade, as a matter of fact, 
where several manufacturers have a large output and have for a good 
many years used the same letters, as, for instance, X, double X, triple 
X, A,and A Land X Y Z; that is not true, is it not ? 


Ans. Yes, sir. 
Q. 223. So there is a difference in the trade between the use of 
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X Y Z, for instance, on one hand and the use of H H H on the other, 
is there not ? 

Ans. Different grades. 

Q. 224. Is there not still other differences besides that of the 
grade? 

Ans. No. 

— 225. H H H means your goods, do they not? 

Ans. They mean the Graniteville goods. 

Q. 226. Now, Mr. Coburt, are you positive that you never 
430 received an order for any brown cottons which gave simply 
the letters without naming the corporation by which they 

were made? 

Ans. The name was on the goods, the brand at least. 

Q. 227. Did vou ever receive any orders for so many pieces or 
bales of H H H goods without the Graniteville being written ? 

Ans. Never in my life. 

Q. 228. As far as you know that is not the custom ? 

Ans. It is not the custom. 

Q. 229. Supposing thirty reputable men or less, on oath, should 
state that Atlantic four-yard goods were ordered and spoken of and 
invoiced simply as “ P brown cotton,” then you would say, would 
you not, that as to these particular evods it was the custom of the 
trade to designate them by this letter without the name Atlantic, 
would you not? 

Ans. I should not buy them unless ordered Atlantic P. 

Q. 230. Knowing that there is no other brown cotton now in the 
market and has not been for a great number of years bearing the 
letter P? 

Ans. There was Lyman P some years ago. 

Q. 231. How eel since Lyman P goods have been upon the 

market? 

Ans. Fifteen years. 

Q. 282. Very well, then ; now, knowing that for fifteen years there 
has not. been upon the market a brown cotton with the letter P on 
it and I a, thousand miles away should, send you an order for so 
many bales of * P” brown cotton, you would, without hesitation, fill 
that order with Atlantic goods, would you not? 

Ans. I might buy Portsmouth P. 

Q. 233. What is Portsmouth P? 

Ans. Amadon Smith’s goods. 

Q. 234. Of what weight ? 

Ans. Print cloth branded Portsmouth P. 

Q. 235. That is, it is a brown cotton intended to be printed, or is it 
already printed ? 

Ans. It is stamped and to be sold for linings. 

Q. 236. Suppose I should give you such an order for so many 
bales of P brown sheetings, then would you not, without hesitation, 
fill that order with Atlantic P ? 

Ans. No, sir; not without wiring. 

Q. 237. Wiry would you wire? 

Ans. I want everything just as plain as plain can be. 
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Q. 238. Could such a telegram mean anything else possibly than 
Atlantic P goods? 

Ans. Yes; there are fancy brands in the market belonging to 

different people. 
431 Q. 239. There is, however, no fancy brand in the market for 
brown sheetings involving the letter “P,” is there? 

Ans. Numbers of them, but they belong to parties. They are 
branded to suit them. 

Q. 240. Give me an instance of a four- yard brown sheeting other 
than that made by the Atlantic Mills which is sold with the letter sf 
P upon the stamp. 

Ans. I should have to send West to get my brands. 

Q. 241. Is there any such brand? 

Ans. I think Lesem has one with “ P” on it. 

Q. 242. Does Mackey, Nisbet & Co. or, in other words, the Evans- 
ville Cotton Manufacturing Co., called the Crescent Mills, make for 
Lesem a four-yard brown cotton which is stamped with the letter P. 

Ans. I have said I would not swear toit, but I thought so. They 
put whatever letters my customers want on goods. 

Q. 248. You think you have done this? 

Ans. I would not swear to it. 

Q. 244. But it is the custom of Mackey, Nisbet & Co., or the par- 
ties to whom I have just referred, to put on any brand that your 
customers want ? 

Ans. Yes, sir; any brand or letter. — 


HENRY A. COBURN. 


Thereupon the further taking of testimony was adjourned until 
to-morrow, Thursday, September 2d, at 2 p. m. 


New York, September 2d, 1886. 


The taking of testimony was resumed pursuant to adjournment 


at 2 p. m. 
Present: Same parties as before. 


E. P. SmitH, a witness produced on behalf of the defendants, 
being first duly sworn and interrogated by Mr. Frazer, testified as 
follows: 


Q. 245. Please state your name, age, residence, and occupation, 
and how long you have been engaged in this business. 

Ans. E. P. Smith; residence, New York ; age, 46 years; dry-goods 
commission business for about 25 years In Baltimore and New York. 

Q. 246. During this time what familiarity bave you had with the 
brown sheeting trade and the different grades of said sheeting ? 

Ans. Well, we have sold many thousand bales, both for home 
consumption ‘and export. 

Q. 247. State what method of stamping brown sheetings is usually 
adopted by the mill to indicate to the trade a grade or quality of 

oods. 

. Ans. We generally brand them by the name, sometimes a letter 
and sometimes a number, sometimes simply a name. — 
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432 Q. 248. State whether or not it has been and is now a 

custom well known in the trade for mills making several 
grades of brown sheetings to indicate the different grades made by 
them by letters of the alphabet, either singly or in conjunction with 
others, stamped upon the goods. 

Ans. Yes; that is customary; in many cases it is customary. 

Q. 249. State whether it is the custom of the trade to stam p those 
letters alone on the sheetings or whether it is customary to stamp 
the sheetings in addition to the letters with the name of the mill or 
some fancy name adopted by the mill. : 

Ans. They generally use the letters with the name of the sheet- 
ing; use the letters in connection with tne name. I never have 
known of a piece of brown sheeting being sent to the trade with 
simply a letter or letters stamped thereon,and am sure that no sheet- 
ings have ever been sent out of the trade in that way, unless they 
are stamped with the name of the mill or some fancy name in addi- 
tion with the letters. 

Q. 250. State whether or not it is understood in the trade that 
these letters when stamped on sheetings indicate the name of any 
particular mill. 

Ans. Not always. 

Q. 251. If you know of any four-yard brown sheeting made by 
the Lawrence Mills of Lowell, Mass., state what letters are stamped 
on them. 

Ans. The Lawrence double L, they call them. 

Witness: Don’t they; isn’t that what they call them? 

Q. 252. State what these letters double L and stamped on Lawrence 
goods indicate to the trade? 

Ans. They indicate the name on certain brand of sheetings, 
known as Lawrence, Ils. 

Q. 253. What grade of goods do they indicate to the trade, if any? 

Ans. Four-yard goods. 

Q. 254. If you know a brown sheeting stamped “ L L” made by 
the Atlantic Mills of Lawrence, Mass., state what these letters indi- 
cate to the trade when stamped on their goods. 

Ans. Simply indicate the brand that they use. I do not know 
that they have any double L. I do not think they have. 

Q. 255. Are there or not any brown cotton sheetings known to 
the trade simply by the letters “LL” without any accompanying 
words of description ? 

Ans. Not that I know of. 

Q. 256. If you should receive an order for so many bales of “L L” 

, brown cotton sheeting without any other words of descrip- 
433 tion would you or not understand from that alone whose 
manufacture of goods was desired ? 

Ans. No; I would not. 

Q. 257. Do you or not believe the trade would place the same con- 
struction upon the order as you have stated as your belief? 

Ans. I think so. 

(). 258. How are the Lawrence brown cotton sheeting which are 
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stamped with double L described in the trade when spoken of or 
written about? 

Ans. They are described as Lawrence double L sheetings. 

Q. 259. State whether or not it is the custom of the trade in order- 
ing brown sheeting to indicate by the letters stamped upon them a 
weight or grade of goods desired. 

Ans. It is customary to order them by the brand and letter and 
width. 

Q. 260. What do you mean by the brand ? 

Ans. The name of the goods and letters used. 

Q. 261. Give an instance of it—an illustration of what you mean 
by the word brand. 

Aus. In our case a buyer ordering Augusta sheeting would prob- 
ably say Augusta No. 1 sheetings, but in some cases they simply use 
Augusta 4-quarter sheetings—a yard wide that means. 

- Q. 262. If the goods of a particular manufacturer are desired how 
is that indicated to the merchant? 

Ans. By the brands used on the goods. The buyers, as arule, do 
not know where goods are made. 


Cross-examination by J. H. RayMonp: 


Q. 264. What brown cottons do you handle and have you 


handled ” 

Ans. We have a number of them. Do you want a list of them 
or only a few? ; 

Q. 265. I limit it to four-yard goods. 

Ans. We handle the Enterprise E KE four-quarter sheetings—Blue 
Ridge. I do not know whether they have a letter on it or not; I 
ues tell without looking ; Matthews double L. 

Q. 266. Who makes the Enterprise E E? 

Ans. Made by the Enterprise Manufacturing Co. 

~ Q.—. Where? 

Ans. Augusta, Ga. 

Q. 267. What are the goods commonly mnown in the trade as 
Augustas? 

Ans. Augustas. 

Q. 268. Are they so commonly known in the trade? 

: Ans. By every one. 
434 Q. 269. “Simply as Augustas? 
Ans. Yes. 
~ Q. 270. Who makes the Blue Riige sheeting ? 
Ans. Made by the Blue Ridge Manufacturing Co. , Petersburg, 


Va 
Q. 271. The Matthews double L is a private brand of your own, 


is it not? 
Ans. No, sir. 
-Q. 272. Who makes it ? 
Ans. Made by Matthews Cotton Mills Co. 
Q. 273. Where are they ? 
Ans. Selma, Ala. 


Qae <— *"-@ -@ — @f. @ ©€@.2 @& 


- 
‘a 


=-@D -~S &eoe 8 @ @ ® 


-@ @@ @22 ~ - See -¢@ 


-@ .- 


—@ - BS @ 


( 
6 
& 
® 
8 
* 
¢- 
é 
r] 


. THE TENNESSEE MANUFACTURING CO. 


Q. 274. Do you sell the product of that mill exclusively? 

Ans. Altogether. 

Q. 275. At whose instance was double L put upon that brand of 
goods, yours or some one else? 3 

Ans. They used it before we were agents for the mill. 

Q. 276. How long have you been agents for the mill? 

Ans. About two vears, I think. 

Q. 277. Do you handle any other four-yard goods that you now 
remember ? . 

Ans. No; not strictly four yards. 

Q. 278. Did you ever handle any of the Lawrence goods? 

Ans. No, sir. 

Q. 279. Never either bought or sold them ? 

- Ans. No, sir. | 

Q. 280. Then you do not know how the written orders for those 
goods may or may not read ? | 

Ans. Lawrence goods ? 

Q. 281, Yes. 

Ans. No, I do not. } 

Q. 282. Do you know a brown cotton known in the market by the 
letter P? 

Ans. I do. : 

Q. 283. What are they ? 

Ans. Atlantic P, I think. oa 

Q. 284. You never handled them? 

Ans. Never handled them. 

Q. 285. But you do know that the brown cotton sheetings that 
are now in the market and known by that name are four-yard goods 
made by the Atlantic Mills? 

Ans. They are are so represented ; I never weighed them; they 
are so understood. 

Q. 286. The largest part of your business is, or is it not, in colored 
goods ? 

Ans. We have never divided it; our business in brown goods is 
very large, and probably our sales for export in brown goods are as 
much as any firm here, with two exceptions. 

Q. 287. But as to the domestic trade, your trade in colored goods 

is far in excess of your trade in brown sheeting ? 
435 Ans. I suppose it is, but we sell largely in brown goods for 
home consumption—prubably all over city and country. 

Q. 288. And your sales in brown cotton sheetings is limited almost 
entirely to Southern manufacturers, is 1t not? 

Ans. The wajority of them are Southern-made goods. 

Q. 289. Have you any privaie brands of your own for four-yard 
brown cotton sheetings? 

Ans. We make no goods and have no private brands. 

Q. 290. Do not handle private brands? 

Ans. No, sir; except private brands ordered by buyers, which we 
have put on goods for them by the manufacturers. 

Q. 291. And so far as you know these four-yard brown sheetings 
are in competition with the Lawrence M’f’g Co. and their sales 
agents ? 


x 
| 
i 
é 
£ 
a 
3 ( 


984 THE LAWRENCE MANUFACTURING CO. VS. 


Ans. To a certain extent. 
Q. 292. Is it not entirely so? 


Ans. No, not entirely so. | 
Q. 293. Is it not so that your trade in four-yard brown cotton 


sheetings is in competition with the double L goods of the Lawrence 
M’f’g Co.? 

Ans. Only to the extent that one grade of similar weight sheet- 
ings competes with another. 

Q. 294. Generally speaking, they are of the same grade or class 
of sheetings, are they not? 

Ans. Some of the brands mentioned handled by us are not as 
good a quality as the Lawrence double L and do not bring as much 

rice. 
. Q. 295. Do you refer in your last answer te the Enterprise four- 


‘yard goods? 


Ans. I decline to answer that. 

Q. 296. You have said that you have no private brands except 
so far as used when required by buyers. Now, I would like to know, 
please, what private brands have been $0 required and have been so 
put on, so far as you know, by the Enterprise Company or the Evans- 
ville Company. 


Defendant’s counsel instructs witness that he has a right to decline 
to answer this question, and defendant’s counsel further excepts to 
the question as irrelevant. 


Ans. As far as the Evansville Company is concerned, we never 
have handled their goods and know nothing as to their business. 
As to brands used for buyers on Enterprise goods the brand belongs 
to the buyers, and we positively decline to give any information. 

Q. 297. I understand you to say that you know nothing about 

the private brands involving the letters “LL” which are 
436 stamped upon four-yard sheetings for buyers by the Evans- 
ville Company. | 

Ans. I know nothing about it. | 

Q. 298. And that you know that the Enterprise Company does do 
that thing, but you decline to give any further information about it. 


Defendant excepts to this question as irrelevant. 


Ans. I have never admitted that I knew it. I know positively 
that they do not and have never done so. On the contrary, when 
the mill began to make four-yard sheetings, we wished them to use 
double L. The president of the company declined, but adopted the 
letters double E, not from the fact that we had no right to use it, 
but simply wishing to establish a brand of our own. 


Questions and answers No. 295 and No. 296 were here read to the 
witness. 


Q. 299. Referring to the private brand used by buyers by the En- 
terprise Company, concerning which you have declined to answer, 
: = ask whether those private brands involve the letters 

ouble L. 
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Ans. I have answered that question before by stating the Enter- 
prise Company have never used the letters double L. 

Q. 300. Are you handling now or have you heretofore handled 
any four-yard brown sheetings branded double L' made by either 
Lawrence Manufacturing Co., the Evansville Company, the Aurora 
Cotton Mills, the Beaver Dam Cotton Mills, the Badger State Cotton 
—s or the Pacolet Mills or the Janesville Cotton Manufacturing 

0.? 

Ans. We have never handled any of them, but would he very 
glad to do so. 

Q. 301. “EE” in the trade means four-yard brown sheetings 
made by the Enterprise Company, does it not ? 

Ans. No, it does not. If a buyer orders double E sheetings from 
us we should ask him, in all probability, if he did not mean Enter- 
prise double E. 

Q. 302. Suppose he should say I want so many bales or pieces of. 
four-yard sheetings; please send me so many bales or pieces of double 
H. Would you then delay to ask him that question? 

Ans. If we knew the buyer had béen using Enterprise double E 
sheetings we should probably know what he meant, but in all our 
experience we cannot recollect of ever receiving an order in this way. 
Buyers order, as a rule, Enterprise double E. In some cases they 
may say Enterprise sheetings. 

q. 303. Are there not other four-yard brown sheetings i in the mar- 

ket, or has there been, which are or were branded double 

437 __E, so far as you know; and, if so, by whom were they made? 

‘Ans. I do not know positively, but there have been. 

Q. 304. By whom were they made, so far as you know? . 

Ans. I do not know. 

Q. 305. Did you ever see them in the market? 

Ans. I think I have heard of other sheetings branded double E. 

Q. 306. Were they four-yard sheetings? 

Ans. I cannot recollect. 

Q. 307. Of your own knowledge, you do not know that there is 
now or ever has been any four-yard brown sheetings in the market 
branded with the letters double E other than those made by the 
Enterprise Mill Co.; is that correct? 

Ans. My impression is double E has been used, but I cannot posi- 
tively state the circumstances. 

Q. 308. Have you any positive impression that double E has been 
used in four-yard brown sheetings? 

Ans. I cannot positively state on four-yard sheetings, but I have 
a strong impression that I have seen the double E used in other in- 
stances. 

Q. 309. Are there anv sheetings in the market to- day belonging 
to that class or grade that you know of or have heard of or have 
come in contact with that are branded double E? 

Ans. Not that I know of. 

Q. 310. Very well, then, if you should happen to receive an order 
to-day from a stranger with whom you have never dealt forso many 


bales or pieces of double E brown sheeting you would send him the 
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Enterprise goods without hesitation or delay, would you not, if he 
was a good customer and his credit was good ? | 

Ans. We should not. 

Q. 311. Why? 

Ans. We should ask him if ne meant the Enterprise. 

Q. 312. Why should you delay to ask that question ? 

Ans. To avoid mistakes. | 

Q. 313. Would you have any possible doubt as to what goods he 
meant ? | 

Ans. I might not, but at the same time would ask the question 
unless he had been a buyer of the double E. 

Q. 314. Now, I will suppose that one of your regular customers 
should have a demand in his trade for other goods than those that 
you handle, should send you an order for some of your goods, and 
at the same time ask you as an accommodation to him to ship him 
at the same time so many bales or pieces of “ P” brown sheetings ; 
would you have any doubt as to what he meant? 

Ans. I should, most positively. 


438 Q. 315. Now, if I should ask you the same line of ques- ~ 


tions with reference to this subject (“ P” brown sheetings) 
that I have just now asked with reference to “EE” brown sheet- 
ings, you would answer that line of questions in the. same way, 
would you not? 


Ans. I should, substantially. | 
ELIJAH P. SMITH. 


Thereupon the further taking of testimony was adjourned until 


to-morrow, Friday, September 3rd, 1886, at 11 a. m. 


NEw York, September 3rd, 1886. 


The taking of testimony was resumed, pursuant to adjournment, 
at 11 a. m. 


Present: Same parties as before. 


SetH M. MILLIKEN, a witness produced on behalf of the defend- 
ants, being first duly sworn and interrogated by Mr. Frazer, testi- 
fied as follows: 


Q. 316. Please state your name, age, residence, and occupation. 

Ans. Seth M. Milliken; fifty years; New York city; dry-goods 
— merchant and jobber, of the firm of Deering, Milliken 

Co. 

Q. 317. Please state how long you have been engaged in this busi- 
ness and what experience you have had in dealing in brown cotton 
sheetings. 

Ans. We have been buying them for 21 years; we have been 
manufacturing or receiving them as commission merchants about 
16 years. 

. . Q. 318. State whether or not it has been and is now a custom well 
known in the trade for mills making several grades of brown sheet- 
ings to indicate the different grades made by them by letters of the 
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alphabet, either singly or:in conjunction with others, stamped on 
the goods. | 

Ans. It is the custom of manufacturers to use letters under the 
names of their respective mills. 

Q. 319. State whether it is the custom of the trade to stamp these 
letters alone on the sheeting, or whether it is customary, in addition 
to the letters, to stamp the name of the mill or some brand also. 

Ans. It is the custom for them to put letters on with some brand 
of the mill also. 

Q. 320. State whether or not it is understood in the trade that 
these letters stamped on sheetings indicate the name of any par- 
ticular mill or the goods of that mill. 

Ans. The letters mean nothing unless attached to the name of 
the mill. 

Q. 321. Do you know of any four-yard brown cotton made 
by the Lawrence Mills? If yes, please state what letters are 
stamped on them. 

Ans. I know a cotton that sells under the name of Lawrence 
double L, with a bull’s head attached, called a four-yard sheeting. 
I have recently weighed one piece and it weighed 4-16. 

Q. 322. State what these letters, double L, “indicate to the trade 
when stamped on Lawrence brown sheetings. 

Ans. I do not know. 

Q. 323. Does it indicate that the goods are made by the Lawrence 
Mills, or simply a grade of goods made by the Lawrence Mills and 
used in conjunction with the words Lawrence Mills ? 

Ans. When the stamp of Lawrence Mills is on them it means 
made by Lawrence Mills. 

Q. 324. Then state whether or not the trade gives any significance 
or attaches any meaning to the letters double L other than that 
given them by the mill which may use them. 

Ans. The trade attaches no meaning to the letters alone. 

Q. 325. Are there or not any brown cotton sheetings which are 
known in the trade and spoken of simply by the letters double L, 
without any accompanying letters of description ? 

Ans. I do not know of any. 

Q. 326. Do you know of any other brown cotton sheetings in the 


439 - 


_ trade which are stamped “LL” in addition to any other brand ? 
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If so, state what they are. I mean in addition to the brown cotton 
sheetings which are stamped Lawrence double L. 
Ans. We'formerly bought a cotton called Atlantic double L. I 


do not know that it is in the trade now. I am not positive that 
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there are.any others on the market now, but I think there are sev- 
eral brands with double L attached. 


Q. 327. Have you or not ever heard in the trade of Panolet double 


HL, or Graniteville double L, or Badger-State double L, or Victoria 
‘ double L, or any others that you may know ? 


Ans. I have seen all of those except the Victoria double L. 
Q. 328. If you should receive an order for so many bales of douhle 


}L brown cotton without any other words of description would 
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you or not understand from that alone whose manufacture of goods 
was desired ? 

Ans. I should look to see if the person or the firm writing that 
letter had ever bought goods from us called double L with a mill’s 
name attached or without it attached. Ifso, should send that cot- 
ton to him. If not, should write the person ordering the goods for 

more definite information. 
440 Q. 329. Suppose the order came from a stranger with 
. whom you had had no former dealings, what would you do 
then ? 

Ans. We should write him we did not understand his order. 

Q. 330. Do you not believe the trade would place the same con- 
struction on the order as you have just stated ? 

Ans. I am inclined to believe—I do believe that the trade would 
send the person ordering the goods any double L brown cotton that 
he might have in his store. 

Q. 331. Would the same be true if the order came for so many 
bales of “A” brown sheetings ? 

Ans. It would. 

Q. 332. Or any other letter of the alphabet? 

Ans. It would. 

Q. 333. What is the weight of what is known as standard brown 
sheeting ? 

Ans. 2-85. 

Q. 334. State whether or not there is any uniformity in the 
lettering used on this grade of brown sheeting by the different man- 
ufacturers. 

Ans. There are several parties use the letter “A” in connection 
with their mill brand in different weights of goods. 

Q. 335. My question had reference to the standard of 2-85. 

Ans. There are different mills using the letter “A” with standard 
goods. 

Q. 336. State whether that is uniform, or whether certain mills 
use different letters to indicate standard goods. 

Ans. The different manufacturers use different letters on standard 

oods. 
. Q. 337. How are the Lawrence Mills brown cotton which are 
stamped double L described in the trade when spoken of or written 
about ? 

Ans. Some speak of them as the Lawrence double L with the 
bull’s head and some as Lawrence double L alone. 

Q. 338. State what you understand to be the trade-mark of the 
Lawrence so-called four-yard brown sheeting. 

Ans. The Lawrence double L, with bull’s head prominent on the 
piece of goods. 

Q. 339. Is it or not well understood in the trade that the goods 
stamped Lawrence double L and the other brown cottons which are 


stamped double L, such, for instance, as the Pacolet double L, Gran- 


iteville duuble L, Badger State double L, etc., are made by different 


manufacturers ? 
Ans. It is. 
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Q. 340. Do you know of a so-called four-yard brown cotton stamped 
Shawmut double L? 

Ans. I do. 

Q. 341. State by whom it is made. 

Ans. I believe it to be made by Lawrence Co. 
441 Q. 342. State whether it has the same value in the trade or 
commands the same price as tlie Lawrence double L. 

Ans. About the same price. 

Q. 343. Less or greater ? 

Ans. Less. 


Cross-examination by Mr. RayMonp: 


Q. 344. Your firm is the selling agent of the Pacolet Mills, is it 
not? | 

Ans. It is. 

Q. 345. How long has it been ? 

Ans. Since the mill was completed. 

Q. 346. When were the first Pacolet four-yard goods received by 
you ? 

Ans. About the 27th of February, 1884. 

Q. 347. What has been the amount of the output of those goods 
since that date ? 

Ans. We put the production under different brands, some under 
fancy brands. The total production of four-yard goods are not far 
from 125 bales per month, I think, 

Q. 348. Please give us the names of the fancy brands that you 
have just referred to. 

. —_ I do not remember any of them without reference to our 
ooks 

Q. 349. According to your best recollection, what proportion of 
this output of 125 bales per month were Pacolet double L? 

Ans. Previous to last December I should think fully three-quarters. 
Since that time very few under double L stamp. 

Q. 350. Now, I will ask you to please ascertain what the fancy 
brands of the Pacolet four- -yard goods were and name them to the 
notary. 

Ans. Harold M, Vineland, Glenmore, Nyantic X, Cameron D, 
Montgomery Fine. 

Q. 351. Do you know or did you ever know of any other four- 
yard brown cotton stamped with the letter M ? 

Ans. Yes. 

Q. 352. By whom and what goods? 

Ans. The Salmon Falls Manufacturing Co. 

Q. 353. Are they on the market now? 

Ans. I do not know. 

Q. 354. When did you last know of four-yard brown cotton made 
by the Salmon Manufacturing Co. and stamped with the letter M 
being on the market? 

Ans. Perhaps—I could not say definitely when I last saw it. 

Q. 355. It was a good many years ago, was it uot? 
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Ans. It was five or ten years ago. I do not know but what it is 
on the market now. 

Q. 356. Do you know a brown cotton now on the market and 

stamped with the letter P.? : 
442 Ans. I have seen the cotton, I believe, called Atlantic P. 
Q. 357. Do you know the weight of it? 

Ans. I do not. 

Q. 358. Did you ever know of any other brown cotton marked 
with the letter P than that made by Atlantic Mills? 

Ans. I think I have, butam notsure. I will give you the name— 
Portsmouth P. | 

Q. 359. Supposing it to be a fact that the only brown sheeting 
weighing four yards or about four yards to the pound and marked 
with the letter P, which are now in the market or ever have been 
in the market, were made by the Atlantic Mills; I say supposing 
these statements to be facts, and that in the trade using those goods 
these facts are known, then the letter P in that trade and to those 

ersons would indicate brown cotton weighing four yards and made 
y the Atlantic Mills, would it not? 

Ans. If no other letter had ever been applied to a sheeting of any 
kind. If the letter P had been applied to no other sheeting except 
to the Atlantic goods the trade would understand, in my opinion— 
if a person ordering P goods they would send them Atlantic P if the 
letter P had never been applied to any other weight of goods or any 
other mill’s name and it had been used a long time. 

Q. 360. You have said in your direct examination “ Different 
manufacturers use different letters on standard goods.” These let- 
ters are sometimes arbitrarily adopted, are they not? 

Ans. They take anything they please. 

Q. 361. It is also true that sometimes they adopt A and A! and 
A®, or A, double A, or A A A, and sometimes X, X X, and X X X, 
just as X, X X, and X X X are used upon axes and upon tin to 
denote different qualities or grades of goods; is that correct? 

Ans. I am not in the axe or tin business and am not able to say 
as to that. 

Q. 362. It is, however, a fact, is it not, that in the cotton trade, 
speaking generally, these letters, singly or doubly or in triplicate, 
are used to denote different grades or qualities of goods? 

Ans. Those letters indicate all grades and qualities of goods, viz., 
from seven-yard sheetings to a 2-50. 

Q. 363. How long have you known that the four-yard goods of 
the Lawrence Manufacturing Co. were stamped with double L? 

Ans. I should think fully ten years, perhaps fifteen, and I believe 
we bought the Shawmut double L before we bought the Lawrence 
double L. 

Q. 364. Now, going back to the previous question when X, X X, 
and X X X are used by single manufacturer on cottons, those letters 


designate that X is an inferior brand, X X a better brand, | 


443 and X X X astill better one, or else the reverse of what I 
have said; is this correct ? 3 
Ans. Such is the general practice, I believe; but X is often used 
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on om same weight of goods that the double L is, and the same 
quality. 

Q. 365. Now, when the Pacolet Mills were completed, at whose sug- 
gestion was it, please, that double L was adopted to indicate their 
four-yard goods? , 

Ans. That I do not know. 

Q. 366. Was it at the suggestion of yourself or any member of 
your firm? 

Ans. I often suggest a brand of goods, and also my clerk suggests 
a brand, and I do not know who suggested this one. 

Q. 367. In and previous to February, 1884, the Lawrence Manu- 
facturing Co. had established a wide-spread and valuable reputation 
for their four-yard goods which were stamped double L, had it not? 

Ans. They had established a reputation of their Lawrence goods, . 
but I place no value on letters. 

Q. 368. They had established a large and valuable reputation for 
those particular goods which for a long time had been so stamped, 
had they not? 

Ans. They had established a repntation, but I cannot say that it 
was valuable. My impression is it was not. Other double L goods 
with another name have brought a better price. Pacolet goods, 
four-yard goods, selling without any letters, are bringing a better 
price. 

Q. 369. I am not asking now about the value, in your opinion, of 
the letters double L as a brand, but desire to ask simply whether at 
and previous to the date named this company had not established 
a large trade and a valuable trade reputation for these goods? 

Ans. They had established a trade for these four-yard goods, I 
have no doubt; but as to its being valuable I cannot say. 

Q. 370. Can you give me an estimate of the average output of 
these goods by the Lawrence Mills for any period? 

Ans. I cannot. 

Q. 371. Have the kindness to describe as minutely as you can 
what the stamp upon the Lawrence four-yard goods consists of and 
in what order, beginning with the top of the stamp and going to 
the bottom of it. : ; | 

Ans. My impression is that there is a bull’s head on the upper 
end of the piece of goods and that Lawrence—the word Lawrence— 
is under it about a third of the way down the piece and double L 
directly under that. I am not certain about this. 

Q. 372. Does the stamp contain any other words? 
444 Ans. I do not know. 

Q. 373. Has it always had, so far as you know, the picture 
of a bull’s head, or has it had other vignettes ? 

Ans. Since I have seen it, I think, but am not quite certain, with 
a bull on it instead of the bull’s head. 

Q. 374. It has always had the letters double L, has it not? 

Ans. That I do not know. 

Q. 375. It has, so far as you know, during the twenty years that 
you have known the goods, has it not? 

Ans. I do not remember. 
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Q. 376. Do you remember of ever having seen any of these goods 
without the double L? 

Ans. I do not. 

Q. 377. Did you ever know of any cotton goods weighing about 
four yards and stamped with the letter M besides the goods made 
by the Pacolet Mills? 

Ans. I did. | 

Q. 378. Whose were they and how were they stamped? 

Ans. Stamped Salmon Falls M and Massachusetts M. 

Q. 379. Supposing there were not now and never had been any 
four-yard sheetings stamped with the letter M other than those 
made by the Pacolet Mills, then the term M sheetings would mean, 
in the trade that was familiar with them, four-yard goods made by 
the Pacolet Mills, would it not ? 

Ans. The mills have not been long enough established, so we 
should know what the M meant if a letter M was called for, M cot- 
ton. 

Q. 380. But what I have stated would be true, would it not, ina 
trade that was and for a long time had been familiar with these 
goods ? : 

Ans. It would if there was no other make of goods having the 
letter M, and had never been used. 

Q. 381. Are you or are you not aware that your mills (meaning 
the Pacolet) have offered to discontinue the use of double L or four- 
yard goods? 

Ans. I have not been informed that they have offered to quit it, 
but I advised them to quit it, believing it had no value. 

Q. 382. Have you ever bought or sold the Lawrence four-yard 
sheetings ?. 

Ans. I think I have, but am not positive. 

Q. 383. If you have it was comparatively for a short time and 
comparatively in a small amount, was it not? 

Ans. We do a jobbing business of about a million dollars a year 

and occasionally buy. Weare liable to buy almost any make 
445 of cotton goods, but four-yard goods, coarse, is not a favorite 


weight*with our trade. 
SETH M. MILLIKEN. 


And thereupon the further taking of testimony was adjourned to 
be continued for defendant at Pittsburgh, Pa., at the office of 
, commencing Mouday morning, September 6th, 1886, at 11 a. m. 


STATE OF New YORK, we 
County of N. Y., we 


I, Eleazer Jackson, do hereby certify that the depositions of the 
foregoing witnesses, Junius A. Clifton, Henry A. Coburn, E. P. Smith, 
and Seth M. Milliken, were taken before me by consent of the par- 
ties; and I hereby certify that the said witnesses were severally duly 
sworn by me and their said depositions were reduced to writing and 
were signed by them respectively as and for their depositions in said 
case. 
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Witness my hand and notarial seal this 3rd day of September, 
1886. 

[SEAL. ] ELEAZER JACKSON, 


Notary Public, New York County. 


My fees, $5, paid by defendant. 
ELEAZER JACKSON. 


United States Circuit Court, District of Indiana. 


LAWRENCE MANUFACTURING Co. 
vs. 
EVANSVILLE CoTTON MANUFACTURING COMPANY. 


The taking of depositions for defendant was resumed pursuant to 
adjournment and by consent before Weld A. Schoyer, a notary 
public in and for the county of Allegheny, Pa., at Pittsburgh, in said 
county, this 6th day of September, 1886, commencing at 11 a. m., 
all formalities as to notices, caption, and certificate being waived. 

Present: J. S. Frazer, Esq., for pentamt, and J. H. Raymond, 
Esq., for complainant. 


J.C. STEPHENSON, being first duly st sworn and being interrogated 
by Mr. FRAZER, testified as follows: 


Q. 384. Please state your name, age, residence, and occupation. 

Ans. J. G. Stephenson ; Pittsburgh; dry-goods dealer ; am over 40 
years of age. 

Q. 385. State how long you hav: been engaged in this business as 
a dry-goods merchant, and what has been your opportunities for 

coming in contact with brown cotton sheetings. 
446 Ans. I have been in the business over twenty years as a 
buyer and seller of dry goods. 

Q. 386. Please state whether or not it has been the custom of the 
trade to stamp upon brown cotton sheetings certain letters of the 
alphabet to indicate the grade or quality of the goods. 

Ans. I believe it has. 

Q. 387. Please state what has been the custom of the trade-to 
stamp upon brown cotton sheeting to indicate the name of the man- 
ufacturer of the goods. 

Ans. The name of the mill, I presume. 

Q. 383. Please state whether you know in the trade a brown cot- 
ton sheeting made by the Lawrence Mill of Lowell, Massachusetts, 
which is stamped L L in addition to the name of the mill and other 
parts of the brand. 

Ans. I do. 

Q. 389. How are the Lawrence Mills brown cotton sheetings 
which are stamped LL described in the trade when written or 
spoken of? 

Ans. As Lawrence L L. 

Q. 390. Are there or not any brown cotton sheetings which are 
known in the trade simply by the letters “LL” without any other 
accompanying words of description ? 
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Ans. There may be, but I don’t know of them.. 

Q. 391. State what these letters “ L L” indicate to the trade when 
stamped on Lawrence brown sheetings. 

Ans. They indicate they are four-yard brown cotton. 

Q. 392. State whether or not the trade gives any signification or 
attaches any meaning to the letters “L L” other than that given by 
the mill which may use them. 

Ans. Not that I am aware of. 

Q. 393. Should you receive an order for so many bales of “LL” 
brown cotton sheeting without anv other words of description ex- 
cept the letters “LL” would you or not understand from that alone 
whose manufacture of goods was desired ? 

Ans. I would not. 

Q. 394. Do you or not believe the trade place the same construc- 
tion on the order as that you have Just stated as your construction ? 

Ans. I don’t know how that would be. 

Q. 395. If you should receive such an order as that just indicated 
from a customer who had formerly bought brown cotton sheetings 
so stamped what construction would you then put on the order? 

Ans. I would refer to his former purchases and send him dupli- 
cates. 

Q. 396. If such an order came from a stranger what course would 

you then pursue? 
447 Ans. Ascertain what he wanted. 

Q. 397. State whether the same letters or combination of 
letters are stamped on brown cotions by all mills to indicate the same 
grade and weight of cottons. 

Ans. I don’t know that they are. 

Q. 398. Is it not true that different mills stamp with letters or 
with a combination of letters, brown cottons: to indicate different 
grades on weight of cloth? 

Ans. They do. 

Q. 399. Do you know of brown cotton sheeting which is stamped 
“Shawmut LL?” 

Ans. I do. 

Q. 400. By whom is it made? 

Ans. By same mills that make the “ Lawrence L L.” 

Q. 401. Does that command the same price in the market ? 

Ans. Not usually. 

Q. 402. If sheetings of any particular mill are desired is it the 
custom of the trade to order the goods bv the letters alone stamped on 
the goods, or is it customary to give the name of the mill in con- 
nection with the letters? 

Ans. I think it is customary to give the name of the mill ; should 
be name of the goods, not necessarily name of mill; ordering them 
direct from the mill it would not be necessary. 


Q. 403. Are there other brown sheetings in the market which are 


stamped “ L L” in addition to the name of the mill or the brand ? 
If so, give some of the names. | 
Ans. There are a number of them; I can give their names 


later. 
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° Q. 404. Are they made by other mills than the Lawrence Mills of 
Lowell, Mass. ? 
7 Ans. They are. 
’ Q. 405. Is it not well understood in the trade that the goods stam ped 
“Lawrence L L” and these goods manufactured by other mills 
#3 which are stamped “ L L” are made by different mills? 
Ans. They are. 


Cross-examination by Mr. Raymonp: 


Q. 406. Mr. Stevenson, please state the names of the other four- 
yard brown cottons which are stamped “LL” which you now re- 
member. 

Ans. I told him I would give him that later. 

Q. 407. It will not be proper to add their names later; we must 
ask. for an answer to the question according to your best present | 
recollection. 

Ans. There is the “Shawmut L L,” which is made by the Law- 
rence Mill, Hoosier State L L, Amazon L L; there is quite a num- 

ber of them I do not recollect just now. 
448 Q. 408. Who makes the “Amazon LL?” And if it is a pri- 
vate brand, state whom it belongs to. 

Ans. I think the brand is not private; I am not positive of the 
mill; if I was at my place of business I could give it to you. 

Q. 409. You are in business here in Pittsburgh ? 

Ans. Yes, sir. 

Q. 410. What four-yard brown cottons are you now handling in 
your trade? 

Ans. We have quite a number of different brands, sir. 

Q. 411. Please describe as accurately as you can the brand 
stamped upon the Lawrence four-yard brown cotton, giving all the 
contents of the stamp, and, so far as you can, the order in which it 
appears on the cloth, commencing with the top of the stamp and 
running to the bottom of it. 

Ans. It would be a very indefinite answer I could give; they are 
not all branded alike. 

Q. 412. Do you know how they differ; in what respect? 

Ans. Some have a printed paper label or stamp—that is, not 
others. 

Q. 413. The paper stamp to which you refer is to caution others 
~ aad : against the use of the letters “ L L,” is it not? 

Ans. I believe it is. 

Q. 414. Without having reference to that paper stamp, and having 
sole reference to the other regular brand or brands, if they had more 
than one? 

Ans. How is that? 

Q. 415. Leaving out of consideration entirely the paper stamp, 
.describe.the balance, the other stamp, as best you can, commencing 
at the top and running to the bottom. 

Ans. While being familiar with the goods, I could not tell ex- 
actly what that stamp is like without having a piece of the goods 
here. 
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STATE OF PENNSYLVANIA, ney 
County of Allegheny, 


I, Weld A. Schoyer, a notary public in and for the county and 
State afuresaid, do hereby certify that the foregoing deposition of J. 
G. Stephenson was taken by the parties.as aforesaid before me, by 
consent, this 6th day of September, 1886, and that the said depo- 
sition was signed by the said witness as and for his deposition in 
said cause. | 
- Witness my hand and notarial seal this 6th day of September, A. 

. 1886. 


449 Circuit Court of the United States for the District of Indiana. 
In Equity. 


LAWRENCE MANUFACTURING Co. 
vs. 
EVANSVILLE MANUFACTURING Co. 


Depositions taken at the office of Clarence E. Walker, in the city of 
Louisville, before Clarence E. Walker, notary public, on type- 
writer, by consent, in the presence of W. G. Rainey, counsel for 
complainant, and J. M. Dickinson, counsel for defendant, the same 
to be read on part of defendant. All formalities of notice, certifi- 
cate, and publication are waived. 


James G. CARTER, a member of the wholesale dry-goods firm of 
Carter Bros., in Louisville, Ky., being duly sworn, deposes as fol- 
lows: 


Q. 416. State your age, residence, and how long you have been 
engaged in the dry-goods business in Louisville, and generally what 
has been your selling territory in such business within the last fifteen 
years. 

Ans. My age is sixty-one years; residence, Louisville, Ky.; Ihave 
been engaged in the dry-goods business in Louisville for thirty-two 
years. Within the last fifteen years my selling territory has gener- 
ally been Indiana, I]linois, Missouri, Kentucky, Tennessee, Alabama, 
Mississippi, Arkansas, and Texas. 

Q. 417. State whether or not your firm and that of Bamberger, 
Bloom & Co. are among the largest wholesale dry-goods firms in 
Louisville. : | 

Ans. Yes. 

Q. 418. State whether or not you have, off and on during the last 
fifteen years, handled brown cotton sheetings made by the Lawrence 
Manufacturing Co. stamped L L and with the picture of the bull 
or bull’s head and the words “Lawrence Manufacturing Co.” 
thereon. 

Ans. We have. 

Q. 419. State whether or not you have at any period during that 
time handled any other brown sheeting with the letters L L stamped 
thereon ; and, if so, what brands. 
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Ans. We have handled Matthew L L sheeting; also a sheeting at 
Evansville, which we have under our private stamp, of Superior L 
L, and perhaps others, but I don’t recollect now. 

Q. 420. Please state, according to your understanding of the 
meaning attached by the trade with which you are familiar, what 
letters indicate upon cotton goods when stamped upon them by 
different manufacturers. 


Objected to as incompetent and irrelevant. 


450 Ans. They indicate a particular grade of the particular 
manufacturer who stamps them. 

Q. 421. State whether or not in the trade with which you are 
familiar the letters L L alone, not connected with the name or brand 
of any particular manufacturer, have had any meaning than in- 
dicating grade or quality. | 

Ans. I think not. 

Q. 422. If any one during this period should have asked you for 
LL brown cottons without adding more would you or not have 
understood them as meaning any special make of L L goods? 

Ans. If I had been selling the party asking the question any par- 
ticular brand with L L on it I would think he was asking for the 
same thing that he had previously had, and I would show him that 
goods. If, however, he had not been ‘buying anv particular make 
with L L on it, and only asked for L L sheeting, I would show him 
the make of goods with L L on it thac I preferred to sell him. 

Q. 423. In the case last mentioned. would you understand him as 
designating any particular make by merely calling for L L brown 
sheeting. 

Ans. I would not. 


Cross-examination by Mr. Rainey: 


Q. 424. Since when have you handled brown sheetings stamped 
with L L? 

Ans. I do not recollect the particular date, but perhaps eight or 
ten years; possibly longer. 

Q. 425. Whose manufacture were they ? 

Ans. I could not say whose manufacture [ first used under the 
brand L L, because I don’t recollect. 

Q. 426. In your answer to question 417 you have stated 1 in sub- 
stance that during the last fifteen years, “off and on,” you have 
handled brown cotton sheetings made by the Lawrence Manufact- 
uring Co. stamped with L L. Are we to understand that you have 
handled those goods as long as fifteen years ? 

Ans. I don’t recollect that we have handled them that long. I 
don’t recollect the first we bought. It may have been that long or 
a less time. : 

Q. 427. Have you handled any L Lsheetings of this manufacture 
recently ? 

Ans. I have within twelve months. 

Q. 428. How long have you handled brown cotton sheetings 
stamped with ‘“ Matthews” or “Superior” with L L thereon ? 
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Ans. I have handled “Matthews” only within the last few months. 
“Superior L L” we have handled for several years—two or three 
years, or maybe four; I don’t recollect. 


Q. 429. By whom is the “ Matthews ” manufactured, and | 


where? 
451 Ans. I don’t know who are the manufacturers. We buy 
them of Woodward, Baldwin & Norris, commission merchants 
of Baltimore. 

Q. 430. The “Superior L L” are manufactured by the Evansville 
Cotton Manufacturing Co., are they not ? 

Ans. That is my understanding. 

Q. 431. The word “Saperior, | is stamped thereon at your request ? 

Ans. Yes, sir; it is. 

Q. 482. Is there anything ae stamped on such sheetings besides 
the words “Superior” and L L? 

Ans. I think it has “Superior L L sheetings.” The word “ sheet- 
ing” is on it, I think ; that is my recollection. 

Q. 438. Who buys cotton sheetings for your house and who has 
been your buyer during the last fifteen years ? 

Ans. I have. 

Q. 484. During this period of time you have been familiar with 
the different grade and brands of brown cotton sheetings in the 
market ? 

Ans. With a good many of them I have; not all. 

Q. 435. Do you take and read and have you during this fifteen 
years the leading dry-goods periodicals or publications ? 

Ans. We takesome of them. I don’t read a great many of them. 

Q. 436. Please mention those you have taken. 

Ans. We take the Dry.Goods Economist and Sheldon’s Price List, 
published in a book form. The Dry Goods Economist we have 
taken for thirty years; the other, perhaps, for ten years. 

Q. 437. During the past ten or twelve years you have known of 
the reputation in the trade of L L sheeting manufactured by the 
Lawrence Manufacturing Co. ? 

Ans. I think so. 

Q. 438. Previous to your handling the “ Matthews” and “Superior” 
L L did you ever handle any other goods branded with L L except 
the Lawrence? 

Ans. I can’t recollect whether I have or not. I can’t keep in mind 
all the brands of sheeting that I have handled for the last ten or 
twelve years. 

Q. 439. Should a customer to whom you had been selling L L 
sheeting stamped with “Superior” have ordered from you or asked 

you to show him L Lsheeting before you handled the “ Matthews 
6 you not have shown him at once or sent him your “Superior 

Pe dad 

Ans. That question has been answered. I would. 

Q. 440. Before you commenced handling the “Superior L L” 
should one speak to you about L L sheeting you would have under- 


stood him to have referred to the Lawrence goods, would you 


not? 
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452 Ans. If I had never handled anything but Lawrence L L 

sheeting up to that time and had no knowledge of any other 
L a sheeting except the Lawrence L LI would think that he referred 
to them. 

Q. 441. You have stated in answer to question 419 that you under- 
stand that in the trade with which you are familiar letters indicate 
when stamped on cotton goods particular grades of the particular 
manufacturer who stamped them ; you do not wish to be understood 
as saying that this is invariably the case ? 

Ans. I think it is invariably. 

Q. 442. Will you undertake to say that letters when stamped on 
cotton goods have no other meaning to the trade than simply the 
particular grade of the particular manufacturer who uses such 
letters ? : 

-Ans. If they have any other meaning I don’t know it. 

Q. 443. There may be instances where letters do have other mean- 
ing, so far as you know, may they not? 

Ans. If they have any other meaning than I have stated I am not 
aware of it. 

Q. 444. Please mention the names of other dry-goods jobbing 
houses at Louisville who deal in coarse brown cotton sheeting besides 
your house and Bamberger, Bloom & Co. 

Ans. John M. Robinson & Co. and J. Bacon & Sons job some 
goods. There is another firm—D. McCulloch & Sons. There was 
another firm, but they failed. 

Q. 445. Into what part of Illinois dees your trade extend ? 

Ans. The southern part. 

Q. 446. How is it as to Indiana ? ‘ 

Ans. The southern part of the State. 

JAMES G. CARTER. 


In this cause Levi Bloom, having by consent of both parties read 
the foregoing deposition of James G. Carter, adopts the same on 
direct and cross-examination as his deposition, with the exception that 
he is a partner of the firm of Bamberger, Bloom & Co., wholesale. 
dry-goods merchants of Louisville, and has been in such firm about 
nine years, and also with the exception that he has not handled 
“Superior” or “ Matthews L L” sheeting, but has handled “ Law- 
rence ” and “ Graniteville,” and that by substituting “ Graniteville ” 
in the deposition of Mr. Carter where “ Matthews” and “ Superior ” 
occur the effect of his cross-examination would be the same. His 
firm has taken the Economist and Sheldon’s Price List for a num- 
ber of years, and also semen publications not mentioned in Mr. Carter’s 


deposition. 
LEVI BLOOM. 


453 STATE OF KENTUCKY, \ 
County of Jefferson, 


I, Clarence E. Walker, a notary public in and for the county and 
State aforesaid, certify that the deposition of the foregoing witnesses 
were taken by me in the presence of the witnesses, the witnesses 
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having been first sworn by me, and the depositions read over by 


them and signed in my presence. 
Witness my hand this 7th day of October, 1886. 
CLARENCE E. WALKER, 


Notary Public, Jefferson County, Ky. 


United States Circuit Court, District of Indiana. In Chancery. 


LAWRENCE MANUFACTURING Co. 
VS. 
EVANSVILLE CoTTON MANUFACTURING Co. 


And in other cases, as per stipulation. 


Testimony taken on behalf of the defendant, by consent of the 
parties, before John T. Kennerk, Esq., a notary public in and for 
the county of Suffolk, in the State of Massachusetts, at Boston, this 
24th day of September, 1886, all objections as to notices for and as 
to ithe time and place of taking said testimony and as to the caption 
and certificate being hereby waived. 


Present: Mr. J. 8. Frazer, for defendant,and Mr. J. H. Raymond, 
for complainant. 


Lucius M. SarGent, being duly sworn and interrogated by Mr. 
FRAZER, on behalf of the defendant, testified as follows: 


Q. 446. Please state your name, residence, and what connection 
you have with the Lawrence Manufacturing Company, complainant 
in this case, and how long you have had this connection. 

Ans. My name is Lucius M. Sargent; residence, Boston; am 
treasurer of the Lawrence Manufacturing Company. I became 
treasurer Feb. 7, 1880. 

Q. 447. Please state when the change was made in the stamp in 
our four-yard brown cotton sheeting from a bull rampant toa 
ull’s head. | 

Ans. In April, 1883. 

Q. 448. Please state when your company first began to label its 
four-yard brown cotton sheeting with a caution label as to the use 
of the letters double L. 

Ans. During the first week of March, 1886. 

Q. 449. What are the words of this caution label, and how is the 
label attached to the sheeting? If you havea copy of this caution 

label, please attach it to this deposition, marked Exhibit No. 1. 
454 Ans. I don’t remember the words. The label is pasted on 
each piece of goods in a conspicuous place. 

Q. 450. Please state how many grades of cotton or canton flannel 
— company make, and how they are distinguished, one from the 
other. 

Ans. The number of grades varies from time to time. We make 
at present about eight. They are distinguished from each other by 
letters of the alphabet. : 3 

Q. 451. Please give me some of those letters. 
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Ans. To start with, A X; asthe flannels grow heavier we mark 
them A A, AAA; as the flannels grow lighter we markfthem A, B, 
C, &e. 

Q. 452. State how ‘many grades of denims your company make; 
and if letters are used to distinguish the different grades of these 
goods, please give some of these letters. 

Ans. We make three grades at present, distinguished from each 
other by numbers. 

Q. 453. If your company formerly used letters to distinguish the 
different grades of denims made by you, please state when they 
ceased to use them and substituted numbers. 

Ans. I believe we never used letters. 

Q. 454. Please state whether or not it is a fact that your company 
pasted on both denims and cotton flannels the picture of a bull’s 
head similar in design to that which you have stamped on your | 
four-yard brown sheeting ? 

Objection.—Question objected to as immaterial and irrelevant, 
and this objection is reserved as to all questions and answers con- 
cerning the subject-matter of this question. 


Ans. We have pasted pictures of bull’s heads on both denims and 
cotton flannels, first quality. I cannot say whether the design is 
similar to that stamp on fuur-yard sheeting. 

Q. 455. Would you do me the favor to attach to your deposition, 
and mark them Exhibits No. 2 and 3, these tickets or labels which 
are pasted on your denims and cotton flannels? 

Ans. I will. te 

Q. 456. Please state if this picture of a bull’s head is either pasted 
or stamped upon any of the seconds of your manufacture—that is, 
goods of second quality. 

Ans. It is not. 

Q. 457. How many kinds of cotton goods does your mill make? 
I do not refer to grades, but different kinds of cotton cloth ? 

Ans. Sheetings, drills, denims, cotton flannels. 

Q. 488. Please state whether or not the Lawrence Manufacturing 
Company, in August, 1884, or any part of the year 1884, made, 

for John V. Farwell & Co., of Chicago, one hundred and 
455 tifty bales of brown cotton sheeting and stamped it Albany 
LL 


Ans. We did, in October, 1884. 

Q. 459. By whom was thisstamp, Albany L L, furnished to you 
and what became of it after the use you have indicated ? 

Ans. It was furnished by John V. Farwell & Co. to stamp this lot 
of goods and was returned to them after use. 


Cross-examination by Mr. RayMonp: 


Q. 460. Referring to your testimony concerning the progressive 
use of the first letters aé the alphabet to indicate the grade, it is also 
true, is it not, that you use the last letters of the alphabet or some 
of them in the same manner and for the same purposes ? 

Ans. We do. 
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Q. 461. If you know that other mills make the same use of the 
first or last letters of the alphabet, please name one of them. 

Ans. The Amoskeag Manufacturing Company so use the first let- 
ter, to my knowledge. 

Q. 462. It is true, is it not, that you make and sell one kind of 
denim upon which you use as a trade name the word Germania, and 
without an imprint of the bull or the bull’s head ? 

Ans. My impression is we use the word Shawmut upon denims 
of second quality without any imprint of the bull or the bull’s 
head. 

Q. 463. It is true, is it not, that you use the word Germania, as 
stated, upon one of your flannels? 

Ans. We do. 

Q. 464. Please furnish for an exhibit to this deposition one of the 
said tickets and mark it Sargent Exhibit A. 

Ans. I will. 

Q. 465. And please produce as many different samples of the 
bull’s head ticket as you have. 

Ans. I will. 

Q. 466. I understand that your mill is one of the largest, if not 
the largest, hosiery mill in the world, and that you do not stamp 
any of your hosiery with the bull or the bull’s head ; am I correct? 

Ans. You are, to the best of my knowledge. We do not use the 
mill stamp. We use altogether a private stamp on our hosiery. 

Q. 467. Am I right in saying that “ Albany L L” was placed, as 
you have testified, at the request of John V. Farwell & “. and that 
the goods so stamped were your regular double L goods ? 

Ans. You are, so far as I know. 

Q. 468. When did you begin the manufacture of denims ? 

Ans. In the spring of 1884. 

Q. 469. Did you print and use the cautionary stamp referred to 
after having taken and under the advice of counsel ? 

Ans. I did. 


456 Redirect examination by Mr. FRAzErR: 


Q. 470. To cross-question 460 and answer you said that the last 
letters of the alphabet are used for the purpose of indicating the 
grade of goods. Now, please state what the letters X X and X XX 
indicate when stamped upon your brown cotton sheeting, if they are 
so stamped. 

Ans. They indicate different weights of the same sheeting. 

Q. 471. What weight of cotton goods are they stamped upon ? 

Ans. X X is stamped on 8-20 goods, X X X on 2.90 goods. 

Q. 472. They are stamped on these goods to indicate the grade or 
weight of the goods, are they not? 

Ans. They are to indicate certain weights of our sheeting. 


Q. 473. Weight and grade in this connection mean the same thing, 


do they not? 
Ans. I consider weight and grade distinct. Grades depend on 
other things than weight. 
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Q. 474. Does your mill make any other brown sheetings except 
those which are stamped X X,X X X,and LL? If so, please 
name them. 


Ans. We make no others. 
LUCIUS M. SARGENTS. 


COMMONWEALTH OF MASSACHUSETTS, 
Y SS? 
Suffolk, 


Subscribed and sworn to before me this 24th day of Sept. 1886. 
[SEAL. | JOHN T. KENNERK, 
Notary Public. 


J.T. Kennerk’s fees as examiner, $10; paid by defendant Sept. 


27th, 1886. 
JOHN T. KENNERK, 
Notary Public. 


United States Circuit Court, District of Indiana. In Chancery. 


LAWRENCE MANUFACTURING Co. 
vs. 
EVANSVILLE Cotron MANUFACTURING COMPANY. 


It is stipulated by and between the parties as follows: 

First. Five pamphlets being, weekly publications of J. D. Sheldon 
& Co., of New York, and of said series numbers 458, 682, 730, 787, 
and 887, dated, respectively, August 2, 1877, November 16, 1881, Oc- 
tober 18, 1882, November 20, i883, and October 21, 1885, are intro- 
duced as defendant’s exhibits and respectively marked Sheldon’s 
Exhibits 1, 2, 3, 4, and 5. 

Second. That from time to time the Lawrence Manufacturing Co. or 
its duly authorized agent, with different words and differ- 
ent disposition of the words and different pictures, have pub- 
lished advertisements with vignette of a bull’s head at the top, 
samples of which are found at page 86 of Exhibit “O’Bryan, D,” 
attached to the deposition of witness O’Bryan, and heretofore intro- 
duced as evidence in the case of the Lawrence Manufacturing Co. vs. 
Tennessee Manufacturing Co.; also to be found in said Sheldon’s 
price list, at page 96 of number 887, at page 36 of number 787, at 
page 20 of number 730, and at page 40 of number 682, and at page 
54 of number 458. 

Third. That upon canton flannels heretofore and now manufact- 
ured and in the market the following stamps indicate respectively 
the following weights: 

Of the Nashua flannels, letter A, 3.20; B, 3.45; C, 3.70; D, 3.95; 
hk, 4.40; FF, 4.98; GG, 5.16; X,2.70; LX, 2.50; X L, 2.85; X X, 
2.200; X X L,2; X X X, 185; X X X X, 1.60. 

Of the Tremont and Suffolk flannels, X, 2.50; x X, 2.25; 
X X X, 2. 

Other flannels of the Tremont and Suffolk manufacture are 


marked A, N, O, and R. 
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Of the Ellerton flannels, A, 2.20; B, 2.50; C,2.70; D, 3; E, 3.20; 
F, 3.40; G, 4. 

That of brown sheeting goods are stamped as follows and repre- 
sent the following weights: 

Hyde Park sheetings, X,X X, X X X. Dwight X, 4.81; Y, 4,38; 
Z, 3.90. 

Fourth. A sample of the head piece heretofore used by the Law- 
rence Manufacturing Co. on its X X sheetings is introduced and 
marked “ Lawrence Exhibit X X Head Piece.” 

At the bottom of said exhibit occur the words “ From Townsend 
& Yale, New York, Boston, Philadelphia, and Chicago.” Those 
words have been placed upon said goods’ since Messrs. Townsend & 
Yale became the selling agents for the Lawrence Manufacturing Co., 
viz., February, 1886, but the said head piece represents in all other 
respects accurately the head piece used upon said goods by the said 
Lawrence mill prior and up to the commencement of this suit; 
further, that the sample herewith marked “ Lawrence Exhibit X X 
Second Head Piece,” represents the head piece used by complainant 
on said X X brown cotton sheetings since the month of May, 1886. 

New York, Sept. 25, 1886. 

J. H. RAYMOND, 
For Complainant. 

JAS. S. FRAZER, 
For Defendant. 


458 Circuit Court of the United States for the District of Indiana. 


LAWRENCE MANUFACTURING Co. 
vs. 
EVANSVILLE CoTToN MANUFACTURING Co. 


The depositions of witnesses produced, sworn, and examined in be- 
half of the defendant in the above-entitled cause, at the law office 
of D. C. Givens, 102 First street, Evansviile, Ind., on the 6th 
day of Dec., 1886, by agreement; all exceptions not noted 
waived. 


Present: W. G. Rainey, for complainant, and D.C. Givens, for de- 
fendant. 

All forms of caption and certificate, commission, &c., waived and 
taken under stipulation heretofore entered into, and this proof is 
to be left with defendant and by it filed, all forms as to filing being 
waived. 


E. B. Moraan, being first duly sworn, deposes and says as fol- 
lows: 


Q. 475. State your name, age, residence, and occupation, your 
business relations with the defendant, and its extent as to time. 

Ans. E. B. Morgan; I am 42 years old; I am a dry-goods mer- 
chant; ama partner in the firm of Mackey, Nisbet & Co., Evans- 
ville, Ind. I am secretary and treasurer of the Evansville Cotton 
Manufacturing Co.; Mackey, Nisbet & Co. are the selling agents of 
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the Evansville Cotton Manufacturing Co. I have been secretary 
and treasurer of the Evansville Cotton Manufacturing Co. about ten 
years. The Evansville Cotton Manufacturing Co.’s mills are in 
Evansville, Indiana. 

Q. 476. State what business the Evansville Cotton Manufacturing 
Co. is engaged in and how long a time it has been in business. 

Ans. My recollection of it is they began in 1872 or "73. They are 
engaged in manufacturing sheeting and drillings. 

Q. 477. Please state what regular brands the defendant manu- 
factures of sheetings, the name of said brand, and how many grades - 
of each brand. 


Objected to by complainant as incompetent, irrelevant, and im- 
material. 


. Ans. Crescent City and Hoosier State; they are the regular brands; 
they make five of these particular brands. 

Q. 478. Please state how you indicate the different grades of Cres- 
cent City and Hoosier State sheetings. 


Same objection. 


—. By letters of the alphabet. 
Q. 479. Please state what letters you use to indicate brands. 


459 Same objection. 


Ans. Usually A, B, C, and L L; those letters each indicate a dif- 
ferent grade of Crescent City and Hoosier State. 

Q. 480. Please describe the brand Hoosier State sheeting manu- 
factured by the Evansville Cotton Mills. 


Same objection. 


Ans. The words Hoosier State in a semi circle around the coat of 
arms of the State of Indiana, the word sheetings underneath. 

Q. 481. Please state the difference in the different grades of Hoosier 
State as shown by the stamp on the goods. 


Same objection. 
Question withdrawn. 


Q. 482. Describe the brand on the Crescent City. 
Same objection. 


Ans. The words Crescent City in a semicircle, the word mills un- 
derneath, with a crescent below and sheetings below that. 

Q. 483. Please state how long you have used that brand of Cres- 
cent City and what was used previous to that brand as described. 


Same objection. 


Ans. The Crescent City brand has been used since the starting of 
the mills. The one used before the one just described was “ Cres- 
cent City Mills” in a semicircle and Evansville, Indiana, in an in- 
inverted circle below, forming a circle crescent around the trade- 
mark, representing industry, commerce, and agriculture, described | 
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by cog-wheels, ship, and sheave of wheat, a cut of Justice sitting 
on three wheels, representing medals awarded at St. Louis Centennial | 
and Atlanta. The words above justice, “awarded gold medals” 
and under justice, “ Evansville Manufacturing Co.” That stamp 
was discontinued by being worn out in use. : 
Q. 484. Please state for what purpose the letters L L are used on | 
the Crescent City and Hoosier State brands. 


Same objection. 


Ans. To designate the character of goods and weight of goods. 
Q. 485. State what weight is meant to be denoted. | 
Ans. Meant to denote four-yard goods. | 
Q. 486. For what purpose do you use the letters A, B, C, and D Be 
on the Crescent City and Hoosier State brands? 


Same objection. | 


Ans. To designate weight. A represents standard or 2.85 | 
460 yards to the pound, B represents 3 yards to the pound, C rep- 


resents 3.25 yards to the pound, D represents 3.50 yards to ‘ 

the pound. | 
Q. 487. Please state the custom of manufacturers of sheetings as_. ae 
to the use of letters of the alphabet on sheetings and the purpose ° 


| for which they are used. se 


Same objection, and, further, because it is not sure that the wit- | 
ness knows its custom and purpose. —_ 


Ans. They use the letters of the alphabet to designate the different 
| grades of goods. 3 i 

Q. 488. Do you know the custom of manufacturers in using letters 
of the alphabet and the purpose for which they are used ? 


Same objection as first above. 


Ans. I know the custom; I do know it to be the custom. ' 
Q. 489. Please state what it is. 


Same objection. 


Ans. They use the letters of the alphabet to designate the differ- 
ent grades of goods of their manufacture. 

Q. 490. Please state to what extent and how general this custom 
: is. : at» 
Fr | Same objection. : 
7 Ans. I think it is the custom among all mills making several dif- 
ferent grades of goods. 

Q. 491. State, if you know, how well known and what is the repu- 
tation of the Crescent City and Hoosier State brands of sheeting | é 
manufactured by the defendant in the trade. 


Same objection. 


Ans. I think they are very well known and have the reputation | 
of being as good as any sheeting made. aah. 
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Q, 492. State if the trade generally knows by whom the aforesaid- 


‘named brands of sheeting are manufactured. 


Same objection. 


Ans. I think they generally do. 
Q. 493. State whether or not or to what extent the letters L L are 
used by different manufacturers to indicate grade or quality of their 


sheetings. 


Same objection. 


Ans. It is a pretty general custom to designate 4-yard goods, 
counting 56.60, designated by the letters L L. 

Q. 494. State if in using the letters of the alphabet, and among 
them L L, on sheetings defendant had any intention of simulatin 
the brand or trade-mark of any other manufacturer. ano 


461 Same objection. 


Ans. They did not. 

Q. 495. State if defendant has ever sold its sheetings marked with 
the letters “ L L” as goods manufactured by the complainant. 

Ans. They have not. . 


Cross-examination by Mr. RAINEy: 


Q. 496. Since you have been connected with defendant company 
as secretary and treasurer who has been the principal business man- 
ager for defendant company? ot 

Ans. D. J. Mackey for the first few years and myself for the last 
few years. 

Q. 497. Before your connection with defendant company how 
long was it in existence and manufacturing sheeting ? 

Ans. Three or four years. 

Q. 498. How long have you been its secretary and treasurer ? 

Ans. About ten years. 

Q. 409. When did it commence to brand L L on its sheeting? 

Ans. Seven years ago. 

Q. 500. Do you know who first suggested the use of “LL” on its 
four-yard sheetings? : 

Ans. I do not. 

Q. 501. Who was the superintendent of the mill at that time? 

Ans. I think it was W. W. Cumnock, now at Henderson, Ky. 

Q. 502. In what business is he engaged in at Henderson ? 

Ans. He is superintendent of the Henderson Cotton Mill. 

Q. 503. How long was he with the defendant company before you 
first adopted the use of L L on its four-yard sheetings? 

Ans. Upon examination I see that W. W. Cumnock was not 
superintendent, but J. H. Polsdorfer was, when the defendant com- 
pany adopted L L on its four-yard sheeting. Polsdorfer was with 


_the company from the beginning. 


Q. 504. Whose business was it to adopt or change the different 
brands used on your sheetings? 


wo 
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by cog-wheels, ship, and sheave of wheat, a cut of Justice sitting 


on three wheels, representing medals awarded at St. Louis Centennial 
and Atlanta. The words above justice, “awarded gold medals” 
and under justice, “ Evansville Manufacturing Co.” That stamp 
was discontinued by being worn out in use. 

Q. 484. Please state for what purpose the !etters L L are used on 
the Crescent City and Hoosier State brands. 


Same objection. 


Ans. To designate the character of goods and weight of goods. 

Q. 485. State what weight is meant to be denoted. 

Ans. Meant to denote four-yard goods. 

Q. 486. For what purpose do you use the letters A, B, C, and D 
on the Crescent City and Hoosier State brands? 


Same objection. 


Ans. To designate weight. A represents standard or 2.85 
460 _=yards to the pound, B represents 3 yards to the pound, C rep- 
resents 3.25 yards to the pound, D represents 3.50 yards to 
the pound. | 
Q. 487. Please state the custom of manufacturers of sheetings as 
to the use of letters of the alphabet on sheetings and the purpose 
for which they are used. 


Same objection, and, further, because it is not sure that the wit- 


ness knows its custom and purpose. 


Ans. They use the letters of the alphabet to designate the different 
grades of goods. 3 

Q. 488. Do you know the custom of manufacturers in using letters 
of the alphabet and the purpose for which they are used ? 


Same objection as first above. 


Ans. I know the custom; I do know it to be the custom. 
Q. 489. Please state what it is. 


Same objection. 


Ans. They use the letters of the alphabet to designate the differ- 
ent grades of goods of their manufacture. 
_ Q, 490. Please state to what extent and how general this custom 
is. 


Same objection. 


Ans. I think it is the custom among all mills making several dif- 
ferent grades of goods. 

Q. 491. State, if you know, how well known and what is the repu- 
tation of the Crescent City and Hoosier State brands of sheeting 
manufactured by the defendant in the trade. 


Same objection. 


Ans. I think they are very well known and have the reputation 
of being as good as any sheeting made. | 
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Q. 492. State if the trade generally knows by whom the aforesaid- 


‘named brands of sheeting are manufactured. 


Same objection. 


Ans. I think they generally do. 
Q. 493. State whether or not or to what extent the letters L L are 
used by different manufacturers to indicate grade or quality of their 


sheetings. 


Same objection. 


Ans. It is a pretty general custom to designate 4-yard goods, 
counting 56.60, designated by the letters L L. 

Q. 494. State if in using the letters of the alphabet, and among 
them L L, on sheetings defendant had any intention of simulating 
the brand or trade-mark of any other manufacturer. 


461 Same objection. 


Ans. They did not. 

Q. 495. State if defendant has ever sold its sheetings marked with 
the letters “ L L” as goods manufactured by the complainant. 

Ans. They have not. 7 


Cross-examination by Mr. RaInrgy: 


Q. 496. Since you have been connected with defendant company 
as secretary and treasurer who has been the principal business man- 
ager for defendant company? - 

Ans. D. J. Mackey for the first few years and myself for the last 
few years. 

Q. 497. Before your connection with defendant company how 
long was it in existence and manufacturing sheeting ? 

Ans. Three or four years. 

Q. 498. How long have you been its secretary and treasurer ? 

Ans. About ten years. 

Q. 409. When did it commence to brand L L on its sheeting? 

Ans. Seven years ago. 

Q. 500. Do you know who first suggested the use of “LL” on its 
four-yard sheetings? 

Ans. I do not. 

Q. 501. Who was the superintendent of the mill at that time? 

Ans. I think it was W. W. Cumnock, now at Henderson, Ky. 

Q. 502. In what business is he engaged in at Henderson ? 

Ans. He is superintendent of the Henderson Cotton Mill. 

Q. 503. How long was he with the defendant company before you 


first adopted the use of L L on its four-yard sheetings? 


Ans. Upon examination I see that W. W. Cumnock was not 


superintendent, but J. H. Polsdorfer was, when the defendant com- 


pany adopted LL on its four-yard sheeting. Polsdorfer was with 
the company from the beginning. 
Q. 504. Whose business was it to adopt or change the different 


brands used on your sheetings? 


wo 
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Ans. It was done by Mackey, Nisbet & Co., its selling agents. 

Q. 505. How long have you known of L L sheetings made by the 
Lawrence Manufacturing Company ? 

Ans. I cannot answer that; ten or twelve years, I presume. 

Q. 506. Is it not true that since the defendant company com- 
menced to brand its four-yard sheetings with L L that it has branded 
such goods with private brands of its customers? 

Ans. Yes. 

Q. 507. Please mention the names of all such private brands and 

for whom they were made. 
462 Ans. I will give you the names, but prefer not to give the 

customers for whom they are branded because they prefer 
not to be knewn. We make Lancaster L L, Binghampton L L, In- 
diana L L, Missouri Valley L L, Adirondack L L, Hyde Park L L, 
Minneapolis L L. There are others we have branded a few for, 
but I can’t recall them. I remember Kaw River L L and Wabash 
LL. 

Q. 508. When stamping your four-yard gocds with such private 
brands is there anything on them to indicate for whom they are 
made? 

Ans. No, sir. 


Q. 509. Is there anything on such goods to indicate they were 


made by defendant company ? 

Ans. There is not. 

Q. 510. Who composed the firm of Mackey, Nisbet & Co. ten 
years ago? 

Ans. D. J. Mackey, W. F. Nisbet, and myself. 

Q. 511. Who compose such firm at the present time, or, rather, at 
the time this suit was brought? 

Ans. The same parties, and have been no change in the mean- 
time. 

Q. 512. Do you know why your customers prefer not to have it 
known what their private brand on L L sheeting is? 

Ans. I don’t know their motives. [ don’t know that they gen- 
erally do care. I had one or two incidents in my mind that do. 

Q. 513. What reasons were given you in such cases why they did 
not desire it known ? 
; Ans. They did not want their competitors to know where it came 
rom. 

Q. 514. Did it have any reference to competition in L L sheetings 
made by other manufacturers ? 

Ans. Not that I am aware of. 

Q. 515. What is your best impression on this subject ? 


Same objection. 


Ans. I haven’t any impression. I don’t know the object. 
Q. 516. At the time Mackey, Nisbet & Co. adopted the use of L L 
on its four-yard sheetings did they not know that such sheetings 


would be put into the trade in competition with the L L sheetings . 


made by the Lawrence Manufacturing Co.? 
Ans. I presume they did. 
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Q. 517. Is it not true that ever since you adopted L L on your 
four-yard sheetings such goods have been in the trade in competi- 
tion with L L sheetings made by the Lawrence Manufacturing Co.? 

Ans. The same competition with the Lawrence that they have 
with every other make. 

Q. 518. This is true with your regular brands as well as with the 
private — which you have stamped, is it not? 

It is. 
463 Q. "B19. How long has the defendant company net stamp- 
ing its L L sheetings with private brands ? 

Ans. Ever since we made them, the same that was on our other 
grades. 

Q. 521. Before you commenced branding your four-yard sheetings 
with L L how were they branded to distinguish them from other 
grades of goods you made ? 

Ans. We never made any four-yard sheeting until we commenced 
branding L L. 

Q. 521. That was about seven years ago ? 

Ans. Yes, sir. 

Q. 522. At that time did you know of any other L L sheeting 
besides those made by the Lawrence Manufacturing Co. that weighed 
four yards to the vound ? 

Ans. We did. 

Q. 523. What L L? | 

Ans. The Badger State L L’s. Wesold them in our stock before 
we commenced making L L. 

Q. 524. Did you know of any other four- yard L L? 

Ans. 1 do not remember any other now. 

Q. 525. Is it not true that the sheetings stamped with L L in the 
trade are known as L L’s, and as such are distinguished from other 

grades of sheeting marked with letters A, B, C, &€.? 

Ans. Yes; the grades of the goods are distinguished by the letters. 
Q. 526. L L represents in the trade four-yard sheeting, does it 
not? 

Ans. Yes, sir. 

Q. 527. What does A represent in trade? 

Ans. Standard sheeting; 2.85 usually. 

Q. 528. Do you mean that outside of your own manufacture the 
trade would understand an A sheeting to mean a 2.85 sheeting ? 

Ans. Not in all cases. ; 

Q. 529. Do you knowof any other 2.85 sheeting besides your own, 
in the trade, branded A? 

Ans. I do. 

Q. 530. Whose make? 

Ans. The Atlantic Mills and Indian Head. 

Q. 531. Do you know of your own knowledge that the Atlantic 
Mills make a standard sheeting of 2.85 yards to the pound, branded 
A? 

Ans. I hav’n’t weighed any or noticed any for a long time, as we 
don’t handle them. 

Q. 532. Same question as to Indian Head. 
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Ans. Same answer. 

Q. 5383. Do you know of any three-yard sheetings in the trade 
| branded B besides your own? 

464 Ans. I don’t call any to mind at present. 
Q. 534. Do you know any 3.25 yard branded with C be- 
sides your own ? 

Ans. I don’t remember any just at present. 

Q. 5385. Or any 3.50 yards branded D besides your own ? 

Ans. I don’t remember any just at present. 

Q. 536. Then the selection and use by the defendant company of 
the letters B, C, and D were without significance, except that they 
designated your 3, 3.25, and 3.50 yard goods? 

Ans. Yes; when used on our goods. 

Q. 537. How has the defendant company folded its L L sheetings ? 

Ans. They are folded in yard folds and then doubled over, making 
the folds when ready for trade 18 inches wide. 

Q. 538. To that extent they were similar in appearance to the L L 
sheetings made by the Lawrence Manufacturing Co., are they not? 

Ans. They are similar to the Lawrence and every other company, 
for that is the customary way of folding heavy goods. 

Q. 539. Is it not true that the defendant company stamps the 
letters L Lon its goods below the other letters of the stamp and 
separated from any other letters ? 

Ans. It is altogether according to the character of the stamp ; 
they are put on to make a symmetrical appearance—sometimes in the 
center and sometimes at the bottom. 

Q. 540. But in each instance the letters L L are alone and dis- 
connected in any horizontal line from any other letters? 

Ans. Yes, sir; they are. 

Q. 541. Isit not true that since the defendant company commenced 
5 ty four-yard sheetings it has branded the same with the letters 
LL? 

Ans. It has. 

Q. 542. In fixing the price at which the defendant company sells 
its L L sheeting has it been governed in any way by the market 
price of L L made by the Lawrence Manufacturing Co. ? 

Ans. Not any more by the Lawrence L L than by any cther. 

Q. 543. Is it not true that your company have frequently shipped 
its L L sheetings to its customers on memorandum, the price of the 
_ to be fixed in the future by the market price of the Lawrence 

? 

Ans. It is not. : 

Q. 544. Has your company ever done this? 

Ans. I think it was done in one instance only. 

Q. 545. Is it not true that at the beginning of your manufacture 
of your L L sheeting that your company was enabled to put same 
ee the market the more readily because they were stamped with 
LL? 

Ans. I don’t know that it was. 
465 Q. 546. Will you say that it was not? 
Ans. I don’t know that I would. 
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Q. 547. Being familiar with the dry-goods trade and coming into 
contact with it as secretary and treasurer of this defendant company, 
would you not think that a new company commencing now to man- 
ufacture four-yard sheetings could the more readily put them into 
the market by stamping the same with L L than if they were to use 
some other brand? 


Objected to. 


Ans. I doubt if it would, owing to the competition, as there are a 
great many objections to stamping goods L L. 

Q. 548. How would you have answered the above question con- 
fining it to the time that you commenced using L L? 

Ans. I can’t say as to that. 

Q. 549. Don’t you think that at the time your company com- 
menced to stamp its four-yard sheetings with L Lit derived a ben- 
efit therefrom in the trade ? 

Ans. In some cases I presume it did. 

Q. 550. And is it not true that from that time up to the present 
the use of L L on its four-yard sheetings has been a benefit to your 
company ? hte 

Ans. It may have been, but I think we could have placed the 
goods equally as well without the use of the L L. 

Q. 551. Now, will you please tell us why it is your company con- 
tinues and persists in the use of the L Lon all its four-yard sheet- 
ings, since there area great “many objections in stamping them with 
I, L” on them, and sinee, in your opinion, you “could have placed 
thie goods equally as well without the use of the L L?” 

Ans. Because we commenced them years ago and the goods be- 
came popular and we never saw any necessity of making any change. 

EK. B. MORGAN. 


Subscribed and sworn to before me this 6th day of December, 1886. 
WILL. W. READ, 
Notary Public. 
‘Adjourned at 5.30 to meet at 9.30, Dec. 6. 


: DEc. 6. 
Resumed taking at 9.30. 


JoHN E. Huss, being produced, sworn, and examined, deposes 
as follows: 


Q. 552. State your name, age, occupation, and residence. 
Ans. John E. Hubbs; I am 34 vears old; Iam traveling sales- 
man; Evansville, Indiana, is my home. I travel for Mackey, Nis- 


bet & Co.; travel in Southern Illinois, south of the O. & M. road ; I 
sell dry goods and notions to country_merchants. 
about 15 years for Mackey, Nisbet & Co. 
Q. 553. State if you are acquainted with the understanding 
of the trade as to how the different grades of sheeting made 
by the manufacturers are indicated. 
Ans. That being a leading staple, I am. 


I have traveled 


466 
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Q. 554. State what that understanding is. 

Ans. In speaking of sheetings we determine what a man wants 
by the weight of them. For instance, a standard sheeting weighs 
2.85, the next about 3 yards to the pound, and the next grade about 
3.25, next about 4, and the five sheeting; in our line of sheetings, 
as well as in some others, the weight is denoted by letters of the 
alphabet. 

Q. 555. State if you know any grade of sheeting upon which 
is stamped, in connection with other words and devices the, letters 
LL. Ifso, please state what the said letters L L are understood to 
mean. 

Ans. Yes; there isa great many—the Badger State, Hoosier State, 
Lawrence, Beaver Dam, and quite a number of others; it represents 
four-yard goods. 

Q. 556. Please state if the letters L L where stamped on sheetings 
in connection with other words are understood to represent the 
goods made by any particular mill or manufacturer, or the grade. 

Ans. No, sir; represent no manufacturer. 


Cross-examined by Mr. RAINEY: 


Q. 557. How many different classes of cotton goods do you handle 
for Mackey, Nisbet & Co.? You may confine your answer to white 
cotton goods. 

Ans. There are three or more sheetings, drills, cott6n flannels. 

Q. 558. How are these several classes of goods lettered ? 

Ans. They are lettered with letters of the alphabet, to denote their 
quality and weight. 

Q. 559. Give us instances in each class of the letters and what 
weight they indicate. 

Ans. In our sheetings the letter A denotes 2.86 weight; B,3; C, 
3.25,and L L, 4. In drilling I don’t know the weight, in A they 
are heavier weight and C lighter weight. In cotton flannels we han- 
dle line branded D, H, F, C, and E, &c., each letter denoting weight 
of goods. We have A and B, different letters denoting different 
weight. I cannot give the weights. 

Q. 560. Should one of your customers order from you a given 
number of pieces of L L goods what would you understand him to 


mean ? | 
Ans. Any L L we happen to have in stock. 
Q. 561. What L L have you had in stock since you have been on 
the road? 
467 Ans. We have had Hoosier State, Pacolet L 'L, Lawrence, 
Indiana, Michigan, Garden City, and Crescent City. 

Q. 562. Would you not understand that he wanted a coarse brown 
sheeting weighing four yards to the pound ? 

Ans. Yes, sir. 

Q. 563. Then your answer to my second previous question above 
would be that should a customer ask you for L L you would under- 
stand him to mean a coarse brown sheeting weighing four yards to 
the pound and branded by one of the brands you have above men- 
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tioned, or some other sheeting of the same weight and branded with 
L L; is that correct? 

Ans. Without his specially specifying some particular brand of 
L L, I would. 

Q. 564. What is the usual custom among your trade in ordering 
such sheetings ? 

Ans. In such cases they specify a brand they prefer, while in others 
they are indifferent to what they get. 

Q. 565. Did you not state a few moments ago that it was not one 
time in fifty cases that the customer ne any particular L L, 
but simply orders so many pieces of L L? 


Objected to. 


Ans. I did; but on second thought it is hardly as many cases as 
that. 
-Q. 566. Is it not true, however, that in the majority of cases the 
order is simply for so many pieces of L L? 
Ans. My trade I sell quite often, and they know the goods I carry ; 
they simply say L L. 
Q. 567. This has been true ever since you have been on the road 
selling such goods, has it not? 
Ans. Yes, sir. 
Q. 568. Suppose a customer should order of you in writing so 
many pieces of A goods, what would you understand him to mean? 
Ans. Standard sheeting. 
Q. 569. Necessarily sheetings ? 
Ans. Without specifying any particular line of goods I would 
suppose he would mean sheetings. 
Q. 570. Suppose he would order so many pieces of B goods, what 
would you then understand him to mean? 
Ans. Would not thoroughly understand the order, but would 
suppose he meant heavy-grade sheeting. 
Q. 571. Suppose he was to order so many pieces of C goods, what 
would you then understand him to mean ? 
Ans. Would not thoroughly understand the order, but would sup- 
pose he would mean medium sheeting. 
Q. 572. You have stated above that you have in stock 
468  sheetings, drillings, and cotton flannels each marked with A 
and C, and cotton flannels and sheetings marked B. Now, 
should a customer order so many piecesof either A, B, or C goods, 
could you say certainly that he meant necessarily sheetings or cot- 
ton flannels or drillings in the absence of anything specified what 
class of goods he wanted ? 
Ans. I could not, but on account of the greater sales of sheetings 
would suppose he meant sheetings. 
Q. 573. How long have you been selling L L sheetings ? 
Ans. I could not state, but as long as I can recollect. 
Q. 574. To what trace do you sell? | 
Ans. Southern IJlinois trade. 
Q. 575. Do you sell to the jobber or to the retail merchant ? 
Ans. Retail. 
40—1039 
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the weight of the same by the letters ? 

Ans. It depends upon the kind of merchant. Some cross-road 
trade know that A is a good grade, and that B is cheaper, but they 
don’t know exact weight, while a good merchant is posted about the 
grade of each brand. | 

Q. 577. Is it not true that but few merchants know what a cotton 
flannel weighs ? 

Ans. Yes, sir. 

2 578. Same question repeated as to other grades of cotton flan- 
nels. 

Ans. In cotton flannels they are not uniform in width, and a man 
is not supposed to be so well acquainted with their weight, because 
they are not so staple, and pay a better profit. 

Q. 579. When your customers order from you L L sheetings how 
have you filled his orders ? 

Ans. Any L L we happen to have in stock. 

JOHN E. HUBB. 


Subscribed and sworn to. 
W. W. READ, 
Notary Public. 


Dec. 7th.—Adjourned till one o’clock. 
Dec. 7.—Resumed taking depositions. 


JACOB KuuHN, being produced, sworn, and examined, deposes as 
follows : 


Q. 580. State your name, age, residence, and occupation, and how 
long so engaged. 

Ans. Jacob Kuhn; I am 48 years old; Evansville, Ind.; I am 
general salesman for Mackey, Nisbet & Co. I have been with them 
21 years, in dry-goods house. 

Q. 581. State if you are familiar with brown sheetings. 
| Ans. Iam. 

469 Q. 582. State if you are acquainted with the understand- 
ing of the trade as to how different grades or sheetings made 

by manufacturers are designated. 

Ans. Yes, sir. 

Q. 583. Please state how different grades of Crescent City sheetings 
are indicated. 3 


- Objected to as incompetent and immaterial. 
Ans. They are denoted by different letters—A, B, C, &e. 
Q. 584. What is the understanding of the trade as to the meaning 


of the letters L L when stamped on sheetings, in connection with 
the other words and marks? 


Same objection. 


Ans. To denote the style of goods just as the other styles of 
goods. | 


Q. 576. In ordering goods from you does the retail trade know 
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Q. 585. State whether or not such use of the letters L L has any 
niches to the manufacturer of sheetings. 

Ans. No, sir; it is merely to denote a certain quality of the mill’s 
make whose brand is stamped on them. 


Cross-examined by Mr. RAINEY: 


Q. 586. How long have vou known in the trade L L sheetings? 

Ans. I can’t state exactly; have known them for several years; I 
couldn’t state how long. 

Q 587. About how long? State as near as you can. 

Ans. About eight or ten years. 

Q. 588. During the past ten years what do you understand the 
trade to mean when speaking of L L goods? 

Ans. Well, I don’t think there is anything meant particularly ; 
my understanding is a mill will put a certain letter on their gocds 
to denote their quality. 

Q. 589. When you hear L L spoken of or mentioned what do you 
think of? 

Ans. L Lis on a great many things. Unless they would mention 
the name and letters I would not Know what they meant. 

Q. 590. Would you think of a horse; ifnot, what would you think 
of ? 

Ans. I wouldn’t know what to think of. There are a great many 
goods branded in letters. I would not think of a horse. 

Q. 591. Would you think of goods; and, if so, what kind of goods; 
whether silks, satins, or what ? 

Ans. I would not know what to think. unless goods were de- 
scribed. 

Q. 592. Would you not think of cotton goods? 

Ans. Not necessarily. 
470 Q. 593. Will you swear that when you hear L L spoken 
of with reference to goods that you do not think of cotton 
goods? 

Ans. I would not necomnsily think of that. There is a great 
many goods branded L L—such as knit socks, cotton flannels. 

Q. 594. What other goods are branded with L L besides these you 
have mentioned ? 

Ans. I couldn’t say positively we brand anything with L L. 

Q. 595. Did you ever see any goods branded with LL? And, if 
so, please enumerate them. 

Ans. I’ve seen sheeting branded L L. I’ve seen whiskey branded 
LL; that’s all. 

Q. 596. Then, when you hear L L mentioned by a customer, or 
should a customer come into your store and ask if you have any L 
L, do you think of whiskey or sheetings ? 

Ans. I would think of sheetings, because we deal in them, and 
that is my business. 

Q. 597. What kind of sheetings do you think of when you hear 
L L mentioned ? 


Objected to. 
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' Ans. I would think of the kind we have in stock; if there 
is more than one brand I would ask the man what brand he 
wants. 

Q. 598. Would you not think of a coarse brown sheeting weighing 
four yards to the pound ? 

Ans. Not necessarily. 

Q. 599. How long have you been selling for Mackey, Nisbet & 
Co. four-yard sheetings branded with L L? 

Ans. Eight or ten years; maybe longer; I can’t exactly tell. 

Q. 600. How long have you known L L sheetings made by the 
Lawrence Manufacturing Co.? 

Ans. About eight or ten years, as near as I can remember. 

Q. 601. This house has kept L L sheetings made by the Lawrence 
Manufacturing Co., has it not ? 

Ans. Yes, sir. 

Q. 602. Is it not true that the house of Mackey, Nisbet & Co. 
very often gets orders from its customers simply for so many pieces 
of LL? 

Ans. I don’t remember of any. 

Q. 603. Do not your customers inquire of such goods or price the 
same by asking about L L? 

Ans. As a general thing they ask the price of Hoosier L L in our 
store. 

Q. 604. Have you never heard such goods spoken of by anybody 
as L L simply without the word Hoosier or Crescent City or Law- 
rence or some such word ? 

Ans. I don’t remember that I have. | 
471 Q. 605. What department of Mackey, Nisbet & Co. do you 
have special charge of, if any ? 

Ans. I haven’t any particular department; am just general sales- 
man. 

Q. 606. Now will you swear during the past ten years or more, 
during which time this house has handled and sold L L sheetings, 
that you never heard any one epeak of the same, whether customer 
or connected with the store, simvly as L L, or L L sheetings? 

Ans. In speaking among the clerks in the store they sometimes 
mention L L sheetings, as Hoosier L L is the only one we have had 
in the house for some time. I don’t know that I ever heard a cus- 
tomer speak of L Lsheeting. 

Q. 607. During the past ten years, every time a customer would 
speak to you about such goods, have you noticed particularly 
whether he used the word Lawrence or Hoosier or some such word ? 

Ans. Ten years is a long time to think of that; a person don’t pay 
much attention to that part of it. I have not noticed particularily 
whether he used the word Lawrence or Hoosier or any such name. 

Q. 608. Why do you keep in stock LL sheetings made by the 
Lawrence Co. ? 

Ans. We do not keep it. 

'Q. 609. Since when have you ceased to keep it? 
Ans. I couldn’t say positively ; I would say about a year or more. 
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Q. 610. Why did you keep such goods in stock up to a year or 
more ago? 

Ans. That is a hard question to answer. For the same reason we 
keep other goods in the house. 


Redirect examination by D. C. Givens: 


Q. 611. Has it not been longer than a year or more since Law- 
rence L L was kept instock ? 
_ Ans. My answer was a year or more; it may have been five years 


or more. 
JACOB KUHN. 


Subscribed and sworn. to before me— 
WILL. W. READ, 
Notary Public. 


The further taking of depositions is hereby adjourned until 9 
o’clock a. m., Dec. 8th, 1886. 
W. W. READ, 


Notary Public. 
472 The further taking of depositions i is adjourned until Friday, 


Dec. 10th, 1886. 
W. W. READ, 
Notary Public. 


‘The deposition of Joun S. Hopk1ys, produced, sworn, and ex- 
amined, deposeth as follows : 


Q. 612. State your name, age, resitidedle, and occupation, and how 
long so engaged. 

Ans. John 8. Hopkins; I live in Evansville; I am 43 years old; 
I am in the retail dry-goods business, in the firm of Hopkins Bros. ; 
have been in business twenty years. 

(). 613. State whether or not during your experience in the dry- 
goods business you have ever handled brown sheetings. 

Ans. Yes, sir. 

Q. 614. Please state the understanding in the trade as to the use 
and meaning of letters of the alphabet when stamped on sheetings 
in connection with the other words or brand. 


Objected to as incompetent, immaterial, and because witness has 
not shown knowledge. 

Ans. I suppose the letters signify quality of goods, as to weight and 
quality. 


Cross-examined by Mr. Ratney, attorney for complainant: 


Q. 615. What does the letter B mean in the dry-goods business ? 

Ans. Well, take a certain brand of muslins, I would know what 
it meant. If I was ordering a bale of sheetings from Mackey, Nis- 
bet & Co., and ordered a bale of Crescent City B, | would know that 
wasn’t standard sheeting. 
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' Q. 616.- What weight of goods does the letter C mean ? 

Ans. Well, taking the same line of goods, it would mean lighter 
grade of goods. 

Q. 617. Does it mean to you any specific weight of goods? 

Ans. Would not. These goods I know the grade would be about 
3 and ;45, yards to the pound. 

Q. 618. Do your retail customers understand the weight of goods 
and quality B means when spoken of as sheetings ? 

Ans. Not as a general thing. Some of them are familiar with 
them. 

Q. 619. That is true as to all letters, is it not? 

Ans. Yes, sir. 


Redirect examination by Mr. GIvENs: 


Q. 620. State how long you have known in the trade of the Atlan- 
tic L L. 
473 Objected to as not proper examination and as incompe- 
tent and immaterial. 


Ans. I cannot state just how long I have known them. 
Q. 621. State as near as you can. 


_Objected to as incompetent, immaterial, and not proper redirect 
examination. 


Ans. I guess about sixteen years; that long. 
J. S. HOPKINS. 


Subscribed and sworn to this the — day of December, 1886. 
WILL. W. READ, 
Notary Public. 


Further taking of depositions is adjourned until 9 o’clock, Mon- 
day morning, December 13th, at St. Louis, Mo. 
St. Louis, Mo., Dec. 13. 
Met pursuant to adjournment from Evansville, Indiana, and tak- 
ing of depositions resumed. 


M. D. Dopps, being produced, sworn, and examined, deposes as 
follows: 


Q. 622. State your name, age, residence, and occupation, and how 
long engaged. 


Ans. M. D. Dood; age, 42; city of St. Louis; wholesale dry-goods | 


business for twenty-one years. I have been engaged in the dry- 
goods business at St. Louis; was formerly a member of Dood, Brown 
ag and ain now engaged by the firm of Brown, Daughaday & 

O. 

Q. 623. State what experience you have had in handling brown 
sheeting. | 

Ans. I have handled brown sheeting constantly from the time 
that I entered the dry-goods business, always representing that 
branch of the business. 
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- Q. 624. State the custom or usage of cotton mills making differ- 
ent grades of brown sheeting, as to the manner of how they stamped 
said sheetings for the purpose of indicating its different grades. 


Objected to as incompetent and immaterial, and, further, because 
the witness has not qualified himself on this point. 


Ans. All mills manufacturing cotton goods, brown cotton sheet- 
ing especially, with very few exceptions, manufacture a number of 
grades representing quality, weight, and width, and in order to dis- 
tinguish their different grades they brand a name on the surface of 
each bolt, the name usually representing the mill and the letter or | 
number placed thereon representing the quality, grade, or width, so 


that in ordering goods from a mill we distinguish the grade wanted 


by the number or letter. 
474 Q. 625. State whether or not there are many mills using 
the same letters of the alphabet upon sheetings; if there are 
many mills or not using the letters L L. 


Same objection. 


Ans. There are a number of mills in this country that use the 
different letters of the alphabet and many mills that use the letters 
L L. 3 
Q. 626. State the meaning or significance of the letters L L when 
found stamped upon brown sheeting. 

Ans. With us the letters L L placed upon brown sheeting repre- 
sents a certain quality and weight auc are termed by the trade four- 
yard sheeting. “ 

Q. 627. State whether or not the letters L L-when found stamped. 
upon brown sheeting have any reference to the manufactory—I 
mean any particular manufactory. 

Ans. With us it has not, unless the name is represented with the 
letters. We frequently have orders sent to us by our customers 
calling for L L sheeting. We understand from the order that they 
want a sheeting a yard wide, of a certain weight and quality, and we 
use our discretion what to send them. If we have a sheeting with 
the letters L L branded thereon we send them of any make that we 
choose ; if not, we frequently send in place a sheeting without the 
L L branded of the same weight and quality. 


Cross-examination: 


Q. 628. How long have you been handling L L sheeting? 

Ans. I think from the time that I first entered the dry-goods busi- 
ness. At that time I remember two manufacturers using the letters 
L L—the Atlantic Mills and the Lawrence Mills. There might have 
been other mills at that time, but I cannot now recall them, and 
during the past twenty years a large number of mills throughout 
the country have used the letters L L on sheetings. 

Q. 629. Is it not true that you understand the trade significance 
of L L to mean four-yard sheeting ? | 
Ans. It means a four-yard sheeting, or thereabouts. 
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Q. 630. Do you not understand that the Atlantic L L are a five- 
yard sheeting ? 

Ans. I don’t remember now. My impression was that they were 
a little heavier than the five-yard sheeting. We have not used them 
for a number of years; at least eight or ten years since we have 
bought any Atlantic L L; it might not be as long as that. 

Q. 631. To what extent did your house handle Atlantic L L as 
compared with L L made by the Lawrence Manufacturing Co.? 

Ans. We at one time handled them quite largely and would 

probably buy as many of them at one time as of the Law- 
475 _— rence, but as a whole have handled more of the Lawrence 
than of the Atlantic. 

Q. 632. Is it not true that during the last fifteen years you have 
understood the trade significance of L L to mean four-yard sheet- 
ing? 

5 ale I think for the last fifteen years we would consider the letters 
L L to represent four-yard sheeting or thereabout. 

Q. 633. Is it not also true that before you have handled any other 
four-yard goods than the Lawrence branded with L L, that should 
a customer speak of L L sheeting you would have understood him 
to have referred to the Lawrence L L? 


Ans. Not necessarily so. Atthat time we were using the Atlantic. 


We would consider the propriety of sending either make. 

Q. 634. The Atlantic L L were never known to the trade as four- 
yard goods? : 

_ Ans. They were approaching that. They were a class of goods 
that could be identified with four-yard goods. 

Q. 635. Don’t you know that they were always quoted and sold 
by your house and purchased at a different price in the market than 
the Lawrence L L? | 

Ans. They always cost a little less. At the same time we would 
have some customers that could use them in their business to take 
the place of an L L ofa little heavier make. 

Q. 636. Is it not true that by reason of its being a lighter goods 
the price of the Atlantic L L was lower than those of the Lawrence 


Ans. They would cost a little less on account of the weight being 
different. 

Q. 637. What capacity did you serve when a member of the firm 
of Dodd, Brown & Co.? ; : 

Ans. Always sold more or less goods, and at times bought goods. 
Dodd, Brown & Co. changed to Brown, Daughaday & Co. in 1885, 
at which time I ceased to be a member of the firm, and am now 
employed by the firm of Brown, Dooerghty & Co. as selling goods, 
and, to a certain extent, looking after certain branches of their busi- 
ness. 

Q. 638. Should a customer at the present time make an order on 
the old firm for L L sheeting what would you send him? | 

Ans. We would send him a four-yard sheeting with the letters 
L L branded thereon of any make that we thought would: be the 
most satisfactory to our customer, and at the same time suiting our 
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convenience as to the quantity of the goods we hold and the profit 
we gain in the sale. 
476 Q. 639. How long has this been true that you would fill 
such an order in this manner? 

Ans. Since the time that we have had the use of sheetings branded 
L L, where there were more than one make in the market. 

Q. 640. What L L sheetings were handled bv the firm of Dodd, 
Brown & Co. up to the time that it changed to Brown, Dooerghty & 
Co.? 

Ans. We used, as far as I can recollect, the Lawrence L L, Badger 
State L L, Meginniss L L, Aurora L L, Hoosier State L L, Indian_ 
Standard L L. There are one or two brands that I cannot now re- 
cal]. The present house use about the same L L since the dissolu- 
tion of the old firm. 

Q. 641. Is it not true that each of these L L’s come into competi- 
tion in the trade with one another? 

Ans. Yes. 

Q. 642. Has either of vour firm ever had any private brands of 
L L; if so, by what manufacturer was it made? 

Ans. We have a brand of L L sheeting named Indian Standard, 
manufactured for us by the firm of Mackey, Nisbet & Co., agent for 
the Evansville Cotton Manufacturing Co. 

Q. 643. Is there anything on the Indian Standard L L to indicate 
for whom they were made or by what manufactory ? 

Ans. There is not. 

Q. 644. Why is it that your firm has its L L sheetings or some of 
them branded with private brands? 

—. We have them branded with a private brand for different rea- 
sons. When we can get hold of what we consider a good thing we 
place in our stock, that we can handle to good advantage. We like 
to introduce such an article under our own ticket so that our cus- 
tomers will become familiar with the goods as belonging to us, and 
then we have no competition with other houses for the same. 

Q. 645. Is it any advantage to have such sheetings branded with 
double L L; if so, what? 

Ans. In some instances [ think that there is some advantage, from 
the fact the trade is familiar with the letters L L as representing a 
certain quality of sheeting—that is, | mean four-yard sheeting. 

Q. 646. Is it not true “that all L L sheeting, or I should say all 
four-yard sheetings, partake of this same advantage i in the trade by 
reason of the fact they are branded with double LL? 

Ans. Not altogether so. We have some mills that manufacture 
four-yard sheetings without using the letters L L that are very 
popular, and are “probably sold as freely as any sheeting with the 

letters L L branded on them. 
477 Q. 647. Can you mention here any such four-yard goods 
and give their brands? 

Ans. The Hoosier sheeting is su]Jd very largely in this market, as 
also the Enterprise, both four-yard sheeting, and, if anything, are 
quite as popular as any sheeting. 

Q. 648. Is it not true of both ‘firms you have been connected with 
41—1039 


322: THE LAWRENCE MANUFACTURING CO. Vs. 


have handled to a very large extent L L sheeting made by the Law- 
rence manufactory? 

Ans. We have at times—sometimes large and sometimes less. 

Q. 649. Is it not true that in your trade before you had han- 
dled Badger State or the other double L L mentioned by you that the 
L L made by the Lawrence Manufacturing Co. had become very 
popular and well-known ? 

Ans. The Lawrence double .L L sheeting have been well-known 
and popular with the trade. 

Q. 650. Has either of your houses ever showed any double L L 
sheetings in preference to the Lawrence when having the Lawrence 
in stock ? 

Ans. We have a large number of customers that buy and prefer 
other L Lin preference to the Lawrence. Then again we have 
some customers that want the Lawrence L L sheeting. 

Q. 651. Do you always know what particular double L L is wanted 
by your customer when he orders so many pieces of L L sheeting ? 

Aus. We do not always know; we take it for granted that they 
leave it for us to send such as we have in the stock that we think 
will be suitable for their sales. 

Q. 652. Is it not true that in such cases you send the Indian 
Standard L L or some other four-vard sheeting branded L L that 
you can sell to the best advantage? 

Ans. That is not true; we very frequently send Lawrence L L; 
in fact, I think we send the Lawrence L L quite as frequently as 
any other make. 

Q. 653. Did the firm of Dodd, Brown & Co. ever show any pref- 
erence for four-yard goods branded with L L over those made by the 
Lawrence Manufacturing Co.; and, if so, in what way was it done? 

Ans. We have at times, when we could make more money on 
other L L besides Lawrence, have shown the preference over the 
Lawrence by having our men who travel in the country and other- 
wise work on these goods; that is true as to the present firm also; 
also, I can’t say positive. 

Q. 654. Did either of your firms ever show such preference over 

the Lawrence guods by keeping its double L L from the view 
478 of a customer who might come into the store and exposing 
other L I. on the table? 

Ans. I cannot say that we have taken them from our stock at any 
time to show preference for other goods, but we have at times, when 
we have had a short supply of them, taken them from sale in order 
to huld them for such customers that may want the Lawrence double 
L L sheeting. 


Redirect examination: 


Q. 655. State whether or not you have your brand Indian Stand- 
ards placed on other grades of sheeting. besides the four yards. 
Ans. We use tlie name Indian Standard on all grades of sheet- 


ing. 
M. D. DODD. 


“ 


<_< 


= RD e-e Qe - OS: 0 D.-O2- 9 _— i 2 
“ > & 4 vr 


_-w~=2 7° @ te &F & d 


y - (HE TENNESSEE MANUFACTURING CO. 323 


es a 
¢ Subscribed and sworn to before me this 13th day of December, 
‘ A. D. 1886. | 
JOSEPH McGINNIS, 
Notary Public. 
co. com A. R. Smitu, being produced, sworn, and examined, deposes as 
follows: 
, Q. 656. State your name, age, residence, and occupation, and how 
: long engaged. 
.% Ans. A. R. Smith; age, 33; city of St. Louis; wholesale drv 


goods; Iam engaged 18 years; at present I have charge of the. 
domestic department of Brown, Daughaday & Co.; about five years 
in charge of that department. 

Q. 657. State if you have handled brown sheetings upon which 
were stamped the letters double L L; if so, please state what the 

- trade significance of said letters double L L is. 

Ans. Yes; I have handled brown sheeting—bought and sold them 
stamped double L L. The general understanding is, I understand, 
it means a thirty-six-inch unbleached cotton weighing four yards to 

the pound and counting about 56 pichs to the square inch. 


A. R. SMITH. 
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Subscribed and sworn to before me this 13th day of December, 


A. D. 1886. 
JOSEPH E. McGINNIS, 
Notary Public. 


3 


JOHN BucHANAN, being produced, sworn, and examined, deposes 
as follows: 


Q. 658. State your name, age, residence, occupation, and how 
long so engaged. 
Ans. John Buchanan; sixty years old; city of St. Louis; 

479  dry-goods merchant. I have been engaged in the dry-goods 

business 47 years. I was 12 years in the city of Buffalo, 

4 N. Y., and the balance in St. Louis. 

Q. 659. State in what States your business extended. 

j Ans. In Illinois, Iowa, Missouri, Kansas, Kentucky, Arkansas, 

Texas, Indian Territory, New Mexico, Nebraska. 

» Q. 660. Since you have been in business in the dry-goods business 
to what extent have you handled and become acquainted with 
brown sheetings ? 

Ans. I have handled a great many hundred bales of almost all 
kinds of sheeting. For the first few years they were mostly Eastern 

- sheetings ; latterly they have been mostly Southern. 

- Q. 661. Please state the understanding in the trade as to the 
manner and how cotton mills brand their sheeting for the purpose 
of indicating the manufacture and how to indicate the trade or 
quality. 
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the witness has not shown himself competent to answer the ques- 
tion. | 


Ans. A brand on the goods, as, for instance, Pacific or Atlantic, 
or any other brand, would designate the mill by which they were 
made. Letters A. P. D. C. or any other letter on the goods would 
designate the weight and quality. 

Q. 662. State whether or not many cotton mills use the same 
letters of the alphabet upon their goods and to what extent the 
letters L L are used by different cotton mills upon their sheeting ? 


Same objection. 


Ans. There are several mills that use the same letters to desig- 
nate the quality, including the letters 1 L. 

Q. 663. State the accepted meaning in the trade of the letters L L 
when found stamped upon sheeting. 

Ans. If simply means a four-yard sheeting in weight and ought 
to count 5656. 

Q. 664. State whether or not the letters L L, when found stamped 
upon sheeting, indicate to the trade that said sheetings are the 
product of any particular mill. 

Ans. I don’t think it 1s. 

Q. 665. State how the trade make use of the brand or name on 
sheeting and the letters stamped thereon in making orders for 
sheetings. 


Same objection. 


Ans. If I should receive an order for a double L L sheeting I 
should understand that the party making the order wanted a four- 
yard sheeting. A good many years ago [ should have understood 

that they wanted an Atlantic L L weighing about 420 to 425. 
480 Q. 666. State whether or not it is a custom for customers 
in ordering to name both the brand and letter. 


Same objection. 


Ans. I should say as a rule it was. 

Q. 667. State how long you have known in the trade the Atlantic 
L L sheeting. 

Ans. That is a question I cannot possibly answer, but it was before 
I knew any other L L. 

Q. 668. State whether or not you have ever handled any brown 
sheetings upon which were stamped the letters IL L. 

Ans. I have handled quantities of it. 


Cross-examination : 


Q. 669. Did not Mr. Givens, solicitor for the defendant, The Evans- 
ville Cotton Manufacturing Co., read to you, before you were exam- 
ined, a letter having reference to the understanding in the trade of 
the meaning of letters when branded on sheeting, or something to 
that effect ? 

Ans. He did not, sir. 
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Q. 670. Since when have you been in St. Louis? 

Ans. I have been in St. Louis since the 17th day of April, 1850? 

Q. 671. What is the name of your firm? | 

Ans. My firm at present is J. ‘Buchanan. Iam in this firm about 
four years; now commission business. I was with the firm of Pom- 
eroy & Benton, dry-goods jobbers, the latter part of 1863; I was 
with that house two years as salesman. I was then with the firm of 
W. H. Benton for one year; they were jobbers. I was with W. H. 
Benton & Co. and a partner in the house for three years; was buyer 
and salesman. I was with the firm of Chassing & Cabbott about 14 
years; buyer and salesman ; jobbing-huuse business. 

Q. 672. How long have you handied four-yard goods branded 
with L L? 

Ans. I would not like to say positively how long, but I think I 
have handled some ever since I have been in the jobbing business. 
Q. 673. For how long have you been in the Jobbing business ? 

Ans. 'Twent y years. 

Q. 674. Give the name of the first four-yard sheeting branded 
with L L that you have sold. 

Ans. I could not give you the first four-yard sheeting that I ever 
sold with L L on, but the first L L sheeting I sold was “Atlantic. I 
don’t think it weighed quite four yards. 

Q. 675. How long have you handled and sold L L sheeting made 
by the Lawrence Manufacturing Co.? 

Ans. I think the first lot of Lawrence L L I purchased at 
481 Richardson & Co. was forthe house of Wm. A. Benton & Co.; 
about fifteen or sixteen years ago. 

Q. 676. From that time up to the present you have known and 
handled to a greater or less extent L L sheetings made by the Law- 
rence Manufacturing Co. ? 

Ans. Not up to the present time, but up to four or five years ago. 
I have not handled L L since I quitted the Jobbing business. 

Q. 677. To you and the trade with which you have been familiar, 
is it not true that LL sheetings manufactured by the Lawrence 
Manufacturing Co. has been understood to mean a four-yard brown 
sheeting ? 

Ans. Any sheeting with an L L on it means a four-yard sheeting. 
It designates the weight. 

Q. 678. That has been the understanding in the trade with which 
you are familiar for the last fifteen years, has it not? 

Ans. I would not say that the Atlantic Mills sold a sheeting 
which did not weigh four yards. Since they quit making L L all 
other sheetings designated with the L L have been four-yard 
sheetings. 

Q. 679. Then, if I understand you, L L in the trade means four- 
yard sheeting, and has been ever since you have handled the L L 
made by the Lawrence Manufacturing Co.; do I understand you 
correctly ? 

Ans. Since the Atlantics made an L L sheeting all other sheetings 
designated with L L mean four-yard sheeting. 

Q. 680. Then at any time since any other L L besides the Atlantic 
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have been in the market, should any one order of you an L L sheeting 
you would have understood it to mean a four-yard sheeting would 
you not? 

Ans. I would. 

Q. 681. What other four-yard L L sheeting besides the Lawrence 
have you handled and sold before you quit the jobbing business? 

Ans. The Adirondack. There are several brands I cannot call to 
mind, but I know I have sold many brands of L Lsheeting. I 
have a very poor memory as to names. 

Q. 682. Before you ever handled any four-yard sheetings branded 


with L L, except those made by the Lawrence Manufacturing Co.,. 


should a customer have ordered from you a L L sheeting, would 
you not have understood him to have referred to the Lawrence 
L L? 

Objected to. 


Ans. Not at all. I should have put in Lawrence or Atlantic— 
whichever I had in the stock. | 

Q. 683. You have already stated that you would have under- 

stood such an order to call for four-yard sheeting, and that to 
482 bethe general significancein thetrade,and you have also stated 

that the Atlantic L L’s are not a four-yard sheeting. Now, 
will you please to explain why you have filled such an order with 
either the Atlantic or Lawrence, understanding it to mean four-yard 
goods, and knowing that the Atlantic were not four-yard goods ? 

Ans. As long as the Atlantic sheetings made an L L the letters 
did not signify the weight. After the Atlantic ceased to makea 
double L, and the Lawrence L L indicated a four-vard sheeting, I 
would have filled the order with Lawrence L L. Previous to that 
with either brand, Atlantic or Lawrence. 

Q. 684. Then if I understand you correctly you mean that at any 
time after L L obtained the significance in the trade of four yards 
to the pound had you received an order for L L sheeting you 
would have understood it to mean and call for and would have 
filled it with Lawrence L L? 

Ans. If there had been no four-yard sheeting in the market 
branded L L but the Lawrence I would have filled the order with 
Lawrence L L. If there were other brands with L LI would have 
put in the one I made the most profit on. 

Q. 685. You mean that so long as the Lawrence L L was the only 
four-yard sheeting in the trade you would have understood such an 
order to have referred to Lawrence L L? 

Ans. Of course, if there was but one sheeting in tlie trade I 
would have referred to that. | 

Q. 686. Last question repeated. : 

Ans. Of course, if there is but one brand of L L sheeting I would 
have put that in. 

Q. 687. You mean if the Lawrence LL were the only 4-yard 
goods in the market you would understand such an order to refer 
to Lawrence goods, do you not? 

) a Why, certainly; if there is but one brand you must give 
that. i 
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Q. 688. From the time, then, that the L L sheetings made by the 
Lawrence Mill became the only four-yard goods in the trade up to 
the time tliat other manufacturers branded their four-yard goods 
with LL you and the trade with which you are familiar understood 
L L to refer to the Lawrence; is that correct ? 
= We understood it to refer to four-yard sheeting; nothing 
else 

Q. 689. Did you not understand it, then, to mean four-yard sheet- 
ing made by the Lawrence Mill? 

Ans. We simply understood it to mean a four-vard sheeting. 

Q. 690. The previous questions are based upon the hypothesis 
that there was in the trade but one brand of four-yard goods with 
L Lon it; that made by the Lawrence Manufacturing Co. With 

this understanding how would you answer ? 
483 Ans. I would answer this, that when a party ordered a 
Lawrence L L sheeting we would put him in a Lawrence L 
L. If he ordered simply a double L L sheeting we would put him 
in any four-yard sheeting we had in the house. 

Q. 691. W ‘ould 7 put him in a four-yard sheeting that was not 
branded with L L? 

Ans. Certainly; any four-yard sheeting we had in stock. 

Q. 692. If you had in stock an L Us sheeting made by the Lawrence 
Manufacturing Co. and were to receive an order for simply L L 
sheetings.and ‘had no other sheetings branded with L L in stock, 
but did have other four-yard sheeting, would you not have filled 
such an order with the Lawrence goods? 

Ans. Sometimes when Lawrence goods were being sold at a loss 
and other four-yard goods at no loss we would have filled it with the 
other goods. 

Q. 693. At the time that you — other L LU sheetings besides 
the Lawrence, and should one have spoken to you about L L sheet- 
ings, would you not have thought of the Lawrence goods? 


Objected to. 


Ans. It would depend altogether who the customer was. We 
sold more outside L L than we did Lawrence L L, and at a great 
many times we never would sell Lawrence L L unless compelled to 
do it, as we genera]ly lost money on it. 

Q. 694. Why were you ever compelled to sell the Lawrence L L? 

Ans. We never were compelled to sell them. 

Q. 695. What do you mean, then, by your last answer? 

Ans. I take that back. We were never compelled to sell it. I 
will now explain what I mean. 

What I mean was this, that once 1n awhile a customer would come 
in who would have nothing but a Lawrence L L. We could sell 
him at the price or pass the customer, which we often did. We 
often refused to sell them. : 

Q. 696. Is it not true that after other manufacturers began to 
brand their four-yard sheeting with double L L that such sheetings 
were put into the market in competition with the Lawrence L L? 
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Ans. No more competition than there were before on four-yard 
goods. They were in competition before they were branded L L. 

Q. 697. You have repeatedly evaded rather than answered my 
questions. I do not know whether you do it intentionally or not. 
I desire the last question repeated to you and suggest that you an- 
swer it categorically if you can, and then make such explanation as 

you think fit. 3 
484 Ans. No more competition than there were before on four- 
yard goods. They were in competition before they were 
branded LL. In regard to evading his questions I have tried to 
the very best of my ability to give a clear and concise answer to 
every question that has been asked me by either side. 

Q. 698. While you were in the jobbing business did you ever at- 
tempt to sell L L sheetings made by other manufacturers than the 
Lawrence Manufacturing Co. in preference to the Lawrence L L? 

Ans. It all depended upon the profit we made on the goods. 
When we made more profit on the Lawrence we pushed them ; 
when we made more on other brands we threw the Lawrence out and 
pushed the brands we made the most money on, regardless of who 
made them. | | 

Q. 699. Is it not a fact that the Lawrence LL were the most 
popular four-yard goods in the trade while you were in the Jobbing 
business ? 

Ans. For some time they were. 

Q. 700. Since when have you handled and sold a four-yard sheet- 
ing branded with L L besides those made by the Lawrence Manu- 
facturing Co.? 

Ans. That I could not tell. I don’t know when these other 
people commenced making L L. 

Q. 701. Did you ever, while you were in the jobbing business, re- 
ceive any orders simply for so many pieces of L L sheeting ? 

Ans. That is a question I could not answer. 

Q. 702. Then all your previous testimony on the subject as to how 
you would have filled such an order is based upon an hypothesis of 
facts that never existed. Is that correct? 

Ans. It is not correct. I would not swear positively to the re- 
ceipt of an order for L L without a brand, but my strong impres- 
sion is that the house received hundreds of them seven or eight 
years ago—between this and seven years ago. 

Q. 703. Then, if you cannot say positively that vou personally 
never received such an order, how can you state at this day that if 
you had received such an order fifteen or twenty years ago, when 
the Atlantic L L were being made and the Lawrence also, that you 
would have filled it with either Atlantics or Lawrences? 

Ans. Because fifteen or twenty years ago sheetings were not sold 
on weight as they are now, and if we had Atlantic or Lawrence in 
the store and the party had ordered simply L L we would have put 
in either which we had in stock. 

Q. 704. But you have just stated that you do not know that you 
ever received such an order -personally. This being so, how can 
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you now state how you would have filled such an order had you re- 
ceived it? 

485 Ans. I said that I would not positively swear that I ever had 
received such an order, because it would be impossible for me 

to give the date of it or the parties from whom I received it; so I 

decline to swear to the fact. 

Q. 705. By what manufacturer were the Adirondack L L made? 

Ans. I cannot answer. 

Q. 706. Can you tell when you handled such L L? 

Ans. I think we handled those goods about six or seven years 
ago. 

Q. 707. For how long did you handle that particular brand? 

Ans. Three or four years, until Chase & Cabbot went out of busi- 
ness. 

Q. 708. With whom have you talked about the case before you 
were sworn? 

Ans. I talked a few minutes with Mr. Scunier, of Scunier, White 
& Co., dry-goods commission merchants. 

Q. 709. What did he say to you? 

Ans. He asked me if I were willing to come over and be a witness 
in this case. I told him I was if it would not take too long. That 
was all we said. 

Q. 710. Did he not tell you the nature of the controversy ? 

Ans. He told me it was about the Lawrence LL. I knew what 


that was myself. 
J. BUCHANAN. 
Subscribed and sworn to before me this 138th day of December, 


A. D. 1886. 
JOSEPH E. McGINNIS, 
Notary Public. 


N. B. Day, being produced, sworn, and examined, deposes as fol- 
lows: 

Q. 711. State your name, age, residence, occupation, and how 
long so engaged. 

Ans. N. B. Day; city of St. Louis; dry goods, and buyer of the 
domestics for the wholesale dry-goods house of H. T. Simon, Greg- 
ory & Co., city of St. Louis, for ten years. 

Q. 712. State in what territory the firm of H. T. Simon, Gregory 
& Co. sell goods. 

Ans. Missouri, Illinois, lowa, Nebraska, Kansas, Arkansas, Texas, 
Indian Territory, Tennessee, Kentucky, and Indiana. 

Q. 713. State if you are acquainted with the understanding of the 
trade as to the manner cotton mills stamp sheetings for the purpose 
of indicating a manufacture and the grades. 

Ans. I am. 
486 Q. 714. Please state the understanding in the trade as to 
the use of names and letters upon brown sheetings. 


Objected to as Jncompetent and irrelevant. 
42—1039 
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Ans. They use, ordinarily, manufacturers’ or mills’ names to des- 


ignate the product of that mill; the latter to indicate the various. 


qualities or grades. 
Q. 715. State whether or not the letters of the alphabet are exten- 
sively used for that purpose. 


Same objection. 


Ans. They are. 
Q. 716. State whether or not the letters L L are used by many 


mills for this purpose, and if, when used, refer to any particular 
manufacturer. 


Same objection. 


Ans. Yes; are used by a great many mills, and do not necessarily 
have reference to any make, but refer to the quality—more usually 
the weight. 

6 Q. 717. State what sheetings your house handled stamped with 

L. . 

Ans. The Peerless L L, Palmersola L L, Hermitage L L, Adiron- 
dack L L, Aurora L L, Gregory L L, Beaver Dam LL; have han- 
dled Graniteville L L, Pacolet L L, Forest City L L, Atlantic L L, 
Hoosier State L L. 

Q. 718. State how the trade usually orders sheeting. 

Ans. Ordinarily by name and letter. 

Q. 719. On an open order for sheetings stamped L L what would 
you understand it to mean? 

Ans. Any L L we had in stock and saw fit to put in. In other 
words, any of a number of so stamped goods, the product of any 
mill that we regularly carry. 


Cross-exalmination : 


Q. 720. How long have you been familiar with L L sheetings ? 

Ans. So long as I have been — the dry-goods, business—for ten 
years. 

Q. 721. What L L did you handle ten years ago? 

Ans. That query I could not answer. I do not remember the 
various brands. | 


2 ia. Did you at that time handle many brands with L L on 
then % 

Ans. We were not at that time handling any cottons, but bought 
them on the streets, of our neighbors, to fill orders as sent in, being 
what is known as a fancy-goods house at that time. 

— Q. 723. Since when have vou ceased to be a fancy-goods house? 
Ans. Since July of 1882. 
487 Q. 724. Previous to that time you did not carry in stock any 
sheetings at all? : 

Ans. No. 

_ Q. 725. What were your special duties prior to July, 1882? 

Ans. Street buyer. 

Q. 726. What have been your duties since July, 1882? 
Ans. Buyer and head of the domestic and staple department. 
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Q. 727. Do you have anything to do with the selling of such 
goods ? 

Ans. Yes. 

Q. 728. From whom do you buy L L sheetings? 

Ans. From various manufacturers—Nashville Cotton Mills, Au- 
rora Cotton Mills, Beaver Dam Cotton Mills, Pacolet, the Chette- 
nango and Mackey -Nisbet Cotton Mills, Atlantic Cotton Mills. 

Q. 729. Where are the Peerless L L made, and by whom? 

Ans. By Nashville Cotton Mills; that is our private brand. 

Q. 730. The Nashville Cotton Mills stamp these sheetings L L 
under orders from you, do they not? 

Ans. Yes. 

Q. 731. Where are the Palmatola L L, Hermitage L L, Adiron- 
dack L L, Gregory L L, and Forest City L L made, respectively ? 

Ans. The first two are made by the Nashville Cotton Mills, Adi- 
rondack by the Evansville Cotton Mills; Gregory are sold us by 
A. Jones, commission merchant, St. Louis ; Forest City L L by Fred- 
erick, Victor & Achilles. I don’t know where they are made; I 
think they are made in Chettenango, N. Y. 

Q. 732. The Gregory L L is also a private brand of yours, is it 
not, and ordered by you, who is the agent? 

Ans. Yes. 

Q. 733. Occasionally these several sheetings are spoken of by 
your customers as L L sheeting, are they not? 

Ans. Yes. 

Q. 734. When you hear them spoken of in this manner or get an 
order for L L sheetings you understand what it means? 

Ans. Yes. 

Q. 735. State whether or not such ae are popular in the 
trade. 

Ang. All L L sheetings are. 

Q. 736. Do you purchase such LL directly from the manufacturer 
or through agents at St. Louis? 

Ans. Ordinarily through agents located at St. Louis or elsewhere. 

Q. 737. Is there not a benefit by having L L stamped on sheeting? 

Ans. Yes. 

Q. 738. And is it not true that you have Peerless L L and Greg- 
ory L L specially branded for your house, in order to avail yourself 
in the trade of this benefit ? 


Objected to. 


488 Ans. Yes; with more particular reference for having a 
brand, or which they are obliged to come to us to buy. 

Q. 739. Please explain in detail what you mean by the last 
answer. 

Ans. Why, obviously a brand or make of goods which we by 
advertising and pushing introduce to the trade, which brand we 
control, thereby bringing customers to our house for said brand, 
and the general benefit derived from presence of such trade in our 
house and stocks. 

Q. 740. Is it not true that the trade throughout the States reached 
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by your house is familiar with the general popularity and reputa- 
tion of L L sheeting? 


Objected to. 


Ans. Yes. 

Q. 741. And is it not also true that, realizing this fact and in 
order to attract to your house as much of the trade in L Las you 
can, that you handle and advertise to the trade such goods? 

Ans. We only advertise and desire to sell such goods that is L L 
as may promote thesales of other and more profitable stuffs. 

Q. 742. My previous question is in substance whether you do not 
handle the L L, on account of their reputation and popularity in the 
trade, for the purpose of attracting customers to your house ? 

Ans. We handle them more for convenience, at a recognized des- 
ignation for a four-yard cotton. 

Mr. Givens says it is a very good answer to the question. 


Counsel for complainant protests against the counsel for defend- 
ant making any suggestions or expressing any opinion of the nature 
above expressed. 

That the counsel for defense protests against the previous coun- 
sel’s promiscuous kicking. | 


Q. 743. Is it not true that you sell LL sheetings either at a loss or 
at a smaller margin of profit than you do in handling other brands 
of cotton goods? 

Ans. Yes; more than the majority of cotton goods. | 

Q. 744. And yet by reason of their great popularity and the de- 


mand in the trade for L Lsheeting you find ita necessity to keeping 


them in stock, do you not? 
Objected to. 


Ans. Not a necessity, but a benefit. 


Q. 745. And one of the benefits derived by your house is to at- 
tract customers, is 1t not? 


Objected to. 


Ans. Yes; by proper selling of same. 
Q. 746. Have you ever handled the LL sheetings made by the 
Lawrence Manufacturing Co.? 
Ans. Yes. 
489 Q. 747. To what extent as compared to the quantity of 
other L L? 
Ans. That I could not tell without reference to books. 
Q. 748. Give us your best impression at this time. 
Ans. I should say about 30 or 35 per cent. of our total ale of four- 
yard cotton. 
Q. 749. Do you make as much profit in your sales of L L made 
by the Lawrence Manufacturing Co. as upon your other L L? 
Ans. This fa!l, yes; ordinarily, no. 
Q. 750. Is it not true that up to recently you have sold them at a 
loss as a rule? 
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Ans. We have flattered ourselves that we have come out whole on 
them in the past. 

Q. 751. Is it not true that your house has pushed in the trade 
other L L in preference to the Lawrence? 

Ans. Yes; for reasons here and heretofore explained. 

Q. 752. And is it not also true that were it not for the demands of 
the trade you would not keep in stock the L L sheetings made by 
the Lawrence Manufacturing Co.? | 


Objected to. 


Ans. We would keep no goods in stock for which there was no 


demand or sale. 
Q. 753. Has your house ever kept from its counters the Lawrence 


L L and exposed in preference other L L? 
Objected to. 
Ans. Yes. 


Redirect: 


Q. 754. Do you want to make any explanation of your last ques- 
tion ? 


“Mr. Rainey,” the counsel for complainant, says that after the ques- 
tion as above dictated the counsel for defendant said to the scribe in 
the hearing of the witness: ‘“ Now read the last question and answer 
to him and let us see if he understands it;” and counsel for com- 
plainant requested the notary before wliom the depositions are being 
taken to have the record show the above, but the notary declined so 
to do. | 

Ans. We endeavored to push in every way such goods in all lines 


as we control the brand of, to the exclusion, as far as possible, of reg- 
ular mill brands, thereby securing a better hold on our own trade. 


N. B. DAY. 
Subscribed and sworn to before me this 13th day of December, 
— JOSEPH E. McGINNIS, 
Notary Public. 
490 J. L. Boocuer, being produced, sworn, and examined, de- 


poses as follows: 


Q. 755. State your name, age, residence, occupation, and how long 
so engaged. 

Ans. J. L. Boogher; 50 years; city of St. Louis; dry-goods Jobber 
of J. H. Ware, Boogher & Co., city of St. Louis; selling goods for 32 
years and 9 months in St. Louis. 

Q. 756. State in what territory your house does business. 

Ans. Illinois, Jowa, Missouri, Kentucky, Tennessee, Mississippi, 
Arkansas, Louisiana, Texas, Indian Territory, and Kansas, New 
Mexico, Idaho, Colorado, and some other Territories. 
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Q. 757. Please state if you are acquainted with the understanding 
of the trade as to the meaning of words and letters when found 
stamped upon brown sheeting. 


Objected to as incompetent and immaterial. 


Ans. There are various kinds of brown sheetings. There are 
usually what we call standard goods—three-yard goods, four-yard 
goods, five-yard goods, and some lighter. Standard goods are usu- 
ally branded A; that is goods well known to the trade. The B 
goods are lighter weight, the C goods still lighter. The four-yard 
goods are branded L L, the five-vard goods C, and, as a rule, other 
goods lighter than these have various names. 

Q. 758. State whether or not you have ever handled brown sheet- 
ings upon which were stamped the letters L L. If so, state what 
and the meaning of said letters to the trade. 

Ans. We have handled Hermitage L L, Lawrence L L, Hoosier 
State L L, Badger State L L, and now Badger State double L. It 
means four-yard goods—Atlantic L L. 

Q. 759. Do or not letters of the alphabet when found stamped 
upon sheeting indicate to the trade the manufacturer or the grade? 


Same objection, and as leading. 


Ans. As a rule, they indicate the weight and generally the grade, 
and the reason of that is, specifically, many houses put their own 
name on them, with L L, when the manufacturer is not known to 
them as to whose goods they are. 

Q. 760. How long have you known and handled the Atlantic 
LL? 


Objected to as incompetent and immaterial. 


Ans. Well, I could not say how many years. My recollection of 
the Atlantic L L is older than any other L L. 


Cross-examination : 


Q. 761. Since when have you ceased to handle the Atlantic L L? 
Ans. Not many years; a few years ago. 
491 Q. 762. To what extent have you handled Atlantic LL? 
Ans. Sometimes pretty largely, years ago. 
Q. 763. You know it as a five-yard sheeting, do you not? 
Ans. No, sir; I know no L L except 4-yard sheeting. 
Q. 764. Then, so long as you have known such goods, to you and 
to your trade L L has meant a four-yard goods. Is that correct? 
Ans. It has. 
Q. 765. When did you first begin to handle L L sheeting made by 
the Lawrence Manufacturing Co.? 
Ans. I cannot answer that question precisely ; a good many years 
ago. 
Q. 766. As long ago as fifteen years ? 
Ans. I could not give any specific answer. It may have been 15 
or twenty years ago; probably not so long. We have not handled 
them so largely until the last few years. 


by .- 


eee 


‘oe OP oe 


er--7r7e: a7-* @& 


by. 


e@-+~wy @:> a2: @& 


| - 


THE TENNESSEE MANUFACTURING CO. 335 


Q. 767. When you hear LL sheeting mentioned what significance 
does it carry to your mind? 

Ans. The weight of four yards. 

Q. 768. Is that all you think of? 

Ans. Yes. 

Q. 769. That you are certain about ? 

Ans. Yes. 

Q. 770. Do you not think of the Hermitage L L or Hoosier State 
L L, or Badger State L L, or Lawrence L L? 

Ans. Well, that depends upon what the customer orders. If it was 
a specific order I would think of the name of the goods that was 
ordered; if not, I would think of the name I had in the stock. If 


“the customer ordered Hermitage L L I would send it to him; if he 


ordered Hoosier State LL I would send it to him; if he ordered 
Badger State L L I would send it to him; if he ordered Lawrence 
LL I would send it to him—that is, if I had them ; if not, I would 
go out and buy them and send them to him, as that is my custom. 

Q. 771. Then, if I understand what you mean, it is this: That if 
one should order from you simply so many pieces of L L or should 
speak to you of L L, in the absence of specifying which, or of any 
particular LL you would understand him to mean a four-yard 
brown sheeting of either of the above brands you have mentioned. 
Am I correct’ 

Ans. I would understand a customer to. mean a four-yard goods. 

Q. 772. Would you not understand him to mean a four-yard goods 
of one of the particular brands you have above mentioned ? 

Ans. Not in all cases, as there are many other L L besides those 
I have specified. If he wasa well-known customer and had received 
brands from me I would know what to send him, but that is not 

always the case,as L L specified above are so similar in char- 
492 acter either one satisfies the customer, because he gets the 
grade of goods he wants. 

Q. 773. But is it not true that in such a case, where no specific 
brand is mentioned, that at once those brands with which you are 
familiar—one or all of them—come to your mind ? 

Ans. Asa rule. : 
| Q. 774. When the customer ordering simply LL sheeting, with- 
out specifying what particular brand, is an old customer, and to 
whom you had previously sold the Lawrence goods, or Badger 
State, or the Hoosier State, or some other L L, you would at once 
suppose he meant the L L he had been accustomed to purchase from 
you, would you not? 

Ans. Well, we are more than likely. That is the rule, to give 
him the same goods he ordered before. If they are not in the house 
we would give him one of the others. 

Q. 775. Suppose such an order—that is, for so many pieces of 
L L, without specifying which particular brand—should come from 
a new customer, how then would you fill it? 

Ans. If I had the goods in the house I would give him Hoosier 
State L L. - 
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Q. 776. Suppose you had in the house both the Hoosier State 
and Lawrence LL, then how would you fill such an order? 

Ans. As in answering the previous question—Hoosier State L L. 

Q. 777. Why would you send him the Hoosier State L L in pref- 
erence to the Lawrence? 

Ans. Because I consider them better goods for the money at the 
same price; that is the first reason; secondly, because they are 
more popular with my trade generally; and, thirdly, because we 
ean buy them cheaper as a rule. 

Q. 778. You would have no warrant from such an order to sup- 
pose such a customer preferred the Hoosier State to the Lawrence, 
would you? 


Ans. As I said before, L L means the grade four-yard goods, and * 


as Hoosier State LL are better and more popular in my trade I 
would be warranted in selling Hoosier State L L. 

Q. 779. My question was not what you would be warranted in 
sending such a customer, but what warrant would you have, if any, 
from such an order to suppose he preferred the Hoosier State to the 
Lawrence ? 

Ans. The only fact, as he mentioned no name of goods that he 
wanted, but left it to my judgment. 

Q. 780. But so far as you know he might have meant the Law- 

rence goods? 
493 Ans. I would have no right to judge of that. 

Q 781. Is it not true that you push in the trade, for the 
reasons above given, the Hoosier State L L in preference to the Law- 
rence? 

Ans. It is not true for the following reasons: A few years ago the 
Lawrence Manufacturing Co. made their L L of very inferior grade 
and lighter in weight, and to the damage of my trade with some 
people, and many people objected to them and returned the goods 
to us, and we had trouble with them on that account, and people 
preferred better four-yard goods. It was at that time when the 
Hoosier State L L became pepular with my trade. 

Q. 782. What time was this? 

Ans. I don’t remember the year—a few years ago. I can refer 
you to George C. Richardson & Co., to whom I returned the goods, 
and got allowance for bad goods and light weight—that is, for goods 
returned to them and allowed to people in the country, for which 
we never got reclamation. 

Q. 783. How often did this occur? 

Ans. Quite a number of times. My complaint was upon two or 
three large lots of goods. It took me a long time to sell them out. 

Q. 784. Did you buy your Lawrence LL directly from Geo. C. 
Richardson & Co.? : 

Ans. Always when they were agents, unless I could buy them 
cheaper from second hands.. By second hands I mean persons to 
whom they sold them, or at times when they did not have them. 

_ Q. 785. Did you purchase these several large lots, about which 
you had complaints, from Geo. C. Richardson & Co. ? 
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Ans. Two of them I did direct. One, I think, came from H. P. 
Claflin & Co. 

Q. 786. What did you do with the two large lots you purchased 
from Geo. C. Richardson & Co., both of which you say were bad and 
of light weight ? 

Ans. I sold them, except a few I returned. 

Q. 787. How many bales were in these respective lots ? 

non One was one hundred bales. I forget how many was in the 
other. 

Q. 788. What did you do with the lot you purchased from H. B. 
Claflin & Co.? 

Ans. I sold them; from twenty-five bales upward. 

Q. 789. Did you make any reclamation on H. B. Claflin & Co., 
by reason of the fact that thisspecific lot was bad and of light weight ; 
if so, with what result ? 

Ans. I made no reclamation on Claflin. 
494 Q. 790. Did you pay for- such goods the full market price, 
or were they not sold to vou as inferior goods? 

Ans. Lawrence L L, like all other L L, means a four-yard stand- 
ard quality, but these lots spoken of were not of that weight or 
quality. Yes, we paid for them the current, well-established price 
of that date, because Lawrence L L means the weight and grade. 
Goods not up to standard of the Lawrence Manufacturing Co. are 
branded Shawmut. 

Q. 791. Did you make any complaints elther to Claflin & Co. or 
to Geo. C. Richardson & Co. that this lot was bad and of light 
weight? 

Ans. I made no complaint to Claflin. I had made positive com- 
plaints to Geo. C. Richardson & Co. several times, and at that period 
it was so common for these goods to be of that character that I 
made no complaint to Claflin. 

Q. 792. How were the L L you purchased from Claflin stamped ? 

Ans. Like all the other Lawrence that we have ever had. 

Q. 793. Describe the stamp. 

Ans. Well, I will have to get you a piece of the goods. Itisa 
Lawrence L L; that is the way they were stamped. 

Q. 794. How do you know that this particular lot of goods you 
got from Claflin were made by the Lawrence Manufacturing Co.? 

Ans. By familiarity for many years with the goods. 

Q. 795. So far as you know personally, this lot of goods may have 
been made by some other manufacturing Co. and stamped Lawrence 
LL, in imitation of the Lawrence L L of the Lawrence Manufact- 
uring Co.? 

pd The Lawrence LL goods are all put up yarded, marked, 
branded, and have little ear-marks on them that a buyer would 
know different from any other goods. This specific lot of goods 
from H. B. Claflin & Co. the witness thinks was shipped direct from 
the manufacturer’s mill, although owned by Claflin. I think so— 
I am not positive on that point, yet this lot of goods from H. B. Claflin 
& Co. were better than one or two lots from Geo. C. Richardson & 
Co. direct, and there could be no ueed for any person to counterfeit. 
43—1039 
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The worst lot of Lawrence L L I ever bought were from Geo. C. Rich- 

ardson & Co. direct. My knowledge of Lawrence L L justify me in 

saying emphatically that the goods spoken of coming from H. B. 
Claflin & Co. were Lawrence Manufacturing Co. goods. 

Q. 796. Do you wish to be understood as swearing positively that, 
of your own knowledge, this lot of goods was made by the Lawrence 

Manufacturing Co.? 
495 Ans. Of my own knowledge—that is, my individual 
knowledge, I do not know that they ever made any sheeting 
whatever, but if they ever made any Lawrence L L sheeting they 

made the lot from Claflin, according to my judgment, although I 
have sold millions of dollars represented coming from that manu- 
facturing Co. 

Q. 797. How soon after, or was it before, you purchased the two 
lots from Richardson & Co. that were bad and of light weight was 
it that you purchased this lot from Claflin ? 

Ans. It was within a year or two afterwards. 

Q. 798. With reference to the two lots you purchased from Rich- 
ardson & Co., did you make any reclamation on them; and, if so, 
with what result ? 

Ans. I made reclamation ; got nothing except allowance for goods 
returned. I held a lot of goods, returned by express ten pieces as 
sample lot, getting no allowance except for those returned by ex- 
press; the rest was sold. | 

Q. 799. In selling these three lots of goods that were bad and of 
light weight, two of which you say came from Richardson & Co. 
and one from Claflin, did you intorm your customers that they “were 
bad and of light weight ?” 

Ans. I did not know it myself until informed by my customers 
of the fact, who made claims upon the goods; then examined those 
I had in the forms and found them the same, and made report to 
Geo. Richardson & Co. 

Q. 800. At the time you received such complaint from your cus- 
tomers you had part of the goods still in stock ? 

Ans. Yes, sir; most of them. 

Q. 801. Who sold that portion of these goods that went to your 
customers ? 

Ans. I sold some of them. I did not sell all. 

_Q. 802. You did not notice nor did any of your other salesmen 
notice before that portion of them were sent to your customers that 
the goods were “ bad and of light weight ?” 

Ans. The brand or ticket on each staple being so well known, like 
these, we did not examine them critically, supposing them to be all 
right. The first complaint we had was from our customer; then 
— an examination and found them of light weight and in- 
erlor. : 

Q. 803. In selling the remainder of these lots to your customers 
did you inform them that they were “ bad and of light weight?” 

Ans. To some I did, not all. They were not a light 
496 — as stated ; they ran irregular; we simply sold them 
as | 
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Q. 804. From such customers that you informed these goods were 
not up to the standard you heard no complaint? 

Ans. I heard complaints from those before we found it out; after 
we found it out we sold them as they were, and there were no more 
complaints to such people as we sold them as “ they were.” 

Q. 805. Can you give us the year in which- you purchased these 
two lots of L L’s from Richardson & Co.? 

Ans. I cannot from memory; it was about four or five years ago. 

Q. 806. Since that time you have been handling, off and on, Law- 
rence L L, have you not? 

Ans. We have. 

Q. 807. Have you any private brand which you have stamped on 
L L sheeting ; if so, what is it, and by whom are such goods stam ped 
for you? 

Ans. I have no private brand of my own on L L sheeting. 

Q. 808. How long have you been handling Hoosier State L L* 

Ans. I think ever since the mills started to make them; I am 
not sure about that, but we have handled them for years. 

Q. 809. Has your house ever kept the Lawrence L Lfrom your 
forms when you had them in stock and exposed to view other L L? 

Ans. We generally keep them on the forms with other goods; we 
always keep them on the forms, except when we happen to have a 
few or about none in the house, the same as we do with other goods ; 
when we get low in stock on any goods in the L L or any particular 
goods we lay them aside so as not to get entirely out of goods for 
country customers. 

Q. 810. Is it not true that in your trade the Lawrence L L have 
been very popular? 

Ans. They were popular years ago, but not as popular now asthe 
Hoosier State—that is, in my trade. 

Q. 811. Is it not true that up to the time you commenced to sell 
Hoosier State L L or these other L L’s you-have mentioned that in 
your trade the Lawrence L L was the only four-yard goods branded 
with LL that was very popular ? 

Ans. There were times when we sold no L Lexcept the Lawrence 
and the Atlantic; we have sold in proportion to the trade more 
Lawrence L L since the competition of other four-yard goods has 
come on the market, and it has been the result of competition. 

Q. 812. As compared to the Lawrence L L, how many Atlantic 
L L’s did vou sell when there were no others in the market but 

these two? 
497-499 Ans. Sometimes more Atlantics and sometimes more Law- 
rences. We dropped the Atlantic when so many other 
Western goods came upon the market, and have not sold them since. 
We have, of late years, kept Lawrence L L, and sold the trade what 
they wanted. 

Q. 813. From whom did you buy your Atlantic LL? 

Ans. The last we bought, I think, was from the E. R. Mudds, 
Sawyer & Co. We always bought them from agents when we could 
get them ; sometimes from second hands, 

Q. 814. Taking the time asa whole, prior to the coming in of 
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trade of the other L L, how did your purchase of the Atlantic L L 
compare with the purchase of the Lawrence L L? 

Ans. That question I cannot answer. Lawrence L L’s were never 
very popular until late years, and no four-yard goods were very 
popular until the last few years. 

Q. 815. You mean, of course, in your own trade ? 

Ans. That is all I know, certainly. 

Q. 816. State how long your present firm has been in existence, 
and give the names of the firms and the periods of the time you 
were connected with the same during the past twenty years. 

Ans. J. H. Wear, Boogher & Co.; have been in existence nine 
years. Dan’l W. Bell; I was his partner for two years, and Henry 
Bell & Son, three years previous. 

Q. 817. Now, which of these firms purchased these three inferior 
lots of L L from Richardson & Co. and Caflin & Co. ? 

Ans. J. H. Ware, Boogher & Co. bought them. 

| JESSE L. BOOGHER. 


Subscribed and sworn to before me this 13th day of December, 


A. D. 1886. 
JOSEPH E. McGINNIS, 
Notary Public. 


St. Louis, Mo., Dec. 14, 1886. 
My fee as notary public, paid by defendant, $25. 
JOSEPH E. McGINNIS, 
Notary Public. 


500 No other witness present, adjourned to 9.30 a. m., Decem- 
ber 16, 1886. 


DECEMBER 16, 1886. 
Met, pursuant to adjournment, at 9.30 a. m. 


D. P. Erwin, being produced, sworn, and examined, deposes as 
follows: : | 


Q. 996. State your name, age, residence, occupation, and how long 
so engaged. 

Ans. D. P. Erwin; 41; Indianapolis; merchant; member of firm 
D. P. Erwin & Co., wholesale dry goods, about 25 years. 

Q. 997. State whether or not you are acquainted with the custom 
of manufacturers of sheeting as to the manner they stamp sheetings 
for the purpose of indicating the manufacture, and how they grade, 
and the understanding of the trade. 

Ans. Well, I am acquainted with the way various grades are 
stamped, and how they are understood by the trade. | 

Q. 998. State how sheetings are stamped to indicate the manufact- 
ure and difference in grades as understood by the trade. 


Qbjected to as incompetent and immaterial. 


501 Ans. Usually accompanying the mill name or brand are 
letters of the alphabet ; that is all, I believe. 
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Q. 999. State for what purpose the name of the mill is used, and 
for what purpose letters of the alphabet are used. 


Same objection. 


Ans. The name of the mill is to properly locate the manufacturer 
in the minds of the purchaser, I suppose, and the letters of the 
alphabet designate the quality. - 

Q. 1000. State whether or not the letters alone would or not in- 
dicate to the trade any particular manufacturer or particular 
quality. 


Same objection. 


Ans. No. 

Q. 1001. State whether or not the letters L L, as they are found 
stamped upon sheeting, would or not alone indicate to the trade any 
particular manufacture or particular quality. 

Ans. No; L L is generally recognized to apply to muslins under a 
certain grade. 

Q: 1002. State what brands of sheetings with L Lstamped thereon 
you have handled. 

Ans. I could hardly begin to name them all. We have had 
Indian Warrior L L, Matthews L L, Lawrence L L, Indiana L L, 
Badger State, Lancaster L L, and muslins branded L L without 
anything else on them, and various others with L L and fancy 
names. 

Q. 1003. State whether or not you ever handled the Atlantic Mills 
L L, and for how long a time have you known them in the trade. 


Same objection. 


Ans. I think Atlantic Mills L L were the first muslins I ever 
handled branded with these letters. I do not remember how far 
back it was | first commenced to recognize this particular mark. 

Q. 1004. State the custom of the trade in ordering sheetings as to 
using both the name and the letters in the order. 


Same objection. 


Ans. Almost invariably the brand and letters are stated. 
Q. 1005. State whether or not many of the letters of the alphabet 
are, In common, used to indicate grades of sheetings. 


Same objection. 


Ans. I can recall nearly every letter of the alphabet as being used 
in this way. 

Q. 1006. State whether or not many letters of the alphabet are 
used in common by many different mills. 

Same objection. 


502 —. Yes; A, B, and C, L L are most commonly used. 
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Cross-examination by Mr. RAinEy: 


Q. 1007. Can you mention any trade-mark composed of letters 
which, when used, suggest to your mind the manufacturer that 
mukes such goods? If so, please state them. 


Objected to. 


Ans. Yes, I do; A C A ticking applies to Amoskeag tickings; the 
letter R and the letters L L applies to the production of various 
mills, brown muslins, that would be brought to my mind upon men- 
tioning them. 

Q. 1008. What mill or manufacturer comes to your mind when 
you hear the letters L L mentioned ? 


Objected to. 


Ans. The L L applies to so many mills there is considerable con- 
fusion in my mind as to which he might desire, unless he stated the 
brand or name. 

Q. 1009. Mention the manufacturers or mills that comes to your 
mind when you hear L L mentioned. 


Objected to. 


Ans. It would depend entirely upon what connection it was men- 
tioned in. 
Q. 1010. For instance, what? 


Objected to. 


Ans. For instance, if a man were ordering of me L L brown muslin 
I should conclude, unless he mentioned the mill brand or name, 
that he wanted our Indiana L L; this would be the first thing to 
occur to me. 

Q. 1011. What other manufacturer or mill would you think of 
upon receiving such an order besides the Indiana ? 


Objected to. 


Ans. The one I had most in stock of. 
Q. 1012. The Indiana is a private brand of your house, is it not; 
and, if so, by what mill is it made? 


Objected to. 


Ans. Yes; the Evansville Cotton Manufacturing Co. 

Q. 1013. Then, if I understand your previous answer, when you 
get an order for simply L L sheetings you first think of goods made 
by this company; is that correct ? 


Objected to. 
Ans. Yes; if we Lave them in stock, provided I do not know 
what he has been accustomed to getting from us. 


Q. 1014. How long have you been handling L L sheetings made 
by the defendant company ? 


503 Objected_to. 


THE TENNESSEE MANUFACTURING CO. 343 


. Ans. I think about ten years, if I recollect rightly. 

Q. 1015. Did you handle any L L sheetings of four yards to the 
pound prior to your purchasing such goods from the defendant Co.? 
If so, state what they were. 


Objected to. 


Ans. Well, I don’t want to do any injustice to your people, and 
I wish that I could recollect of using your L L muslins previous to 
using that of the Evansville Mill. If I did handle them it must 
have been in very small quantities, for I cannot definitely recall 
them in my stock. 

Q. 1016. Why do you suppose that your remembering or not re- 
membering any fact would be an injustice to the persons whom you 
designated as your people? 


Objected to. 


Ans. I assume in this case if I could testify to using or handling 
many LL muslins of their manufacture a long time prior to our 
purchases of the Evansville Mills, that it would be to their interest ; 
hence my regret that I cannot so testify. 

Q. 1017. To whom do you refer by “ your people” and “ their” in 
your last two answers? 


Objected to. 


Ans. If this suit is brought by Lawrence Mills I mean them, and 
if by their selling agents, Townsend & Yale, I refer tothem as your 
people, and as to their manufacture I refer to the Lawrence Mill L L 
muslin. 

Q. 1018. Were you not informed before you were sworn to testify, 
by some one, on what subjects you would be examined ? 


Objected to. 


Ans. I do not regard myself as havin been so informed. 

Q. 1019. Did you not know before you were sworn in this case as 
to what you would be examined? 

Objected to. 

Ans. I had some conversation on the subject of this examination, 
but as to any definite questions that might be asked me I have not 
been informed, except possibly the outline of the first question asked 
me in my direct examination. 

Q. 1020. Did you not know before you were sworn that you were 
to be examined as to the meaning of L L in the trade? 


Objected to. 


Aus. I do not believe that I was. 
Q. 1021. Did you not know that you were to be examined about 
L L sheetings made by the Lawrence Manufacturing Co.? 


Objected to. 


504 Ans. Yes; I knew the suit was with reference to that. 
Q. 1022. Did you not also Know, before you were examined, 
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that you were expected to support the theory that L Ldid not mean 
Lawrence goods ? 


Objected to. 


Ans. If I understand the question I must say no. 
Q. 1023. Does L L, to you, have any reference to goods made by 
the Lawrence Manufacturing Co. ? 


Objected to. 


Ans. I sell the brand of muslin made by the Lawrence Manufact- 
uring Co. and branded Lawrence or Lawrence Mills LL. I am very 
certain it is one or the other. 

Q. 1024. Now, will you please answer my last question ? 


Objected to. 


Ans. | think my last answer covers the question. 

Q. 1025. Will you swear that when you hear L L mentioned it 
conveys to your mind no reference to the goods made by the Law- 
rence Manufacturing Co. ? 


Objected to. 


Ans. Only when the Lawrence Manufacturing Co. is mentioned 
in connection with L L or the word Lawrence in connection with 
L L’s. 

Q. 1026. How long have you handled Lawrence L L’s? 


Objected to. 


Ans. I think I answered that once before—that my recollection of 
handling these goods dates about ten years back. 
Q. 1027. Have you handled these goods ever since that time ? 


Objected to. 


Ans. We have handled more or less of them at intervals. 
Q. 1028. As compared to any other L L you have handled, have 
you handled more or less of the Lawrence ? 


Objected to. 


Ans. Very much less until this year, when we could not obtain a 
supply of Indiana L L’s, of which we use more. 

Q. 1029. About how many bales of Indiana L L’s, on the average, 
per year, have you handled ? 


Objected to. 


Ans. I cannot state. 
Q. 1030. Who buys and sells these goods for your house ? 


Objected to. 


Ans. I buy them and direct the sale. 
Q. 1031. What other L L’s have you or have you had with 
505 a private stamp or brand, and by whom are they made? 


Objected to. 
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Ans. We have none at present. We have had two other brands 
confined to us in our market, one from the Evansville and another 
from a Southern mill—the McGinnis Mill—and a third, as I recol- 
lect, from the Henderson Mill. 

Q. 1032. Give the name of such private brand and by what mills 
such were made. 


Objected to. 


Ans. The Lancaster, from the Evansville Mill; the Indian War- 
rior, from the McGinnis Mill, and an L L, without any other marks 
or brand, from the Henderson Mill. These are the only L L’s I 
recollect of being confined to us in our market. 

Q. 1033. By whom is the Indian Warrior made you mention or 
from whom do you purchase it ? 


Objected to. 


Ans. I decline answering unless obliged to, owing to a possible 
annoyance I may be subjected to by making public what I regard 
strictly private in my business. 

Q. 1034. Were such goods stamped with the words “ Indian War- 
rior L L” thereon at your request or suggestion ? 


Objected to. 


Ans. No. 
Q. 1035. Were the goods branded with Indiana L L so branded 
at your request ? 


Objected to. 


Ans. I do not recollect the original request for these Bones our 
re-orders have been for such as we have had. 
Q. 1036. By whom are these goods ordered for your firm ? 


Objected to. 


Ans. By me. 
Q. 1037. Is it any benefit to your firm and your trade to have L L 
stamped on these goods; if so, what? 


Objected to. 


Ans. Owing to the many L L’s that are being made by the vari- 
ous mills and the different qualities under these letters I am in- 
clined to the belief they are no material benefit to us or our trade. 

Q. 1038. And yet is it not true that you keep such goods in your 
stock branded with L L all the time to supply the demands of your 
customers ? 

Objected to. 

Ans. I cannot say that we keep these goods entirely owing to a 

demand for them. We buy and have always in stock, or 
506 nearly always, L L muslins, owing to the fact that mills that 
use these letters are offering inducements for their purchase. 

Q. 1039. Is there anything stamped on the several L L’s you have 
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mentioned, to wit, Indian Warrior, Matthews, Lawrence, Indiana, 
Badger State, and Lancaster, that indicates where, by whom, or for 
whom the same are made; if so, what is it? 


Objected to. 


Ans. I think not. In some instances possibly there may be the 
words Mill Manufacturing Co. or corporation designation, but for 
whom they are made or the exact location of the mill, I believe, is 
not stated. 

Q. 1040. Does your house ever sell its Indiana L L’s or has it ever 
sold them or any other L L’s, giving preference to them over the 
Lawrence L L’s? 


Objected to. 


Ans. This would depend entirely upon our stock and the profit 
there would be in it. We have favored Lawrence L L’s and we have 
discriminated against them as circumstances justified or interests 
dictated. | 

Q. 1041. When the market price of L L’s was against the Lawrence 
did your house ever keep concealed the Lawrence goods and keep 
exposed to the view of your customers the other L L which you could 
handle to your better interest ? 


Objected to. 


Ans. Only when our stock was small and the time for purchasing 
not propitious. We do not take off of our stands, sometimes, such 
goods as our duplicate stock is running low in and favor those we 
have more of. This has been the case with Lawrence L L, as well as 
others. 

Q. 1042. Asarule, how many other brands of four-yard goods 
stamped with L L do you keep in stock with the Lawrence or at the 
same time you have the Lawrence ? 


Objected to. 


Ans. We have no rule governing this; we bave at the present 
time five other brands besides the Lawrence L L’s. 

Q. 1043. When you refer to the trade you mean your own trade, 
do you not? 

Objected to. 

Ans. Yes, sir. 


Q. 1044. Have you not customers that prefer the Lawrence L L to 
any other? 


Objected to. 


Ans. I would have no way of knowing this, rarely ever selling any 
goods myself. Itis a poor muslin that has no friends. 
507 Q. 10443. Have you not had customers toask you or to write 
your house for the Lawrence L L’s? 
Objected to. 


Ans. Yes, sir. 
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. Q. 1045. Do you always sell them or send them, on such orders, 
Lawrence L L’s? 


Objected to. 


Ans. With pleasure, when we have them, always. 

Q. 1046. When you have not the Lawrence L 'L’s in stock don’t 
you fill such orders with whatever L L’s you have on hand, giving 
preference to the Indiana L L? 


Objected to. 


Ans. It would depend entirely upon the customer. We would as 
much hesitate to send Indiana L L to one ordering Lawrence as we 
would hesitate to make other substitutes for orders. We would 
write the man ordinarily before doing so. 


Redirect examination: 


Q. 1047. State whether or not you have different grades of the 
Indiana brand besides the four-yard sheeting; if so, what are they ? 


Objected to as incompetent and immaterial. 


Ans. Yes; we have at different times had Indiana A, B,C, and D, 
as well as Indiana L L’s. 

Q. 1048. State if you handled any four-yard goods upon which 
the quality is not represented by L L. - 


Same objection. 


Ans. Yes; more than we do of any one L L brand. 

Q. 1049. In case the name of the corporation is stamped on the 
sheetings, as in case of the Lawrence Mill sheetings, would or not 
the name indicate by whom they were made 

Ans. Yes 

D. P. ERWIN. 


Subscribed and sworn to before me this the 16th day of December, 


1886. 
ORLANDO KNOWLTON, 
Notary Public. 


INDIANAPOLIS, IND., Dec. 16, 1886. 
My fees for taking two depositions, $10. 


Received payment. 
ORLANDO KNOWLTON, 
Notary Public. 


CINCINNATI, OHIO, Dec. 17th, 1886. 


Adjourned from Indianapolis, Indiana, and taking of depositions 
resumed. 


508 Present: D. C. Givens, solicitor for defendant, and W. G. 
Rainey, solicitor for complainant. 
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E. W. Strison, being produced, sworn, and examined, deposes as 
follows: 


Q. 1050. State your name, age, residence, and occupation, and 
how long so engaged. 

Ans. E. W. Stimson ; forty-five; wholesale dry-goods merchant; 
been in the business twenty-four years with one concern at Cincin- 
nati, Ohio, with the George W. McAlpin Company and its predeces- 
sors; I am now secretary of that company. 

Q. 1051. State in what territory the George W. McAlpin Company 
and its predecessors do or have done business. 

Ans. Principally Ohio, Indiana, Illinois, Kentucky, and West 
Virginia, but have considerable trade in Tennessee, Northern Ala- 
bama, and Georgia. 

Q. 1052. State if during your experience as a dry-goods man you 
have handled and become familiar with brown muslins or sheet- 
ings. 

cisite I was a salesman in our house for fourteen years and a buyer 
for nine years, and, of course, have a general knowledge of qualities 
and values of sheeting. | 

Q. 1053. State, if you know, the understanding in the trade as to 
the use and meaning of the letters of the alphabet when found 
stamped upon sheeting; and, if you do, please state how sheetings 
are usually stamped, and the understanding in the trade as to the 
meaning of letters of the alphabet when found stamped thereon. 


Objected to as incompetent and immaterial. 


Ans. It has been the custom of manufacturers of sheetings to brand 
them, in connection with the mill stamp, with letters and figures to 
designate qualities and grades; for instance, A representing first 
quality.; B, second quality; C, third quality; B B representing a 
finer count of goods and C Ca still iower grade. As representing 
possibly the product of one mill, I mean the kinds or grades that 
one mill would make. This has been a custom as far back as I re- 
member or as long as I have been in business. 

Q. 1054. State whether or not or to what extent the letters of the 
‘alphabet are consumed to designate grades and to what extent the 
same letters are commonly used. 


Same objection. 


Ans. My impression is that nearly every letier of the alphabet is 
used to greater or less extent on sheetings. Some letters more than 
others are commonly used. 

Q. 1055. State whether or not you have ever handled any four- 
yard sheetings upon which was stamped, in connection with other 

words or brands, the letters L L, to indicate the grade. If 
509 you have, state whether or not said letters have reference to 
any particular manufacturer. 

Ans. We have handled for a number of years four-yard sheetings 
upon which has been stamped, in connection with various brands, 
the letters L L, which simply designate the weight and count. 
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Q. 1056. State whether or not you have handled four-yard sheet- 
ing upon which the letters L L were not stamped; and, if so, to 
what extent. | 

Ans. We handle various brands and qualities of sheeting weigh- 
ing four yards to the pound that are not branded L L, but simply 
with the name of the mill, and occasionally with a letter other 
than L L. We handle large quantities of all grades of four-yard 


sheetings. 
Q. 1057. State whether or not you have ever handled or known 


in the trade the Hoosier State L L. Ifso, what popularity has it 
attained ? 


Same objection. 


Ans. We have handled large quantities of Hoosier L L, and be- 
lieve them to be as popular as any goods of similar make, particu- 
larly in Southern Indiana, Southern Illinois, and Kentucky. 

Q. 1058. State whether or not its reputation in the trade is because 
of any similarity to other brands of four-yard sheeting. 


Same objection. 


Ans. I think their popularity 1s mainly based upon the fact that 
they are found to be an excellent fabric for general use, and have 
been sold by both jobber and retailer at a very low price, and 
that grade of sheeting largely taking the place of goods of heavier 
weight. 

Q. 1059. State whether or not the popularity of most all four- 
yard goods is not because of the low prices for which they are 
sold. 3 


Same objection. 


Ans. Largely so; for instance, the refail price of that grade of 
sheeting has been five cents for the last six months, making it the 
cheapest fabric sold of that kind of shirting, and have been sold 
correspondingly as low for a great many years. 

Q. 1060. State whether or not you have ever handled the Atlantic 
Mills L L sheeting. 


Same objection. 
Ans. J think we have; still I would not be positive; the name is 
very familiar. 
Cross-examination : 


Q. 1061. Do you know of any letters of the alphabet which stamped 
on sheetings or cotton goods indicate to you when mentioned any 
manufacture? If so, state what letters. 


510 Objected to. 


Ans. The only one I call to mind now, Amoskeag A C A ticking 
and a Park 90 check. Still in the former case another tick has been 
branded A C A by another manufacturer. 
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_ Q. 1062. State whether you think of any manufacturer of sheet- 
ings when you hear L L spoken of. If so, what? 


Objected to. 


Ans. The one being sold. : 

Q. 1063. Suppose you are not selling any L L sheetings., but sitting 
in your office or walking the street, and any one should speak to 
you of L L sheetings, or if you should get an order for L L sheetings, 
would you think of any manufacturer; if so, of what ? 


Objected to. 


Ans. Upon receipt of the order we would ascertain from last pur- 
chase what brand of LL we had suld to the parity. If out of that 
particular brand would substitute any other of similar quality. 

Q. 1064. Question repeated, and an answer to the same re- 
quested. 

Ans. I have given an answer. (Witness asks attorney if he wishes 
it in detail.) I would like to make my answer clear, and will try 
and do so by saying that should I be asked regarding L L sheetings 
I would be most likely to think of the one we are handling at the 
time. 

Q. 1065. Question repeated, and witness is asked to please answer 
whether he thinks of any manufacturer under the circumstances re- 
quired of; and, if so, of what. | 

Ans. [ would be as likely to think of Aurora L L, Brighton L L, 
Hoosier State L. L, McGinniss L L, Pacolett L L; one as soon as the 
other, as we have handled all this season. Had we handled a Law- 
rence L L this fall I might have thought of those; in other words, 
whichever ones we happen to have in stock at the time. 

Q. 1066. How long have you known and handled L L sheetings 
made by the Lawrence Manufacturing Company ? 


Objected to. 


Ans. I cannot state exactly. I should say twelve years; perhaps 

longer. I have known them as long asthey have been sold. I think 
I have. 
__ Q. 1067. Before you handled these other L L’s you have men- 
tioned should cne have spoken to you about L L sheetings or ordered 
of re L L sheetings would you not have thought of the Lawrence 
goods ? 


Objected to. 


Ans. Yes, sir. 
Q. 1068. And when you had them in stock, together with 
511 other L L’s, under the same circumstances as asked above, you 
would have thought of the Lawrence L L’s as well as the 
other L L’s you might have in stock, would you not? 


Objected to. 


Ans. I think I have answered that question previously. 
Q. 1069. You mean by this last answer that when you had Law- 


ry 
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rence L L’s in stock with other L L’s and should one ask you about 
L L’s you would have thought of the Lawrence as well as of any 
other L L’s you may have had in stock. Is that correct? 


Objected to. 

Ans. I might have done so. 

Q. 1070. What private brand has your firm, if any, which it stamps 
on its four-yard sheetings, together with the L L, and by what manu- 
facturer is the same put on for you ? 


Objected to. 


Ans. We handle the four-yard sheeting under a _—— stamp, 
with the L L in connection. 


(Witness here stops and asks if he is obliged to give the mill that 


-makes it. Mr. Givens says, Not unless you want to. It is private 


business. You may either decline and give your reasons or not, as 
you wish.) 

The Brighton stamp is our own, and we decline to say by what 
mill manufactured. 

Q. 1071. Is it manufactured by the defendant.in this case, The 
Evansville Cotton Manufacturing Com npony ? 


Objected to. 


Ans. No, sir. 
Q. 1072. Is it manufactured by the Aurora Cotton Mills? 


Objected to. 


Ans. I decline to answer further. 
Q. 1073. How long have you been selling your four-yard sheet- 
ings under this private stamp? 


Objected to. 


Ans. About six months. 
Q. 1074. What L L sheetings have you sold which were made by 
the defendant company ? 


Objected to. 


Ans. The Hoosier State L L. 
Q. 1075. Who makes the Matthews L L sold by you’? 


Objected to. 


Ans. I don’t know. 
Q. 1076. Who makes the Aurora L L sold by you? 


Objected to. 


| Ans. The Aurora Cotton Milis, Aurora, Illinois. 
512 Q. 1078. Did your house ever sell any other L Lin prefer- 
ence to the Lawrence while you had the Lawrence in stock ? 


Objected to. 
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Ans. We endeavored to do so because there was a better margin - 


in other L L’s than Lawrence. 

Q. 1079. Did your house ever conceal from the view of your cus- 
tomers the Lawrence L L’s while keeping other L L’s exposed to 
view ?. 

Objected to. 


Ans. Yes, sir; because we made more money on the other goods. 

Q. 1080.. Is it any advantage to vour trade to have L L stamped 
on your four-yard sheetings in connection with your private brand 
of Brighton? 


Objected to. 
Ans. I think it is. 


Redirect examination: 


Q. 1081. State whether or not you use your private brand on other 
goods or grades of sheeting than four-yard sheetings. 
Objected to as incompetent and irrelevant. 


Ans. We use the name Brighton upon jeans, ticks, cheviots, 
checks, and canton flannels, as well as two other grades of sheeting. 


Q. 1082. When you answered a cross-interrogatory asking if you 


had concealed Lawrence L L sheetings what did you mean by the 
word conceal, and explain it? 

Ans. By the word conceal I mean we kept a bale of Lawrence L 
L’s open in the warehouse and the other L L’s in stock, and the in- 
ducement was to sell the L L’s in stock because of the extra profit. 

Q. 1083. State who stamps for you the brand The Daisy BB 
sheeting. 

Same objection, because not brought out on cross-examination. 


Ans. I decline to answer for the reason that it is a private stamp. 


Recross-examination: 


Q. 1084. Do you have stamped the letters L L on any of your 
goods, and in connection with Brighton, except on your four-yard 
sheetings? 

Ans. No, sir. 

Q. 10843. Is there anything stamped on your goods, in connection 
with Brighton and L L, that indicates where, by whom, or for whom 
the same were made? 

513 Objected to. 

Ans. No, sir. 

Q. 1085. State if you are not the owner of en brand Brighton, 
and sheetings stamped Brighton can only be had from you, and is 
for the purpose of indicating to your trade goods from your stock. 

Ans. The stamp Brighton is ours and can only be used by us. 


It is used for that purpose. 
EUL. W. STIMSON. 
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THE TENNESSEE MANUFACTURING CO. 


STATE OF OHIO, 
Hamilton County, 


8S . 


Sworn to before me and subscribed in my presence this 17th day 


of December, 1886. 
SILAS E. HURIN, 
Notary Public, Hamilton County, Ohio. 


CINCINNATI, Dec. 18, 1886. 
Taking depositions resumed. 
Present: D. C. Givens, for defendant and W. G. Rainev, for com- 
plainant. 


JOHN B. SPECHER, being produced, sworn, and examined, deposes 
as follows: 


Q. 1086. State your name, age, residence, occupation, and how 
long so engaged. 

Ans. John B. Specher; age, 44; wholesale dry-goods business ; 
Cincinnati, Ohio; member of the firm of Specher Brothers & Com- 
pany ; been in business twenty-one years. 

Q. 1087. State whether or not ,during your experience as a dry-goods 
merchant, you have handled brown muslins or sheetings upon 
which was stamped the Jetters L Lin connection with other stamps, 
and manufactured by different cotton mills. If you have, state 
whether or not said letters: refer to any particular manufacturer of 
sheeting or indicate to the trade any particular manufacturer. 

Ans. We have handled brown mustins with the stamp L L on 
them; various makes and grades of brown muslin. The word L L 
in brown muslin refers to a medium grade of fine brown cotton; the 
grade L L referred to a cotton between a light weight and a heavy 
weight; usually come stamped that way. We have had brown 
muslins and cottons of various grades and makes. 

Q. 1088. State whether or not you have ever handled the Atlan- 
tic L L sheeting. Ifso, for how long have you known it? 


Objected to as incompetent and immaterial. 
Ans. We have handled Atlantic L L sheeting ; have known it for 
probably fifteen or twenty years. 
JOHN B. SPECHER. 


514 Strate oF OHIO, lini 
Hamilton County, 


Sworn tc before me and subscribed in my presence this 18th day 


of December, 1886. 
SILAS E. HURIN, 
Notary Public, Hamilton County, Ohio. 


C. IeLANER, being produced, sworn, and examined, deposes as fol- 
lows: | 
Q. 1088. State your name, age, residence, and occupation and how 


long so engaged. 
45—1039 
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Ans. C. Iglaner; thirty-five; Cincinnati, Ohio; wholesale dry- 
goods merchant; twenty years. 

Q. 1089. State whether or not, during your experience as a dry- 
goods merchant, you have handled brown -muslins or sheetings 
made by different mills upon which was stamped the letters L L, 
in connection with other words. If so, what brands, so stamped, 
have you handled, and for how long a time? 

Ans. I have handled a great many makes of brown cotton with 
the letters L L. We have handled Graniteville L L, Atlantic L L, 
Forest City L L, one made at Janesville, Wisconsin, Aurora L L, 
Pacolett L L, Shawmut LL, Superior L L, Lawrence L L. I am 
positive I know more, but, not having prepared for this question, 
cannot think of more at present. 

Q. 1090. State the custom in the trade in ordinary goods as to 
using both the brand and the letter. 


Objected to as incompetent and immaterial. 


Ans. Our orders in at least nineteen out of twenty instances call 
for both the brand and the letters. 

Q. 1091. State whether or not the letters stamped upon sheeting 
indicate to the trade any particular manufacturer or the grade. 

Ans. They certainly do not indicate any particular manufacturer, 
and I know of some letters which are used on grades of sheetings. 
entirely different in weights and qualities. 

Q. 1092. State whether or not the letters L L when found stamped 
upon sheetings indicate to the trade any particular manufacturer. 

Ans. I know that they do not. 

Q. 1093. If you can remember, state how long you have known 
the Atlantic L L. 


Same objection. 


Ans. I could not say how long. I know it is a long while—good 
many years. I can remember another L L a great deal longer, but 
don’t know how long either. That is the Graniteville L L. 

Q. 1094. State whether or not other letters of the alphabet 
515 are used as extensively upon sheetings as the letters L L. 


Same objection. 


Ans. There are other letters which I think are used even more 
extensively, particularly the letter A. | 


Cross-examination : 


Q. 1095. You have stated in answer to a certain direct question, 
“ not having prepared for this question,” as a reason for not answer- 
ing it more definitely. Now, did you prepare. to answer any ques- 
tion before you came here? 

Ans. I certainly inquired what I was to come for. 
_ Q. 1096. Then are we to understand that before you came here, 
in — to your inquiry, you were informed for what you were 
wanted : 


ee 
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Ans. I was asked how long I can remember brown cotton with 
the letters L L; also, if I remembered which brands; that was all, 
I guess. : 

Q. 1097. Were you-not asked whether L L meant any particular 
manufacturer of such goods? 

Ans. Yes; and also whether if a party orders from us any L L 
ve if he did not state the brand of the goods as well as the 
etters. 

Q. 1098. Were you told anything about the subject-matter of this 
litigation ? 

Ans. No. We received a letter, [ don’t know how long ago, giv- 
ing us the information, and asking, I think, to give our experience, 
or if we were willing to give our experience. 

Q. 1099. From whom was that letter received ? 

Ans. From Mackey, Nisbet & Co., Evansville, Indiana. 

Q. 1100. Before you were sworn in this case did you not know 
that it had reference to L L sheetings made by the Lawrence Manu- 
facturing Company ? 

Ans. I certainly did. 

Q. 1101. What is the style of your house and how long has it been 
such a firm ? 

Ans. Louis Stix & Company. I could not say whether it is thirty- 
five or thirty-eight years ; over thirty-five, I know. 

Q. 1102. What connection have you with this firm, what are 
your particular duties, and for how long have you been so con- 
nected ? 

Ans. Since (1878) seventy-eight I have been a member of the 
firm; a partner in the firm. I am a buyer of domestic and other 
goods. I have been a buyer ever since I am a member of the firm. 
I also oversee the business in general, and previous to being so en- 
gaged was salesman, and before that entry clerk. 

Q. 1103. Should a customer ask you if you had any L L sheetings 
what would you think of? 


516 Objected to. 


Ans. I would think of one or more of the many makes which we 
would have in stock at the time of being asked. 

Q. 1104. Has your house handled LL sheetings made by the 
Evansville Cotton Manufacturing Company on which there is a 
private brand of your house; if so, what is it? 

Ans. We have the goods made by them under Superior L L 
brand. I don’t know if they use this brand for other houses in other 
markets. 

Q. 1105. Do you order from its agents such goods and have them 
so stamped for you ? 

Ans. We do. 

Q. 1106. Why do you have LL put on them ? 

Ans. Because, when ordering these goods for the first time, the 
agent selling them to us suggested to put goods under a brand to 
be used exclusively by us in Cincinnati, and, as far as L L is con- 
cerned, I don’t think these letters were mentioned, and I certainly 
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would not object not to have those letters on the goods at all. I 
wish to say that the private brand I mean is the word Superior. 

Q. 1107. How long have you sold goods branded Superior L L ? 

~ Ans. I don’t think it is a year. . 

Q. 1108. How long have you handled and known in the trade L 
L sheetings made by the Lawrence Manufacturing Co. ? 

Ans. Ever since I[ sold dry goods. 

Q. 1109. Before you handled any other four-yard sheetings branded 
with L L besides the Lawrence, when you heard L L mentioned, did 
you not think of the Lawrence goods? | 

Ans. I can’t say that I did. I know that my trade in those davs 
used principally Graniteville L L. ’ 

Q. 1110. Did you not also at the same time handle the Lawrence 
LL? 

Ans. I suppose very often we had Lawrence L L at the same 
time. 

Q. 1111. Then is it not true that while you may have had these 
two L L’s on hand at the same time that when you heard L L’s 
mentioned you would think of one or the other of these makes? 

Ans. Dry-goods men, as a rule, when they want Lawrence L L 
or any other L L have sense enough to ask for it. 

Q. 1112. What is the exception to that rule? 

Ans. I don’t think we ever receive an order where the brand was 
not named. 

Q. 1113. Do you see all the orders that come into your store ? 

Ans. When I am in the city I usually open the mail, and I think 
I see ninety-eight out of one hundred orders that come when I am 

in town. 
517 Q. 1114. Did you never hear any one ever speak of L L 
sheetings without mentioning the make? , 

Ans. I may have heard, but certainly don’t remember that I did. 

Q. 1115. Now, dun’t you know it to be a fact that the common 
way of speaking of these sheetings by your retail customers or by 
the agents selling such goods is L L sheetings ? 

Ans. I do not. It is true, usually, four-yard goods of a certain 
style of manufacture are branded L L, but we have at present three 
entirely distinct styles of cotton with the letters L L, being different 
in weight as well as texture. | 

Q. 1116. Is it not true that L L means to you goods manufactured 
by either the Lawrence Manufacturing Company or the Evansville 
Manufacturing Company or some other company whose brands you 
have mentioned or whose brands you may be bandling ? | 

Ans. L L means nothing to me. 

Q. 1117. This you swear to? 

Ans. I do. 

Q. 1118. Does it not mean to you cotton sheetings? 

Ans. I can’t see how it does. | 

Q. 1119. Will you swear it does not? 

Ans. I can only repeat that L L means nothing to me. 

Q. 1120. Will you swear that when you hear L L mentioned it 


does not indicate to your mind cotton sheetings? 
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Objected to. 


Ans. I don’t think that L L alone is ever mentioned. 

Q. 1121. Iam now asking you about L L’s, and have repeatedly 
in your hearing mentioned them alone, as my questions will indi- 
cate. Now, will you swear that when such questions are put to you 
you do not think of cotton sheetings? 


Objected to. 


Ans. As we were only talking of cotton sheetings I certainly know 
that you referred to that article. 

Q. 1122. Who had the conversation with you you referred to in 
your cross-examination, before you came here to be sworn ? 

Ans. Mr. D. C. Givens. 

Q. 1123. When he asked you about brown cotton with the letters 
L L did you not understand him to refer to sheetings? 

Ans. He asked me very little. We wrote Mackey, Nisbet & Co. a 
letter telling them what we were willing to testify to if called upon, 
and Mr. Givens having that letter in his possession and taking it 
from his pocket, I knew at once what he wanted of us. 

Last question repeated. 
518-520 Ans. Knowing his mission I certainly understood what 
he referred to, and of course understood him to refer to 
sheetings. 

Q. 1124. Did you not also understand, at the time, that he had 
reference to L L sheetings made by, and of the suit brought by, the 
Lawrence Manufacturing Co. ? 

Ans. I did not know suit had been brought; in fact asked him 
whether that matter had not been dropped. 

(My last question repeated.) 7 

Ans. As stated, I know exactly what he referred to when he asked 
me if we were ready to testify about the matter. Certainly I knew 
to the matter between the Lawrence Manufacturing Co.and Mackey, 
Nisbet & Co. 

Q. 1125. Then is it not true that when he spoke to you about L L 
sheetings, as you have testified to, it conveyed to your mind cotton 
sheetings with L L thereon, and also goods made by the Lawrence 
Manufacturing Co., did it not? 

Ans. I would not like to say positively that he mentioned L L at 
all. He took our letter from his pocket, and, knowing exactly what 
he wanted of me, gave the matter very little thought until [ came 
to this office this morning. 

Q. 1126. Is it not true that within the past few minutes after the 
last question was dictated and before you answered it Mr. Givens 
stated in the presence of yourself that he did not mention L L at 


all? 
(Mr. Givens says, That is not what I said.) 


Ans. He said, as far as I can remember, “I do not think L L was 


mentioned at all.” ; 
Q. 1127. Dves your house ever keep the L Lsheeting made by the 


. 
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Lawrence Manufacturing Co. off the counters and expose to view the 
Superior L L’s or some other L L’s? 

Ans. We do. 
~Q. 1128. What is the weights of the L L sheetings you have above 
mentioned as being sold by your house? 

Ans. The Forest City L L’s, I think, weigh about 4.60, and the 
Atlantic L L near five yards to the pound. All the others are sup- 


posed to be four-yard goods. 
C. IGLANER. 


STATE OF OHIO, 


Vs: 
Hamilton County, f °°’ 


Sworn to before me and subscribed in my presence this 18th day 


of December, 1886. 
SILAS E. HURIN, 
Notary Public, Hamilton County, Ohio. 


CINCINNATI, OHIO, Dec. 18, 1886. 


Received my fees of defendant for three depositions, $10. 
SILAS E. HURIN, 
Notary Public. 


521 United States Circuit Court, Middle District of Tennessee. 
In Chancery. 


THE LAWRENCE MANUFACTURING COMPANY 
v8. 
THE TENNESSEE MANUFACTURING COMPANY. 


Depositions taken this 17th day of September before J. T. Spaulding, 
notary public, by consent, caption, certificate, and all informalities 
specifically waived. 


Present: W. G. Rainey, solicitor for complainant, and J. M. 
Dickinson, solicitor for defendant. 
Taken on behalf of the defendant. 


The said witness, JOSEPH FRANKLAND, being duly sworn, deposes 
as follows: | 


Q.1. State your age, residence, occupation, and for what length 
of time you have been so engaged. 

Ans. I am 46 years old; residence, Nashville, Tennessee ; occupa- 
tion, merchant; being the head of the firm of Joseph Frankland, 
wholesale and retail dry-goods dealers, of Nashville; have been so 
engaged in Nashville for the last 23 years; prévious to that I was 
engaged in the same business three years at Franklin, Te:nnessee— 
that is, from 1858 to 1861, at which time I went in the Southern 
army. 

Q. 2. State whether or not during that time you have handled 
at been familiar with cotton fabrics manufactured in the United 

tates. 
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Ans. I know the leading manufacturers—most of the leading 
manufacturers. 
522 Q. 3. State whether or not the manufacturers of cotton 
goods of different kinds in the United States generally use 
letters stamped or pasted upon goods of their manufacture; and, if 
so, to what extent the alphabet is used in this way. 


Objected to by complainant as incompetent and irrelevant. 


Ans. A great many manufacturers use the letters to denote the 

grade of the goods made; the alphabet is so used to a large extent. 

—Q. 4. State what the trade with which you are familiar understand 
letters so attached to cotton fabrics to indicate. 


Same objection. 


Ans. It indicates the grade of goods they manufacture. 

Q. 5. So far as vour knowledge of the usage of trade goes, how 
are different kinds of goods designated and spoken of in the trade, 
in respect to the letters of the alphabet—that is, are the goods 
designated by the letters alone, or are the letters connected with the 
name of the goods or other parts of the brands of the goods? 


Same objection, and also as leading. 


Ans. The name of the goods would have to be mentioned first 
before you could tell anything about the letters on the goods, so far 
as quality is concerned. 

Q. 6. Have you been familiar with and handled cotton goods made 
by the Lawrence Manufacturing Company, of Lawrence, Massachu- 
setts? 

Ans. With most of their brands. 

Q. 7. Are you handling any of their goods now? And, if so, 
please state what kind. | 

Ans. We handle several grades of their goods, such as “ Lawrence 
X X,” “Lawrence Y,” and “Shawmut X X,” and there are some others 
I do not recollect. We handle blue denims manufactured by them. 

Q. 8. State whether or not “ X X” when spoken of in the trade 
is understood specially to indicate “ Lawrence X X,” when men- 
tioned, without naming the word “ Lawrence.” 


Objected to by complainant as irrelevant and incompetent. 


Ans. I would not know anything about it unless “ Lawrence” 
was mentioned with it. 
Q. 9. State whether or not the same understanding is held by the 
trade, so far as you know it. 
Ans. It is. 
523 Q. 10. Have you ever handled “ Lawrence L L” sheeting? 
Ans. I have. : 
Q. 11. State what signification the letters “LL” stamped upon 
such goods had in the trade with which you are acquainted. 
Ans. I do not understand that question. ° 
Q. 12. State whether or not the letters “ L L,” when spoken of in 
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the trade, without the word “ Lawrence” have been understood to 
indicate that they, necessarily, meant “ Lawrence L L.” 

Ans. The trade would not know anything about it. 

Q. 18. Do you mean that by merely mentioning the letters they’ 
would not know what particular make was indicated ? 

Ans. If the letters “LL,” and nothing else, was stamped on goods, 
no one would know what they meant. 

Q. 14. Please attach the head end here shown you as an exhibit: 
to your deposition and mark it “ Frankland A,” and state what 
goods it is, where you got it, how long you have known the class of, 
goods so labeled, whether or not you handle it, and by whom» 
said goods are made. 


Same objection. 


é 
Ans. I file it herewith, marked “ Exhibit Frankland A.” We ¢ 
got the piece of gooas either from Smith , Hogg and Gardner or from ' 


Townsend & Yale, selling agents for the Lawrence Manufacturing , 


Company. I have known this class of goods so labeled for a good 
many years; we have handled it for sev eral years and do now; they 
are purported to be made by the Lawrence Manufacturing Company; 
it is so understood, and I buy them from their selling agents. 

Q. 15. State how many grades of this goods you have ‘handled, as 
near as you can, and how they are severally labeled. 


Same objection. 


Ans. I have handled about five or six grades of these denims; 
— some the quality isdenoted by “9 ounce,” that is one grade, and 
some of the other grades are by numbers—* 220,” “ 250,” and some 
other numbers I cannot remember. 

Q. 16. How about the upper part of the brand, the word “ Law- 
rence,” the bull’s head, and the words “pure indigo denims? ” 
State whether or not these appear on the other grades. 


Same objection. 


Ans. I think it does. We have four or five grades in stock, and 
they are labeled the same as the upper part of this brand. 

Q. 17. Have you any seconds of this grade of goods? An, if so, 
state whether they iave the upper part of the brand on them, and 
whether they have the lower part or not. 


024 Same objection. 


Ans. We have them in stock with no brand on them at all. 
Q. 18. State whether or not you have handled “Atlantic L L” 
goods at any time. 


Same objection. 


Ans. We have, a good many years ago; it was about ten years 
ago, and we kept them for ten years before that. 

Q. 19. State for what purpose five-yard brown cotton sheeting and 
four-yard brown cotton sheeting are used in common by consumers, 
if there are any purposes for which they are both adapted. 
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Ans. They are used for a great many purposes—shirtings and 
sheetings, &c. 

Q. 20. State whether or not there is any competition between such 
goods. 

Ans. There is; the five-yard has the preference ; there is more of 
it sold, because it 1s cheaper. 


Cross-examination by Mr. RaINneEy: 


Q. 21. How long have you been in the wholesale business ? 

Ans. About twelve years. 

Q. 22. What section of the country do you reach with your 
goods? | 

Ans. Tennessee, Kentucky, Alabama, Mississippi, and Georgia. 

Q. 23. What goods, what class of goods, do you mostly sell in 
these States ? 

Ans. Staple and fancy dry goods and notions. 

Q. 24. Is there a large trade in coarse brown cottons in these 
States ? 

Ans. There is a large trade in the neighborhcod of Nashville in 
coarse brown cottons, but in these other States it is very small. 

Q. 25. From whom do you purchase coarse brown cottons? 

Ans. We purchase them from the Tennessee Manufacturing Co. 

Q. 26. Have you any familiarity with the trade west and north- 
west of this State? 

Ans. No; I have not. 

Q. 27. Have you any familiarity with the trade in Boston, New 
York, and Philadelphia, the Eastern and Middle States, and in 
Illinois, Indiana, and Ohio? 

Ans. I do not understand the question. We buy goods in New 
York, Philadelphia, and Boston. Do you mean what those people 

buy ? ae 
525 Q. 28. I mean are you familiar with the dry-goods trade in 
these several cities and States last mentioned ? 

Ans. I am acquainted with the dry-goods trade in the cities, but 
not in the States last mentioned. 

Q. 29. From whom do you purchase in the cities mentioned your 
coarse brown sheetings ? 

Ans. I do not buy any. 

Q. 30. Then you do not know anything about the significance 
that may be attached to the letters “ LL” in these several cities and 
States ? 

Ans. I know whai the letters known in those cities —, but not in 
the States, as I do not go there. I price the goods in the cities and 
see that the prices are about the same as they are here. 

Q. 31. What “ L L’s” do you price in these cities and where? 

Ans. “Atlantic L L” and some other “ L L’s” the same weight 
of goods—* Lawrence L L’s ;” H. B. Claflin & Co., New York ; Smith, 
Hogg & Gardner, New York. I do not remember of pricing “ L L’s” 
in Boston. I do not go there now; I used to go there; I buy goods 
there, though. I do not remember to have priced any “L L’s” in 
Philadelphia. : , 
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Q. 32. Then your knowledge of the trade’s significance of the let- 
ters “L L” in the East is confined to inquiries made at the houses 
of Claflin & Co. and Smith, Hogg & Gardner, of New York? 

Ans. I do not understand what “L L” means. What “L L’s” do 
you mean? | 

Q. 33. Last question repeated. 

Ans. If the question relates to “ Lawrence L L” that is correct. 

Q. 34. Do you understand that the “ Atlantic L L’s” are of the 
same weight as the goods made by the Lawrence Manufacturing 
Company and branded “ L L?” 

Ans. I do not know that. 

Q. 35. Do you know that they are of different weights ? 

Ans. I know there is a difference, but do not know how much. 

Q. 36. What clerk with Claflin & Co., if any particular one, do 
you generally trade? 

Ans. In the brown goods department. Mr. King waits on me. 

Q. 37. How do you ask him as to the price of “LL” sheeting? 
Do you say, “ What is the price of L L goods,” or how? 

Ans. I price the Lawrence Manufacturing Company’s goods with 
other brown cottons, and if he bas anything under the agents’ prices 
to name them, and he generally takes me through the stock and 
shows me all through. When I speak of agents I mean whoever 

they may be. 
526 Q. 38. Do you refer in the last answer to the agents of the 
Lawrence Manufacturing Company ? 

Ans. To the Lawrence Manufacturing Company’s agents and 
others. 

Q. 39. Of what other agents do you price “ L L” sheetings ? 

Ans. I do not remember. 

Q. 40. Then, if I understand you correctly, you first price “ L L” 
sheetings with the agents of the Lawrence Manufacturing Company, 
and then you goto Mr. King, of Claflin & Co., and ask him if he has 
any “L L” cottons or brown cottons of the same grade as the 
“L L’s” at a lower price than the “ L L’s” priced by such agents? 

Ans. It is not always I go to the agents first ; it is sometimes the 
case. 

Q. 41. In talking with the agents of the Lawrence Manufacturing 
Company, do they not speak of them as “ L L’s?” 

Ans. I think they do. 

Q. 42. And is it not a fact also that Mr. King, of Claflin & Co., 
speaks of them as “ L L’s?” 

Ans. Not to me; he does not. If he did I would ask him what 
“LL” he means, as he keeps various kinds. 

Q. 43. What kinds of coarse brown “ L L’s” besides the Lawrence 
does he keep? 

Ans. I do not know. | 

Q. 44. Will vou swear that you ever saw at Claflin & Co.’s any 
coarse brown cottons stamped “ L L” besides the Lawrence goods? 
If so, when was it? 

Ans. I do not know whether I have seen others or not; I may 
have done so. 
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Q. 45. How long have you known coarse brown cotton stamped 
with “LL” of any manufacturer? 

Ans. Many years; I cannot tell definitely how long. 

Q. 46. Which is the first “LL” you ever saw? 

Ans. If I remember correctly, I saw the “Atiantic L L’s” first. 

Q. 47. Do you call that a coarse brown cotton ? 

Ans. I do. 

Q. 48. Should a customer come to your retail store and ask for a 
coarse brown cotton what would you show them ? 

Ans. I would show “Rock City” domestic; that is my leading 
brand. If they did not like that I would show them something 
else, “ Nashville A A;” if that did not suit them I would give them 
“ Lawrence X X.” 

Q. 49. Of what weight are these respective brands of goods? 

Ans. I do not know. 
527 Q. 50. Do you not know that Smith, Hogg & Gardner did 
and Townsend & Yale do now sell, as agents, goods of other 
manufacturers or mills than the Lawrence Manufacturing Company? 

Ans. I think they do. 

Q. 51. Do you know that the goods, a sample of which you have 
exhibited as “Exhibit Frankland A,” was manufactured by the 
Lawrence Manufacturing Company ? 

Ans. I would judge they were; they bear that brand. 

Q. 52. The brand, then, is the only information you have from 
which you judge these goods were made by the Lawrence Manu- 


- facturing Company ? 


Ans. Yes, sir. 

Q. 53. When was it you sold “LL” sheetings made by the Law- 
rence Manufacturing Company? 

Ans. A long time ago. 

Q. 54. Do you handle any goods at present branded “L L;” if 
so, what or whose make? 

‘Ans. We handle one grade of “ Cumberland ” sheeting branded 
6c L i. 

Q.55. Whose make? 

Ans. ‘The Tennessee Manufacturing Company. 

Q. 56. How long have you handled these goods ? 

Ans. I do not remember how long, but it is a good while. 

Q. 57. Have you handled them five years? 

Ans. Longer than that. 

Q. 58. Have you known of any “L L” sheetings manufactured 
by the Lawrence Manufacturing Company sold in this market dur- 
ing the past five years? 

Ans. I do not know that. 

Q. 59. Give methe names of the other wholesale dry-goods houses 
in Nashville besides your house. 

Ans. Herman Brothers & Company; Weil, Connell, Winter & 
Company; Buford, McLester & Company ; O’Bryan Brothers; 
Fishel & ‘Company ; ; Handley, Reeves & Company; Buckner & 
Company; Fite, Porter, Lyles & Company; Anderson Green & 
Company ; those are the principal ones. 
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Q. 60. Before you commenced to handle “ L L” sheetings, made 
by the Tennessee Manufacturing Company, should any one have 
spoken to you about “ L L” sheetings would you not have thought 
of the goods made by the Lawrence Manufacturing Company ? 

Ans. I should have asked the question, By whom are they made? 

Q. 61. My question is, Would not the goods made by the Lawrence 
Manufacturing Company come to your mind? 

Ans. Yes, sir. 
528 Q: 62. Is it not a fact that in the trade with which you are 
familiar many brands of goods are known and talked about 
simply by mentioning the letters with which they have been a long 
time branded ? 

Ans. The letters and the make are the only way to designate 
them—that is, the letters and the maker’s name. 

Q. 63. Is it always true that different manufacturers brand the 
saine grade of goods with the same letter or letters, or do they not 
have different letters to brand the same grade of goods? 

Ans. Each grade is stumped with a certain letter; that letter 
denotes the quality of the goods; there are some houses that order 
a large quantity of goods and have their ticket or letter printed on 
the goods. That is my understanding. 

Q. 64. Do you mean to be understood as saying that two different 
manufacturing companies always brand the same grade of goods 
with the same letter? 

Ans. If they do they have something else on the goods to tell the 
difference. 

Q. 65. Suppose two different companies use “ X X” or “A A,” do 
you understand that they both would stamp these letters on the 
same grade of goods—that is to say, if the one company put “ X X” 
on its coarse goods, that the other company would put “ X X” on 
the same grade of goods? 


(Defendant excepts to this question because it does not call for the 
witness’ knowledge as to whether this is done, but simply submits 
the supposed case as to what different manufacturers might or might 
not do, and it is not shown what manufacturers are meant, or that 
witness knows them and their special habits.) 


Ans. According to my opinion, if two manufacturers of the same 
grade of goods would stamp “ X X” or “A A” and put, in addition 
to that, some other brand on the same goods, everybody could tell 
what they are buying. 

Q. 66. You have no personal knowledge on this point as to how 
the different manufacturers use the letters of the alphabet ? 

Ans. Only when I see the goods stamped. 

Q. 67. When you see “X X” on goods made by one company, 
and then see it on goods made by another company, does that indi- 
cate to you that they are the same grade? 

Ans. No, sir. 
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Re-examination by Mr. Dickinson: 


Q. 68. How is the Cumberland “L L” sheeting known and 
designated in the trade? 

Ans. By heing called for “Cumberland L L” 4-4 or 7-8 
529 sheeting or shirting; the 4-4 is called sheeting and the 7-8 is 
called shirting. 

Q. 69. Which of these is branded “ L L,” the 4-4 or the 7-8? 

Ans. The 4-4. 

Q. 70. I repeat question 68: How is the Cumberland 4-4 sheeting 
branded “ L L” known and designated in the trade ? 

Ans. Cumberland sheeting. 

Q. 71. Is it ever known in the trade simply as “L L” without the 
“ Cumberland ?” 

Ans. No, sir. 

Q. 72. You answered to question 61 that if“ LL” was mentioned 
before you began handling the Cumberland ‘‘L L” that the goods 
of the Lawrence make would come to your mind; state whether or 
not also the goods of the Atlantic would not equally have come to 
your mind with that of the Lawrence. 

Ans. About the same. 

Q. 73. Do you know exactly how long “L L” has been branded 
on the Cumberland goods? 

Ans. I do not remember how long, but the Cumberland sheeting 
has only been known as the Cumberland sheeting ; but little atten- 
tion was paid to the “L L.” 

Q. 74. When you stated that you had handled the Cumberland “ L 
L” sheeting for five years did you mean tosay that you had handled 
that goods five years, or that “LL” had been stamped on it five 
years—that is, did vour answer have any reference to the length of 
time the goods had been stamped “ L 1?” 

Ans. No, sir; only toCumberland sheeting; I do not know long 
“LL” has been stamped on it. 


Recross-examination by Mr. RAINey: 


Q. 75. Is it not true that you have always spoken of the Atlantic 
goods and the trade with which you are familiar has also spoken of 
such goods as “Atlantic L L’s?” 

Ans. The goods is known as “Atlantic L L’s;” yes, sir; all goods 


that are branded “ Atlantic L L’s” are known as a 
JOSEPH FRANKLAND. 


The said witness, R. J. LyLes, being duly sworn, deposes as fol- 
lows: 


I am 36 years of age; am a member of the wholesale dry-goods 
firm of Fite, Porter, Lyles & Company, of Nashville, Tennessee; I 
have been with said firm for the last 13 vears; before that I had 
a little experience in the retail dry-goods business in Sumner coun ty, 
Tennessee. 

Q. 76. State whether or not that house has handled cotton fabrics 
during that time of different weights and qualities. 
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Ans. They have. 
530 Q. 77. State whether or not manufacturers of cotton fabrics 


in the United States impress upon or attach, as a anes 


custom, letters of the alphabet upon their goods. 


Ans. They do. 
Q. 73. State what the trade with which you are familiar under- 


stand letters impressed upon brown cottons and other goods to in- 
dicate. 


Ans. Note.—This and the foregoing question objected to by 
complainant as incompetent and irrelevant. 


Ans. It indicates grade, and in some instances I think it is put on 
there to beautify and enlarge their brand, but more especially to 
distinguish between the grades made by the same mill. 

Q. 79. Do you handleany four-yard brown cotton branded “L L;” 
and, if so, of what grade and make? 

Ans. We do; the Cumberland, made by the Tennessee Manufact- 
uring Company. 

Q. 80. How are those goods known and designated in the trade? 

Ans. We know them altogether as Cumberland 4-4; we never 
use the “ L L’s” in our selling-room ; they are only known as Cum- 
berland 4-4’s. 

Q. 81. That is, the trade with which you are familiar? 

Ans. Yes, sir. 

Q. 82. Do you handle any other four-yard sheeting? 

Ans. We do not. 

Q. 83. As a merchant familiar with price lists, and also from quo- 
tations, have you known of any other sheetings branded “L L” be- 
sides the Cumberland ? 

Ans. There are several—Beaver Dam, Lawrence L L’s, and 
Pacolet ; there are a good many; I have not been keeping up with 
them. 

Q. 84. State whether or not the trade with which you are familiar 
understand “ L L” just by itself, without any other name coupled to 
it, to indicate any particular make of such goods. 

Ans. No, sir; they would not understand what it meant. 

Q.. 85. Do you ever receive any orders simply for “LL” brown 
sheetings alone? 

Ans. No, sir. 


Yross-examination by Mr. RAINEy: 


Q. 86. In questions 78 and 81 the words “the trade with which 
you are are familiar” have been used; what do you understand 
them to mean? 

Ans. I presume it had reference to the trade to which we sold— 
the trade we had. 

Q. 87. To what trade do you sell ? 
531 Ans. Largely in Tennessee, North Alabama, and Southern 
Kentucky. 
Q. 88. Then, when you have answered as to a knowledge of this 
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trade, you wish to be confined to Tennessee, Southern Kentucky, and 
North Alabama ? 


Ans. Generally speaking, I do. 

Q. 89. Then, as a matter of fact, you have no sufficient knowledge 
as to what is known in the trade, or understood in the trade, as to 
the meaning to be attached to letters on sheetings outside of the ter- 
ritory just referred to? 


Ans. I have none, so far as selling is concerned, except in that 
territory. 

Q. 90. In this territory do you know of any coarse brown cottons 
being sold branded with “ L L” except the Cumberland “ L L’s?” 

Ans. I do not. 

Q. 91. In answer to question 83 you have stated you know from 
the price lists and quotations of the Beaver Dam, Lawrence, and 
Pacolet “ L L’s.” Now, is it nota fact that all the knowledge you 
have of these several “L L’s” is derived from the price lists and 
quotations ? 

Ans. Most of it is; the most knowledge I have of there being 
“L L’s” is from the price lists. 

Q. 92. Is it not true, also, with the other “ L L’s” which you have 
referred to in your answer to question 83? 

Ans. That will apply to all except Cumberland. 

Q. 93. In your answer to question 91 you have stated that the 
most of the knowledge you have about these “ L L’s” is from the 
price lists and quotations. Now, I will ask you if you have any 
actual knowledge, from experience or otherwise, of there being 
brown sheetings in the market stamped with “LL” except the 
Cumberland ? 

Ans. If you mean as to what. we handle it refers only to the Cum- 


berland “ L L’s;” I have handled no other kind. I know of other 
“L L’s,” but we handle no others. 


R. J. LYLES. 


SEPTEMBER 181TH, 1886. 
Depositions continued as per adjournment. 


J. B. O'Bryan, being duly sworn, deposes as follows: 


I am 48 years of age; am a member of the wholesale dry-goods 
firm of O’Bryan Brothers, of Nashville, Tennessee; have been a whole- 
sale merchant in Nashville 20 years; my residence is Nashville, 
Tennessee. Prior to going into the wholesale business I was jn the 
retail dry-goods business six years in Nashville, Tennessee. 

Q. 94. Please examine the sample of goods.here shown you and 

make it part of your deposition, marked “ O’Bryan Exhibit 
532 A,” and state whether you recognize the goods and label and 
by whom itis made. — 

Ans. I make the sample shown me anexhibit, as stated, and mark 
it “ Exhibit O’Bryan, A.” The sample came from goods bought by 
me from Townsend & Yale, New York city, in July, 1886. ‘Town- 
send & Yale are commission merchants of long standing in New 
York city and agents for the Lawrence canton flannels. 
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Q. 95. How many grades of this goods have you in stock, and 
how are they labelled ? 

Ans. I have three grades, labelled “ E,” “A,” and “A A;” also one 
grade of bleached flannel, letter not now remembered, but different 
from this. 

Q. 96. Do you mean that each grade has a different letter ; and, if 
so, how Is it attached ? 

_ Ans. Each grade has a designating letter pasted on the lower end 
of the piece similiar to the sample here shown, the letters differing 
on each grade. 

Q. 97. State whether or not they all havea label like the one 
at the top of this sample with the words “ Lawrence and the bull’s 


head ?” 


Complainant objects to questions 94, 95, 96, and 97 as incompetent, 
irrelevant, and immaterial, and by consent of defendants’ counsel it 
is understood the same may be used to the same effect as though 
interposed at the time the questions were asked. 


Ans. They have. 

Q. 98. State whether or not, according to your knowledge as a 
merchant and the understanding that you have of the usages and 
customs of the trade with which you are familiar, these letters so 
printed indicate the maker or the origin of the goods, and state 
what they are understood to indicate. 


Same objection. 


My question has reference to the letters alone, disconnected from 


any other word or symbol. 
Ans. They do nut. They indicate the quality of the Lawrence 
canton flannels when on the same piece of goods with the Lawrence 


ticket and bull’s head. 
Q. 99. State whether or not letters of the alphabet are generally 
used in the trade upon the cotton fabrics of different kinds and of 


different manufacture. 
Same objection. 


Ans. They are. 
Q. 100. Please state whether or not they are extensively so used 


and to what extent the alphabet is used in this way. 


Same objection. 


533 Ans. Nearly all canton flannels and brown cotton goods 
have some letter or letters of the alphabet to designate the 
quality of that manufacturer; I suppose I have seen every letter in 
the alphabet used one or more times. 
Q. 101. State whether or not the same letter of the alphabet fre- 
quently appears upon goods of the same general character of dif- 
ferent makers. 


Same objection. 
Ans. It does. 
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Q. 102. State, according to your knowledge of the trade with 
which you are familiar, what letters of the alphabet impressed 
upon or attached to cotton fabrics are understood to indicate. 


Same objection. 


Ans. The quality of that manufacturer. 

Q. 103. That is, the different letters are used to denote differences 
between different ‘grades of goods. 

Ans. Of the same manufacturer. 

Q. 104. Please examine the books here shown you, marked 
“ Q’Bryan Exhibits B, C, D, and E,” and state whether or not you 
recognize the publication; and, if so, state their standing and how 
they are accepted in the trade. 


Same objection. 


Ans. “B, C, D, and E,” which are Sheldon’s books, is recognized. 
authority in the dry-goods trade as reference books and price lists 
in business centres. I have for several. years past bought these 
books of Sheldon & Company for information on dry goods. 


Cross-examination by Mr. RAINrEy: 


Q. 105. To what sections of the country does your knowledge of 
the dry-goods trade extend ? 

Ans. In selling goods, Kentucky, Tennessee, Alabama, and 
Georgia. Asa buyer of goods, to New York and Philadelphia. 

Q. 106. Do you buy the cotton goods, about which you have been 
questioneds in New York or Philadelphia, or both? 

Ans. Canton flannels I have bought in New York only; general 
brown goods I have bought in New Y ork, Tennessee, and Georgia. 

Q. 107. You have stated in your direct examination that, accord- 
ing to your knowledge of the customs of the trade with which you 
are familiar, that the letters of the alphabet when put on goods in- 
dicate only the grade or quality of such goods of the mill or manu- 
facturer making the same; is this always true? 

Ans. Yes, sir. 
534 Q. 108. Is it not true that such letters sometimes in the 
trade indicate more than the quality of the goods, and some- 
times indicate the mill or manufacturer of the same ? 

Ans. Not to my knowledge. 

Q. 109. According to your knowledge, are the same letters used 
by different manufacturers on the same grade or quality of goods? 

Ans. They are not. 

Q. 110. Have you any knowledge that “ Exhibit O’Bryan A” was 
made by the Lawrence Manufacturing Company, of Lowell, Massa- 
chusetts? 

Ans. Only so far as indicated by the Lawrence ticket, and being 
— from a reliable house, such as we consider ‘Townsend & 
Yale. 

Q. 111. Do Townsend & Yale tell you that these goods are manu- 
factured by the Lawrence Manufacturing Company ? 

Ans. They told me at the time of purchase that they had been 
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made agents for the Lawrence canton flannels, nothing being said 


as to where they were made. 

Q. 112. Or by whom they were made? 

Ans. Or by whom they were made. 

Q. 113. Do you not know that Townsend & Yale are agents for 
other mills or manufacturing concerns other than the Lawrence 
Manufacturing Company ? 

Ans. For several years I have bought goods from Townsend & 
Yale as agents for several knitting mills; not until July of this year 
did I know they were agents of any piece goods, and then only of 
the Lawrence canton flannels. 


Re-examination by Mr. DicKINson: 


Q. 114. Question 109 was as follows: “According to your knowl- 
edge, are the same letters used by different manufacturers on the 
same grade or quality of goods?” to which you answered, “ They 
are not.” I will ask you if you mean to say by that that no two or 
more manufacturers use the same letters of the alphabet in any 
cases upon the same weight of brown cottons—that is, taking the 
different of brown cotton goods, do you mean to say that in no in- 
stances different manufacturers put the same letters upon the same 
weight of goods? 

Ans. [ can answer that only by saying that the letter indicates 
the quality only in connection with the manufacturer’s name or 
designating brand. I could not answer any more definitely than 
that, as I do not know. 

Q. 115. How long have you known of the goods of the Lawrence 
Manufacturing Company in the trade? 

Ans. Several years; I cannot say how many. 
539 Q.116. Do you know of any other manufacturer in the 
trade that brands its goods with the words “ Lawrence ” and 
the “ bull’s head ?” 
Ans. I do not. 


Recross-examination by Mr. RaIney: 


Q. 117. There may be other manufacturers who brand their goods 
with the word “ Lawrence” and the print of the bull’s head and you 
not know it? 

Ans. Yes, sir. 


J. B. OBRYAN. 


WILLIAM PorTER, being duly sworn, deposes as follows : 


I reside in Nashville, Tennessee ; am 65 years of age-; have been 
in the wholesale business in Nashville constantly from 1855 to July, 
1885, excluding three years during the war—between three and four ; 
the firm was Evans, Fite, Porter & Co. and the Fite, Porter & Co. 


' My successors are now Fite, Porter, Lyles & Company. I retired 


from the firm about a year ago and am not in business now. 
. Q. 118. State what, according to your knowledge of the trade with 
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which you are familiar, letters branded upon cotton fabrics are un- 
derstood and accepted as indicating. 


Complainant objected to the question as incompetent, irrelevant, 
and immaterial. 


Ans. The letters would indicate the grade or quality of the goods, 
as I understand it. 

Q. 119. Did you handle the brown sheeting made by the Tennes- 
see Manufacturing Company branded “ Cumberland,” and does the 
firm of Fite, Porter, Lyles & Company handle the same sheeting 
now branded “ Cumberland sheeting L L?” : 

Ans. They handled the Cumberland sheeting 4-4, branded “ L L.” 

Q. 120. State whether or not since your retirement from said firm 
you have continued to assist them and have been familiar with their 
business. 

Ans. Since selling out I have spent the principal part of my time 
there; I am familiar with their business. My son isnow a member 
of the irm—two of them, in fact. 

Q. 121. State how the Cumberland “ L L.” sheetings are known, 
spoken of, and billed in the trade. 

Ans. They are called Cumberland 4-4 sheetings. 

Q. 122. Are they ever called simply “LL” sheetings, that you 
ever heard of? 


Same objection. 


Ans, In all orders they are called just Cumberland sheetings. I 
never heard them called “ L L’s.” 
5996 Q. 123. State whether or not there is competition between 
four-vard sheetings and five-yard sheetings. 
Ans. There is. = 
Q. 124. Examine “O’Bryan Exhibits B, C, D, and E,” and state 
whether you recognize these publications, whether you have used 
them in your business, and what is their standing as authority 
among dry-goods men generally. 
Ans. I recognize them as Sheldon’s reference books and price 
lists; I have used them in my business for a number of years; the 
merchants, so far as I know, generally recognize them as authority. 


Cross-examination by Mr. RAINnEy: 


Q. 125. State what four and five yard goods you have handled— 
four and five yard brown cotton goods, I mean. 
Ans. The Cumberland 4-4 asa four-yard goods and the Buena 
Vista 4-4 as a five-yard goods. Buena Vista is about five-yard 
oods. 
. Q. 126. What mill manufactures the Buena Vista ? 
Ans. The Tennessee Manufacturing Company. 
Q. 127. Are you certain that it is a five-yard goods? 
Ans. I would state, from my knowledge, it was about that; I will 
not say positively. 
Q. 128. You have stated in your direct examination that you un- 
derstand the letters when branded on cotton fabrics indicate only 
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the grade or quality of such goods; do you want to be understood 
as saying that the letters in every instance, when branded on cotton 
goods, indicate only the grade and quality ? 

Ans. That is my knowledge of goods and my understanding that 
it indicates only the grade and quality. 

Q. 129. Letters when branded on cotton goods may have a differ- 
ent meaning to the trade in other parts of the United States than 
this, so far as you know, may they not? 

Ans. As far as [ know, they do not; possibly they may. 

Q. 130. You do not undertake, then, to say that there is no instance 
wherein letters branded on cotton goods does mean to the trade 
wherein such goods are handled and sold anything more than the 
quality or grade of such goods? 

Ans. I think I have answered that question; my knowledge is 
that it does allude to the quality or grade of the goods. 

Q. 131. My question is, repeated in another form: In that part of 
the country where you have no knowledge of the trade there may 
be instances wherein letters branded on goods may mean more than 
the grade or quality ? 


Defendant excepts to this question on the ground that it is irrele- 
vant; that it is arguing with the witness and is calling fora 


5387 statement about a supposed case and not for facts within his 
knowledge. 7 


Ans. That I could not answer, because I do not know. 

Q. 132. Do you pretend to say that throughout the United States 
that letters branded on goods in every instance only means grade 
or quality ? 

Ans. As far as I know, that is my knowledge of the lettering on 
goods. 

Q. 133. Does your knowledge in this respect or familiarity with 
the trade in cotton goods extend throughout the United States ? 

Ans. My knowledge would be from the market in New York; 
‘based upon that we buy most-of our goods there. 

Q. 134. Last question repeated to the witness. 

Ans. I am not familiar with the trade all over the United 
States. 


Q. 135. Please state in what section of the United States your 
knowledge goes or extends. 

Ans. I have been selling in Tennessee, Kentucky, Georgia, Ala- 
bama; then I state that I am familiar with the trade of Cincinnati, 
Louisville, St. Louis, and Memphis. 

Q. 136. Is your familiarity or knowledge of the trade in these re- 
spective cities, including New York, derived from personal inter- 
course with the trade there, or do you derive it from dry-goods 
periodicals? 

Ans. I derive it from our buyer, salesmen, and the periodicals. I 
mean by buyers buyers who purchase goods for us. 


WM. PORTER. 
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The said witness, A. P. CONNELL, being duly sworn, deposes as 
follows: 


My residence is Nashville, Tennessee; I am 42 years of age; am 
a member of the wholesale dry-goods firm of Weil, Connell, Winter 
& Company, of Nashville, Tennessee. I have been in the wholesale 
dry-goods business in Nashville since 1866. 

Q. 137. State whether or not your house has for the past year or 
more handled any brown four-yard cotton sheeting with the letters 
“LL” stamped on them. If so, what brands? 

Ans. It has the Cumberland “IL L’s.” _ 

Q. 188. How is that goods known and spoken of in.the trade— 
that is, by what name and designation ? 

Ans. It is known as Cumberland “L L’s,” according to the print- 
ing on it. 

Q. 189. What does the trade with which you are familiar under- 

stand letters stamped on cotton fabrics to indicate ? 
538 Ans. It indicates the quality and weight of the goods. 


Note.—Last question and answer objected to by complainant as 
incompetent, irrelevant, and immaterial. 


Q. 140. State whether or not the Cumberland four-yard sheeting 
are ever ordered or spoken of in the trade with which you are fa- 
miliar simply as “L L’s,” or whether the word Cumberland is men- 
tioned in designating those goods, as a rule. 

Ans. The word is invariably used. I do not remember of ever 
receiving an order where the goods were designated simply as “LL 
L’s.” ‘The word “Cumberland” is always used. 

Q. 141. State whether or not there is competition between four- 
yard and five-yard brown cotton sheetings. 

Ans. There certainly is competition, 

Q. 142. Please look at “O’Brvan Exhibit A” and “ Exhibit Frank- 
land, A,” and state whether or not you recognize the brands on both 
of said exhibits; and, if so, how long have you known them, approxi- 
mately,and where you have seen and been familiar with them. 

Ans. I recognize those goods. .I have known them somewhere 
between eight and ten years; ever since I have been a buyer of 
goods. I recognize the picture as being the ticket of the Lawrence 
goods. I first saw those goods in the house of George C. Richardson 
& Company, of New York; then their successors handled the same 
goods—that is, Smith, Hogg & Gardner. They were the agents for 
these goods. 


Cross-examination by Mr. RAINEY: 


Q. 148. What four and five yard goods have you handled ? 

Aus. We have handled no four-yard goods except Cumberland 
“L L’s.” We have handled no five-yard goods except the Buena 
Vistas. | 

Q. 144. With what trade are you familiar ? 

Ans. Tennessee, Kentucky, Alabama, Mississippi, and Georgia. 
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Q. 145. You know nothing, of your own knowledge, outside 
of the States named what letters stamped on cotton fabrics indi- 
cate. 

Ans. My understanding is that the letters on goods have the 
same meaning all over the country. 

Q. 146. I do not think you understand my question. I asked 
you if you had any knowledge outside of the territory indicated as 
to what the trade understands what letters indicate when stamped 
on cotton fabrics. 

Ans. I understand the question, but I want to ask a question. I 

want to ask if you mean that my experience as a buyer ex- 
539 ‘tends into any other territory than that named. 
Q. 147. You have stated that you understood the last ques- 
tion. I ask the same to be repeated and require a direct answer. 

Ans. My knowledge extends further than that by coming in con- 
tact with buyers from other States. 

Q. 148. What buyers from other States have you come in contact 
with, and from what States, that have told you what letters stamped 
on cotton fabrics indicate ? 

Ans. I have met buyers from the State of Ohio and from Illinois 
and from Missouri. 

Q. 149. Name the buyers and the houses they represented. 

Ans. My memory of names—I cannot call the name now to save 
my life, although it is very familiar to me. By the foregoing I 
refer to a merchant in Cincinnati; I give you another in Dayton, 
Ohio, Mr. Barlow. The buyer for Samuel C. Davis & Company, of 
St. Louis, whose name I cannot remember now. There are num- 
bers of others whom I meet in New York in general conversation 
about such matters. 

Q. 150. Do these men say to you that letters on cotton goods mean 
only quality and weight ?. 

Ans. That is the general understanding among all buyers of 
goods, so far as my knowledge goes. 

Q. 15]. My question did not call for the understanding of buvers, 
but whether these men you have referred to said to you that letters 
on cotton goods indicated only quality and weight ? 

Ans. They asked me what certain letters, certain brands of goods, 
are worth, of course, indicating the value of the goods by the letters. 

Q. 152. ‘Ts that what you mean by saying that these men said to 
you that letters on cotton goods only indicate quality and weight? 


Defendant excepts to the foregoing on the ground that witness 
has never stated that these men said to him what the question as- 
serts, but only stated that there was a general understanding to that 
effect among ‘said buyers. 


Defendant’s attorney here suggested the reading to the witness 


of the foregoing question, to which complainant’s attorney objects 
as improper. 


Here an adjournment was had until 10 a. m., Sept. 20th, 1886. 
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Monpay, Sept. 20th, 1886. 
Taking of depositions resumed pursuant to adjournment. 


Present: As of Saturday, 18th instant. 


Question 152 repeated. 
- 640 Ans. That is what I mean; yes. 
Q. 153. What is the weight of Buena Vista cotton goods? 
Ans. It is my understanding it is five-yard goods; I never weighed 
them. 
Q. 154. Do you purchase or sell these goods for a lower or higher 
price than Cumberland “ L L’s?” 
Ans. We purchase and sell them for a lower price than the Cum- 
berland. 


A. P. CONNELL. 
BENJAMIN HERMAN, being duly sworn, deposes as follows : 


I am 36 years of age; reside in Nashville, Tennessee ; am a mem- 
ber of the wholesale dry-goods firm of Herman Brothers & Com- 
pany, of Nashville; have been in the wholesale dry-gvods business. 
in Nashville since 1868. 

Q. 155. State whether or not you handle or have handled brown 
cotton sheetings and other cotton fabrics during that time. 

Ans. I have. 

Q. 156. What is your selling trade—in what States ? 

Ans. Our principal trade is in Tennessee; we sell some goods in 
Southern Kentucky, Alabama, Northern Mississippi, and some 
goods in IIlinois. 

Q. 157. Have you handled and do you handle brown sheetings— 
four-yard sheetings—made by the Tennessee Manufacturing Com- 
pany and branced “ Cumberland sheeting 4-4 L L?” 

Ans. We have and do handle them now. 

Q. 158. How have those sheetings been known and designated in 
the trade with which you are familiar.? 

Ans. As “Cumberland 4-4 sheetings.” 

Q. 159. Have you ever known them to be spoken of or ordered 
simply as “ L L” sheeting. 

Aus. Never. 

Q. 160. State what the trade that you have designated as your 
selling trade and the trade in the States designated by you under- 
stand, so far as your trade knowledge extends, letters when stamped 
upon brown sheetings and other cotton fabrics to indicate. 


Complainant objected to the question as incompetent, irrelevant, 
and immaterial. 


Ans. They indicate the grade and weight of the goods. 

Q. 161. State whether or not there is any competition between 
four-yard and five-yard brown cotton sheetings. 

Ans. There is a competition, and at the same time they do not 
come in conflict with each other in our trade. 

Q. 162. Are there any purposes for which both four-yard and 
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five-yard brown cotton sheetings are adapted, the choice for 
541 those purposes being controlled by the varying preferences 
of buyers? And, if so, state what, some of those purposes 
are. 
Ans. Both four and five yard goods can be used for the lining of 
ready-made clothing. Buvers are governed by the price of the 
sheeting or the goods either. 
Q. 163. State whether or not both are used by poorer classes for 
shirtings, sheeting, and general household purposes, such as under- 
wear, Wc. 


Ans. They are. 
Q. 164. Please examine “ O’Bryan Exhibits B, C, D, and E,” here 


shown you. State whether or not you know these publications ; if 
so, for how long and what their authority is in the trade. 


Same objection. 


Ans. I have known these publications ever since I have been in 
business. They are a guile for an inexperienced buyer—that is 
about what they are—giving the names of the firms handling cer- 
tain goods; they are well known books distributed among jobbers 
and retail men both. 

Q. 165. Please look at “ O’Bryan Exhibit A” and “ Frankland Ex- 
hibit A,” here shown you, and state whether or not you recognize 
those goods, and by whom they are made; and, if so, what is there 
by which you recognize them ? 


Same objection. 


Ans. I recognize those goods. They are made by the Lawrence 
Manufacturing Company. I recognize those goods as made by the 
Lawrence Manufacturing Company by the bull’s head that is on 


them. 
Q. 166. How long have you known the bull’s head in connection 


with cotton fabrics manufactured by the Lawrence Manufacturing 
Company ? 

Ans. Ever since I have known the goods, it has been quite a num- 
ber of years. 

Q. 167. Have you ever handled any of the cotton flannels or 
denims of the Lawrence Manufacturing Company ? 

Ans. We have in years gone by handled some of the cotton flan- 
nels. I did not buy them of their agents, but bought them of 


Claflin & Company. 
Cross-examination by Mr. RaIney: 


Q. 168. How do you know that Exhibit “ Frankland A” was 
made by the Lawrence Manufacturing Company ? 

Ans. I know it by the bull’s head or trade-mark. 

Q. 169. What trade-mark do you refer to? 

Ans. The bull’s head. | 

Q. 170. Whose trade-mark is it? 
542 Ans. I should take it to be the Lawrence Manufacturing 
Company’s trade-mark, never having seen it upon any other 


goods. 
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Q. 171. Is that the only reason you know it is their trade-mark ? 

Ans. That is the only reason I have for knowing it. 

Q. 172. Does the Lawrence Manufacturing Company stamp the 
bull head on all its goods? 

Ans. I cannot say as to that. 

Q. 173. May not other mills or manufacturers stamp the bull’s 
head on its goods? 

Ans. I cannot say whether they do or not. 

P Q. ‘ian You would not undertake to say that no other mill does 

O lt! 

Ans. I could not say that. 

Q. 175. Then, if I understand you correctly, it is simply a guess 
or suppositition on your part that Exhibit “ Frankland A” was 
made by the Lawrence Manufacturing Company simply from the 
fact that there is a picture of a bull’s head upon it; is that correct? © 

Ans. No; it is not; it is from the fact that I have never handled, 
or, to my knowledge, have seen any other goods with the same trade- 
mark upon it. 

Q. 176. And that is the reason you think this exhibit was made 
by-the Lawrence Manufacturing Company ? 

Ans. That and the fact that I have always scen their goods so 
branded is my reason. 

Q. 177. Outside of that fact, have you any knowledge that this ex- 
hibit was made by the Lawrence Manufacturing Company ? 

Ans. I have no reason outside of that,-but I see their trade-mark 
and their name on the goods. 

Q. 178. Where is their name on these goods ? 

Ans. The Lawrence Manufacturing Company is on all their 

oods. 
Q. 179. These words, “ Lawrence Manufacturing Company,” are 
stamped on all their goods with which you are familiar, are they 
not ? : 

Ans. I do not know that the name“ Lawrence Manufacturing 
Company,” but the name of “ Lawrence” is stamped on all their 
goods, so far as I know, excepting seconds. 

Q. 180. Then, if I understand you, the reason why you supposed 
Exhibit A referred to is made by the Lawrence Manufacturing Com- 
pany is because it has the bull’s head and Lawrence Manufacturing 
Company on it; is that correct? 

Ans. It has the bull’s head and Lawrence trade-mark. The Law- 
rence name is what I intended to say. 

Q. 181. Is the word “ Lawrence” the name of the Lawrence Manu- 
facturing Company ? 

Ans. I cannot say. 
543 Q. 182. I desire you to answer me, specifically, whether 
you have any actual or personal knowledge that this Exhibit 
A was made by the Lawrence Manufacturing Company ? 

Ans. I have not. 

Q. 183. Have you any actual or personal knowledge that Exhibit 
“O’Bryan A” was made by the Lawrence Manufacturing Com- 
pany? : 

48—1039 


378 THE LAWRENCE MANUFACTURING CO. VS. 


Ans. I have not. 

Q. 184. Then, when you answered question 165 that these goods 
were made by the Lawrence Manufacturing Company, such a state- 
ment was not made on any actual knowledge or personal knowledge 
of that fact ? 

Ans. It was made from my knowledge and experience that all 
the goods that I have handled of the Lawrence Manufacturing 
Company have had the bull head and the name “ Lawrence” 
stamped on them. 

Q. 185. Do you think that this is actual knowledge on your part 
that these goods were as a fact made by the Lawrence Manufactur- 
ing Company, or do you simply conclude that they were made by 
the Lawrence Manufacturing Company from the fact that they are 
stamped with a bull’s head and the word * Lawrence,” and from 
the further fact that you have handled other goods similarly 
stamped which you suppose were made by the Lawrence Manufact- 
uring Company ? 


The first part of the foregoing question is excepted to by defendant 
upon the ground that it is arguing with the witness; and, further, 
that the witness has specifically answered that he had no actual, 
personal knowledge as to who manufactured the goods, 


Ans. I have never handled any goods stamped likewise, except 
those made by the Lawrence Manufacturing Company. T cannot 
say from actual knowledge that exhibits shown me were made by 
the Lawrence Manufacturing Company. 

Q. 186. Do you know that the goods stamped like the exhibits of 
your own knowledge which you have handled were made by the 
Lawrence Manufacturing Company? 

Ans. I have every reason to believe so. 

Q. 187. My question is (and I desire your special attention to it) 
whether you have actual or personal knowledge that such goods 
were made by the Lawrence Manufacturing Company ? 

Ans. I have never seen them made. 

Q. 188. Is that the best answer you can give to my last question ? 

Ans. It is. 

. Q. 189. From whom have you purchased the goods which you 
suppose were made by the Lawrence Manufacturing Company? 

544 Ans. To the best of my knowledge, I have bought those 
goods from A. B. Claflin & Company, of New York. 

Q. 190. How do you know that letters stamped on cotton fabrics 
indicate the grade and weight of such goods? 

Ans. From personal knowledge, general information, and usual 
mercantile transactions. 

Q. 191. Have you personal knowledge that in every Instance 
where letters are used on cotton goods that they indicate to the 
trade where they are sold only the grade and weight of such goods ? 

Ans. To my personal knowledge, where people to whom we sell, 
men who buy understandingly, take the letters on goods as indi- 
cating the grade and weight. 
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Q. 192. You are now limiting your personal knowledge to your 
own trade, are you not? 
Ans. I am not. 

Q. 193. Does your personal knowledge on this point extend to all 

sections of the United States ? | 

Ans. From general information, yes. 

Q. 194. Do you understand personal knowledge and general in- 
formation to mean the same thing? 

Ans. I do not. 

~Q. 195. Have you personal knowledge of the usages and customs 
of the dry-goods trade in all sections of the United States ? 

Ans. I have in most sections. 

Q. 196. Last question repeated to the witness. 

Ans. I have in most sections. 

Q. 197. In what sections have you such personal knowledge? 

Ans. For instance, from Boston down the Atlantic coast as far as 
Galveston, Texas, west as far as Kansas City. Boston, of course, in- 
cludes New York city. In fact, I am pretty well familiar with it, 
except on the Pacific coast and in Portland, Maine, and along there. 

Q. 198. Have you visited all these respective places in person in 
connection with the dry-goods trade ? 

Ans. I have visited nearly every city, some little places I have 
not visited, from Boston as far West as St. Louis and Chicago. I 
have never visited any cities in the extreme South or on the Pacific 
coast. Some of these places I have visited for the purpose of buy- 
ing and selling goods, and others just on a friendly visit. 

Q. 199. Have you visited St. Louis for the purpose of buying or 
selling cotton goods? 

Ans. No. 

Q. 200. Question repeated as to Chicago. 

Ans. No. 3 

Q. 201. Question repeated as to Kansas City. 

Ans. No. 

Q. 202. Question repeated as to Cincinnati and Louisville. 

Ans. I have been to Cincinnati many years ago, when in 
545 the retail trade, to buy cotton goods. I answer no as to 
Louisville, so far as cotton goods is concerned. 

Q. 203. In these several cities mentioned did any one, if so, who, 
say to you that letters on cotton goods always meant the weight and 
grade of such goods? 

Ans. I cannot remember just who, but in conversations with mer- 
chants generally it 1s a foregone conclusion that letters indicate the 
weight and grade of the goods—according to mercantile rules. 

Q. 204. Foregone conclusion in whose mind, yours ? 

Ans. In the minds of buyers, generally, who handle cotton goods. 

Q. 205. Do you state it as a fact within your personal knowledge 
that in the cities of Kansas City, St. Louis, Chicago, and Louisville 
thai it is a foregone conclusion of the trade at these respective places 
that letters stamped on cotton goods in every instance mean only 
the weight and grade of such goods ?. 

Ans. I state from personal knowledge and general information 
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that in most cities above mentioned letters indicate and are gen- 
erally accepted as denoting the grade and weight of the goods. 

Q. 206. In which of these cities is this the understanding of the 
trade? : 

Ans. Louisville, Chicago, and St. Louis, according to my knowl- 
edge. 

Q. 207. Can you give the name of any single individual in either 
of these cities who have said to you that in every instance letters 
stamped on cotton goods mean only the weight and grade of such 
goods? If so, give the name of such individual. 

. cag My information is general; I cannot name any one particu- 
arly. 

Q. 208. Suppose it to be a fact proven in this case that many per- 
sons in the dry-goods trade at Chicago should say that there are 
instances wherein letters stamped on cotton goods mean more than its 
weight and grade, would you then undertake to say that it is a fact 
within your personal knowledge thatin every instance letters stamped 
on cotton goods mean to the trade of Chicago simply the weight and 
grade of cotton goods on which they are stamped ? 


Defendant excepts to the foregoing upon the ground that it is 
arguing with the witness and is improper cross-examination, in that 
it undertakes to influence the mind of the witness by a suggestion 
that facts have been proven in the case in conflict with his testi- 
mony. 


Ans. I cannot answer that question. 
Q. 209. Why? 
546 Ans. From the fact that some men might state anything 
and I would dare not gainsay it. 


Redirect examination by Mr. DickINson : 


Q. 210. Please explain what you mean by your last answer, I do 
not understand it clearly. 

Ans. The question asked me is whether, to my personal knowl- 
edge, whether to the trade of Chicago, without any exception, letters 
would indicate the grade and weight of goods. I declined to answer 
from the fact that there might be instances where some individuals 
would pay no attention to letters on goods. | 

Q. 211. State whether or not it is generally understood in the 
trade that the Lawrence Manufacturing Company makes goods like 
the exhibits shown you and stamps thein with the picture of the 
bull’s head. 


Objected to by complainant as not proper redirect examination. 


Ans. It is. 

Q. 212. State whether or not you haveseen goods of that character 
similarly labelled in dry-goods houses in New York; and, if so, name 
some of the houses. 


Same objection ; and, further, that this and foregoing questions are 
incompetent, irrelevant, and immaterial. 
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Ans. I have in H. B. Claflin & Co. and George C. Richardson & 
Company; also Smith, Hogg & Gardner. 

Q. 213. State whether or not the letters “ L L” stamped upon 
brown cotton sheetings are understood by the dry-goods men and 
the trade generally, so far as you know, to indicate anything except 
only grade or quality. 

Same objection. 


Ans. To my knowledge, as far as the trade extends, the letters 
only indicate grade and quality. 

Q. 214. State whether or not a part of your information of trade 
usages and their understanding of the meaning of letters on cotton 
goods is derived from your contact in New York with buyers of such 
goods from all parts of the country and their habits of speaking of 
aud designating goods. 


Same objection. 
Ans. It is. 


Recross-examination by Mr. RAINEY: 


Q. 215. What sheetings stamped with “ L L,” besides the Cumber- 
land, have you handled and sold ? 

Ans. Of late years we have handled nothing but Cumberland. I 

cannot remember just what we handled previous to that. 
547 Q. 216. How long have you handled Cumberland sheetings 
stamped with “LL?” : 
_Ans. I cannot recollect just the length of time; ever since the 

mill has made them. 

Q. 217. As long as ten years? 
Ans. I think not. I do not think they have made them that 
long. : 

Q. 218. As long as five years ? 

Ans. I do not recollect how long the mill has made them; we 
have handled them ever since the mill has made them. 

Q. 219. Have you handled them a year? 

Ans. I think we have; yes. 

Q. 220. Two vears? 

Ans. We have handled Cumberland longer than two years. I 
do not know how long the “ L L” has been stamped on them. 

Q. 221. Did you ever hear any buyers talk about “ L L” sheetings 
who lived in Chicago ? 

Aus. I never have without mentioning the name of the goods in 
connection with the letters. 

Q. 222. Or St. Louis or Kansas City ? 

Ans. Same answer as before. 

Q. 223. What buyer from Chicago, St. Louis, or Kansas City have 
you heard speak of “ L L” sheetings? 

Ans. Come in contact with so many, can’t recollect any one in 


particular. 
Q. 224. With whom have you conversed as to what your testi- 


mony would be in this case? 
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Ans. I have conversed with no one regarding testimony, but had 
the fact mentioned to me by Mr. Goodwin that they had a lawsuit 
with the Lawrence Manufacturing Company and was asked by him 
whether I ever knew the letters on goods to indicate anything more 


than weight or grade; to which I answered no. 
Q. 225. Is that all that Mr. Goodwin said to you? 
Ans. All, to my knowledge, regarding the case. 
Q. 226. Did not he tell you that the suit was about “ L L?” 


Ans. In my previous answer I[ stated that Mr. Goodwin told me 
he had a suit with the Lawrence Manufacturing Company, and I 
omitted to state that it was about using the letters “LL” on the 


Cumberland 4-4 sheeting. 


Q. 227. You purchased goods largely from Mr. Goodwin or his 


company, do you not? 
Ans. We do. 


BENJAMIN HERMAN. 
548 STraTeE OF TENNESSEE, County of Davidson : 


The foregoing depositions of James Frankland, R. J. Lyles, J. B. 
O’Bryan, William Porter, A. P. Connell,and Benjamin Herman were 
taken before me, as stated in the caption, the several witnesses were 
by me duly sworn, and their evidences were taken down by me on 
the type-writer, and their depositions severally signed by the re- 
spective witnesses in my presence; and I[ certify that I am not in- 
terested in the cause nor of kin or counsel to either of the parties, 
and that I sealed them up and delivered the same to counsel for 
defendant without being out of my possession or altered after they 
were taken. 


Given under my hand and notarial seal this 20th day of Septem- 
ber, 1886. , 


[SEAL. | J.T. SPAULDING, 
| Notary Public. 
My fee, $23, paid by defendant. 


J.T. SPAULDING, 
Notary Public. 
THE LAWRENCE MANUFACTURING Co. 


vs. lin Chancery. 
THE TENNESSEE MANUFACTURING Co. ( 


Deposition of George M. Goodwin, taken in the above cause in be- 
half of defendant, by consent, on type-writer, before J. T. Spauld- 


ing, notary public; all formalities of caption, certificate, filing, 
and publication are waived. 


Present: W. G. Rainey, solicitor for com 


plainant, and J. M. Dick- | 
inson, solicitor for defendant. : 


The said witness, being duly sworn, deposes as follows: 


Q. 228. State your residence, and whether or not you have any 


business connection with defendant; and, if so, for how long and in 
what capacity. 
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Ans. My residence is Nashville. I have a business connection 
with the defendant; it has existed since 1874, and in the capacity of 
treasurer. 

Q. 229. Define your duties as treasurer. | 

Ans. My duties as treasurer consists of the general management 
and conduct of the business of the company. I am considered as 
its executive officer. 

Q. 230. State what opportunities you have had for becoming ac- 
quainted with the customs of other cotton manufacturers in respect 
to branding their goods. 


Question objected to as irrelevant and incompetent and imma- 
terial. 


549 Ans. The opportunities are such as will be acquired by the 
twelve years contact with the business of the company and 
frequent visits among manufacturers and the trade generally. 

Q. 231. State whether or not it is a part of your business to study 
and know the demands of consumers of different kinds of cotton 
fabrics and for what uses cotton fabrics are consumed. 

-Ans. It is, within the limit of the variety of goods manufactured 
by the defendant, which comprises brown cotton goods of various 
weights and widths, colored goods, bags, cotton batting. 

Q. 232. For what purpose are letters of the alphabet branded 
upon cotton goods by manufacturers and what do they indicate to 
the trade? 


Same objection as the last. 


Ans. For the purpose of distinguishing and designating different 
grades and weights of goods. 

Q. 233. State whether or not it is the custom generally of manu- 
facturers of brown cotton goods in the United States to use letters 
for that purpose. And, if so, to what extent is the alphabet absorbed 
in this way ? 


Same objection. 


Ans. It is the general custom, and the alphabet is well nigh, if 
not altogether, consumed by said custom. 
Q. 284. For what purpose did you put “LL” on your “ Cumber- 


land brown sheetings ?” 


Same objection. 


Ans. For the purpose of designating it as four- yard sheeting with 
a mark generally accepted by the trade as indicating such grade of 
oods. 
Q. 235. At that time and now, what was the accepted meaning 
in the trade of the letters “ L L” branded on brown sheeting ? 


Same objection. 


Ans. The accepted meaning of such a distinguishing mark indi- 
cated a four-yard brown cotton. 
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Q. 236. Did you or not have any intention of simulating complain- 
ant’s brand for the purpose of taking any part of their trade by in- 
ducing purchasers to think that they were getting goods made by 
the Lawrence Manufacturing Company when buying your goods 
branded “ Cumberland sheeting L L?” 


Same objection and also because it is suggestive. 


Ans. To the first portion of that question I answer, not the re- 
motest intention of simulating their brand, nor was there a shadow 
of thought that any portion of their trade could be diverted thereby, 

nor was it considered possible that by such means any person 
550 whatever could be induced to purchase Cumberland sheeting 

under the impression that they were buying Lawrence Manu- 
facturing Company’s goods. Nothing akin to such a proposition 
was ever thought of by the Tennessee Manufacturing Company in 
affixing such a mark to their Cumberland sheeting. 

Q. 237. By whom are your brands determined and selected ? 

Ans. By myself. 

Q. 238. For what purposes are four-yard brown cotton sheetings 
consumed ? 

Ans. They are used for a very great variety of purposes, among 
which may be enumerated the purposes cf making underwear for 
men and women and children, shirts, sheeting, linings, and facings, 
in tailoring and clothing establishments, and for making flour sacks 
and meal bags, and for almost any purpose that medium-weight 
cotton goods can be used. 

Q. 239. For what purposes are five-yard brown cotton sheetings 
used ? | } 

Ans. For the same general purposes, varied according to the taste 
and fancy of the consumer. 

Q. 240. State whether or not there is any competition between four 
and five yard brown cotton sheeting. 

Ans. Competition being rather an indefinite term, as universally 
used, it would be difficult to answer this question in a restricted 
sense; there is competition between four-yard and five-yard sheet- 
ing wherever they may be used for the same purpose. 

Q. 241. State whether or not they are in competition when laid 
on the counter for sale to actual consumers. 

‘Ans. There is competition between them under such circum- 
stances. 

Q. 242. Is there any sense in which the word “competition” is 
used where they are not competitors; and, if so, explain ? 

Ans. The competition between four-yard and five-yard goods can 
be said to exist just to that degree indicated by the wants and de- 
sires of the buyer. The use of goods being determined, the fancy of 
the buyer has a large part to play in the question of preference be- 
tween four-yard goods and five-yard goods, determined to a large 

extent by the appearance of the goods. Competition in a particular 
sense, referring merely to’a question of price, is determined largely 
in favor of five-yard goods by reason of the fact that it can be con- 
structed and manufactured so as to sell profitably at a much lower 
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figure. In this sense, where the question of weight is not much 

considered, the competition between five-yard goods and four-yard 

goods must necessarily be very severe, by reason of the low price of 

the former, and sales will be determined always largely by a ques- 
tion of price. 

551 Q. 243. By what name are the brown sheetings which you 
brand “ L L” known in the trade? | 

Ans. They are branded and known in the trade as “Cumber- 
land Sheeting 4-4 L L.” 

Q. 244. What is the weight of said goods ? 

Ans. The said goods are made to weigh four yards to the pound, 
or, speaking more plainly, four ounces to the yard. There is always, 
however, more or less deviating from exactness in this weight, 
which may at times be on the heavy side and at other times on the 
light side, the variation caused largely by atmospheric conditions 
and the weather. 


Cross-examination by Mr. RaIney: 


Q. 245. Such variations are incident in the manufacture of all 
cotton goods, are they not? 

Ans. Necessarily so, but they may be aggravated by lack of at- 
tention and failure to regulate the proper manufacture of the goods. 

Q. 246. What is your present age ? 

Ans. I was born in 1850 and am, therefore, 36 years old. 

Q. 247. Had you any experience in the handling of cotton goods 
previous to your connection with defendant company ? 

Ans. Yes, sir; I have had experience before, having been con- 
nected previously with a wholesale dry-goods establishment in the 
city of Nashville, on the PublJic Square, the firm being Searight, 
Thornton & Company. ia | 

Q. 248. What were your duties while connected with that firm ? 

Ans. I was a young man just entering business and do not sup- 
pose my duties could be very well defined. They were generally 
discharged in the handling of goods, keeping stock clean and arranged, 
such as is required of a young man about a wholesale establish- 
ment. 

Q. 249. Did you have anything to do with the selling of brown 
sheeting ? | 

Ans. There was no duty expected of me, though at times I sup- 
pose I made sales, but not as a matter of duty, and, if done, the time 
is so remote that no definite impression is left upon my mind in re- 
gard to it. 

Q. 250. Then your familiarity with the different grades of brown 
cotton, their different weights, and the manner in which they are 
respectively marked to distinguish such weights, has been acquired 
since your connection with the defendant company. Am I correct? 

Ans. My familiarity began with my earliest connection 
552 with cotton goods, and may be said to have continued up to 
the present time, but my present knowledge of cotton goods 

is the result of my more recent experience. 
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Q. 236. Did you or not have any intention of simulating complain- 
ant’s brand for the purpose of taking any part of their trade by in- 
ducing purchasers to think that they were getting goods made by 
the Lawrence Manufacturing Company when buying your goods 
branded “ Cumberland sheeting L L?” 


Same objection and also because it is suggestive. 


Ans. To the first portion of that question I answer, not the re- 
motest intention of simulating their brand, nor was there a shadow 
of thought that any portion of their trade could be diverted thereby, 

nor was it considered possible that by such means any person 
550 whatever could be induced to purchase Cumberland sheeting 

under the impression that they were buying Lawrence Manu- 
facturing Company’s goods. Nothing akin to such a proposition 
was ever thought of by the Tennessee Manufacturing Company in 
affixing such a mark to their Cumberland sheeting. 

Q. 237. By whom are your brands determined and selected ? 

Ans. By myself. 

Q. 238. For what purposes are four-yard brown cotton panctonge 
consumed ? 

Ans. They are used for a very great variety of purposes, among 
which may be enumerated the purposes cf making underwear for 
men and women and children, shirts, sheeting, linings, and facings, 
in tailoring and clothing establishments, and for making flour sacks 
and meal bags, and for almost any purpose that medium-weight 
cotton goods can be used. 

Q. 239. For what purposes are five-yard brown cotton sheetings 
used ? 

Ans. For the same general purposes, varied according to the taste 
and fancy of the consumer. 

Q. 240. State whether or not there is any competition between four 
and five yard brown cotton sheeting. 

Ans. Competition being rather an indefinite term, as universally 
used, it would be difficult to answer this question in a restricted 
sense; there is competition between four-yard and five-yard sheet- 
ing wherever they may be used for the same purpose. : 

Q. 241. State whether or not they are in competition when laid | 
on the counter for sale to actual consumers. 

‘Ans. There is competition between them under such circum- 
stances. 

Q. 242. Is there any sense in which the word “competition” is 
used where they are not competitors; and, if so, explain ? 

Ans. The competition between four-yard and five-yard goods can 
be said to exist just to that degree indicated by the wants and de- 
sires of the buyer. ‘The use of goods being determined, the fancy of 
the buyer has a large part to play in the question of preference be- 
tween four-yard goods and five-yard goods, determined to a large 
extent by the appearance of the goods. Competition in a particular 
sense, referring merely to’a question of price, is determined largely 
in favor of five -yard goods by reason of the fact that it can be con- 
structed and manufactured so as to sell profitably at a much lower 
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figure. In this sense, where the question of weight is not much 
considered, the competition between five-yard goods and four-yard 


- goods must necessarily be very severe, by reason of the low price of 


the former, and sales will be determined always largely by a ques- 
tion of price. 

551 Q. 243. By what name are the brown sheetings which you 
brand “ L L” known in the trade? | 

Ans. They are branded and known in the trade as “Cumber- 
land Sheeting 4-4 L L.” 

Q. 244. What is the weight of said gooas ? 

Ans. The said goods are made to weigh tour yards to the pound, 
or, speaking more plainly, four ounces to the yard. There is always, 
however, more or less deviating from exactness in this weight, 
which may at times be on the heavy side and at other times on the 
light side, the variation caused largely by atmospheric conditions 
and the weather. 


Cross-examination by Mr. Rainey: 


Q. 245. Such variations are incident in the manufacture of all 
cotton goods, are they not? 

Ans. Necessarily so, but they may be aggravated by lack of at- 
tention and failure to regulate the proper manufacture of the goods. 

Q. 246. What is your present age ? 

Ans. I was born in 1850 and am, therefore, 36 years old. 

Q. 247. Had you any experience in the handling of cotton goods 
previous to your connection with defendant company ? 

Ans. Yes, sir; I have had experience before, having been con- 
nected previously with a wholesale dry-goods establishment in the 
city of Nashville, on the Public Square, the firm being Searight, 
Thornton & Company. | | 

Q. 248. What were your duties while connected with that firm ? 

Ans. I was a young man just entering business and do not sup- 
pose my duties could be very well defined. They were generally 
discharged in the handling of goods, keeping stock clean and arranged, 
such as is required of a young man about a wholesale establish- 
ment. 

Q. 249. Did you have anything to do with the selling of brown 
sheeting ? 

Ans. There was no duty expected of me, though at times I sup- 
pose I made sales, but not as a matter of duty, and, if done, the time 
is so remote that no definite impression is left upon my mind in re- 
gard to it. 

Q. 250. Then your familiarity with the different grades of brown 
cotton, their different weights, and the manner in which they are 
respectively marked to distinguish such weights, has been acquired 
since your connection with the defendant company. Am I correct? 

| Ans. My familiarity began with my earliest connection 
552 with cotton goods, and may be said to have continued up to 
the present time, but my present knowledge of cotton goods 

is the result of my more recent experience. 
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Q. 251. How many different grades of brown cotton sheeting does 
the defendant company manufacture? 

Ans. The defendant corhpany manufactures between fifty and 
sixty-varieties of cotton goods, among which are six varieties of 4-4 
sheeting, 36 inches wide. 


Q. 252. Are these six different varieties of 4-4 goods of the same 
weight? 


Defendant excepts to the foregoing as irrelevant and incompe- 
tent. 


Ans. They are not. 

Q. 253. Give the different weights of these sala. 

Ans. 2.85 yards to the pound, 3 yards to the pound, 3.40 yards 
to the pound, 4 yards to the pound, 4.50 yards to the pound, and 5 
yards to the pound. 

Q. 254. Is it not a fact that each of these several grades or weights 
of goods is sold by your company at a different price ? 

Ans. It is a fact. 

Q. 255. In the sense of being different in price, do these respective 
grades come in competition in the market? 

Ans. They do, controlled by the fancy and wants of the consumer. 

Q. 256. With what market do you deal, the jobbing or the retail 
market? 

Ans. Our dealings are principally with exclusive wholesale deal- 
ers or jobbers, but to some extent we deal with merchants who sell 
goods at both wholesale and retail. We have no dealings with con- 
sumers as a trade. 

Q. 257. Is it not a fact that the jobber or the merchant with whom 
you may deal knows the distinction between these several grades of 
goods? 

Ans. It is supposed to be the fact. 

Q. 258. When a jobber desires from your company a specific grade 
of goods does he not order such a grade? 

Ans. He does, by ordering a certain brand. 


Q. 259. The prices of your different brands are different, are they 
not? 


Ans. They are. 


Q. 260. Now, will you please answer again question 255, and state 
whether to the jobber there is any competition between the 2.85 yard 
goods and the five-yard goods ? 

Ans. I would answer that question generally in the affirmative, 
that there is always competition between two articles that may be 

used for the same purpose, but, speaking from the experience 
553 of the trade, a Jobber generally knows what grade of goods 
he wants, and is controlled in his purchases by the wants of 
his trade, and it is rare that any one wanting as heavy a weight as 
2.85 will consent to take as light a weight as five yards. 
Q. 261. Consider the last question repeated by substituting four- 
yard goods for 2.85; what would be your answer ? 
_ Ans. My answer would be that competition between four-yard 
goods and five-yard goods is necessarily closer than between five- 
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yard goods and goods weighing 2.85. As you lessen the difference 
in weight you create a closer competition by reason of drawing the 
purposes and uses of the goods closer together. 

Q. 262. The prices of the four and five yard goods in the market 
are not necessarily dependent upon each other ? 

Ans. The prices of four-yard goods do not necessarily have any 
connection with the prices of five-yard goods. Generally speaking, 
the market price of any article is controlled by supply and demand, 
but technically speaking prices on cotton goods are determined 
primarily by weight, controlled to some extent by the construction 
of the goods, the fineness of the yarn, and the general finish. I 
would therefore answer that a variation in price for four-yard 
goods would in all probability create a variation in price for 
five-yard goods, when the influence is a question of the cost of raw 
inateria!. 

Q. 263. Is it not a fact that the market price of five-yard cotton 
goods is often affected by the supply and demand ? 

Ans. No more than it isa fact that the price of all weights of 
cotton goods is at times affected by the question of supply and 
demand. 

Q. 264. Would not an over-supply of five-yard goods affect the 
price of that grade of goods without necessarily affecting the price 
of four-yard goods? 

Ans. Yes; such are the conditions of trade, but in such case the 
competition between four-yard goods anf five-yard goods is all the 
more severe by reason of five-yard goods being sold for relatively a 
much lower price. 

Q. 265. You do not wish to be understood as saying that in the 
trade there is no sense in which these two grades of goods do not 
come in competition, or is there any sense in which they fail to come 
In competition ? a 

Ans. I have stated that in my estimate there is more or less com- 
petition between these two grades of goods at all times, varying in 
degree by the peculiar notion of the buyer. There is only onesense 
in which i can suppose there is no competition between these two 
weights of goods, and that is where the use for the one is unsuit- 

able for the other. Where either may be used there is nec- 
554 ~—essarily competition. At the same price any one having a 

knowledge of the value of a cotton fabric and being willing 
to use a coarse cotton goods such as the defendant company manu- 
factures, the heavier goods would always be preferred, but where a 
lighter goods is desired the lower price proves often more at- 
tractive. 

Q. 266. For how long has your company been manufacturing the 
six grades of brown cotton goods that you have mentioned? 

Ans. The Tennessee Manufacturing Company began to manu- 
facture goods of this general class in the beginning of their oper- 
ations, and have varied the production and the weight as the trade 
has demanded, and the six grades of goods have been created at 
different times during the period of the company’s existence. No 
single date can be made to apply to all six of the grades. 
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Q. 267. How long was it after your connection with the company 
began before you became familiar with the trade, as mentioned by 
you in the opening of your testimony ? 

Ans. My familiarity with the trade began with my connection 
with the trade, and my conviction is that it has been a matter of 
progression ever since. 3 

Q. 268. Has it not been part of your duty to travel throughout 
the country to visit the different jobbers and cotton mills? 

Ans. It is my duty to exercise a general care and supervision over 
the business of the company. At any time that I feel it to be my 
duty to travel anywhere and see anybody I consider it my duty to 
go, but I have no specific duty imposed upon me of calling upon the 
jobbing trade and cotton mills. 

Q. 269. Is it not a fact that.you have frequently, beginning with 
‘ia early connection with the defendant company, visited the job- 

ers and cotton mills throughout the country ? 

Ans. It is a fact that I have frequently visited numerous jobbers 
and numerous cotton mills in the United States. 

Q. 270. For how long a time have you known that the complain- 
ant company branded some of its cotton goods with “ LL?” 

Ans. I cannot answer that question with exact date; generally 
; have known it for many years; I should say six years, more or 

ess. 

Q. 271. With which section of the country does your company 
sell its brown cotton sheetifigs to the greatest extent? 

Ans. This section of the country, Nashville, Tennessee, inasmuch 
as we sell over 50 per cent. in this market. 

Q. 272. Can you give or fix the time when you first branded your 
4-yard goods with “ L L?” 

Ans. I cannot with day and date; it has been possibly eighteen 

months or two years ago. 
550 Q. 273. How did you brand your 4-yard goods previous to 
the adoption of “LL?” 

Ans. Exactly as now, minus the “L L,” the brand being “ Cum- 
berland Sheeting, 4-4;” “ Cumberland ” being in one line, with an 
open-faced letter, “sheeting ” being in a line immediately under it, 
and “4-4” immediately under “sheeting.” 

Q. 274. Is it not a fact that, during the past six years, you have 
been familiar with the 4-yard brown cotton sheetings manufactured 
by the complainant and branded with “,L L?” 

Ans. It isa fact that I have. known of such sheeting on the 
market; my knowledge that it was made by the Lawrence Manu- 
facturing Company is merely a matter of general reputation. 

Q. 275. You have known this for the past six years, have you 
not? 

Ans. As stated previously, more or less. 

Q. 276. During the time of your. connection with the defendant 
company you have kept yourself informed of the market prices of 
4-vard brown cotton goods, have you not? _ 

Ans. I have attempted to keep up with the market price of such 
goods since my connection with defendant company. 
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Q. 277. You have also kept yourself informed or have been 
familiar with the most prominent brands or letters with which 
brown sheetings have been stamped, have you not? 

Ans. I answer, yes; restricted to such brands as may have come 
in direct competition with the goods manufactured by the defend- 
ant company. 

Q. 278. Does your company subscribe for any pamphlet or peri- 
odical that gives the market price and the different brands of brown 
sheeting; if so, what? 

Defendant excepts to parol evidence of the contents of any written 
or printed book, as the book itself is the best evidence. 


Ans. It does. 

Q. 279. What? 

Ans. A newspaper called the “Commercial Bulletin.” Our com- 
pany has subscribed for that paper for ten years, more or less. 

Q. 280. Has your company taken any other such publication ; 
and, if so, what, during your connection with the company ? 

‘Ans. It has, receiving, on subscription, at different periods of time 
during the past ten years, Mackey’s Weekly Price List, published in 
New York, the Financial Chronicle, Hunt’s Merchants’ Magazine, 
and the United States Economist and Dry Goods Reporter, all pub- 
lished in New York, and the St. Louis Dry Goods Reporter, pub- 
lished in St. Louis, Mo. : 

Q. 281. Is it not a fact that these several periodicals give the 

prices of, and the different brands or letters of, the most 
556 prominent brown cotton sheetings, including such goods 
made by the complainant company and stamped “LL?” 

Ans. No. 

Q. —. Do you mean by “no” that. these periodicals do not give 
the prices of brown cotton sheetings or the leading brands thereof 


as manufactured in this country ? 


Ans. I mean that these periodicals referred to do not quote the 
prices of the goods made by this defendant company, understand- 
ing your question previously asked to refer particularly to goods 
made by this defendant company. The St. Louis Dry Goods Re- 
porter has quoted our goods in the past and may or may not now. 

Q. 283. Now, understanding the previous question, No. 281, to 
refer to complainant’s goods in the latter part thereof, what is your 
answer ? 


Defendant excepts to this foregoing question on the ground that 
it is too general, not specifying what particular issue is meant ; 
second, on the ground that it is new matter and is not cross-exami- 
nation upon the subject-matter contained in the direct examina- 
tion, and, third, because it is not competent to show the contents of 
a written or printed book by parol evidence, the printed matter it- 
self being the best evidence. 


Ans. I would not be willing to swear that they have invariably 
given the prices and different brands or letters of the cotton goods 
made by the complainant company, but, answering from my general 
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impression, I should say that the papers mentioned have quoted, 
giving particulars, all the goods made by the complainant com- 
pany, including the “ L L.” 

Q. 284. Is it not a fact that your company sells its four-yard sheet- 
ing tu a large extent in St. Louis market ? 

Ans. Yes, in proportion to the quantity of this grade of goods 

made. 

Q. 285. Such goods were sold there before you adopted the brand 
of “LL,” were they not? 

Ans. Yes. 

Q. 286. To what jobber have you sold mostly your four-yard 
goods in St. Louis? 

Ans. Samuel, C. Davis & Co. 

Q. 287. Is it not a fact that you stamp for this firm your four- 
yard goods with a private brand, accompanied with “LL?” 

Ans. It is not a fact. 

Q. 288. Do you not stamp such goods for this firm with the words 
“Our Own” over the letters “LL?” 

Ans. It is not a fact, and never has been the case. 

Q. 289. How do you brand your “LL” sheetings you sell to this 

house ? 
557 Ans. Just as we brand all the goods we make of this grade, 
Cumberland sheeting 4-4 L L. 

Q. 290. Is it not a fact that before you adopted the use of “ LL” 
on your four-yard sheetings that customers of yours requested it 
done? 

Ans. It is a fact that it was suggested to us to affix “LL” to our 
Cumberland stamp by our customers, the reason being stated that 
“LL” had grown to be accepted by the trade as a distinctive mark 
for four-yard goods, and inasmuch as Cumberland sheeting came 
under that general class, it should carry the distinctive mark for 
four-yard goods. : 


All the answer after the words “ our customers” is objected to by 
complainant's counsel as not being responsive to the question and 
volunteered by the witness. 


Q. 291. And it was in pursuance of such suggestion that you 
adopted “ L L” on your guods? 

Ans. It was. 

Q. 292. At the time of such suggestion did your customers, or 
either of them who made such suggestions, say anything about Law- 
rence “LL?” 

Ans. They did not. 

Q. 293. Did you ever hear “LL” spoken of before you adopted 
it on your goods with reference to the Lawrence goods? 


Defendant excepts to this question because it does not specify the 
time and the place and the person in respect to which such conver- 
sation is called for. 


Aus. I can answer that question both affirmatively and negatively, 
according to the special significance given to it; I have heard the 
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Lawrence L L goods spoken of previous to adopting “LL” asa 
part of our brand; I have never heard “L L” spoken of in connec- 
tion with the Lawrence goods with any special or peculiar signifi- 
cance, as the question might imply, other than that used in connec- 
tion with all goods branded “ L LL,” many of which are well known 
in the trade. 


Q. 294. Is it not a fact that your customers frequently order your 
four-yard goods simply as “ L L” sheeting ? 

Ans. Never; our orders always come “Cumberland sheeting,” 
“Cumberland 4-4,” “Cumberland L L,” varying according to the 
source from whence the order comes. 


Redirect examination by Mr. Dick1nson: 


Q. 295. State the time, as near as you can, when you first received 
any information that “LL” was claimed by the complainant as a 
trade-mark, or that complainant claimed any peculiar right to the 
use of it. 

Ans. The first intimation I had of such a claim was upon re- 


celving notification that the Lawrence Company pro- 
558-560 


posed to bring suit based upon said claim, which was 
about six months ago. 


Q. 296. At the time you began to use “LL” were you or not 


familiar with “LL” used in connection with other brands besides 
the Lawrence ? : 


Ans. I was; several of them. 


Recross-examination by Mr. RAINrEy: 


Q. 297. From whom did you get the notification referred to in 
your answer to question 295, and when with reference to the time 
of bring- this suit? - 

Ans. My first notification came from M. P. Donahue, of Samuel 
C. Davis & Co., of St. Louis, Mo., that such a suit was in prospect; 
that Mr. Rainey, counsel for the complainant, had so informed him 
and would call on me, and in a very short time thereafter—one or 
two days—Mr. Rainey did me the honor to call, and gave formal 
notice, and immediately after his visit the bill was filed and the suit 
began. 

Q. 298. Allow me to refresh your memory. Did your company 
not receive a communication from some person connected with the 
Aurora Cotton Mill, of Aurora, Illinois, that the complainant had 

sued that company for using “L L” and requesting your company 
to join in the defense of the suit against it? 

Ans. My memory cannot be refreshed. We never received com- 
munication from the Aurora Cotton Mills of any sort previous to 
the bringing of this suit. 


Q. 299. Have you read the testimony taken by the complainant 
in this cause? 


Defendant excepts to the foregoing question as irrelevant and 
improper cross-exam ination. ° 


Ans. I have read some portions of it, but not all of it. 
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Re-redirect examination: 


Q. 300. Have you based any of your answers in your foregoing 
deposition upon any information derived from reading such proof ? 


Ans. No, sir. 
GEORGE M. GOODWIN. 


SEPTEMBER 14, 1886. 


Subscribed and sworn to before me this 14th day of September, 
1886. | 
[SEAL. ] J. T. SPAULDING, 
Notary Public. 
My fee, $9, paid by the defendant. 
J. T. SPAUDING, WN. P. 


561. Circuit Court of the United States, Northern District of 
Illinois. 


LAWRENCE MANUFACTURING COMPANY 
vs. 
AURORA CoTTon MILLS. 


In pursuance to agreement of parties the deposition of L. K. 
Scott is taken before F. H. Thatcher, a notary public in and for the 
county of Kaneand State of Illinois. Complainant appears, by its 
counsel, Mr. W. G. Rainey, and defendant by its counsel, Hopkins, 
Aldrich & Thatcher. 


L. K. Scort, being duly sworn, testified as follows: 


Direct examination by Mr. A. J. Hopkins: 


Ques. 73. What is your name, age, occupation, and place of resi- 
dence ? 

Ans. L. K. Scott; 33 years of age; dry-goods merchant; resi- 
dence, city of Aurora, Iliinois. 

Ques. 74. How long have you been engaged in the dry-goods busi- 
ness ? 

Ans. I have been in the dry-goods proper eight years, and for five 
years prior thereto was in a general store. 

Ques. 75. During the 13 years you mention have you had expe- 
rience in buying, selling, and handling brewn sheetings ; and, if so, 
to what extent? 

Ans. Yes, sir; for the past four years I have done all the buying 
for our store of domestic goods, including brown sheetings, and 
prior to that I was stock-keeper of the brown sheeting, and domes- 
tics. 

Ques. 76. Do you know a sheeting in the market of four yards to 
the pound ; and, if so, how many different manufactories, to your 
knowledge, are engaged i In producing that class of sheeting ? 

Ans. There is quite a number ; the Atlantic “ L L,” the Lawrence 
“LL,” the Badger State “ L L,” ‘Beaver Dam “ L L, ” the Shawmut 
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“TL L”—the Shawmut they class as weighing a little more than the 
Lawrence—the Aurora “ L L.” 
Ques. 77. What does the “ L L” mean in trade, as you under- 
stand it? 
562 Ans. In our experience it denotes a certain grade of brown 
sheeting, always running about the same quality. 
Ques. 78. If you want the“ L L’s” of any particular manufact- 
ure how do you give your orders? 


(Question objected to as incompetent and immaterial.) 


Ans. By designating the name of the particular brand that I 
want. 

Ques. 79. In the trade how is this grade or quality of sheeting 
manufactured by the Lawrence Company known ? 

Ans. It is known as the Lawrence “ L L.” 

Ques. 80. What company manufactures the Shawmut “ LL?” 

Ans. I have always understood that it was the seconds of the 
Lawrence “LL L’s” to work off surplus stock. 

Ques. 81. If the trade wanted that grade of sheeting manufact- 
ured by either of the manufacturing companies above mentioned 
by you how would that be designated? Explain fully. 


(Question objected to as incompetent and immaterial.) 


Ans. They would have to call for the brand by its name, say- 
ing that they wanted either the Aurora “ L L,” the Lawrence “ L L,” 
or either of the other “ L L’s.” : 

Ques. 82. You spoke of the Atlantic “LL;” have you had any 
experience with that grade of sheeting in your trade? 

Ans. Yes, sir; I think I have it in stock to-day. 

Ques. 83. What is the fact as to whether or not the Atlantic “ L 
L’s” come in competition in the trade with the “ LL’s” of the 
other manufactories named by you? State fully. 

Ans. Yes, sir; it does; in fact, we have been getting a little more 
for that grade of sheeting than for the others. 

Ques. 84. On what class of goods in the trade do you find the let- 
ters “LL?” 

Ans. It is on a medium fine sheeting, weighing about four yards 
to the pound. : 

Ques. 85. Do the letters “L L” on sheeting indicate in the 
563 trade anything’ other than the grade or quality of the goods? 


(Objected to as leading.) 
Ans. In our experience it has had reference to the quality of the 
goods. 
Cross-examination by Mr. W. G. RAINEY: 


Ques. 86. How long have you handled sheetings stamped with 
“LL?” 

Ans. I think my first experience was with “ L L” sheeting, but it 
has been more in the last six or seven years that I have known 
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them, simply because my first experience was more in boots and 
shoes and groceries than dry goods. 

Ques. 87. What “L L’s” did you first handle? 

Ans. We had the Lawrence “L L” in stock, the Atlantic “LL,” 
and I am not so positive about the other brands, because our stock 
was limited. This relates to my first experience. | 

Ques. 88. Will you state that thirteen years ago, when you first 
had experience in the business, that you handled and sold both the 
Lawrence and Atlantic “ L L’s?” 

Ans. Yes, sir; I think there is not the least doubt of it. 

Ques. 89. When did you begin to handle and sell other “L L’s” 
mentioned by you ? 

Ans. I do not know as I could give any particular date, but it is 
since I have been buying goods for our firm. 

Ques. 90. Have you had instock all the several “ L L’s” you have 
mentioned all the time since you have been purchasing for your 
house ? 

Ans. No, sir; not all the time. 

Ques. 91. Mention those you have had all the time, if any. 

Ans. I do not know that I have had all the brands all the time, 
because for the reason if they had not them in wholesale stock I 
would take one of the other “L L’s.” 

Ques. 92. Have you not kept the Lawrence “L L” all the 
time? 

Ans. No, sir. 
564 Ques. 93. You have purchased the Lawrence “ L L’s” when 
you could get them, have you not? 

Ans. | do not know that I have given them any great prefer- 
ence. 

Ques. 94. Since when did you first handle any other four-yard 
goods branded “L L” beside the Lawrence ? 

Ans. Outside of my first experience that I before mentioned we 
have had other “L L’s” in stock beside the Lawrence. That is a 
pretty hard matter to fix a date, although it was seven or eight 
years ago. 

Ques. 95. This you are positive about ? 

Ans. Yes, sir. 

Ques. 96. ‘From whom have you purchased such goods for the 
past seven or eight years ? 

Ans. As I before stated, I have been purchasing those goods for 
four years of Marshall Field, John V. Farwell, Carson, Pirie, Scott 
& Co. Previous to that I was merely stock- keeper, and did not do 
the buying. 

Ques. 97. Then your familiarity with the trade extends only back 
for four years ? 

Ans. Personally, yes, sir; but with the different grades of goods 
I was full as familiar with for the four years previous to that. 

Ques. 98. With all the “L L’s” you have mentioned ? 

Ans. You could hardly class the Aurora “L L’s” in with that, 
because they have not been manufactured that long. 


_ 


ia 
e 
a 
4 
‘ 
i] 


" 


eae wows @w . 


=e |-§ -@.24R - wo @ — 


"eo « te ote Come oc bew-oe 20 - = 


THE TENNESSEE MANUFACTURING CO. 395 


Ques. 99. Prior to the past four years you have no personal ex- 
perience with how such goods were spoken of in the trade? 

Ans. Well, my experience as stock-keeper required me to be as 
well posted as to the quality of goods as since, because our buyer 
depended upon buying what we wanted for our stock. 

Ques. 100. Last question repeated. 

Ans. I might say that personally I was not acquainted with the 

trade at that time, but still I could be posted as to qualities. 
569 Ques. 101. Will you answer, yes or no, whether prior to 

four years past you had any personal knowledge as to how 
the trade spoke of such goods you have been talking about ? 

Ans. The wholesale trade, no. 

Ques. 102. With what section of the country has your familiarity 
with the trade extended during the past four years ? 

Ans. It has, of course, been the Western. 

Ques. 103. What territory do you wish us to understand by the 
Western ? 

Ans. Such territory as Marshall Field, John V. Farwell, or other 
wholesale houses of Chicago would naturally sell. 

Ques. 104. Do you wish to be understood as saying that you have 
a personal knowledge of the trade and how they talk about these 
goods throughout the entire territory reached by these jobbers? 

Ans. Of course I have not a personal knowledge of those things, 
only as I have talked with the general salesmen of these different 
houses. | 

Ques. 105. Will you say that you have talked with the general 
salesmen of those different houses as to the significance or trade 
meaning of “ LL?” 

Ans. I have in this way: In calling for sometimes Lawrence “ L 
L” or Beaver Dam “ L L” I have been told that they were out and 


_ had none in stock, and would ask me if some other “ L L” would 


not do just as well; that they were just the same. I speak of the 
Lawrence and Beaver Dam, not as referring to those specific brands, 
but as designating some one brand I wanted to call for that my 
stock needed. 

Ques. 106. ‘When you would ask for such “ L L” goods the sales- 
man would understand what particular brand you wanted, would 
he not? 

Ans. If I designated the name. 

Ques. 107. Did you never hear such goods spoken of as simply 
Ts L L’s? 9 

Mr. Hopkins asks, “ What do you mean by that?” To which 
Mr. Rainey said, “ Now, Mr. Hopkins,” when the witness said, “ I 
was about to ask the same question.” 


566 Ques. 108. Question repeated. 


Adjourned at 12 o’clock noon of said day. 
Resumed at 1.30 p. m. of said day. 


Ans. Of course you have reference to the brands we have spoken 
of before? If you do, why, yes, sir. 
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Ques. 109. Should a travelling salesman from either of the houses 
mentioned by you come into your store and ask you if you wanted 
any “L L’s” you would understand what he meant, would you not? 

Ans. Yes, sir; and if I wished any “L L’s” I should designate 
which brand I wanted, if I wished any. 

Ques. 110. Before you heard of the Badger State, Beaver Dam, or 
Aurora “LL” you would understand such a question to mean Law- 
rence “LL,” would you not? 

Ans. Of course, before those goods were made I might, but since 
my days in active mercantile life those names have been familiar in 
the trade. 

Ques. 111. What do you mean by the trade? 

Ans. Men I buy goods of. 

Ques. 112. Then you mean by the trade the houses of Marshall 
Field & Co., John V. Farwell & Co., Carson, Pirie, Scott & Co., do 
you not? | | 

Ans. Yes, sir; or any other wholesale house with whom we deal. 

Ques. 113. Do you buy “LL” sheetings from any other houses 
than the three mentioned ; if so, from whom ? 

Ans. I think we have bought some from Jas. H. Walker & Co. 

Ques. 114. Then you mean these four houses as the trade when 
speaking of “LL” goods, do you not? 

Ans. Yes, sir; although I could buy them of any of the houses 
we buy goods of in New York. 

Ques. 115. My question is, what do you mean by the trade in 
your previous answers in talking about “ L L” sheetings? 

Ans. I have reference to Chicago houses. 
567 Ques. 116. Do you wish to be understood that “ the trade,” 
as represented by these four houses, understand that “LL” 
means no more than a particular quality of goods? 

Ans. I have been so eduvated by them in my own experience. 

Ques. 117. Will you state it as a fact that all of these houses do 
not understand anything more than “goods of a particular quality” 
when “ L L” is mentioned ? 

Ans. I am not prepared to give the expression of any wholesale 
house; all I can say is that individual salesmen representing such 
houses, whom I have come in contact with, have so made me un- 
derstand. 

Ques. 118. Please mention. the name or names of the salesmen at 
these respective houses who have stated to you that “LL” only 
means “goods of a particular quality.” 

Ans. L. McWilliams, cf M. Field’s; George Harvey, of Farwell’s ; 
R. H. Moulton, of Carson, Pirie & Scott’s; Hastings, of James H. 
Walker. I think his first name is Henry. 

Ques. 119. Give the times and places when you heard these men 
say that “LL” only meant goods of a particular quality, and state 
the circumstances why they made such statements to you. 

Ans. I would most certainly have a powerful memory if I could 
remember dates and times of all things that were talked and men- 
tioned in reference to grades and qualities of goods with those gen- 
tlemen. I might say in answer to the latter part of the question that 
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very often the thing happens that they would be out of a certain 
brand of goods, and will show me some other make equally as good 
to take the place. 

Ques. 120. That is what you mean, then, by saying that these | 
men have very often told you that “LL” only means “goods of 
particular quality,” »’ is it? 

Ans. Yes, sir; with my own knowledge. 

Ques. 121. Now will you undertake to say that these men under- 
stand “LL” only to mean the same that you have stated that you 

understand it to mean ? 
568 Pe a Yes, sir; unless they think different from what they 
ta 

Ques. 122. I repeat a former question in substance: Will you 
swear that these men, or either of them, ever told you that “LL” 
only means goods of a particular quality? If so, state which one, 
and when, and where. 


(Defendant objects to the question because it has already been 
answered.) 


Ans. As I have said before, I think each one has told me; I am 
not so sure about Mr. Hastings; and as to date and place, it is im- 
possible to give them. 

Ques. 123. Did they, or either of them, use the language so often 
repeated in my question—w. e., that, “TL” only means ‘goods of a 
particular quality ? 

Ans. That would be the meaning of what they would say; per- 
haps not in so many words, but that is what they would lead me tu 
infer from their language. 

Ques. 124. Would not these be the facts of the case: You would 
ask for the Lawrence “L L,” or some other “ L L,” and they would 

say “ We are out of that, but have another ‘ L L’ just as good,” or 
this in substance? 

Ans. Yes, sir; without giving the Lawrence “LL” any more 
prominence than any of the others. 

Ques. 125. Are you a stockholder in the Aurora Cotton Mill Com- 
pany, or in any manner Interested in it? 

Ans. No, sir. 

Ques. 126. You have been informed of the nature of this suit, and 
what it is desired to prove by you, have you not? 

Ans. No, sir. I knew there was a suit, but did not know that I 
was to be a witness. 

Ques. 127. Why did you come here if you did not know you were 
to be a witness ? 

Ans. Well, I might have answered that, that I did not know that 
I was to be a witness until they came to me this morning and got 
me for a witness, and then I did not know what was required of me. 

Ques. 128. Do you wish to be understood as saying that 

569 “the trade” always speaks of, orders, buys, and seils four-yard 
brown sheetings, such as we have been talking about, by 
designating the name of the particular manufacture desired, or may 
they not sometimes speak of, buy, and sell the same as “ L L?” 
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Ans. I do not know how the order, but I know that they do sell 
in that way. If I should order a bale of “L L’s” without designat- 
ing the brand I have no doubt but that a return letter would come 
asking me which one of the “ L L’s” I wished. 

Ques. 129. Will you say as a fact that the trade always speak of, 
orders, buys, and sells such goods by designating the name of the 
manufacture wanted ? : 

Ans. I do not say that they do, but I should think it would be a 
necessity. 

Ques. 130. Will you say as a fact that such goods are never spoken 
of, ordered, and sold simplv as “ L L” and without mentioning any 
manufacture ? 

Ans. Never to me. 

Ques. 131. Then your deposition should be qualified and confined 
to your personal experience ? 

Ans. I have endeavored all through my testimony to only give 
knowledge of the facts as [I have heard them, along with my own 
experience. : 

Ques. 132. Last question repeated. 

Ans. Yes, sir; with these parties. 


Redirect examination by Mr. A. J. HopxKins: 


Ques. 133. How does the Aurora “ L L” compare with the Law- 
rence “L L?” 

Ans. I consider it equally as good. 

Ques. 134. Is it or not considered a better quality of sheeting ? 

Ans. I consider it full as good. Ido not know as there is much 
difference in the two grades. 


Recross-examination by Mr. RAIngy: 


Ques. 135. How long have you handled the Aurora “ L L’s?” 
570 Ans. I can’t tell that exactly ; we handled about the first 
| “YT, L’s” the mill made. 
Ques. 136. Since then have you handled any other “L L’s;” if 
so, which ? 
Ans. Yes, sir; all these which have been spoken of, except the 


Shawmut “ L L.” 
L. Kk. SCOTT. 


STATE OF ILLINOIS, is 
County of Kane, 


I, Frank H. Thatcher, notary public in and for the county of 
Kane, in the State of Illinois, hereby certify that the foregoing depo- 
sition of L. K. Scott was taken before me by consent of the parties ; 
that at the taking of the deposition of said L. K. Scott complainant 
was represented by Mr. W. G. Rainey and the defendant by Mr. A. 
J. Hopkins; that before the taking of said deposition the witness 
was duly sworn by me, and that the said deposition was written out 
by me and signed by the witness in my presence. 

I further certify that the fees for taking said deposition are $4.00, 
and were not paid. 
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Witness my hand and notarial seal this 23d day of October, A. D. 


1886. 
F. H. THATCHER, (seAt.] 
Notary Public in and for the County of 
Kane and State of Illinois. 


571 Circuit Court of the United States, Northern District of Illi- 
nois. In Chancery. 


LAWRENCE MANUFACTURING COMPANY 
vs. 
AURORA Cotton MILLS. 


In pursuance to agreement of said parties the deposition of 
Ernest S. Hobbs is taken on behalf of defendant before Frank H. 
Thatcher, a notary public in and for the county of Kane, State of 
Illinois. : 


Complainant appears by its counsel, Mr. W. G. Rainey, and de- 
fendant by its counsel, Hopkins, Aldrich & Thatcher. 


ERNEST S. Hosss, being duly sworn, testified as follows : 


P Ques. 137. What is your name, age, occupation, and place of resi- 
ence ? ‘ 

Ans. My name is Ernest S. Hobbs; age, 86; Aurora, []linois. 

Ques. 138. What position do you hold, if any, with the defend- 
ants ? | 

Ans. J] am superintendent of their mill. 

Ques. 1389. How long have you held that position ? 

Ans. Since March 15, 1884. 

Ques. 140. Were you engaged in the manufacture of cotton goods 
prior to your engagement with the defendant? 

. Ans. I was. 

‘Ques. 141. Where, for whom, and in what capacity? State fully. 

Ans. With the Leigh M’f’g Co., of Boston, Mass.,during 1874 and 
1875, as superintendent of their mills; then with the Matthews 
Cotton Mills, of Selma, Alabama, until March, 1884, as superintend- 
ent of that mill. 

Ques. 142. What is the fact as to whether those two cotton manu- 
facturers, during the time you mentioned, were engaged in the 
manufacture of brown sheeting? 

Ans. They were engaged in the manufacture of such sheet- 

ing. 
572 Tne 148. From your several positions above mentioned, 
what have vou learned in the way of experience and observa- 
tion as to the working of other mills in the country as to the 
manufacture of brown sheeting. 

Ans. Brown sheeting is made essentially alike by all mills, the 
difference in kind being merely a difference in the number of the 
yarn used and the closeness with which the fabric is woven. 

Ques. 144. What is the fact as to whether you have become 
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acquainted with the various kinds of sheetings manufactured by 
the different cotton mills in the United States. 

Ans. I would not say, I am acquainted with them all, but I have 
somewhat extended knowledge. 

Ques. 145. Name some of the mills whose manufacture you are 
familiar with. 

Ans. Pepperel Mills, of Biddeford, Maine; the Laconia Mills; 
the Androscoggin Mills, of Lewiston, Maine; the Lockwood Mills, of 
Waterville, Mains; the Cabbot M’f’g Co., of Brunswick, Maine: the 
York M’f’g Co., of Saco, Maine; the Atlantic Mills, Lawrence, Mass. ; 
the Tremont and Suffolk Mills, of Lowell, Mass.; the Boot, of the 
same place; the Lawrence M’f’g Co., the Evansville Cotton M’f’g 
Co., the Pacolet M’f’g Co., the Graniteville Mills, the Janesville Cot- 
ton Mills, Beaver Dam, the Tennessee M’f’g Co. 

Ques. 146. Are you familiar with the stamp or trade marks or 
devices employed to designate certain grades of sheeting manufact- 
ured by several of the companies named by you? 

Ans. To some extent. 

Ques. 147. Do you know the trade-mark used by the Evansville 
people on their four-yard sheeting ? 

Ans. They use Crescent City ‘“‘L L” for the present. 

Ques. 148. What does the “ LL” indicate on the sheeting of the 
Evansville people? 


Objected to by Mr. Rainey. as incompetent and irrelevant. 


573 Ans. I believe it simply is used to designate one of the 
grades of sheeting made by them. 
Ques. 149. Don’t you know? 


Objected to on the same ground as before. 


Ans. Yes. 
Ques. 150. What does it then indicate? Explain fully. 


Same objection. 


Ans. It indicates a grade known as weighing about four y sete’ to 
the pound. 

Ques. 151. I wish, Mr. Hobbs, you would describe fully in your 
answer the trade-mark used by the Evansville people on the grade 
of sheeting of four yards to the pound. 


Same objection. 


Answer. The caption, Crescent City Mills, is taken from the name 
of the town that has been called the Crescent City. The figure of. 
the crescent simply emphasizes the idea expressed in the words; 
the letters “LL” are used to designate the quality of the sheeting. 

Ques. 152. Is the trade-mark of the Evansville Co. of such a char- 
acter that it would be mistaken in the trade for the trade-mark of 
the same grade of sheeting of the Lawrence Co., or the Aurora Co., 
or any other company using the letters “LL” ona certain grade 
of sheeting ? 


Same objection. 
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Ans. It is not; the design being expressly or for the express pur- 
pose of preventing such confusion. 

Ques. 153. Is the company of which you say you are superin- 
tendent manufacturing a grade of sheeting upon which the letters 
“LL” are stamped ? 

Ans. It is. 

Ques. 154. Is that company manufacturing more than one grade 
of sheeting? 

Ans. It is. 

Ques. 155. Upon what grade of sheeting are the letters “LL” 
stamped ? 

Ans. Upon the grade weighing four yards to the pound. 

Ques. 156. Has your company, the defendant in this case, 
574 a trade-mark for its sheetings? And, if so, state fully what 
it is. 

Same objection. 


Ans. Well, in the case of the four-yard sheeting we adopted the 
word “Aurora,” with the picture of a rising sun immediately below 
it, the word “fine” immediately under, and the word “ sheetings ” 
at the top of a monogram A.C. M., then the letters “LL” to de- 
note the grade; all of the same constitutes our trade-mark. 

Ques. 157. Does that trade-mark resemble the trade-mark of the 
Lawrence Co. ? : 

Ans. Not to my mind. 

Ques. 158. What is the trade-mark of the Lawrence Co. on the 
same grade of sheeting? 

Ans. It has the words “ Lawrence” and “sheetings” arranged in 
a noble form, with the word “mills” in the’centre, a crest of a bull 
rampant, or a bull’s head, and the letters “ L L.” 

Ques. 159. Is there any difference in the kind of lettering used by 
the Aurora Co. and the complainant, the Lawrence Co.? If so, ex- 
plain what the difference is. 

Ans. The Aurora Cotton Mills use what is known as the orna- 
mental block lettering, while the Lawrence Mills use the solid 
letters. 

Ques. 160. If the two trade-marks were placed on the counters in 
any wholesale or retai] stores would any person of ordinary intelli- 
gence mistake the one trade-mark for the other ? 


Objected to as leading. 


Ans. I think not. 

Ques. 161. What do the letters “LL” on sheeting indicate among 
manufacturers and the trade ? 

Ans. They indicate a grade or quality of sheeting that weighs 
about four yards to the pound. 

Ques. 162. With those letters standing alone, do they or do they 
not indicate the manufacturer or origin of the goods? 

Ans. They indicate nothing but that the sheeting so stamped is 
of the four-yards grade or quality. 
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575 Ques. 163. At the time that the Aurora Co. was organized 

and commenced the manufacture of “L L” sheetings, as 
explained by you, was there any intention on the part of you, as 
the superintendent or the managers of the company, to adopt the 
trade-mark of the Lawrence Co. or to place the Aurora Cotton Mills 
product on the market for Lawrence goods? 


Same objection and also because incompetent and immaterial. — 


Ans. There was not. 

Ques. 164. How did your company happen to use the letters “ L 
L” on a certain grade of sheeting in connection with the trade-mark 
above given by you? 


Same objection. 


Ans. They use the letters “LL” on their four-yard goods for the 
reason that such 4-yard goods are known to the trade as “LL” 
goods. I should—that don’t fully explain my meaning; I mean 
that the letters “ L L” have been so long used on four-yard sheeting 
by the different mills manufacturing four-yard sheeting that they 
convey to the trade the grade and quality of the goods so marked 
without other explanation. 

Ques. 165. And when used in connection with the mill or com- 
pany manufacturing that grade of goods they indicate what? 

Ans. That the goods weigh four yards to the pound or there- 
abouts. 

Ques. 166. Does the Lawrence Co. manufacture more than one 
grade of “L L” sheeting; and, if so, what names are the grades 
known in the trade? 


Same objection. 


Ans. They do; their names are known as the Lawrence “ L L” 
and -the Shawmut gis Oe Pigg 

Ques. 167. Has the Lawrence Co. manufactured the Shawmut as 
long as it has the Lawrence “LL?” 

Ans. I don’t know. 


576  Cross-examination by Mr. Rainey: 


Ques. 168. Are you a stockholder of the defendant Co. ? 

Ans. I am. 

Ques. 169. When was it organized ? 

Ans. Organized in 1883. 

Ques. 170. When did it begin to manufacture brown sheeting? 
Ans. Oct. 1st, 1884. 

— 171. When did it begin to stamp “LL” on its four-yard 
oods 

Ans. With the first piece of goods manufactured. 

Ques. 172. You were the superintendent of the mills at that time ? 
Ans. I was. 

Ques. 173. You have stated in your direct examination that you 

were familiar with the several cotton mills in the country. State how 


you becaine so familiar with them and their manufacture. 
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Ans. The familiarity spoken of is the result of study, with a 
desire to know all that could be learned about my business. 

Ques. 174. Would your answer be the same with any special 
reference to Evansville M’f’g Co.? 

Ans. In reference to that company my information has been more 
minute and particular than that derived from any general observa- 
tion in other mills. 

Ques. 175. How did you obtain such information ? 

Ans. I have been—I assisted, in other words, in the engineering 
and building operations at the time that company made additions 
to its mill and to its manufactured goods. 

Ques. 176. Were you in the employ of that company? 

_— The superintendent of that mill employed me at the time 
stated. 

Ques. 177. When was that and for how long? 

Ans. It was during the last three months of 1883 and the 
o77 first three months of 1884, extending through a period of six 
months. 
‘ Ques. 178. Who was then superintendent of the Evansville M’f’g 
10. | 

Ans. Mr. R. M. Hobbs, my father. 

Ques. 179. Is he now present and has he been present during the 
taking of your deposition ? 

Ans. Yes, sir. 7 

Ques. 180. You have stated that:you knew the trade-mark of the 
Evansville Cotton M’f’s Company and have described what you 
— was its trade-mark. How do you know that to be its trade- 
mark ? 

Ans. I have no special knowledge other than that stated. 

Ques. 181. What have you stated to be your knowledge on this 
point? 

Ans. I stated that I knew the trade-mark described to be used by 
them. 

Ques. 182. How do you know what you have described is a trade- 
mark ? 

Ans. I understand that any device by constant use by the same 
party becomes a trade-mark. 

Ques. 183. That does not answer my question and the same is re- 
eated. 

Ans. I know they put that on the goods manufactured by them. 

Ques. 184. That is what you mean, then, when you stated that 
the word and device described by you in your direct examination 
as used by the Evansville M’f’g Co. was its trade-mark ? 

Ans. It is. 

Ques. 185. While you were with the Evansville Company was it 

using the device you have described ? 

Ans. It was. 

Ques. 186. Is it using it now? 

Ans. I think so. 

Ques. 189. Were you familiar with its manufacturing of brown 
cotton sheeting at that time? 


404 ‘THE LAWRENCE MANUFACTURING CO. VS. 


578 Ans. Somewhat so. 
Ques. 190. Did it stamp all its manufacture with the device 

you have described ? 

Ans. It did not. 

Ques. 191. Did it stamp all its four-yard sheetings with that de- 
vice ? 

Ans. I don’t know that either. 

Ques. 192. What is your recollection of that? 

Ans. My recollection is that they did not stamp all of their four- 
yard sheeting with that device. 

Ques. 193. Do you know what the output of the Evansville Cot- 
ton M’f’g Co. was at that time? You may confine your answer to 
four-yard goods. 


Objected to as not being proper cross-examination and as being 
irrelevant and immaterial. 


Ans. I do not. 

Ques. 194. How many looms were they using at that time on four- 
yard goods? Give the best impression you haveif you do not know 
accurately. 


Same objection. 


Ans. I have no definite idea. 
Ques. 195. Do you know how many looms they are using now on 
four-yard goods? 


Same objection. 


Ans. I do not. 


Adjourned until 11 o’clock Thursday morning by agreement of 
parties. 


Examination resumed Thursday morning, Oct. 28th, pursuant to 
previous agreement. 


Same parties as before. 


Ques. 196. How long have you been familiar with the significance 
in the trade of “ L L,” which you have stated in your direct exam- 
ination belongs to its use ? 

Ans. Six or eight years. 

Ques. 197. With what “L L” have you been familiar with during 
these six or eight years ? 

Ans. Well, with the Atlantic, the Lawrence, the Badger State; 

that is all I am able to state. 
579 Ques. 198. Please repeat what significance “LL” has in 
the trade when applied to brown sheeting. 

Ans. It signifies that the sheeting so marked is of a grade that 
weighs about four yards to the pound. 

Ques. 199. Do you understand that the Atlantic “L L” is a four- 
yard goods? 

Ans. It is. 

Ques. 200. Is it so known in the trade? ot 
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Ans. It is really in the trade a lighter goods, but is sold as four- 
yard goods to a great extent. 

Ques. 201. I repeat my question ; do you understand that brown 
sheetings in the market branded Atlantic “ L L” is a four-yard 


goods? 


Ans. I do. 
Ques. 202. How long have you been familiar with other four-yard 


goods in the trade net branded with “LL?” 

Ans. I am not so familiar with those goods as to state any definite 
time. | 
Ques. 203. You know that there are in the trade several different 
manufacturers of brown sheetings that are not branded “ L L,” do 
you not? 

Ans. I have no certain knowledge of it. 

Ques. 204. You do know there are several kinds of brown sheet- 


ings, or, rather, several different weights of brown sheetings, do you 
not ? , : 

Ans. I do. 

Ques. 205. Do you know of a quality of brown sheeting known in 
the trade as five-yard goods? 

Ans. I do. : 

Ques. 206. Mention any particular brands that you can think of. 

Ans. The Utica Mills, N. Y., manufacturer of five-vard brown 
sheeting; the Evansville M’f’g Co. manufacture five-yard brown 
sheeting; the Aurora Cotton Mills manufacture five-yard brown 
sheeting. : 


Ques. 207. Is that all you know? 
Ans. That is all I can enumerate at the present. 


580 Ques. 208. Do these five-yard goods come into competition 
in the trade with four-yard brown sheeting ? 


Objected to as not being proper cross, irrelevant, and immaterial. 


Ans. I don’t know that they do. — 
Ques. 209. Are they sold at the same price? — 


Same objection. 
Ans. I don’t know as to prices of goods. 
Ques. 210. You know nothing about the prices of goods? 


Ans. I know something, of course. 
Ques. 211. What do you know as to the price of four-vard and 


five-yard brown cotton sheeting? State whether they are the same; 
and, if not, state which is the higher-priced goods. 


Same objection. 


Ans. I believe that generally four-yard goods sell at a higher 


price per yard than five-yard goods. 
Ques. 212. Assuming that to be true, would you then say that 
five-yard goods come into competition in the trade with four-yard 


goods ? 


Same objection. 
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Ans. Not generally. 

Ques. 213. Don’t you know it to be a well-known fact in the trade 
that the Atlantic “LL” brown cotton sheetings are known, spoken 
of, and quoted as five-yard goods? 

Ans. I do not so know it. 

Ques. 214. Did you never hear it said that they were five-yard 
goods? 

Ans. I don’t remember anything about it. 

Ques. 215. What brand, if any, has given to the trade the signifi- 
cance that “LL” means four-yard goods ? 

Ans. Not any one particular brand, but it is so generally used and 
has been for so long a time so used that any person at all familiar 
with sheetings so understands it. 

Ques. 216. Will you swear it as a fact that no one manufactare or 

mill has tended to give the trade significance to “L L” which 
581 you have mentioned—that is, that it means four-yard goods, ; 

more than any other mill or manufacture you have men- 
tioned ? 

Ans. I do not understand that to be the case. 

Ques. 217. In a previous answer you have stated that no particu- 
lar brand has given to the trade the significance that “LL” means 
fcur-yard goods; my last question is, will you swear this to be true 
as a fact? 

Ans. I will, as far as my knowledge is concerned. 

Ques. 218. That knowledge is limited, if I understand your pre- 
vious answers, so far as it refers to four-yard goods, to the Lawrence 
“LL,” Badger State “LL,” Aurora “ L L’s,” Evansville “ L L’s;” So 
is this correct ? 

Ans. It is not. There are many other brands of “LL” whicb I 
have seen, and have some knowledge of, that I can’t call to mind 
just at present. ° 

Ques. 219. Do you come in direct contact with the dry-goods 
trade who buy and sell “ L L” sheeting ? 

Ans. Not as a salesman, but as the manufacturer usually does 

‘with the trade that handles goods manufactured by him. 

Ques. 220. Do you sell to the trade yourself? 

Ans. Since my connection with the defendants I have sold largely 
the goods made by them. 

Ques. 221. Previous to your connection with defendant’s Co. did 
you come into contact with the trade in buying or selling “LL” 
goods? 

Ans. I did not. | 

Ques. 222. Then your knowledge as to the trade significance of 
“LL,” which you have mentioned, extends no further back than 
your connection with defendant's Co.; is that true? If not, state . 
how far back you have such knowledge. 

Ans. That knowledge extends back six or eight years. 

Ques. 223. You did not obtain such knowledge by handling “ L 
L” sheetings, did you? 

Ans. Not by selling directly to the trade myself, but by my con- » 
tact with the trade as a manufacturer. , 
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582 Ques. 224. Did you ever manufacture any “LL” sheeting 
before your connection with defendant Co.? 

Ans. I did not. 

Ques. 225. Did you ever buy or sell any before that time ? 

Ans. I did. 

Ques. 226. For whom, when and where, and what “ LL?” 

Ans. Bought it for myself; have bought several brands; as to 
when, it has extended all through my buying of any cotton goods, or 
rather whenever I have wanted any of those goods for any purpose ; 
as to where, I can’t state definitely. 

Ques. 227. My question asked you what “ L L” you bought. 

Ans. I can’t enumerate. 

Ques. 228. But you do swear as a fact that you have made yvour- 
self familiar with “LL” sheeting by purchasing the same, several 
different brands of the “ L L,” for your individual use, before your 
connection with defendant’s Co. ? 

Ans. I did not say that my familiarity with “L L” goods was - 
acquired by any purchases of “ L L” goods that I made, but that 
the familiarity was acquired as a manufacturer of brown sheeting. 

Ques. 229. What do you mean, then, by your previous answer to 


‘my previous question as to how you obtained your familiarity with 


“LL” sheetings previous to your connection with defendant’s Co? 

Ans. I mean that my familiarity with “LL” sheetings previous 
to my connection with defendant’s Co. was obtained through study, 
in the examination of different cotton goods with a view of select- 
ing some or more as articles of manufacture, in starting new mills, 
or in changing the manufactured articles of the mills with which I 
have been connected. 

Ques. 230. In what way did you study this question ? 

Ans. I mean that as a manufacturer I studied itas such. I can’t 
get it no better. 

Ques. 231. Siew you have been.manufacturing cotton goods 

583 have you not been accustomed to read the different dry-goods 

periodicals giving the quotations of such goods and the 
manufactures of the different “L L” feur-yard sheetings ? 

Ans. I have been accustomed to note the prices as they have 
varied from time to time as they appear in the daily papers. 

Ques. 232. Have you not known for six or eight years past of the 
popularity and reputation in the trade of the “ L L” sheetings man- 
ufactured by the Lawrence M’f’g Co.? 

Ans. I have not known that the “ L L” sheetings manufactured 
by the Lawrence M’f’g Co. have had any peculiar popularity over 
those manufactured by any other company. 

Ques. 238. Will you say, as a fact, that in the trade the four-yard 
sheetings branded “LL” and manufactured by this company has 
no greater popularity and is no better known in the trade through- 
out the country than the Aurora “ L L?” 


Question objected to as irrelevant, immaterial, and not proper 
cross-examination. — 

Ans. It is better known, of course, on account of the longer time 
it has been known on the market. 
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By Mr. HopxkIns: 

Ques. 234. Is that all of your answer? If not, proceed and answer 
the question. 

Ans. I know nothing of popularity. It would be simply an ex- 
pression of opinion for me to make a statement. 

Ques. 235. I repeat, now, my previous question, and I desire a 
categorical answer thereto: “ Have you not known for six or eight 
years past of a popularity and reputation in the trade of the “LL” 
sheetings manufactured by the Lawrence M’f’g Co.? 

Objected to as not being proper cross-examination, as irrelevant’ 
and immaterial. 


Ans. I know that the goods spoken of have been on the market a 
great many years, but I know nothing of the extent to which they 
have been manufactured or sold. 

Ques. 236. My question is, Mr. Hobbs, and a question that 
584 you can answer by yes or no, whether you have known for 
six or eight years of the popularity and reputation in the 

trade of the “ L L” sheetings made by the Lawrence M’f’g Co.? 

Same objection, with additional one that the question is already 
answered. 

Ans. As I understand popularity and reputation, I know nothing 
of the extent of the popularity or reputation of the goods you men- 
tion. 7 
Ques. 237. Did I ask you anything of the extent of the popularity 
and reputation of these goods? 


Ans. I think you did. 
Ques. 238. If you so understood the question, allow me to correct 


you by saying I did not use the word “ extent.” I simply asked you 
whether you have known for these years of the popularity and repu- 
tation of these goods. 

Ans. Not other than is stated. 

Ques. 239. Please repeat again how it has been stated. 

Ans. It has been stated that I have known the Lawrence M’f’g 
Co. to have had Lawrence “ L L” goods on the market for six or 
eight years. 

Ques. 240. Who designed the device which you have described as 
the trade-mark of the Aurora Cotton Mills? 


Adjourned until 1 p. m. 
Examination resumed at 1 p. m. 


Ans. The entire board of directors had something to do with it, 
besides others not interested in our mill. 

Ques. 241. Are you one of the directors—were you at.that time? 

Ans. I was not. | 

Ques. 242. Who were the directors at that time? 

Ans. John Van Nortwick, C. L. Hoyt, A. J. Hopkins, Joseph 
Reising, Alonzo George, S. F. Hobbs, N. R. Hobbs, C. C. Earle, J. QO. 


Curry, W. W. Bishop, J. J. Davis. 


-~- 
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f Ques. 243. Were either of these directors at the organization of 
f this company familiar with the manufacture of cotton sheeting; if 
' so, which ones? 
585 Objected to as not being proper cross and immaterial 

: : and irrelevant. 
é Ans. I don’t know. 
‘ Ques. 244. Did you have anything to do with getting up the so- 
° called trade-mark of the defendant’s Co. ? 

aS Ans. I did. 

é Ques. 245. What part of it did you suggest ? 
| Ans. No particular part; anything more than a general idea. 
( Ques. 246. Who suggested putting “ L L” on it? 
Ans. I don’t know who made the suggestion. 
‘ Ques. 247. Was it discussed in your hearing? 
¢ Ans. I think it must Lave been. 
Ques. 248. Why was it put on the four-yard goods? 
‘ Ans. Because the goods are four-yard goods. 
. Ques. 249. Is that the only reason why “LL” was put on the 
,  four-yard goods? 
e Ans. The only reason known to me. 
; Ques. 250. Do you stamp all your brown sheetings with the same 
, device as you do your four-yard goods ? 
b Ans. We do not. 

me : Ques. 251. Wherein is it different ? 
, Ans. On some of our sheeting we have the words “Aurora Cot- 

_ ¢ tons,” with monumental scroll between these words; that is the only 

* — difference in our brands, 
| Ques. 252. Do you put “LL” on any other of your goods than 
» four-yard goods? 
" Ans. We do not. 
; Ques. —. How do you fold those “LL” _ ? 
Objected to as not being proper cross and as being immaterial. 
Ans. We fold them once; it is Just single fold. 
’ Ques. 253. How wide will tlhe bolt be when folded ? 
Ans. 18 inches. 
’ Ques. 254. Is it not a fact that the “LL” on those sheetings is 
| gtamped below the word “ sheeting ?” 

_ é Ans. It is. 


586 Ques. 255. In the same relative position to the word sheet- 


ing as upon the Lawrence as they occur on the Lawrence 
sheetings ? 


6 
$ 
; Ans. “They are in the same ‘relative position. 
Ques. 256. How about the color of the ink, as compared with that 
“  § of the Lawrence, with which the stamp is made? 
. Ans. The color is blue; both blue. 
‘ Ques. 257. You had a design, then, in placing “LL” on four- 
yard goods, did you not? 
t Ans. We did. 
die | Ques. 258. At the time you commenced manufacturing your 
‘ 52—1039 : 
( 
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“T, L” sheetings you knew they would be placed in the market in 
competition with the “LL” sheetings manufactured by the Law- 
rence Mills, did you not? 

Ans. We did. 

Ques. 259. Was it not the expectation of you and those associated 
with you that the letters “LL” stamped on your goods would at- 
tract the attention of the buyer? 

Ans. No. 

Ques. 260. Did you not suppose and do you not now believe that 
the “ L L” on those sheetings would be seen by the buyer? 

Ans. I do. 

Ques. 261. They are so placed on your sheetings to be seen by the 
buyer, are they not? 

Ans. Yes. 

Ques. 262. At the time “ L L” was selected for these sheetings was 
it not done for the purpose of attracting the attention of the buyer? 

Ans. Not for that purpose expressly. 

Ques. 263. But that was one of the purposes, was it not? 

Ans. I suppose the same reason applied to any other letters or 
words on the sheeting would be considered the same. 

Ques. 264. You have evaded rather than answered my question. 
Will you please answer it ? 

Ans. In my answer I mean to convey the idea that the 
587 letters “ L L” were not placed on our sheetings to attract any 
more attention than any other part of the brand would. 

Ques. 265. But you did expect that it would attract attention, 
more or less ? 7 

Ans. We expected that whoever bought the goods would see it. 

Ques. 266. You expected it to be seen by the would-be customer 
before he made a purchase, did you not? 

Ans. Certainly. | 

Ques. 267. Do you know anything about for what purposes four- 
yard brown cottons are used ? 

Ans. They enter largely into both domestic and manufacturing 
uses. 

Ques. 268. To what class of consumers is it usually sold for do- 
mestic purposes ? 

Ans. To all classes. 

Ques. 269. Do you know anything about the general run of pur- 
chasers of such goods who use the same for domestic purposes ? 

Ans. I do not. 

Ques. 270. Have you any personal familiarity with the retail trade 
in such goods? Ets 

Ans. To no great extent. 

Ques. 271. You cannot state, then, whether or not the “LL” on 
your four-yard sheeting would tend to induce such customers to be- 
lieve they were the goods made by the Lawrence M’f’g Co. ? 

Ans. I never heard of such a case happening. ; 

Ques. 272. Again you bave evaded rather than answered my ques- 
tion ; please answer the same. 

Ans. I don’t know anything about it. 
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~ Ques. 273. What is the output of the present defendant Co. in 
four-yard goods ? 
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Objected to as no part of the direct examination, and as being im- 
material and irrelevant. 
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Ans. I can’t state without referring to the books. 
Ques. 274. Cannot give us your best impression of such output? 
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588 Same objection. 
= Ans. We probably have averaged about four bales a day. 
' Ques. 275. How many yards to a bale? 
Same objection. 
é Ans. 1,200. 
‘ Ques. 276. Where are your goods sold—I mean to what jobbers ? 
a Same objection. | 

Ans. We have sold to Chicago jobbers and the jobbers of Mil- 
4 waukee, St. Paul, Kansas City, St. Louis; I guess that will do. 
' Ques. 277. Do you stamp any of, your four-yard sheetings with 
° “LL” on them and also with any private brand for any of your 
: customers ? 
. Same objection. 

oi ‘ Ans. We do. 

- / Ques. 278. For whom do you stamp such goods and how is it 

¢ done ? 
: Mr. Hopkins states to the witness that if the defendant Co. has 
y any dealer who uses a private mark or brand and the understanding 
: with that dealer is that that brand should be kept private, that he 
; can decline to answer the question if he chooses. 
: Ans. I decline to answer the question. 
Ques. 279. The question is two-fold——-which part of it do you de- 
. cline to answer ? 
t Ans. Both parts. 


Ques. 280. That is, as I understand you, you decline to give me 


the name of your customer for whom yor stamp your four-yard 
goods with “LL” and a private stamp ? 
Ans. I do. 


Ques. 281. And also you decline, under the instructions of your 
counsel, to tell how you so stamp such goods ? 


Ans. I do as applied to private stamps. 


Ques. 282. Notice is here give to counsel for the defendant 

589 thav if he insists upon instructions to witness and witness 
declines to answer, in accordance to such instructions, the last 
‘question so put to him, that a motion will be made at the proper 
time to strike said deposition off from the files of the court, if coun- 
sel for complainant see fit so to do, and counsel for complainant de- 
clines here to proceed any farther with the cross-examination of this 
witness until such questions are answered. | 
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Counsel for defendant offers to suspend the taking of depositions 
and take up the question, either before Judges Blodgett or Gresham, 
on Friday morning of this week, or as soon thereafter as counsel 
can be heard, to determine whether counsel for complainant 1s enti- 
tled to the witness’ answers to the questions objected to. 

Mr. Ratner: I have no reply; counsel for defendant can take 


such course as they see fit. 


Redirect examination: 


Ques. 283. In your eross-examination you stated something as to 
your understanding that the Atlantic “LL” is a four-yard goods, 
and then stated that such goods are really lighter goods in the trade. 
I wish you would explain what you mean when you say the Atlantic 
“LL” isa four-yard goods. 

Ans. I mean that, although the Atlantic “LL” is lighter than 
four yards, it is sold in competition with four-yard goods. 

Ques. 284. How much lighter is it than the usual four-yard goods ? 

Ans. I do not know the exact weight. 

ERNEST 8S. HOBBS. 


STATE OF ILLINOIS, 
r : SS . 
County of Kane, 


I, Frank H. Thatcher, notary public in and for the county of 
Kane, in the State of Illinois, hereby certify that the foregoing depo- 
sition of Ernest S. Hobbs was taken before me by consent of the 
parties; that at the taking of the deposition of said Hobbs com- 

plainant was represented by Mr. W. G. Rainey and the de- 
590 fendant by Hopkins, Aldrich and Thatcher; that before the 

taking of said deposition the witness was duly sworn by me, 
and that the said deposition was written out and signed by the wit- 
ness in my presence. 

I further certify that the fees for taking said deposition are $9.60, 
which were paid by the defendant. 

— my hand and notarial seal this 28th day of Oct., A. D. 
[SEAL. ] FRANK H. THATCHER, 
Notary Public. 


Circuit Court of the United States, Northern District of Illinois. 
In Chancery. 


LAWRENCE MANUFACTURING COMPANY 
vs. 
AURORA COTTON MILLs. 


In pursuance to agreement of the parties the depositions of Alonzo 
George, Reuben M. Hobbs, and Geo. R. Wilcox are taken on behalf - 
of the defendant before Clara Richards, a notary public in and for 
the county of Kane, in the State of Illinois. 

Complainant appears by its counsel, Mr. W. G. Rainey, and de- 
fendant by its counsel, Hopkins, Aldrich & Thatcher. 
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Atonzo GEORGE, being duly sworn, testified as follows: 
Direct exemination by Mr. HopKIns: 


Question 285. State your name, age, occupation, and place of resi- 
dence. 


Ans. Alonzo George; banker and treasurer of the Aurora Cotton 
Mills. 


Ques. 286. What other position besides that of treasurer do you 
hold with the defendant Co.? 
Ans. Director. 
591 Ques. 287. Have you held these several positions since the 
organization of the defendant Co.? 

Ans. I have been director of the Co. ever since its organization ; 
treasurer for more than a year. 

Ques. 288. Have you had any experience in buying and selling 
cotton goods, including what is known in the trade as brown sheet- 
ing; and, if so, over what period does that experience extend ? 

Ans. About twenty vears I was in the dry-goods business. 

Ques. 289. Do you know how many grades of sheeting are manu- 
factured by the defendant Co. ? 

Ans. Four grades. 

Ques. 290. Please give them. 

Ans. They manufacture the Aurora R, Aurora B, Aurora C, and 
Aurora “ L L.” 

Ques. 291. What is the character and quality of the Aurora “L 
L” sheeting ? 

Ans. The Aurora “L L” are-medium grade of brown sheeting, 
weighing about four yards to the pound. 

Ques. 292. Do you know of any other “L L” sheeting manufact- 
ured by other cotton mills and found in the trade? 

Ans. I know the Badger State “L L,” Beaver Dam “L L,” Cres- 
cent City “L L,” Lawrence “LL,” Atlantic “LL,” Shawmut “L 
L.” Pacolet I have seen on the market: have not noticed it. 

Ques. 298. There are other manufacturers of the same grade of 
sheeting marked “Il L” in the trade, are they not? 


This and previous question objected to as incompetent and irrele- 
vant as to all “LL” except Lawrence. 


Ans. There are. 


Ques. 294. What company manufactures the Shawmut “LL?” 
Ans. The Lawrence M’f’g Co. 


Ques. 295. How lung has the Atlantic “L L” been in the trade? 
Same objection. 


592 Ans. About twenty years I should judge. 


Ques. 296. Do you know the brand or trade-mark of the 
Lawrence Co.? 


Ans. I do. 


Ques. 297. Is there any similarity of such a character between its 
brand or trade-mark for four-yard goods and the brand or trade- 
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mark of the defendant for the same grade of goods as would mislead 
a person of ordinary intelligence in the trade? 


Same objection; also so because leading. 


Ans. It would not mislead any one. es 
Ques. 298. What do the letters “LL” on these sheetings indi- 


cate ? 
Same objection. 


Ans. Generally they indicate that the sheeting weighs about four 


yards to the pound. 

Ques. 299. Standing alone do they or do they not indicate the 
origin or ownership of the goods? 

Ans. They do not. 

Ques. 300. Was there any intention on the part of the managers 
of the defendant Co. to adopt the trade-mark of the Lawrence Co. 
or to trench upon its exclusive rights in placing the letters “L L”’ 
upon one grade of sheeting manufactured by the Aurora Co. ? 


Same objection. 


Ans. Never was any such intention, to my knowledge. 
Ques. 301. Why did the Co. use the letters “LL” on a certain 
grade of its sheetings? 


Same objection. 


Ans. To distinguish the sheetings from other grades of the Co.’s 


manufacture. 
Ques. 302. And that grade, as I understand you, is about the four 


yards to the pound grade of sheeting ? 
Same objection. 


Ans. It is. 


Cross-examination by Mr. RAINEy: 


Ques. 3038. You have been present during the taking of 
593 the deposition of Ernest and Reuben Hobbs, L. K. Scott, and 
Geo. R. Wilcox, have you not? : 

Ans. Only a portion of the time, each one. I don’t know whether 
the greater portion—only a portion of the time. 

Ques. 304. You swore to the answer of the defendent in this case, 
did you not? : 

Ans. I presume I did. 


Ques. 305. You were one of the original organizers of the defend- 


ant Co., were you not? 

Ans. I was. 

Ques. 306. How long previous to its organization had you been 
familiar with “ L L” sheetings made by the Lawrence M’i’g Co. ? 

Ans. I was not familiar with the Lawrence “ L L” previous to that 
time. 

Ques. 307. How long have you known the Badger State, Beaver 
Dam, and Crescent City “LL?” 7 
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Ans. Only since I have been in the management of this Co. 

Ques. 308. Who suggested the use of “LL” on your four-yard 
sheetings ? 

Ans. I don’t remember of its ever having been spoken of in my 
presence what the brand should be; of course, I heard talk in rela- 
tion to different grades of goods they would make, but not any par- 
ticular brand. 

Ques. 309. Who sells the “LL” product of your mill to the job- 
bing trade? 

Ans. The most of the goods are sold by Curtis & Warren; I oc- 
casionally sell a bill of goods myself and look after trade. Curtis & 
Warren are of Chicago. 

Ques. 310. Have you had any experience with the retail trade and 
consumers who buy “ L L” sheetings ? 

Ans. Not much with retail dealers—not much experience with 
retail dealers or consumers who buy at retail. 


Redirect examination by Mr. Hopkins: 


Ques. 311. In speaking in your direct examination of the 
594 meaning of the letters “LL” you stated in substance that 
, they meant grade or quality ; with whom do they have such 
a significance ? 


Objected to as not proper redirect examination. 


Ans. My experience has been wholly with the wholesale dealers, 
such as Farwell & Co., Marshall Field & Co., James Walker & Co., 
Aubach, Finch & Co., ‘of St. Paul. 

Ques. 312. Is there. anything further in the use of letters on the 
different grades of sheeting in the trade that you can explain so as 
to be of any benefit or interest to the defendant? 


Same objection, because incompetent and immaterial. 


Ans. The use of the letters we use, the Aurora Cotton Mills use, is 
to distinguish the different grades of goods that we manufacture 
that a wholesale dealer will understand by the brand what we are 
making and selling. 


Recross-examination by Mr. RAINrEy: 


Ques. 313. What are the respective weights of the sheetings made 
by the defendant Co.? 

Ans. Our R goods weigh about 3.75 to the pound; C, 5} yards; 
B, 3.95; “ L L” takes a little over four yards. 

‘Ques. 314. These several different grades are sold at different 
prices ? 

Ans. Yes. 

Ques. 315. And are really different classes of goods, are they not? 

Ans. They are all a different class of goods and different grades 

and different price. 

Ques. 316. Is it not true that your Co. brands some of its four- 
yard goods with “LL” and also with private stamps for some of 
your customers? 
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Objected to as not proper cross-examination. 
Ans. They may do it; I don’t brand the goods; I presume they 


ALONZO GEORGE. 


do 


595 REvuBEN M. Hosss, being duly sworn, testified as follows: 
Direct examination by Mr. Hopkins: 


Ques. 317. What is your name, age, occupation, and place of res- 
idence? 

Ans. Reuben M. Hobbs; my occupation is manufacturer; Au- 
rora, Ill.; age, 65. 

Ques. 318. How long have you lived in Aurora? 

Ans. One year last May—one year and six months. 

Ques. 319. In what kind of manufacturing have you been en- 
gaged and for how long ? 

Ans. I commenced in 1844; with the exception of nine years, 
ever since then manufacturer of cotton goods. 

Ques. 320. What cotton mills have you been engaged in and in 
what capacity during the last 25 or 30 years ? 

Ans. Since 1865 I have been engaged as superintendent, having 
charge of the manufacture of all the goods made by the Lewiston 
Mills during the period of nearly two years, and the Pepperell M’f’g 
Co., located at Biddeford, Me., for sixteen years or nearly so, more 
or less—I think just sixteen; and the Montreal M’f’g Co., a cotton 
Co. located at Valleyfield, located in the Province of Quebec, and 
the Evansville Cotton Mill, for about two years, closing my superin- 
tendency a year ago last January with that mill. 

Ques. 321. While you were at the Pepperell Mills as superintend- 
ent did you have any experience in the manufacture of what is 
known as brown sheeting ? 

Ans. I did. | 

Ques. 322. What knowledge, if any, have you of the different 
kinds and grades of sheetings manufactured by other cotton mills 
in the U.S. during the period you have mentioned ? 

Ans. I have visited many other corporations and have noticed 
the kind of goods they were making, both in the warp and filling, 
and the style of finish, the manner of putting up, with a view to 

; compare them wit those we were making ourselves. I often 
596 __—visited also many of the leading wholesale houses, and exam- 

ined closely and for the same purpose goods made by the 
different mills, I may say, all over the country. .This visitation 
would occur sometimes two, three, and sometimes four times during 
the vear. 

Ques. 323. Are you a stockholder of the defendant Co. ? 

Ans. Yes, sir. 

Ques. 324. Are you acquainted with the grade or quality of sheet- 
ing known among manufacturers and in the trade as four-yard 
sheetings ? 

Ans. I am. 
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Quse. 325. How extensively is that grade or quality of sheeting 
manufactured by the different cotton mills in the U. S. and in 
Canada ? 

Ans. It is impossible for me to state the full extent; I have seen 
and examined many of such goods known as four-yard goods, and I 
might say aimost universally they are known as four-yard goods— 
that is, goods of four yards to the pound. 

Ques. 326. What among manufacturers and in the trade do the 
letters “LL” stamped on brown sheeting indicate? 

Ans. They indicate to my mind and from information gained by 
these visits to the different places of which I have named, they indi- 
cate the number of yards per pound and quality. 

Ques. 327. Standing alone do the letters “ LL” indicate among 
manufacturers and in the trade anything more than grade and 
quality ? 

Objected to as leading. 


Ans. They do not. 
Ques. 328. Have you ever seen in trade a brown sheeting stamped 
Atlantic “ L L;” and, if so, when and where? State fully. 


Objected to as incompetent and irrelevant. 


Ans. I have seen it,as early as 1862, at the Atlantic Mills, Law- 
rence. 

Ques. 329. Upon what grade or quality of sheeting was this At- 
lantic “ LL” stamped at the time you mentioned ? 


097 Same objection. 


Ans. It—well, there were about 4} or 4.50 yards to the pound. 
Ques. 330. You have seen sheeting manufactured by that com- 

pany and marked Atlantic “ L L” in the trade since, have you? 
Same objection. 


Ans. I have. 

Ques. 331. How many mills, if any, can you now call to mind 
that stamp the letters “LL” on their four-yard to the pound goods 
or sheetings ? 

Ans. There is the Lawrence, Pacolet, Badger State, and Janesville, 
Wis., Beaver Dam, Evansville M’f’g Co.; there are so many I can’t 
remember; they escape my mind. 

Ques. 332. How do those letters “LL L” appear on these different 
manufactures; in what connection, I mean ? 


Same objection to this as to question above. 


Ans. They appear in the brand of those different mills in the 
goods made by the different mills; there will be some heading, either 
bull’s head or monogram; then comes the name of the mill, as, for 
instance, Evansville “ L L.” 

Ques. 333. Do you know the trade-mark used by the defendant 
Co. on the grade of goods known as four-yard to the pound? If so, 
go on and state what it is fully. 

53—1039 
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Ans. I will say I know it when I see it, but couldn’t tell from 
memory or give a description of any goods that I was most familiar 
with, for the reason I have accustomed myself when I want to know 
the brand to look it up. : 


Ques. 334. Have you examined the trade-mark of the Lawrence 


Co. on the same grade of sheeting and do you know what it is? 
Ans. I have—and give the same reason—and I do. 
Ques. 335. Would any person of ordinary intelligence, among 
manufacturers or in the trade, mistake the one brand or trade-mark 


for the other? | 
Objected to as leading. 


Ans. Would not mistake the one for the other. 
598 Ques. 336. Does the complainant manufacture and put 
upon the market any other four-yard sheetings aside from 
what is known as the Lawrence “L L?” 

Ans. They do. 

Ques. 337. What other? 

Ans. Brand that is known as the Shawmut “ L L.” 

Ques. 338. How long has the Shawmut “LL” been known in 
the trade as the product of the complainant ? 

Ans. I believe they were made nearly as long or quite as the Law- 
rence “LL.” 

Ques. 339. Among manufacturers and in the trade how is the 
Lawrence “LL” goods distinguished from the “ LL” goods or 
sheetings of a like grade among other manufactures ? 

Ans. Well, it is distinguished by the brand, the whole brand— 
where made. 

Ques. 340. What is that brand of the complainant ? 

Ans. That brand is the Lawrence Mills sheetings, with bull ram- 
pant or bull’s head placed at the top. 

Ques. 341. How are the defendant’s goods of the same grade and 
quality distinguished from the “LL” goods of other manufact- 
urers ? 

Ans. It has Aurora, rising sun, fine sheeting, monogram at the 
top A. C. M. 

Ques. 342. Do the letters “ L L” on the sheetings designate or in- 
dicate the origin or ownership of the goods to which they are at- 
tached ? 


Same objection. 


Ans. They never do. 
Ques. 543. What do they indicate ? 
Ans. They indicate a grade of goods 36 inches wide, weighing 
four yards to the pound. 
Ques. 344. Was there any intention, at the time the Aurvra Co. 
was organized and commenced the manufacture of the Aurora “ L 
L” sheetings, on the part of the managers of the Co. to adopt 
599 _—ithe trade-mark of the Lawrence Co. or to place the goods of 
the Aurora Cotton Mills on the market for Lawrence goods? 
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Same objection because incompetent and irrelevant. 
Ans. It was not the intention. 


Cross-examination by Mr. RaINney: 


Ques. 345. You are the same Reuben M. Hobbs that made an 
affidavit in this case which was used on the motion for preliminary 
lyjunction ? 

Ans. I am. 

Ques. 346. Were the facts to which you have testified in those 
depositions known to you at the time you made such affidavit ? 

Ans. As I understood the questions the facts were as represented 
as I then represented. Yes, sir; they were. 

Ques. 347. You are the father of the witness Ernest Hobbs, whose 
deposition has been taken on Saturday and to-day in this case ? 

Ans. Iam. 

Ques. 348. Were you present on both days while his deposition 
was being taken ? 

Ans. The first day I was present about one hour, and to-day, I 
think, nearly the whole of it. 

Ques. 34¥. Have you and he talked about the subject-matter of 
his deposition ? | 

Ans. I have not, sir. I have carefully avoided it. 

Ques. 350. During which 16 years were you with the Pepperell 
Montreal M’f’g Co.? 

Ans. I closed with them July Ist, 1881, I think. 

Ques. 351. Is it not a fact that during the whole time you were 
with this company it manufactured a four-yard goods and branded 
it Pepperell R or R? 

Ans. No, sir; we did not. 

Ques. 352. Is there another four-yard brown cotton sheeting in 
the trade called the Pepperell R? 

Ans. No, sir. 

Ques. 353. Do you not know of a brown sheeting known as Pep- 

perell R; if so, what make is it? 
600 Ans. There is; it is made by the Pepperell M’f’g Co., the 
Co. that you are speaking of. 

Ques. 354. When did this Co. make such goods; isn’t it a four- 
yard goods? | 

Ans. No, sir; they made the Pepperell R’s from commencement, 
but they are not a four-vard goods. 

Ques. 355. Do you know of any four-yard goods; if so, how long 
have you know them and how designated, except those that are 
branded “LL?” 

Ans. The Atlantic Mills did make, whether they do make now or 
not I don’t know, a four-yard goods; I think they branded them P, 
and the Lonsdale is the only two I can remember. 

Ques. 356. Is it not a fact that the Atlantic Mills was branding its 
four-yard goods with P at the same time it was branding other 
goods with “LL?” 

Ans. Well, those goods they were branding “ L L” that are about 
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4}; they made them the year following still lighter, or thereabouts 
I am only taking, I am speaking as near as I can remember, that is 
what I want to say, from what I was told at that time or about that 
time. 

Ques. 357. All you know about the Atlantic “ L L” is from what 
was told to you? 

Ans. I know more; that I saw the goods, examined the goods, and 
saw that they were very light and were goods that were formerly 
marked “ L L;” my impression was that they took the P for the 
goods that weigh about four yards; that is my impression. 

Ques. 358. But those marked with “LL” were of a different 
weight and class, were they not? 

Ans. They were too light. 

Ques. 359. Last question repeated. 

Ans. My impression is and was then they were lighter goods. 

Ques. 360. You mean lighter than four yards to the pound ? 

Ans. Lighter than four ; yes, sir. 
601 Ques. 361. Do I understand you correctly from your direct 
examination that “L L” means in the trade universally 
four yards to the pound? 

Ans. Yes, sir; generally. 

Ques. 362. You stated in your answer to question 9 (325) that 
they were almost universally known as four-yard goods; that is cor- 
rect, is it? : 

Ans. Yes, sir; with a very few exceptions. 

Ques. 363. When you see “LL” stamped on four-yard goods 
what does it indicate to your mind? 

Ans. It indicates—they indicate they would weigh four yards to 
the pound. 

Ques. 364. It also indicates coarse brown sheeting, does it not? 

Ans. I don’t understand what you mean by coarse; we don’t call 
them coarse brown. 

Ques. 365. It indicates a brown sheeting, then ? 

Ans. Yes, sir. 

Ques. 366. This is its meaning also in the trade, is it not? 

Ans. I think it is. 

Ques. 367. Then to you and to the trade “LL” means a brown 
cotton sheeting of four yards to the pound ? 

' Ans. Yes, sir. 

Ques. 368. When you see “LL” stamped on such sheeting or 
when “ L L” is spoken of in your presence with reference to sheet- 
ings what manufacturer comes to your mind ? 

Ans. I look to the whole brand to see who made them. 

Ques. 369. That is when you see the brand? 

Ans. Yes. 

Ques. 370. When‘ L L” is spoken of with reference to sheeting 
without designating any particular brand what manufacture do you 
think of ? 

Ans. I most decidedly ask whose make it is. 

Ques. 371. Why do you ask that question ? 


sasnerenenemnsiarsiacaantacnaitsenertiimeaamamatiitiniaseiaisiasiist Dicidiaiiieaiteaieinia See caesoneigtiniptanataeeeeanee maa 


THE TENNESSEE MANUFACTURING CO. 421 


Ans. Because there are so many makers of “LL” that I could 
give no opinion unless I knew who made them. 
602 Ques. 372. Would you not naturally think of the various 
brands you are most familiar with ? 

Ans. Certainly not. 

Ques. 373. Will you swear that if a party were to speak to you of 
“LL” sheeting that you would not think of the Aurora “ L L?” 

Ans. That would depend upon the question that was asked. 

Ques. 374. Explain what you mean. 

Ans. If a person should ask mea question who made“LL” I 
should enumerate the same as] have here to-day to you—those I 
could remember. 

Ques. 375. Among them would be the Lawrence, would it not? 

Ans. Most certainly I should enumerate that. 

Ques. 376. This would be true also if you were to hear a jobber 
Inquire or speak about “ LL?” 

Ans. I don’t know of any reason why that wouldn’t be mentioned 
with the others. 

Ques. 377. Then, if I understand your answers, you wish to be 
understood as saying that to you and the trade with which you are 
fanviliar “ L L” means, first, a brown cotton sheeting; second, of a 
grade of four yards to the pound, and, third, made by one of the 
mills you have mentioned, including the Lawrence M’f’g Co. Is that 
correct ; if not, wherein is it incorrect ? 


Objected to as being misleading and. as assuming what the wit- 
ness has not testified to. 


Ans. If I understand your question enough—lI don’t fully under- 
stand it. 

Ques. 378. You have already stated, as I understand you, that “ L 
L” to you and the trade means a brown cotton sheeting; is that 
correct ? | 

Ans. It is. 

Ques. 379. Also that it was of a grade of four yards to the pound ; 
is that correct? 

Ans. Yes, sir. 
603 Ques. 380. And also that it is made by one of the several 
mills you have mentioned in your deposition ? 

Ans. It is. 

Ques. 381. How long have you been familiar with cotton goods 
stamped with “LL” made by the Lawrence M’f’g Co. ? 


Objected to as not being proper cross, and as irrelevant. 


Ans. It has been quite a number of years; I couldn’t tell the 
years exactly ; somewhere from ’68 to ‘75. 

Ques. 382. Could you have given a description of the word and 
design stamped on the Lawrence goods,.as you did in answer to 
question 24, without having it before you? 

Ans. Lawrence “L L” and Shawmut “IL L” were household 
words to us all in the Pepperell Mills—to most of us at the Pep- 


- 


422 THE LAWRENCE MANUFACTURING CO. VS. 


perell Mills—those that had charge of the manufacturing of the 
goods. I think I could have given the Lawrence “ L L.” — 

Ques. 384. That would have been all you could remember? 

Ans. I should have remembered their stamp or brand. 

Ques. 385. Can vou remember so as to describe the same, without 
having it before you, the brand of any other “ L L” goods that you 
are familiar with? 

Ans. Yes, sir. 

Ques. 386. Describe the stamp of any other “ L L.” 

Ans. Well, there is the Evansville “LL,” I can’t give you the 
whole description of it; Badger State “LL,” Pacolet “LL,” the 
Lancaster “ LL,” Beaver Dam “LL;” no more occurs to me just 
now. I can’t remember to describe them. 

Ques. 388. You have stated in answer to question 26 (342) that 
‘‘LL” never does designate or indicate the origin or ownership of 
the goods to which they are attached. Do you state that as an ab- 
solute fact, or simply as your belief of the matter? 

Ans. I state that from information gained from questions from 

wholesale and retail! merchants and among manufacturers. 
604 Ques. 389. You only have reference now to those with 
whom you have talked ¢ 

Ans. From the knowledge I have obtained in the variety of ways 
before mentioned. 


Adjourned by agreement to 10.30. 


Examination resumed at 10.30, pursuant to previous agreement. 


Ques. 390. Are you a director of the defendant Co.? 
Ans. I am now, since June last. 
Ques. 391. Were you here at the organization of the company ? 


Ans. No, sir. 
Ques. 392. Did you have anything to do with the selection of “ L 


L” on this four-yard sheeting ? 


Ans. I did. 

Ques. 393. Was it suggested by you; if not, by whom was it sug- 
gested ? 

Ans. I don’t recollect who first suggested it; it might have been 
myself. 


Ques. 394. Before your coming West, were you familiar with the 
trade reputation of “LL” sheeting in the western part of the U.S. ? 

Ans. Only. to the extent of the “goods made by the Atlantic Cot- 
ton Mills, the Lawrence; it don’t occur to my mind now; only those 
two—I will correct myself; the Badger State, Janesville, Wis. 

Ques. 395. What did you know about the Badger State “ L L;” 
have you seen any of them in the market? 

Ans. I had seen some of the goods. 

Ques. 396. When did you first see the Badger State ag: Pe Pe oa 

Ans. Shortly after thev started—some ten or more years ago. 

Ques. 397. Are you sure it was as long ago as ten years ? 

Ans. I am not sure, but I have that impression. 
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Ques. 398. Before you saw the Badger State “ L L,” should 
605 one have stated to you about “LL” sheetings of the grade 
of four yards to the pound what manufacturer would you 

have thought of? 

Ans. I shouldn’t thought particularly of any one without asking 
by whom they were made. 

Ques. 399. Wouldn’t you have thought of the Lawrence ? 

Ans. I should not been more likely to think of the Lawrence than 
any other; I should have asked the question, Who made the goods— 
whose “ L L” do you mean? 

Ques. 400. I repeat my question: Would not you have thought of 
the Lawrence? 

Ans. I could not tell because that is not my style of putting the 
question; what I mean is, I couldn’t tell which one. 

Ques. 401. My question was, before you heard of the Badger State 
“T, L” and any one had spoken to you about four-yard sheetings 
stamped with “LL” would you not have thought of the Lawrence 
goods? 

Ans. I should ask the question whether it was the Atlantic or the 
Lawrence “ L L” that they made. 

Ques. 402. The Lawrence goods, then, would come into your mind 
on such a question being asked ? 

Ans. I don’t know of any reason why they shouldn’t, because I 
was accustomed to visit there. 

Ques. 408. And you were at that time very familiar with the Law- 
rence goods ? 

Ans. I knew them well. 

Ques. 404. Were the Atlantic “ L L” known in the trade at that 
time as four-yard goods ? 

Ans. They were known before that and by some were called four- 
yard goods. 


Mr. Rainey says that in answer to the previous question the wit- 
ness used the following language, and the same was requested to be 
put down by the notary taking the deposition: “ They were known 
before by some and were called five-yard goods; I should have said 
four-yard goods,” but on the protest of Mr. Hopkins the notary put 

it down as above; to which the complainant’s counsel objected. 
606 Mr. Hopkins states that the witness did not make the 

statement as imputed to him by Mr. Rainey, and that Mr. 
Hopkins did not influence the notary to take the evidence different 
than was given by the notary; that the notary stated in the pres- 
ence of counsel for both parties that the answer of the witness taken 
was as given by him, the witness. 


Ques. 405. In giving your answer to the last question did you not 
use the words “ five-yard goods,” and then corrected yourself and 
used the words “ four-yard goods ?” 

Ans. In answering that question I intended to say four-yard, but 
accidentally said five and corrected myself the moment I said it. 

Ques. 406. Were the Atlantic goods in the trade known to you 
before you knew of the Badger State ‘‘L L” as four-yard gouds? - 
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Ans. Yes, sir. 

Ques. 407: Were they so known to you and the trade up to the 
time you first saw the Badger State “LL?” 

Ans. They were so known to me in 1862; to what extent they 
were known in the trade I don’t know, but I presume as they were 
branded. | 

Ques. 408. Do you not know now that the Atlantic “LL” are 
five-yard goods ? 

Ans. I have no knowledge that they are five-yard otherwise than 
I have seen them and know them to be lighter than four yards. 

Ques. 409. You have had the same knowledge ever since you 
have known the Atlantic “ L L,” have vou not? 

Ans. No, sir; I did not know them all through the trade during 
the whole time from the time I first knew them only as I saw them 
in the wholesale houses and in the retail stores. 

Ques. 410. The first knowledge you had of the Atlantic “LL” 
was that they were lighter than four-yard goods; is that not cor- 
rect? 

Ans. They were known as four-yard goods on the light 
607 side for about 4.25 or .30, as many other goods, but 4.25 goods 

are considered among manufacturers and, I believe, called 
by the trade a four-yard goods. 

Ques. 411. Did you ever weigh them or weigh them the first 
time you saw them and ascertain by weighing the same their 
weight? 

Ans. I did not weigh them; we are accustomed, manufacturers, 
to take their word, those who manufacture them, and by the ac- 
counts of the warp and filling a manufacturer is able to tell very 
nearly, on the light side or heavy, of the standard plain or the goods 
named. 

‘Ques. 412. You have stated in your direct examination as a fact 
that the letters “ L L” on sheeting never do designate or indicate the 
origin or ownership of the goods to which they are attached, as I 
understand your answer to question 26 (342); do you wish to be so 
understood as stating it as a fact? 

Ans. I so understand it without anything if the “L L” are alone; 
nothing else to indicate it. 

Ques. 413. Then you wish to be understood as saying that is your 
understanding and belief, and not that it is a fact that cannot be 
disputed ; am I correct? 

Ans. That is a mixed-up question, very ambiguous to my mind. 

Ques. 414. Do you wish to be understood as saying that you be- 
lieve “ L L” on sheetings never do designate or indicate the origin 
or ownership of the goods to which they are attached. or that it is 
a fact that they never do designate or indicate ownership or origin ? 

Ans. I understand that the letters “LL” indicate grade and 

ny of a brown sheeting made four yards or thereabout to a 
ound. : 

. Ques. 415. You have evaded rather than answered: my question ; 

will you be kind enough to answer it definitely, if you can? 

Ans. I don’t know how I can answer it any different. 
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608 Ques. 416. Do you understand 98 (413) which is repeated 
to you? | 

Ans. Well, I can’t tell whether I understand it or not. I think 
Ido. I have stated that “L L”—simply “ L L”—do not indicate 
ownership. 

Ques 417. Do you mean to you or to the trade? 

Ans. I mean to me, and from all the information I have obtained 
from the trade. 

Ques. 418. Is this your belief, or do you state it as a fact that can- 
not be disputed that the trade throughout the country understand 
“LL” never do indicate or designate the origin or ownership of the 
goods to which they are aitached ? 

Ans. I can say that it is a fact that none of the letters of the alpha- 
bet has any company the sole right’ or ownership of; for instance, 
the Pepperell M’f’g Co. make goods known as R, and there are quite 
a number, a large number, of manufacturers that stamp their goods 
= the letter R, weighing very near the same per yard, grade, and 
quality. 

Ques. 419. And you wish now to have your direct examination 
upon this point interpreted and construed in the light of the state- 
ments made in the last answer; do I interpret you correctly ? 

Ans. I do. 

Ques. 420. You mean yes, do you? 

Ans. I mean yes. 

Ques. 421. You have spoken of the Shawmut “L L.” When 
you hear that spoken of or see it what mill or manufacture do you 
think of ? 

Ans. I[ think of the Lawrence Mills then. 

Ques. 422. You understand them to be four-yard goods made by 
the Lawrence M’f’g Co. and what are called seconds ? 

Ans. I do. 

Ques. 423. What indicates to you that they are the seconds ? 

Ans. Imperfections in weaving; what is known as threads 

609 run—that is, in skips, you may say; in other words, when a 

thread breaks and runs for some distance, thereby making 
imperfect cloth. 

Ques. 424. You do not seem to have comprehended my question. 
When you see the Shawmut “ L L” does not Shawmut indicate to 
you that they are stamped ? 

Ans. It indicates to me when I see Shawmut that they want to 
hide their brand. 

Ques. 425. Again, you have evaded rather than answered my ques- 
tion. Please toanswerthesame. Does not the word Shawmut indi- 
cate to you when you see it stamped on sheeting that such sheetings 
are the seconds of the Lawrence “ L L” goods? 

Ans. It does. 

Ques. 426. How many looms does the Aurora Cotton Mills run 
and has it run since its organization ? 


Objected to as not being a proper cross-examination and immas 
terial. | 
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Ans. You mean the whole mill? About 376. 

Ques. 427. How many of these are used in turning out your four- 
yard goods? 

Ans. I don’t know. 

Ques. 428. You were at one time connected with the Evansville 
M’f’g Co., were you not? 

Ans. I was; nearly two years—to January, 1885. 

Ques. 429. You knew while there that that Co. was branding its 
four-yard goods with “ L L,” on some of which was its own stamp or 
brand, and on others of which were divers private brands of its cus- 
tomers, did you not? 

Ans. I did. 

Ques. 430. At the time this defendant Co. commenced to stamp 
“L L” on its four-yard goods was it not known to you and to others 
who organized the Co. that such goods would be put upon the mar- 
ket in competition with “ LL” goods manufactured by these mills 
you have been speaking about, including the “ L L” made by the 
Lawrence M’f’g Co.? 


610 Objected to as not being proper cross-examination, imma- 
terial, and irrelevant. 


Ans. Yes; we expected there would be competition. We meant 
all that grade of goods—we expected—you meant all the goods 
manufactured by the different mills making four-yard goods—* L 


L” goods. 
REUBEN M. HOBBS. 


Geo. R. Witcox, being duly sworn, testified as follows: 


Direct examination by Mr. Hopkins : 


: Ques. 431. What is your name, age, occupation, and place of resi- 
ence? 

Ans. Geo. R. Wilcox; Aurora, I1].; dry-goods business. 

Ques. 432. How long have you been engaged in the dry-goods 
business ? . 

Ans. Eighteen years. 

Ques. 433. During that period have you handled what is known 
in the trade as different grades of brown sheeting? 

Ans. I have. : 

Ques. 434. Do you know of a grade of sheeting known in the trade 
as Aurora“ LL?” 

Ans. I do. | 

Ques. 435. Do you also know a grade of brown sheeting known 
ee as Badger State “ LL,” Lawrence “ LL,” and Atlantic 


So much of the question as calls for information about other “L 
I,” than the Lawrence “ L L” objected to as incompetent and im- 
_material. 


Ans. I do. 
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Ques. 436. What do the letters “ L L” indicate on a certain grade 
of sheeting to the trade? 


Objected to on the ground that the witness has not shown him- 
self familiar with the trade. 


Ans. Quality of the goods. 
611 Ques. 437. If you wanted to get the “LL” goods of any 
manufacturer how would: you give your order? 


Objected to as incompetent and immaterial. 


Ans. I should say of Aurora “LL,” Lawrence “L L,” Badger 
State “ L L,” Shawmut “ L L.” 

Ques. 438. Who isthe manufacturer of the Shawmut “ L LL?” 

Ans. The Atlantic Mills. 

Se 439. Who do you understand manufactures the Lawrence 
«é 9 

Ans. The Lawrence M’f’g Co. 

Ques. 440. Do you understand that the Shawmut “ L L” and the 
Lawrence “LL” are manufactured by the same Co.? 

Ans. I understand they are not. 

Ques. 441. Have you ever handled either of those goods? 

Ans. I have. 

Ques. 442. Which? 

Ans. Both. 

Ques. 443. To what extent? 

Ans. Moderate extent. 

Ques. 444. Have you also handled the Atlantic “ LL?” 


Same objection. 


Ans. I have. 

Ques. 445. During your eighteen years’ experience in the dry- 
goods business have you had charge of the brown sheeting of the 
different grades, including the “ L L” of these different manufact- 
urers ? 

Ans. I have. 

Ques. 446. You know the brand, then, of the Lawrence “ L L” and 
Aurora “LL?” 

Ans. I do. 

Ques. 447. Would a person of ordinary intelligence mistake the 
one brand for the other, or are they so dissimilar in appearance as 
to be easily distinguishable? 


Objected to as leading. 


Ans. I don’t think they would. 
612 Ques. 448. You have stated your familiarity with the Au- 
rora “L L,” Lawrence “ L L,” Badger State “L L,” and the 
“LL” of other manufacturers ; now I will ask you if those letters 
standing alone indicate to the trade the origin or ownership of the 
goods—just the letters standing alone? 


Same objection. 
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Ans. I should say they indicated four yards to the pound. 

Ques. 449. If you wanted to know the ownership or origin of the 
goods, in addition to the quality or grade, what.would you look to? 

Same objection. 


Ans. I would look to the trade-mark. 

Ques. 450. In the case of the Lawrence M’f’g Co. to find that grade 
or quality of goods what would you find in addition to the letters 
“LL?” : 

Ans. The bull’s head at the top and Lawrence Fine Sheeting. 
~ Ques. 451. How would you do in the case of the Atlantic “LL?” 

Objected to as incompetent and immaterial. 


Ans. Go by the name. 
Cross-examination by Mr. RaIney : 
Ques. 452. Please give us your age. 


Ans. Forty-one years. 


Ques. 543. How long have you known and handled “ L L” sheet- 
ing of the Lawrence M’f’g Co. make ? 


Ohjected to as not being proper cross-examination, incompetent, 
and immaterial. 

Ans. About fifteen to eighteen years. 

Ques. 454. During this period of time should a dealer in cotton 
sheetings ask you if you wanted to buy “ L L” sheetings would you 
not think of the Lawrence goods ? 

Same objection. 


Ans. No quicker than any other “ L L.” 
Ques. 455. The Lawrence goods would come to your mind, would 


they not? 
613 Same objection. 


Ans. With others. ; 
Ques. 456. How long have you known in the trade four-yard 


goods branded with “LL” besides the Lawrence ? 


Ans. Fifteen years, the best I can remember. 
Ques. 457. What four-yard goods branded “L L” have you known 


that long besides the Lawrence ? 


Ans. From that to this present time ? 
Ques. 458. Yes. 


Ans. The Atlantic “L L,” Lawrence “ L L,” Badger State “L L,’”’ 


Shawmut “LL,” Aurora “L L;” that is all I call to mind now. 


Ques. 459. Have you known the Badger State and the Aurora 


“LL” for fifteen years; if not, for how long? 


Ans. The Badger State, as near as I can remember, about cight 


years, and the Aurora since it has been manufactured; something. 
over two years. 


Ques. 460. Do you understand or know the Atlantic “LL” as 


four-yard goods? 


Ans. I do. 
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. Ques. 461. To what extent have you handled the Atlantic “ L 
9 2? 
Ans. Not to a large extent. 

Ques. 462. That is rather an indefinite expression; can you not 

define it closer ? 

Ans. Probably a bale a year of the Atlantic at present. 

Ques. 463. How long have you been handling a bale a year? . 

Ans. Some years we have handled more, and some not as much 
of the Atlantic. 

Ques. 464. Question repeated. 

Ans. That is just as near as I can get at it. 

Ques. 465. Do you understand my last question ? 

Ans. Yes, sir. 

Ques. 466. How do you understand it ? 

Ans. I understand it to mean how many bales we have used a 

year. 
614 Ques. 467. My question is, how many years or how long 
have you been handling one bale of the Atlantic “LL” a 
year ? 

Ans. Probably for the last ten years. 

Ques. 468. When you hear “LL” mentioned in the trade what | 
significance or impression does it make upon your mind; what do 
you think of? 

Ans. It indicates to me that it is four yards to the pound. 

Ques. 469. Made by any manufacturer; if so, what? 

Ans. By any manufacturer that manufactured “ L L” goods. 

Ques. 470. Then it means more to you than “ four yards to the 
pound ?” 

Ans. It does not; it means four yards to the aia to me; that 
is what it means. 

Ques. 471. Haven’t you just this moment stated that it conveyed 
to your mind the different manufacturers that make “LL” sheet- 
ings ? 

Ans. My answer was that the “LL” indicated to my mind that 
the goods were four yards to the pound. 

Ques. 472. My last question repeated, and I don’t want it 
evaded. 

Ans. I am not evading your question. 

Ques. 473. Question repeated. 

Ans. The way that I understand the question is that when you 
see “LL” on muslin it conveys to your mind what? My answer 
is, four yards to the pound. 

Ques. 474. Question 38 (469) is as follows: “Made by any manu- 
facturer; if so, what?” To which you have answered, “ By any 
manufacturer that manufactures ‘LL? goods.” Following that 
question is, “Then it means more to you than four yards to the 
pound?” ‘To which you answered, “ It does not,” etc. Now, I ask 
you again if you have not just stated in your deposition that when 

you hear “LL” mentioned it conveyed to your mind the 
615 different manufacturers that make “LL” sheetings? Now, 
what answer have you to the last part of this question ? 
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Objected to as improper and misleading. - 


Ans. I have no further answer to make. 

Ques. 475. Do you refuse to answer it ? 

Ans. I do. 

Ques. 476. Why? | 

Ans. For the reason I think I have answered the question in the 
best way I can. ; 

Ques. 477. When you hear “ L L” mentioned don’t you think of 
the different “ L L’s” that you are acquainted with ? 

Ans. I do. 

Ques. 478. Among them the Lawrence ? 

Ans. No more than others. 

Ques. 479. I desire you to answer my question yes orno, and now 
repeat: When you hear “ L L” mentioned do you think of the Law- 
rence ? 


Objected to as having been already answered. 


Ans. Well, I might and might not. 
Ques. 480. What is the fact—whether you do or not? 


Objected to as being impertinent. 


Ans. The fact is I might think of it and might not. 

Ques. 481. Do you think of the Aurora? 

Ans. I should think of that first. 

Ques. 482. What would you think of next, what “ L L?” 

Ans. Badger State as quick as any. 

Ques. 483. What next, if any? 

Ans. Beaver Dam. 

Ques. 484. What next, if any ? 

Ans. Might not think of any more, unless attention was called to 
some other brand. 

Ques. 485. Do you never think of the Lawrence “L L” at all in 
your trade? 

Ans. Unless shown to me by some salesman, it is not uppermost 
in my mind in connection with four-yard goods. 3 

Ques. 486. What brand is uppermost in your mind in connection 

with four-yard goods ? 
616 Ans. Badger State and Beaver Dam; Aurora “LL ”—I 
have handled the most of those lately. 

Ques. 487. When you hear “ L L” mentioned don’t you think of 

the Aurora or Beaver Dam or Badger State, or one or all of them ? 


Objected toas not proper cross-examination and as immaterial. 


Ans. I do. | 
Ques. 488. Then when you hear “LL” mentioned it conveys to 


your tnind a four-yard goods, cotton sheetings made by the Aurora, 
Badger State, or Beaver Dam Mills, does it not? . 


Ans. It does. 
Ques. 489. This has been so, of course, only since you have been 


handling these goods; is that correct,? 


Ans. No, sir. 
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Ques. 490. How long has it been so? 
Ans. As long as I can remember—since I have been in the busi- 
ness—twelve or fifteen years. 


Redirect examination by Mr. Hopkins: 


Ques. 491. In answer to the last question put to you on cross-ex- 
ainination you stated that it had been as long as you could remem- 
ber—since you had been in business—twelve or fifteen years; what 
did you mean by that ? 


Objected to as improper and incompetent and immaterial. 


Ans. I meant that “LL” stamped on goods conveyed to my mind 
that the goods weighed four yards to the pound. 

Ques. 492. That is all that you intended to convey in your an- 
swer, 1s it not? 


Same objection. 
Ans. It is. 


Recross-examination by Mr. RaIney: 


Ques. 493. At the time the last cross-question was put to you you 
understood what it referred to, did you not ? 
Ans. I suppose-I did. 
GEO. R. WILCOX. 


617 STATE OF —") ss 
County of Kane 


I, Clara Richards, notary public in and for the county of Kane, 
in the State of [llinois, hereby certify that the foregoing depositions 
of Alonzo George, Reuben M. Hobbs, and Geo. R. Wilcox were 
taken before me by consent of the parties; that at taking of the 
depositions of said George, Hobbs, and Wilcox complainant was 
represented by Mr. W.G. Rainey and the defendant by Hopkins, 
Aldrich & Thatcher; that before the taking of said depositions the 
witnesses were duly sworn by me, and that the said depositions were 
written out by me and signed by the witnesses in my presence. 

I further certify that the fees for taking said depositions are as 
follows: For the deposition of Alonzo George, $2; Reuben M. Hobbs, 
$7.40, and Geo. R. Wilcox, $3.60, making a total of $13; fees for 


_ swearing witnesses, 75 cents; total $13.75, and were paid by the de- 


fendant, The Aurora Cotton Mills. 
Witness my hand and notarial seal this 29th day of Oct., A. D. 


CLARA RICHARDS, 
Notary Public in and for the County of Kane, State of Ill. 


1886. 
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618 Circuit Court of the United States, Northern District of IIli- 
nois. In Chancery. 


LAWRENCE MANUFACTURING COMPANY 
vs. 
Avrora Cotron MILLs. 


In pursuance to agreement of parties the depositions of J.S. Haw- 


Ste Go @.« 


ley, A. Somarindyck, and Charles Anning are taken this 4th day of ° 


Nov., 1886, on behalf of defendant, before William George, a notary 
public in and for the county of Kane, State of Illinois; all formal- 
ities being waived. 

Complainant appears by its counsel, Mr. W. G. Rainey, and de- 
fendant, by its counsel, Win. George. 


J.S. Haw_ey, being duly sworn, testified as follows : 


Direct examination by Mr. GeorGeE: 


Ques. 494. What is your name, age, occupation, and place of resi- 
dence ? 

Ans. J.S. Hawley ; age, 66; business, merchant; Aurora. 

Ques. 495. How long have you been engaged in the dry-goods 
business? 

Ans. About forty-nine years. 

Ques. 496. If you have been in the dry-goods business in any other 
place than Aurora state where. 

Ans. Chicago. 

Ques. 497. What year did you begin business in Chicago? 

Ans. 1837. 

Ques. 498. During that period have you handled what is known 
in the trade as brown sheetings? : 

Ans. I have. 

Ques. 499. Are you familiar with the grade of sheetings known in 
the trade as Aurora “ L L” sheetings? 

Ans. I have not sold them, but have seen them. 

Ques. 500. Do you know of a grade of sheeting known in the trade 

as Lawrence “LL?” 

619 Ans. I do. 


Ques. 501. Are you familiar with a grade of sheeting known 
as Atlantic “LL?” 


Objected to as incompetent and immaterial. 


Ans. I have sold those. 

Ques. 502. Are you familiar with other brands of sheeting stamped 
“LL?” 

Same objection. 


Ans. I am with one other brand. 


Ques. 503. Did you ever hear of the Shawmut? 
Ans. I have. 
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Ques. 504. Have you ever heard of the Badger State and Beaver 
Dam “LL?” 


Same objection. 


Ans. I have. 

Ques. 505. You have stated that you are familiar with a grade of 
sheeting known as Atlantic “L L.” State, if you can recollect, when 
you first saw those goods on the market. 


Same objection. 


Ans. I couldn’t give any time. 

Ques. 506. Who do you understand manufactures the Lawrence 
“LL” goods ? 

Ans. I couldn’t give the name of the manufacturer. 

ay 507. What do the letters “LL” indicate to you or to the 
trade? 

Ans. One of the grades of the manufacture. : 

Ques. 508. If you wanted to get the “LL” goods of any manu- 
facturer state how you would give your order. 


Same objection. 


. Ans. I should name the manufacture. 

Ques. 509. In the trade how is this grade or quality of sheeting 
manufactured by the Lawrence Co. known ? 

Ans. By the name of “ L L.” 

Ques. 510. How in the trade is this grade or quality of sheeting 
manufactured by the Aurora Cotton Mills Co. known ? 

Ans. The Aurora “ L L.” 
620 Ques. 511. Question 16 (509) reads, In the trade how is this 
grade or quality of sheeting manufactured by the Lawrence 

Co. known? Now, please state what you intended your full answer 
to be. 


- Question objected to as improper, immaterial, and incompetent. 


Ans. The Lawrence “L L” or “ LL.” 

Ques. 512. You have stated that you have handled the Shawmut 
“LL.” Who is the manufacturer of that brand, if you know ? 

Ans. Supposed to be the Lawrence M’f’g Co. 

Ques. 513. If you desired to know who manufactured a piece of 
goods stamped with some brand. to what would you look to deter- 
mine the same? 


Objected to as incompetent and immaterial. 
Ans. I should look to the manufacturer’s brand on the goods. 


Ques. 514. Do the letters “ LL,” standing alone, indicate who 
made the goods? 


Objected to as leading. 


Ans. They do not. 
Ques. 515. State, if you can, how long you have handled the Law- 
rence “ L L” goods. 
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Ans. I couldn’t state positively. 

Ques. 516. You may state as near as you can. 

Ans. May be twenty-five or more years. 

Ques. 517. Have you been handling or familiar with the Atlantic 
“LL” goods about the same length of time ? 


Same objection. 


Ans. My impressions are that I have. 

Ques. 518. How would you give an order to a Jobber for Lawrence 
“LL” goods? Explain fully. 

Objected to as incompetent and immaterial. 


Ans. I would order the Lawrence “ L L.” 
Ques. 519. If you desire “L L” goods made by the Atlantic 
Mills how would you give your order ? 


Same objection. 


621 Ans. Order for Atlantic “ L L.” 
Ques. 520. If you desired goods made by the Aurora Cot- 
ton Mills Co. how would you give vour order? 


Same objection. 
Ans. For Aurora “ L L.” 


Cross-examination by Mr. RaInry: 


Ques. 521. During the past sixteen or eighteen years is it not true 
that when you hear “LL” sheeting mentioned you think of the 
goods manufactured by the Lawrence M’f’g Co.? 

Ans. Not altogether. 

Ques. 522. But you do think of these goods? 


Ans. I said not altogether. 
J. S. HAWLEY. 


A. SoMARINDYCK, being duly sworn, testified as follows: 


Direct examination by Mr. GEorRGE: 


Ques. 523. What is your name, age, former occupation, and place 
of business? ~ 

Ans. My name is A. Somarindyck; I understand that I am 64 
years; merchant; Aurora. 

Ques. 524. How long were you engaged as a merchant ? 

Ans. About fifty years. 

Ques. 525. In what places have you been so engaged ? 

Ans. Poughkeepsie, New York city, and Aurora. 

Ques. 526. Whilein the business have you handled what is known 
in the trade as brown sheetings ? 

Ans. I have. 

Ques. 527. During what part of that time? 

Ans. Most all of it. 

Ques. 528. Do you know a grade of brown sheeting inn as the 


‘Lawrence “ L L?” 


Ans. I believe I do. 
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Ques. 529. Do you recollect any other brown sheetings known in 
the trade as “LL” sheetings. If so, enumerate. 


Objected to as incompetent and immaterial. 


622 Ans. Well, I can’t say that I positively swear that I know; 

I think I have seen the Aurora “L L.” I have heard of the 
Badger State; I am not positive that I have seen them, and I think, 
when in the trade, there were others of that particular designation, 


but I can’t remember now. 
Ques. 530. Have you ever handled a grade of brown sheetings 


known as Atlantic “LL?” 
Same objection. 


Ans. I cannot swear positively, but think I have. 

Ques. 531. What do you understand the letters “LL” when 
stamped upon this class of goods to indicate ? 

Ans. A certain weight of goods manufactured by the company. 

Ques. 532. While you were in business if you wanted an “LL” 
goods of any manufacture how would you give your order? 


Same objection. 


. Ans. If I was ordering, for instance, from the Aurora Cotton 
Mills, I should order the quantity that I wanted of Aurora “LL” 
sheeting, that would designate to me the quality of goods that 
I wanted. 

Ques. 533. If you were ordering.“ L L” goods of a jobber in Chi- 
cago, or in any other city, how would you give your order? 


Same objection. 


Ans. If I wanted Lawrence “LL” from a jobber I should desig- 
nate that particular brand ; or if I wanted any other brand, for in- 
stance, of the Aurora manufacture, should designate the Aurora 


Mills brand “ L L.” 7 
Ques. 534. State whether or not if you ordered of the trade “ L 


L” goods the jobber will understand you as ordering any particular 
manufacture; state fully. 


Same objection. 

Ans. I should not send such an order. 
Ques. 5343. Why not? 

Same objection. 


623 Ans. Other brands being in the market, the jobber could 
not fill the order as wanted. 


Cross-examination waived. 


A. SOMARINDYCK. 
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Aurora, Nov. 4th. 
Met pursuant to adjournment. 


Present: Mr. Wm. George, for defendant, and Mr. W. G. Rainey, 
for the complainant. 


Mr. CuHas. ANNING, being duly sworn, testified as follows: 


Direct examination by Mr. GEORGE: 


Ques. 535. What is your name, age, occupation, and place of resi- 
dence? 

Ans. Chas. Anning; 51 years of age; dry-goods merchant; Au- 
rora, Ill. 

Ques. 536. How long have you been in the dry-goods business ? 

Ans. About thirty-five years. 

Ques. 537. In what places have you been in the business ? 

Ans. Bridgeport; Dorchester, England; London, England ; To- 
ronto, Canada; Chicago, I].; St. Louis, Mo.; Aurora, Ill. 

Ques. 538. During that period have you handled what is known 
in the trade as muslins or brown sheeting; and, if so, to what ex- 
tert? | 

Ans. I have handled to the extent of many thousand pieces. 

Ques. 5389. Do vou know of a grade of sheetings known in the 
trade as “LL?” 

Ans. I do. 

Ques. 540. Do you know a grade of sheeting in the market as 
Lawrence “LL?” 

Ans. I do. : 

Ques. 541. Are you familiar with any other sheetings stamped 
“L L;” if so, what ? 


Objected to as incompetent and immaterial. 


Ans. Yes; Atlantic “L L,’ Beaver Dam “L L,” Badger State 
“I, L;” there are several that I can’t call to mind now. 
624 Ques. 542. What do the letters “LL” mean in the trade, 
as you understand them ? 
Ans. Not any more than the letter A, B, or C would. 
Ques. 543. If you wanted goods—* L L” goods—of any manufact- 
ure how would you order them ? 


Same objection. 


Ans. I should order: Send me Aurora “LL” sheeting. 

Ques. 544. If you wanted goods made by the Lawrerice Co. of the 
“TL, L” brand how would you order them ? 

Same objection. 


Ans. Send me Lawrence “ L L” sheeting. 
Ques. 545. What do the letters “ L L” indicate on a certain grade 
of sheetings to the trade? 


Same objection. 


Ans. To a person buying goods from brands it would indicate 
that particular manufacture made as goods of the same quality as 
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each brand indicated; by that I mean, for instance, a mill making 
three or four brands, and a merchant well versed in the different 
brands of that particular mill would know the difference between 
B or C or whatever number. Some brand by letter and some by 
a number. 

Ques. 546. Do the letters “LL” standing alone indicate to you 
or to the trade that they are made by any particular mill? 


Objected to as leading. 


Ans. No. 

Ques. 547. Are you familiar with the brand of the Lawrence 
“TLL” sheetings? 

Ans. Yes. 

Ques. 548. Are you familiar with the brand of the Aurora “LL” 
sheetings ? 

Ans. Yes. 

Ques. 549. Would a person of ordinary intelligence mistake the 
one for the other, or are they so dissimilar as to be easily distin- 
guished ? 


Same objection. ‘ 
625 Ans. Persons of ordinary intelligence would not be mis- 
taken. 


Ques. 550. Are they easily distinguishable? 
Same objection. 


Ans. They are. 

Ques. 551. If you wanted to know-the ownership or origin or 
manufacture of goods in addition to the quality, what would you 
look to? 


Objected to as incompetent and immaterial. 


Ans. If I understand that correctly, after examining the sheeting 
I would ask, What manufacture is this? 

Ques. 552. When looking at a brand as stamped upon sheeting 
what part or portion of the brand as stamped indicates the manu- 
facture or origin ? 

Same objection. 

Ans. The mills from which it was made from. 

Ques. 553. You have stated your familiarity with certain “LL” 
goods. In the case of the Lawrence M’f’g Co. goods what do you 
tind in addition to the letters “LL?” 


Same objection. 


Ans. Well, on the top of the sheeting it is a bull’s head or a adel 
I can’t remember which, or a head of the cow species ; the letters 
“LL” are different from the Aurora muslin ; any other particular 
brand I am not conversant with, as I buy goods trom quality and 
not by brands. 


Cross-examination waived. 


CHAS. ANNING. 
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STATE OF saga re 
County of Kane, 


I, William George, notary public in and for the county of 


Kane, in the State of Illinois, hereby certify that the foregoing depo- 
sitions of J.S. Hawley, A. Somarindyck, and Charles Anning were 
taken before me by consent of the parties; that at the taking of 
the depositions of said Hawley, Somarindyck, and Anning com- 
plainant. was represented by Mr. W. G. Rainey and the defendant 

by Hopkins, Aldrich & Thatcher; that before the taking 
626-638 of said depositions the witnesses were duly sworn by me, 

and that the said depositions were written out and signed 
by the witnesses in my presence. 

I further certify that the fees for taking said depositions are as 
follows: For the deposition of J. S. Hawley, $2; for the deposition 
of A. Somarindyck, 80 cents; for the deposition of Charles Anning, 
$1.20; making a total of $4, paid by defendant. 

Witness my hand and notarial seal this 4th day of Nov., A. D. 
1886. 


* 


WILLIAM GEORGE, 
Notary. Public. 


639 Circuit Court of the United States, Northern District of 
Illinois. In Chancery. 


LAWRENCE MANUFACTURING COMPANY 
vs. 
AURORA CoTTON MILLS. 


In pursuance of agreement and by consent of the parties to the 
above-entitled cause the deposition of Marshall J. Wilson is taken 
on the part of said defendant before P. H. T. Mason, a notary public 
in and for the county of Cook, in the State of Illinois, on this 7th 
day of January, 1887. 

Defendant appears by its attorney, N. J. Aldrich, and the com- 
plainant by W. G. Rainey. 


MarSsHALL J. WILSON, being first duly sworn, deposes and says: 


Ques. 628. What is your name, age, residence, and occupation ? 
Ans. Marshall J. Wilson; age, 45; residence, Chicago, Illinois ; 

occupation, salesman. 

Ques. 629. With what house, if any, are you associated ? 

Ans. Marshall Field & Co. 

Ques. 630. What business is Marshall Field & Co. engaged in? 

Ans. Jobbers of dry goods. 

Ques. 631. How extensive is their business ? 

Ans. Among the largest in the United States. 

Ques. 632. How long have you been in their employ ? 

Ans. Twenty-one years and a half. 

Ques. 633. What position do you hold in the firm ? 

Ans. I am a salesman. 
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Ques. 634. In what department? 
Ans. What is known as general salesman in our house. 
Ques. 635. Have you handled what is known as brown 
640  sheetings of different grades while in the employ of the firm? 
Ans. I have. 
Ques. 636. For how long a time? 
Ans. For the past eight years. 
Ques. 637. Are you acquainted with what is known in the trade 
as “ Lawrence L L” sheeting ? 
Ans. I am. 
Ques. 638. Are you acquainted with any other “ L L” sheetings 
that is handled in the trade? If so, state what other “LL” sheet- 
Ings you know in the trade. 


Objected to as incompetent and immaterial. 


Ans. Badger “ L L,” Beaver Dam “LL,” Atlantic “ LL,” Aurora 
“LL,” Shawmut “LL,” and Pacolet “LL.” There are other brands 
I know of that we do not carry. 

Ques. 639. What manufacturer produces the Shawmut “LL” 
sheeting ? 

Ans. The Lawrence Mills. 

Ques. 640. What do the letters “LL” on the sheetings mentioned 
by you indicate in the trade? 

Ans. The letters “ L L” on sheetings to me without anything else 
than “LL” would not indicate anything farther than a grade of 

oods. 

Ques. 641. Do those letters standing alone indicate to the trade 
the origin or ownership of the goods ? 

Ans. They do not. 

Ques. 642. How are orders in the trade given and filled on “LL” 
sheetings ? 


Objected to as incompetent and immaterial; all further, because 
the witness has not shown himself to be familiar with the custom of 
the trade in this regard. 


Ans. If I should receive a mail order my customers, as a rule, 
indicate on the order the kind of “ L L” sheeting they want. 

Ques. 643. How do they indicate what “LL” sheeting they want? 

Ans. By giving the name. 
641 Ques. 644. What have you had to do during the last few 
years with filling orders received by your firm for “L L” 

sheetings or cotton goods? 

Ans. It has been my duty to fill them, and I have done SO. 

Ques. 645. How many years have you filled orders for that class 
of goods ? 

Ans. For the past eight years. 

Ques. 646. Suppose an order for one, two, or more bales of “ L L” 
sheetings should come to your house, what would you do? 


Same objection by counsel for complainant. 


Ans. li I should receive an order for “ L L” sheetings I would at 
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once write the customer, asking him to indicate by letter the kind 
of “ LL” sheeting he wished us to ship. 


Ques. 647. How long have you known the Atlantic “LL” sheet- 
ings in the trade? 


Same objection as before. 


Ans. Since I have been selling domestics, for the past eight 
ears. 


Ques. 648. How long have you known the Badger “ L L” in the 
trade? 


Same objection. 


Ans. I think about the same length of time. 
Ques. 649. You stated, did you not, that the Lawrence “ L L” and 
the Shawmut “LL” were manufactured by the same company ? 

A. I did, as far as I know. 

Ques. 650. What is the difference, if any, between Lawrence “ L 
L” and the Shawmut “ L L” sheetings? 

Ans. The first difference is in the name, if there be any difference, 
and that is all the difference I believe to be in the goods. 

Ques. 651. Is there any difference in the price of the Lawrence 
“LL” and the Shawmut “ L L” in the trade? 

Ans. There is usually a quarter of a cent difference. 

Ques. 652. Why is this difference in the price made, if you 

know ? 
642 Ans. It is made so as to introduce another brand of goods 
to head off any new brands that might be thrown on the 
markets with the same letters. 

Ques. 653. Is the putting of the letters “LL” on Aurora sheet- 
ings calculated to, and do they in fact, deceive the trade in mistaking 
the goods for the Lawrence goods ? 

Ans. I should say they did not. 

Ques. 654. Would a person of ordinary intelligence in the trade 
HET the brand of the Aurora “LL” goods. for the Lawrence 
6c L’s 97) 

Ans. They would not if they could read. 


Ques. 655. How long have you been familiar with the Lawrence 
“L L's?” 


Question withdrawn. 


Ques. 656. Have you been familiar with the Lawrence “L L’s” for 
the last seven or eight years ? 

Ans. I have. 

Ques. 657. Look at the tablet, paster, or tag marked “ Exhibit I,” 
and state if you ever saw any of them before. 

Ans. (Witness examining tag.) Yes, sir; I saw it when it was first 
brought to our store on the Lawrence “ L L” sheetings about the 
Ist of July, 1886. 


Ques. 658. Did you ever see any of those tags or pasters prior to 
July, 1886 ? 
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Ans. No, sir; the goods might have come in a few days before the 
Ist day of July, 1886. 


Counsel for complainant calls upon counsel for defendant to state 
whether he proposes to offer in evidence the tag referred to in “ Ex- 
hibit I,” as counsel for complainant desires to interpose and does 
interpose an objection to the same and to all questions and answers 
with reference to the same on the ground of incompetency and irrel- 
evancy. 

Counsel for defendant says he does not know whether he shall 
introduce the tag in evidence or not. : 


Cross-examination by Mr. W.G. RaIney: 


Ques. 659. What do you mean when you say the letters 
643 “LL” standing alone do not indicate the origin or owner- 
ship of the goods? 

Ans. I mean just what I say. 

Ques. 660. Please explain. 

Ans. I cannot explain anything different from what I have 
already stated. As standing alone they do not indicate quality, 
width, or quantity. : 

Ques. 661. When you refer to the trade in your deposition you 
have reference to the jobbing trade, do you not ? 

Ans. I have reference to both jobbing and retail trade. 

Ques. 662. Have you any familiarity with the retail trade ? 

Ans. I have. 

Ques. 663. For the past eight years? 

Aus. Yes, sir. } 

Ques. 664. In what way do you come in contact with the retail 
trade? : 

.Ans. I come in contact with the retail merchant, and through 
him I come indirectly in contact with the retail trade. 

Ques. 665. Whatever knowledge, then, which you have as to the 
meaning of “LL” to the consumer or purchaser from the retail 
merchant is obtained from the merchant himself, and not from the 
consumer; is that correct ? 

Ans. That is correct. 

Ques. 666. Do you state it to be a fact, or simply your individual 
opinion, that “LL” has no meaning in the trade that indicates 
the quality or quantity or width of the goods on which they are 
stamped ? 

Ans. I should say if it is stamped on a piece of bleached muslin 
worth fifteen cents a yard and on a piece of bleached muslin worth 
four cents a yard, each of these qualities having a name above, it 
would indicate a difference; but when stamped on unbleached or 
brown sheetings known to the trade as four-yard goods it has no 
value. . 

Ques. 667. You evidently do not comprehend my question. 

644 Iwillexplain. You have stated in your direct examination 

that “ L L” has no meaning to the trade when standing alone 

that indicates quality, width, or quantity. Now, my question is: 
56—1039 . 
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“Do you state this to be a fact that is undisputed or that cannot be 
controverted, or simply an individual opinion of your own as to 
jts meaning in the trade?” | | 

Ans. Just read my original answer. 


Question and answer read to witness. 


The Witness: It is so understood by the trade, and I have always 
sold goods with that understanding, believing that I was justifiable 
in doing so. 

Ques. 668. Do you swear it to be a fact that “the trade” under- 
stands the meaning of “LL” as you have stated it, or, that it is 
your opinion and belief that the trade so understands it ? 

Ans. I think the trade so understands it. 

Ques. 669. It is your opinion, then, simply ? 

Ans. No; it is not. 

Ques. 670. Repeated to witness by request. 


Questien objected to as having been sufficiently answered. 


Ques. 671. Mention the name of any merchant or dry-goods 
dealer who understands “ L L” as you do to mean nothing, so far 
as it indicates quality, width, or quantity of the goods on which it 
is stamped. 

Ans. Mark Sherwood; employed with Marshall Field & Co. I 
can go on till doomsday if you wish me to. 

Ques. 672. Did either one of these persons ever say to you or in 
your hearing that to them “LL” did not mean quality, width, or 
quantity of the goods ? 


Objected to as improper. 


Ans. Quite frequently my customers say to me that it is imma- 
terial to them which of the different brands of “LL” sheetings I 
give them, as frequently we are out of some one brand or another, 
and I then mention the fact, and with very few exceptions they 
make the reply as above stated. 

The last question repeated to the witness and a categorical answer 
requested. 


Same objection as being improper. 


645 Ans. It never came toa point when I was compelled to 
ask any such question. 

Ques. 673. Then how are you enabled to swear that Mark Sher- 
wood and all the other merchants and dealers which it would take 
you till doomsday to mention understand “LL” as you do, that it 
means nothing, when standing alone, which indicates the quality, 
quantity, or width of the goods ? 

Ans. When the question was asked me to name a merchant or 
dealer in dry goods that believed as I did with regard to “ LL” as 
applied on four-yard sheetings I supposed that the attorney meant 
some one with whom I had had conversation on the subject. 

Ques. 674. Again repeated. 


Objected to by counsel for defendant as having been answered. 
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Ans. I don’t see how I am able to give a different answer from 
what I have given. 

Ques. 675. I will go back to my original question and ask you 
now whether you wish to be understood as stating that it is a fact 
which cannot be controverted that in the trade “ L L.” means noth- 
ing having reference to quality, quantity, or width of the goods, or 
do you intend to be understood as saying that it is your belief such 
is the understanding in the trade ? 

Ans. It is my belief that such is the understanding in the trade. 

Ques. 676. When you hear “LL” mentioned by a merchant 
what. comes into your mind ? 

Ans. “ LL” would come,into my mind. 

Ques. 677. Nothing else ? 

Ans. If a customer should say to me I want some “ L L” muslin 
I should ask him what kind of “LL” he wanted. 

Ques. 678. In such a case as that what would enter into your mind 
besides the fact that he wanted “ L L” muslin ? 

Ans. It would at once enter into my mind that he wanted 
646 ae known to the trade as four-yard goods in unbleached 
muslin. 

Ques. 679. You would understand: him to refer to goods of 36 
inches wide, would you not? : 

Ans. Yes, sir; as applied to unbleached muslin. 

Ques. 680. Then is it not true that when you hear such an ex- 
pression you think of brown muslins 36 inches wide, four yards to 
the pound? 

Ans. It is. z 

Ques. 681. Then is it not also true that “LL” means a muslin 
of a grade that is four yards to the pound of a width that is 36 
inches? 

Ans. It does not, for the reason that there are other goods known 
as unbleached muslin that are not branded “ L L” thatare36 inches 
wide and weigh four yards to the pound. 

The last question repeated. 

The Witness: Yes; with the explanation that I understood the 
question to be as applying to muslin of that grade. | 

Ques. 682. Then, if I now understand you, you state that “LL” 
does mean something, and that it means width, grade, and quality ; 


is that correct ? : 
Ans. When applied or on goods that are known as four-yard 


goods to the trade. 

Ques. 683. Is it not also true that when you hear “ L L” men- 
tioned with reference to brown muslin of four yards to the pound 
that it indicates to your mind the manufacture or make of the Law- 
rence, Badger State, Beaver Dam, Aurora, Shawmut, or Pacolet ? 

Ans. It does. | 

Ques. 684. And if you should have before you an order for so 
many pieces of “L L” muslin, or a customer should ask you about 
“TLL” muslins of four yards to tne pound, you would at once sup- 
pose that he had reference to one of these several makes, would you 


not ? 
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Ans. I would. 
647 Ques. 685. How many bales of “L L” sheetings made by 
the Lawrence Manufacturing Company has the house of Mar- 
shall Field & Co. handled during the past eight years as compared 
to any other brand of “ L L” four-yard goods? 
Objected to by defendant as not proper cross-examination, as Ir- 
relevant, and immaterial. 


Ans. Iam not in position to give you an answer. 
Ques. 686. Give us the best estimate you can make at this time. 


Same objection by defendant. 


Ans. I could not make an estimate; am a poor guesser, and in 
my position I do not have access to the stock books, and it would be 
simply folly for me to answer such a question. 

Ques. 687. Has the house sold as many Lawrence “ L L’s” as Au- 
rora “ L L’s?” 

Ans. I do not know. 


Ques. 688. Have you, as a salesman, sold as many Lawrence 
“L L’s” as Aurora “ L L’s?” 


Objected to by defendant for reasons last given. 


Ans. Iam unable to answer the question only as a guess. My 
judgment would be that the sales were perhaps about equal to my 
customers. 

Ques. 689..How is it as to the Pacolet “ L L’s” and the Law- 
rence ? 


Same objection by defendant. 


Ans. The Lawrence is quite in excess as compared with Pacolet, 
in my personal sales. 

Ques. 690. Consider the question repeated as to the other “ L L’s?” 

Same objection by defendant. 


Ans. My customers being largely from the State of Wisconsin 
and southern Minnesota it would be my judgment that my sales on 
these goods—Badger and Beaver Dam—was largely in excess of the 

Lawrence or any other “ L L” sheeting. 
648 Ques. 691. Has that been the case as to the Beaver Dam 
for eight years? 

Objected to by defendant for same reason. 


Ans. The Beaver Dam have not been made for eight vears past. 
Within the past two years the sales of Beaver Dam have been as 
stated above—that is, more than the Lawrence. 

Ques. 692. How long has it been so that you have sold as many 
Badger State ““L L’s ” as the Lawrence? 


Same objection by defendant. 


Ans. I should say about three to four years past. 


Ques. 693. How long have you sold as many Aurora “ L L’s” as 
Lawrence ? 
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Same objection by defendant. 


Ans. I don’t think I could state the facts in regard to that because 
my trade in Aurora “LL” has been largely with one or two men, 
and I could not state the time definitely ; within two years, I should 
say, as near as I can get at it. 

Ques. 694. Then, if I understand you, is it not true that up to 
about three or four years ago and during the first four years of your 
handling such goods you sold more Lawrence “ L L’s” than any 
other “ L L” goods branded “ L L?” 


Same objection by defendant. 


Ans. I did, for the reason that at that time the Lawrence “LL” 
goods were well known to the trade and the Badger “ L L” had to 
be introduced, and we were at very many times out of the Badger 
“L L” sheetings, as the manufacturers could not supply the demand. 

Ques. 695. And is it not also true that during those first four 
years should you have received an order fora four-yard muslin 
branded with “LL” by reason of the fact that the Lawrence goods 
were so well known you would have supposed such an order meant 


Lawrence goods? 
Same objection by defendant. 


Ans. If the order should come in for “ LL” sheetings and no 
brand named, if the quantity was small, say five pieces, I 
649 would fill the order according to what the customer had 
bought when last in market. If I could not get the infor- 
mation in that way I would then give him the five pieces from the 
stock we had the most of and write him that he had omitted to give 
the name of the “LL” sheeting wanted, and tell him what I had 
sent and trusting it would be satisfactory to him. 

Ques. 696. During the first four years that you handled such 
goods, beginning eight ye years back, what brand of “ L L” sheetings 
of four yards to the pound did Marshall Field & Co. have besides 
the Lawrence? 

Ans. I would not state as a matter of memory with regard to that 
matter. My judgment would be, however, that we had but two brands, 
Badger “LL” and Lawrence “ L L.” 

Ques. 697. You have already stated heretofore that during these 
four years mentioned the Lawrence goods were well known in the 
trade, but the Badger “ LL” had to be introduced, and you were 
frequently out of them. Now, during this time and under these 
circumstances should you have received an order for five pieces of 
“TL” sheeting, would not you have primarily supposed the cus- 
tomer wanted Lawrence * L L?” 

Ans. It would depend largely upon the locality from which the 
order came and of mv knowledge of the customer. 

Ques. 698. You would understand such an order to mean, at that 
time, either Lawrence or Badger State sheeting, would you not? 


Ans. Yes, sir. 
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Redirect examination by Mr. N. J. ALDRICH : 


Ques. 699. Are all the sheetings in the market stamped with the 
letters “L L” 36 inches wide and weigh four yards to the pound ? 

Ans. There is a sheeting known as Atlantic “ L L” that does not 
weigh four yards to the pound. 


Ques. 700. Is it not true that the other sheetings so stamped vary 
somewhat in weight? 


Ans. Never having weighed them to ascertain the fact, I am un- 
able to answer the question. 
650 


Ques. 701. What proportion of the orders received and 
filled by your house for “L L” sheetings specify the name 


and brand the customers want, and what simply call for“ LL” 
sheetings, so far as you know? 


Objected to by complainant as incompetent and irrelevant, and 
because the orders themselves are the best evidence. 


Ans. Very few indeed of my customers order sheetings without 


giving a brand. I occasionally have orders naming “ L L,” but 
very seldom. 


Ques. 702. How many orders for simply “LL” sheetings have 


you received or had within the last year or two? State as near as 
you can. 


Same objection by complainant. 


Ans. I could not give a definite answer to that question. I could 
not tell you. It would be impossible. 


Ques. 703. Are those orders of frequent occurrence? 
Same objection by complainant. 
Ans. They are not. | 


MARSHALL J. WILSON. 


STATE OF ILLINOIS, | es 
County of Cook, f°" 


I; P. H. T. Mason, notary public in and for the county of Cook, 
in the State of Illinois, hereby certify that the foregoing depositions 
of Ilestius S. Smith and Marshall J. Wilson were taken by me by 
consent of the parties; that at the taking of the deposition of said 
Smith the complainant was represented by Mr. W. G. Rainey and 
the defendant by Mr. A. J. Hopkins, and at the taking of the depo- 
sition of said Wilson the complainant was represented by Mr. W. G. 
Rainey and the defendant by Mr. N. J. Aldrich; that before the 
taking of the said depositions the witnesses were duly sworn by me, 


and that the said depositions were written out by me and signed by 
the witnesses in my presence. 


I further certify that the fees for taking said depositions are as 


follows: For the deposition of Ilestius S. Smith, $7.25, and for 
651 the deposition of Marshall J. Wilson, $6.25, making a total 


na of $13.50; were paid by the defendant, the Aurora Cotton 
ills. 
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Witness my hand and notarial seal this 7th day of January, A. 


D. 1887. 
P. H. T. MASON, 


Notary Public in and for the County of Cook, 
in the State of Illinois. 


Circuit Court of the United States, Northern District of Illinois. 
In Chancery. 


LAWRENCE MANUFACTURING COMPANY 
vs. 
AvuROoRA Cotton MILILs. 


Depositions taken on this the 27th day of January, 1887, at the 
office of Messrs. Raymond «& Rainey, Chicago, Illinois, before P. 
H. T. Mason, a notary public in and for the county of Cook, 
State of Illinois, on behalf of the defendant, by consent of the 
parties, all formalities being waived. 


Present: Mr. N. J. Aldrich, representing the defendant, and Mr. 
W. G. Rainey, representing the complainant. 


GEORGE H. Curtiss, a witness produced on behalf of defendant, 
being first duly sworn, deposes and says: 


Ques. 704. What is your name, age, residence, and occupation ? 
Ans. George H. Curtiss; age, 51; residence, Chicago, Illinois; 
occupation, commission dry goods. 
Ques. 705. With what house, if any, and how are you connected ? 
Ans. I am connected with Curtiss & Warren; am a partner in the 
house. 
Ques. 706. Do you handle brown sheetings in your business? 
652 Ans. Yes. 
Ques. 707. Are you acquainted in the trade with what is 
known as Lawrence “L L” sheeting ? 


Ans. Yes. 
Ques. 708. Are you acquainted with any other “L L” sheeting 


that is handled in the trade? If so, goon and state what. 

Ans. I know a great number—the Aurora “ L u,” Hoosier “ L L,” 
Badger State “LL,” Beaver Dam “ L L,” Pacolet “L L,” and many 
others that don’t come to my mind just this moment. 

Ques. 709. Do you know in the trade an “L L” sheeting that is 
called the Shawmut “L L?” 


Ans. Yes, sir. 
Ques. 710. What manufactory or company produces that sheeting ? 


Ans. The Lawrence. 
Ques. 711. Do vou know in the trade an “L L” sheeting called the 


Atlantic “LL?” 
Objected to by complainant as incompetent and irrelevant. 


Ans. Yes, sir. 
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Ques. 712. What do the letters ‘‘L L” indicate to the trade, and 
what do they mean when placed on brown sheetings? 


Objected to by complainant, as the witness has not qualified him- 
self to express an opinion on this subject. 


Ans. As far as my experience goes the term is used to express a 
grade of goods known in the market'as a four-yard sheeting. 

Ques. 713. Do they or do they not, standing alone, indicate the 
origin or ownership of the goods manufactured ? 

Ans. They imply a four-yard sheeting made by the mill from 
which they are ordered. 

Ques. 714. How long have you handled “L L” brown sheetings ? 

Ans. About fifteen years. 
653 Ques. 715. Whose make of “ L L” sheetings does your firm 
_now handle? 

Ans. The Aurora “ L L’s,” manufactured by the Aurora Cotton 
Company, and the Hoosier State “ L L,” manufactured by the Evans- 
ville Cotton Manufacturing Company. 

Ques. 716. Does your firm handle other brands uf goods made by 
different mills than those mentioned by you ? 

Ans. We do. 

Ques. 717. Do you handle other grades of brown sheeting than 
the “LL?” 

Ans. We do. 

Ques. 718. How are the orders for “LL” sitios usually re- 


ceived by you—that is, do they or do they not designate the make 
or product of some particular mill? 


Objected to as incompetent and irrelevant; and, further, because 
the orders themselves are the best evidence of their contents. 


Ans. The orders always read designating the mill and grade of 
goods wanted. 

Ques. 719. Is the putting of the letters “LL” on the Aurora 
four-yard sheeting calculated to and do they in fact deceive the 


trade in mistaking the Aurora goods for the goods of the Lawrence 
Manufacturing Company ? 


Ans. Have never done so in our experience. 


Ques. 720. Would a person of ordinary intelligence in the trade 


mistake the brand of the Aurora “ L L’s” for the Lawrence “LL” 
goods? 


Ans. Never. 


Yross-examination by Mr. W. G. Rainey: 


Ques. 721. Are you very sure about that ? 

Ans. Very sure that any one of ordinary intelligence would never 
be mistaken. 

Ques. 722. With what class of the trade do you deal ? 

Aus. With the jobbers of dry goods. 


Ques. 733. You do not come in contact with the consumer or re- 
tail purchaser, do you? 
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654 omy To no great extent; sometimes meet a large retail 
trade 

Ques. 734. My question has reference to the consumer of the goods 
or purchaser from a retail merchant. 

Ans. People in our business are not in the habit of standing at 
retail] counters: where they cut off goods. 

Ques. 735. Repeated. Do you come into contact with the retail 
consumer or purchaser from the retail merchant? 

Ans. As much as any one in our line of business w ould naturally 
come in contact with the retail trade. 

Ques. 736. Last question repeated. 


Ans. We do not sell to cousumers. 
Ques. 737. Then can you state whether the ordinary consumer 


or purchaser from the retail merchant would likely be deceived 
when seeing “ L L” on brown sheetings, should he be familiar with 
the Lawrence goods and not familiar with the Aurora, in supposing 
such goods to be made by the Lawrence Manufacturing Co.? 


Objected to as supposing an improbable and impossible case. 


Ans. I don’t know that I understand the character of that ques- 


tion. 
Ques. 738. Question reread to the witness. 
Ans. As far as my knowledge goes, all leading brands of goods 


exposed for sale on retail counters are folded with brand plain in 
view, so that an ordinary person could read for themselves the name 
of the mill; therefore could not be deceived. 

Ques. 739. Do you state this to be a positive fact or simply an ex- 


pression of your opinion? 
Ans. I take it for granted thata purch: aser who is competent to 


judge the quality of goods is also competent to read the brand. 
Ques. 740. Why do you not answer my questions and not evade 
them, as you seem to be doing? 
Objected to as an insult to the witness. 
Ans. I intended to answer them as correctly as my Judgment dic- 


tated. 

Ques. 7403. Now, I repeat cross-question 23 (739). Do you 
state it to be a positive fact, which your answer to cross-ques- 
tion 22 (738) implies, that a retail consumer or purchaser could not 
be deceived on the hypothesis submitted to you, or that you mean 


to say it is your opinion he would not be deceived ? 
Objected to as having been sufficiently answered. 


659 


Ans. What was the hypothesis ? 
Ques. 741. I go back in order that the knteminent witness may 


comprehend me, and repeat cross-question 22 (738). Question re- 


peated. 
Witness: It is my judgment that a purchaser could not be de- 


ceived. 
Ques. 742. Suppose a retail customer, such a customer belonging 


to the laboring class and of ordinary intelligence, should go into a 
57—1039 
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retail store, and being familiar with Lawrence “L L” sheetings, and 
should see brown sheetings folded so that only the “L L” could be seen, 
as stamped on the Aurora goods, would yon not think it possible 
that such a customer would be likely to suppose that such goods 
were made by the Lawrence Manufacturing Company ? 

Ans. I should not think that any intelligent person in these en- 
lightened times would buy goods simply from seeing them folded 
and without examination, especially when there are so many brands 
of “ L L’s” in the market. 

Ques. 743. You have again evaded and not answered my question. 
You will please answer it categorically. Question reread. 

Ans. In my judgment my original dnswer covered the point. 

Ques. 744. Again reread to witness. 

Ans. In my judgment, no. 

Ques. 745. Suppose such a customer had never seen any brown 
sheetings branded with “LL” but the Lawrence goods, and was to 

see for the first time the Aurora “ L L’s,” but so folded that 
656 ihe only saw the letters “LL,” would you not, then, think it 
likely that such a customer would suppose they were the 
Lawrence goods? : 
Ans. I do not suppose any customer would buy goods without 
examining them to know what he was buying. 
Ques. 746. You have again evaded my question. I request it re- 
peated and desire a categorical answer. 
Ques. 747. Cross-question 29 (745) again repeated. 
Ans. I don’t think that is a supposable case; but I don’t know 
that is what you want to get at. 


Ques. 748. Assume the question to be a supposable one, then what 
is your answer. 


Ans. I should suppose he would have knowledge enough of goods 
to judge for nimself. 


Ques. 749. Have you any bias or prejudice for or against either 
party to this lawsuit ? 


’ 


Objected to as incompetent. 


~ Ans. No. 


Ques. 750. Then why do you not answer my questions and not 
try to evade them ? 


Ans. | have answered all questions, according to my best judg- 


ment, from knowledge and experience with the dry-goods trade for 
the last fifteen years. , 


Ques. 751. Cross-question 29 (745) repeated. 

Ans. My original answer is my answer to that. 

Ques. 752. What is that answer ? . 
Objected to by defendant, as the deposition shows for itself. 


Ans. You have it before you. 


Ques. 753. Do you refuse to answer it otherwise or to repeat your 
former answer ? 


Objected to as being intentionally unfair with the witness. 
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Ans. Will you read the former answer ? 

Ques. 754. You have stated you have no bias in this case; is that 
correct ? 

Ans. I have no bias in this case other than justice to all par- 


ties. 
657 Ques. 755. Is it not true that you are the agent for the 
Aurora Cotton Mills? 
Ans. It is. 


Ques. 756. Is it not also true that you want the Aurora Cotton 
Mills to succeed in this lawsuit ? 


Objected to as irrelevant and immaterial. 


Ans. I want the Aurora Cotton Mills to have what they are justly 
entitled to; nothing more. 
Ques. 757. Do you want the mills to succeed in this lawsuit? 


. Objected to as having been answered and as immaterial. 


Ans. If they are justly entitled to success, yes; if not, no. 
Ques. 758. Do you know what this lawsuit is about ? 


Objected to as not being cross-examination. 


Ans. As I understand the case, it is to establish the right for the 
use of the letters of the alphabet, or the letters “LL,” as a trade- 
mark. 

Ques. 759. Have you not given to some one representing the de- 
fendant in this case your opinion that the Lawrence Manufacturing 
Co. is not entitled to the use of “ L L” as a trade-mark ? 


Objected to as immaterial. 


Ans. I may have done so, as everybody else has. 

Ques. 760. Do you state it to be a fact that everybody else has said 
that the Lawrence Manufacturing Co. is not entitled to “LL” as a 
trade-mark ? 

Ans. All those that have discussed the matter with me have im- 
plied as much. 

Ques. 761. Then the substance of your testimony is that, in your 
opinion, the Aurora Cotton Mills has a right to brand their four-yard 
sheetings with “LL.” Is that correct ? 

Aus. Yes. 

Ques. 762. And holding such an opinion you want the Aurora 
Cotton Mills to succeed in this lawsuit, do you not? 


Objected to as having been answered. 


Ans. In my judgment the Aurora Cotton Co. are entitled to use 
the letters “ L L;” and, if so, should succeed. 
658 Ques. 763. How long have you handled brown sheetings 
stamped with “ L L,” other than the Lawrence goods? 
Ans. I think about fifteen years, but I have not looked the matter 
up, and consequently may not be correct as to dates. 
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Ques. 764. Did you ever handle “LL” sheetings made by the 
Lawrence Manufacturing Co. ? 

Ans. No. 

Ques. 765. What brand of goods, if any, fixes the market price on 
“LL” goods? 

Ans. Every mill makes their own price, as far as my knowledge 
goes. 

Ques. 766. Did you ever sell any Aurora “L L’s” on memoranda, 
the price to be governed by the market price at a future date? 

Ans. I may or may not; I could not say. 

Ques. 767. Have you ever sold any “L L’s” on memorandum, 
the price to be fixed at a future time by the market price; if so, 
what ? 


Objected to as not cross-examination. 


Ans. That would be dating back farther than I can remember 
to-day. I may or may not. 

Ques. 768. Don’t you know it to be a fact that the “ L L’s” made 
by the Lawrence Manufacturing Co. are sold in the market to a 
greater extent than any other “ L L” sheeting? 

Ans. I do not, not knowing the capacity of the other mills which 
sell “L L’s” in comparison with the production of the Lawrence. 

Ques. 769. Do you not in your trade occasionally hear of the Law- 
rence “LL?” 

Ans. We hear of every known brand in the market. 

Ques. 770. Repeated. 

Ans. As I stated before, we hear of every brand in the market, and 

consequently. we hear of the Lawrence “ L L.” 
659 Ques. 771. When you hear “ L L” mentioned in your trade 
with reference to brown sheetings what goods come into your 
mind, or what do you think about? 

Ans. Four-yard sheetings. 

Ques. 772. Made by what manufactory or mill ? 

Ans. Made by any mill manufacturing a four-yard sheeting with 
a fifty-six by sixty count. 

a. Don’t you think of the Aurora “LL” or the Hoosier 
it) 9 

Ans. In that connection if one of my customers was talking to me 
about an “ L L” he would evidently name the brand, and, as we are 
agents for those two brands, certainly would suppose he had refer- 


ence to them. 
: GEO. H. CURTISS. 


ALONZO GEORGE, a witness produced on behalf of defendant, nang 
duly sworn, deposes and says: 


Ques. 774. Are you the same Alonzo George whose deposition was 
taken some weeks ago in Aurora in this cause on the part of the 
defendant ? 

Ans. Yes, sir; I am. 

Ques. 775. How are you connected, if at all, with the defendant, 
The Aurora Cotton Mills? 
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Ans. I am treasurer of the Aurora Cotton Mills. 

Ques. 776. Are you familiar with the stamp or brand placed by 
the Aurora Cotton Mills upon its four-yard brown sheeting ? 

Ans. Iam. 

Ques. 777. Describe that brand. 

Ans. It is headed with a monogram A C M, Aurora Fine Sheet- 
Ings, and a rising sun above the word fine and “ L L” below the 
word sheeting. 

Ques. 778. Will ycu produce a sample of the four-yard sheetings 
manufactured by the defendant, with their stamp or brand upon it, 


_mark the same Exhibit X, and make it a part of this your deposi- 


tion ? | 
Ans. I will; this is it. (Witness produces the sample.) 


Exhibit X, above mentioned and described by the witness, is 
offered in evidence on the part of the defendant. 
660 It is stipulated that defendant’s attorney may keep the 
said exhibit and produce it on the trial of the cause here- 
after. 
Here the defendant rests its testimony. 


ALONZO GEORGE. 


STATE OF yo a “> 


County of Cook, 


I, P. H. T. Mason, notary public in and for the county of Cook, in 
the State of Illinois, hereby certify that the foregoing depositions of 
George H. Curtiss and Alonzo George were taken before me this 27th 
day of January, 1887, by consent of the parties, all formalities being 
waived; that the said witnesses were tirst duly sworn by me, and 
their said depositions were written out by me in their presence and 
signed by them in my presence; that there were present the said 
witnesses and Mr. N. J. Aldrich, representing the Aurora Cotton 
Mills, and Mr. W. G. Rainey, representing the complainant, the Law- 
rence Manufacturing Company, and that the defendant then rested 
its testimony. 

Witness my hand and notarial seal this 27th day of January, A. D. 


1887. 
P. H. T. MASON, 
Notary Public. 


The seal of notary waived. 
RAYMOND & RAINEY, 


Solicitors for Complainant. 


Fees for taking foregoing depositions, amounting to $5.00, paid by 
defendant, Aurora Cotton Mills. 
| P. H. T. MASON, 


Notary Public. 
I, A. J. Hopkins, solicitor for the Aurora Cotton Mills, certify that 


the foregoing 122 pages is a true copy of the original proof as the 
same appears on file in the case of The Lawrence Manufacturing 
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Company vs. The Aurora Cotton Mills, pending in the U. S. circuit 
court for the northern district of Illinois. 
(Signed) A. J. HOPKINS, Solicitor. 


661 Defendants read and referred to “Sheldon’s Dry-Goods 
Jobbers’ Reference Book, 1883,” filed as “ Exhibit D” to 
O’Bryan’s deposition, page 86, advertisement of Lawrence Manu- 
facturing Company, which is as follows: 
[ Vignette, Bull’s Head.] 


“ Lawrerce Manufacturing Company. 


LL, XX, & XXX 


Brown Cottons. 


George C. Richardson & Co., 
Agents, 
178 Devonshire street, 33 Federal street, Boston ; 
115 and 117 Worth street, New York.” 


The above is displayed similarly with the copy, with black type. 


Defendants also referred to and read, as “ Exhibit C” to O’Bryan’s 


deposition, from “Sheldon’s Dry-Goods Jobbers’ Reference Book, 
1882,” page 40, Lawrence Manufacturing Company’s advertisement, 
as follows: 


[ Vignette, Bull’s Head. 
“Lawrence Manufacturing Company. 


LL, Y,XX,& XXX 


Brown Cottons. 


Heavy Brown & Bleached Canton Flannels. 


George C. Richardson & Co., 
) Agents, 
178 Devonshire street, 33 Federal street, Boston ; 
115 and 117 Worth street, New York.” 


Defendants also referred to and read from the book of which the 
following is the title page, as “ Exhibit E” to O’Bryan’s deposition, 
to wit: 


“Vol. — (number torn off—Cl’k). No. 877. Sheldon’s Weekly 
New York Price List, published by J. D. Sheldon & Co., No. 
662 115 Worth street, New York. Wednesday, August 12th, 


1885. Terms (with Jobbers’ Reference Book), $5 per annum. 
Single copies, 25 cents.” 


Of the foregoing page 36, Lawrence Manufacturing Company’s 
advertisement was read as follows: ne 
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[ Vignette, Bull’s Head. ] 
“ Lawrence Manufacturing Company. 


LL & XX 
Brown Cottons. 
Heavy Brown and Bleached Canton Flannels. 
Smith, Hogg & Gardner, 
Agents, 
178 Devonshire street, 33 Federal street, Boston ; 
115 and 117 Worth street, New York.” 


And also page 44, as follows: 
[Vignette, Bull’s Head. ] 
‘ Lawrence 
Brown Cottons 
and 
Canton Flannels. 


For Sale by 
All the Leading Dry-Goods Jobbers.” 


663 When defendant had concluded, complainant then read 
the following in rebuttal: 


United States Circuit Court. 
Northern District of Illinois. 
LAWRENCE MANUFACTURING CoMPANY. vs. AURORA Cotton MILLs. 
District of Indiana. 
SAME vs. EVANSVILLE CoTTON MANUFACTURING COMPANY. 
Middle District of Tennessee. 
SAME vs. TENNESSEE MANUFACTURING COMPANY. 
Eastern District of Wisconsin. 
SAME vs. BEAVER Dam Cotton MILLs. 
Western District of Wisconsin. 
SAME vs. JANESVILLE CotTron MILLs. 


Depositions taken on this twenty-first day of February, 1887, at the 
office of and before Charles R. Clarke, No. 21 Park Row, New 
York, a notary public in and for the county of New York, in 
the State of New York, in pursuance of notice, in the presence of 
W. G. Rainey, solicitor for complainant; J. M. Dickinson, solicitor 
for Tennessee Manufacturing Company, who aiso appears for the 
defendants, Aurora Cotton Mills and Evansville Manufacturing 
Company ; and I. C. Sloan, solicitor for Beaver Dam Cotton Mills 
and Janesville Cotton Mills; by consent, all formalities as to cap- 
tion and certificate being waived. 
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664 CHARLES S. SmitH, being produced by complainant and 
having been duly sworn, deposed as follows: 


(Questioned by Mr. Ratney, for complainant :) 


Q. 1. You are the same Charles 8. Smith whose deposition has 
been taken in these causes, are you not? 

A. Yes, sir. 

Q. 2. In your previous deposition you stated that the Lawrence 
Manufacturing Company first branded its four-yard sheeting with 
L Lin January or February, 1867, arid, in substance, that the trade 
significance of L L when attached to sheetings means goods made 
by the Lawrence Manufacturing Company. Now, will you please 
state how soon after February, 1867, L L in the trade obtained this 
significance? 


(Defendants except to the foregoing question on the grounds, 
first, that it is improper to state to the witness what his testimony 
was on his former examination; second, because the evidence called 
for is not in rebuttal.) 


A. From 1869 to 1870, I think, that reputation was established. 

Q. 4. Have vou any way of stating the number of yards of L L 
sheeting sold by the Lawrence Manufacturing Company prior to 
1872? Ifso, please state what was the output of such goods from 
February, 1867, up to 1872. 


(Defendants except to the foregoing question on the ground that 
the evidence asked for is not in rebuttal. 


A. Yes; I havea memorandum in my pocket of the goods sold 
by the Lawrence Manufacturing Company during the years stated, 
taken from our books and the books of the mills. 

Q. 5. Please look at such memorandum, and state the number of 
yards of L L sheetings it shows to have been made and sold by the 
Lawrence Manufacturing Company from February, 1867, up to 
1872. 


665 (Defendants except to the witness testifying from a memo- 
randum, and except to the introduction of any copy from 
any books, the same not being the best evidence.) 


A. (The witness reads from memorandum over the exception of 
defendants:) “ Up to October 31, 1867, 763,385 yards; from that 
date up to April 25, 1868, 443,656 yards; next six months to Octo- 
ber, 31, 1868, 702,629 yards; to April 30, 1869, 942,661 yards; to 
October 31, 1869, 1,883,310 vards; to April 30, 1870, 2,246,160 
yards; to October 31, 1870, 2,407,894 yards; to April 30, 1871, 
2,823,503 yards; to October 31, 1871, 2,770,344 yards; to April 30, 
1872, 3,263,074 yards.” 

Q. 6. Independent of this memorandum you have just read from 
and the information derived therefrom, can you give us approxi- 
mately the output of complainant’s mill during this period of time? 

A. Only except very generally; my recollection would be in ac- 
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cord with the memorandum, but I could not get it positively—the 
exact figures, I mean. 

Q. 7. From February, 1867, to January, 1872, how were such 
goods spoken of in the trade and generally ordered by the trade ? 


(Defendants object to this question because not in rebuttal, and be- 
cause the witnesshas already been examined in the testimony-in- 
chief on this proposition.) 


A. As soon as the brand became established they were known to 
the trade and to our customers as L L’s, belonging to the Lawrence 
Mills. When a customer came in to buy these goods his question 
would be, “ What’s the price of L L’s?” using no other designation. 

Q. 8. What would you understand him to refer to? 

A. I should think he referred to the L L that we were agents of, 
made by the Lawrence Mills. 

Q. 9. Please state again how soon after February, 1867, this brand 
of. L L became established. 


666 (Defendants except to this question as being a repetition 
and not in rebuttal.) 


A. I should say in two and a half to three years from the time 
we commenced to make them they became well established. 

Q. 10. While your firm were the agents for the complainant com- 
pany, state whether it sold any L L sheetings to the firm of J. H. 
Wear, Boogher & Co., of St. Louis; if so, for how long and in what 
quantities. 

A. We sold the firm for a good many years, almost from the time 
they went into business up to the time we ceased to be agents for 
the complainant company. I can’t remember the quantity without 
referring to my memoranda, but we sold them considerable quan- 
tities. We ceased to be agents for complainant in February, 1856. 

Q. 11. Do you know anything about a complaint made bv said 
firm of J. H. Wear, Boogher & Co. about L Lsheetings? IZfso, when 
was it, and state what you may know about it. 


(Defendants except to this question as irrelevant and incompetent, 
and because the evidence is not in rebuttal.) 


A. I think it was in 1883. They complained by letter and 
through their buyer in this market that the quality of a lot they 
had recently bought was not up to the standard in quality. They 
brought in a small sample to show us. We asked them to send 
us ten pieces by express, so we could judge of the complaint, which 
they did. I examined the goods, found them to weigh and count 
standard, and declined to make any allowance; wrote them in re- 
ply that if they were dissatisfied with the goods they could turn 
them over to Crow, Hargadine & Co., of St. Louis, and we would 
credit’ them with the full amount of the goods they complained of. 


(Defendants except to the foregoing answer as incompetent, as 
hearsay, and res inter alios acta.) 
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667 Q. 12. I now ask you to examine a paper I now hand you 
consisting of three sheets, and state what it is. 
A. It’s a letter-press copy written by our firm, Geo. C. Richardson 
& Co., under date of September 10, 1883, to J. H. Wear, Boogher & 
Co. 


By Mr. Ratney: The paper referred to is offered in evidence as 
Exhibit “ Charles Smith No. 1.” 

(Defendants except to the introduction of said paper in evidence 
on the ground that it is a copy and the original is the best evidence, 
and for the reasons stated under question and answer No. 11.) 


Q. 13. I hand you another paper consisting of four sheets. Please 
state what it is. 

A. It is a press-copy letter from our letter book, dated September 
14, 1883, addressed to J. H. Wear, Boogher & Co., St. Louis, in my 
handwriting and signed “Geo. C. Richardson & Co.” 


By Mr. Rarney: This paper is offered in evidence as Exhibit 
“Smith No. 2.” 


(Defendants except to this on same grounds as the last exception.) 


Q. 14. Where are the originals of these two letters, Exhibits Nos. 
1 and 2? 

A. I don’t know. I suppose they are in St. Louis. We mailed 
them to J. H. Wear, Boogher & Co. 

Q. 15. Please state whether that firm ever returned to you any 
more than ten pieces of said goods ? 

A. No; only ten pieces. 

Q. 16. Did they deliver the lot complained of to Crow, Hargar- 
dine & Co., as you requested ? ; 

A. No, sir. 


(Defendants reserve an exception to the last two questions and 
answers if it should, upon further examination, appear that the evi- 
dence is hearsay.) 


668 Q. 17. State whether Wear, Boogher & Co. ever complained 
to you or your firm atany other time about L L sheeting. 


(Defendants except to the foregoing as incompetent, irrelevant, 
and not in rebuttal.) | 


oe This is the only time we ever heard of a complaint from 
them. 

Q. 18. State whether after this complaint, in 1883, the firm of 
Wear, Boogher & Co. continued to purchase LL sheetings from you ; 
and, if so, in what amounts as compared to the amounts purchased 
previously by them. 


(Defendants make same exception as the last.) ° 
A. I cannot answer with absolute exactness after that from mem- 


ory, but they continued to use them in large quantities as long as 
we retained the agency of them—the L L’s. 
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Cross-examination by defendant : 


X Q. 19. The words “the L L’s” were added to your last answer 
at the suggestion of complainant’s counsel, were they not? 

A. I did not so understand it. 

X Q. 20. Did you not hear him repeat the words “the L L’s” 
before you used them in vour answer ? 

A. [ don’t know. They were so long in taking down the answer 
that Iam not sure. He may have done so. 

X Q. 21. Did not complainant’s counsel ask you the question— 
No. 18—upon your suggesting the same to him, and after he had 
announced himself as through examining you ? 

A. Yes, sir. 

X Q. 22. Can you, without referring to your.memorandum, give 
the sales of the Lawrence L L goods—that is, the amount in yards— 
for the year 1868 ? 

A. No, sir. 

X Q. 23. Can you for the six months ending 1869 ? 

A. No, sir. 
669 X Q. 24. You have no recollection of the amounts to which 
you have testified except that thev appear on your memo- 
randum and you believe them to be correct copies of vour books ? 

A. I have only a general recollection, but our business in L L’s 
in those dates—that is, from 1869 to 1870—had grown to be large. 

X Q. 25. Did you keep the books during that period from which 
this memorandum is made up? 

A. No, sir. 

X Q. 26. Did you make up this memorandum ? 

A. No, sir. -* 

X Q. 27. Can you state the output or the sales for the year 1872, 
in yards ? 

A. No, sir; not exactly. 

X Q. 28. From your recollection what was the output or sale in 
yards during the six months ending April 30, 1872 ? 

A. Can’t tell, without referring to the memorandum, exactly. 

X Q. 29. Have you any recollection at all without referring to the 
memorandum ? 

A. Yes, sir. 

X Q. 30. Then, please state the number of yards. 

A. I should say in the neighborhood of two millions and a half. 

X Q. 31. Have you any recollection, without looking at the mem- 
orandum now, of the number of yards sold for the six months end- 
ing April 30, 1870 ? 

A. No, sir; I only know it increased from year to year largely. 
It would be guess-work. 7 

X Q. 32. When you spoke in this deposition of your customers 
calling for L L and using no other designation did you, during that 
time, handle the Atlantic L L or any other brown cotton sheeting 
branded L L except that made by the Lawrence Mill? 

A. No, sir. 
X Q. 33. How do you know that J. H. Wear, Boogher & Co. 
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670 never made but one complaint to your house? May. not 
such have been done during your absence and not have been 
called to your attention ? : | 

A. At the time I wrote the letter to them which has been put in 
evidence, Exhibit No. 2,1 made the statement in that letter, referring 
to all complaints on Lawrence L L, after careful inquiry. 

X Q. 34. Do you mean to say that you know of your own knowl- 
edge that no subsequent complaints came to your house from said 
parties about said goods? 

A. No; but it is improbable that any such complaint could have 


been made without my attention being called to it. 
CHAS. 8S. SMITH. 


Subscribed and sworn to before me this 21st day of February, 
1887. 
[SEAL. | CHAS. R. CLARKE, 
Notary Public, N. Y. Co. 


Wiii1aM F. Forsy, being duly sworn for complainant, deposes 
and says: 


“T am in the employ of Townsend :& Yale, of New York, and, at 
the request of Mr. Warner of that firm, went to the office of Julius 
A. Clifton, at Nos. 256 and 258 Church street, in the city of New 
York, and upon inquiry there was informed that the firm of Aldrich, 
Iddings & Clifton occupied the lower floor of the building, Nos. 256 
and 258 Church street. J. A. Clifton’s name was on the door. I 
was also informed at said numbers that the firm of Mackey, Nesbitt 
& Co. had an office on the same floor. The old numbers of the 


building were 168 and 170. 
“WILLIAM F. FORBY.” 


The defendants, in due season, objected and excepted to the fore- 
going on the ground of its being immaterial, incompetent, and 
hearsay testimony. 


671 Subscribed and sworn to before me this 21st day of Febru- 
ary, 1887. 
[SEAL. ] CHAS. R. CLARKE, 


Notary Public. 
Further taking of testimony adjourned, by consent, to February 


22, 1887, at 11 o’clock, a. m. 7 
CHAS. R. CLARKE. 


My fees, $3.40, paid by complainant. 
CHAS. R. CLARKE, Notary. 


EXHIBIT SmitH No. 1. | 


: “ Sep. 10, ’3. 
“ Messrs. J. H. Wear, Boogher & Co., St. Louis, Mo. 


“Dear Sirs: We have yours of the 6th inst.; have also been 
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waited upon by Mr. Sparks with two head ends of goods, both of 
which have been roughly handled. We cannot accept them as con- 
clusive, and must ask you to send us, as requested, by express, 10 
pieces of Lawrence L L’s which you regard below the standard and 
on account of which this correspondence has arisen. 

“We beg tosay that we think your prejudices have had a little 
the better of your good judgment. 5 

“ You have apparently thought the tally head another mark for 
an inferior grade, and that it was placed there for that reason. If 
so, you are entirely in error. Our letter of the 3rd explained the 
whole situation. 

“Even these samples both count exactly alike, and exactly asa 
piece taken from a sample bale here. 

“ Please send the 10 ps. at once. 


“ Yours very truly, 
. “GEO. C. RICHARDSON & CO., 
~ “Per W. M. SMITH.” 


672 ExnHisit Sm1tuH No. 2. 


“Sep. 14th, ’3. 
“Mess. J. H. Wear, Boogher & Co., St. Louis, Mo. 


“DeAaR Sirs: A complaint regarding the quality of Lawrence 
L L’s naturally excites our careful attention and grave considera- 
tion. The complaint you made only excited in us a desire to ascer- 
tain if you had cause of complaint, and then do you justice and 
apply the remedy. We pride ourselves on uniformity In this cloth 
and deem it the exact truth to say that. yours is the first and only 
complaint we have had regarding the quality of this cloth for fifteen 
years. We desired to give your complaint most serious and careful 
investigation, and wrote you twice to send by express 10 ps. show- 
ing the quality complained of. This very reasonable request you 
have not seemed willing to comply with. You send usa small ps. 
which was not large enough to decide a matter involving the pro- 
duction of one of the largest mills in the county, and besides the 
swatch you sent us counted full standard. 

“Now, this writer has read over all the correspondence that has 
passed between you and G.C. R. & Co. on this subject, and we fail 
to see anything from us, addressed to you, that should be character- 
ized, as your letter of the 14th rec’d this m’ng does characterize, as 
‘an effort at’ bravado.’ | 

“We must be frank enough to say to you, with all courtesy and 
good feeling, that we cannot make any allowance on L L’s upon any 
evidence yet furnished us by you; and, in order to save you any 
further trouble in the matter, you will be good enough to oblige us 

by delivering to our friends, Mess. Crow, Hargadine & Co., any 
673 and all L L’s, whether in order or open pieces, furnishing us 
with an invoice of the same, and we will credit your Co. 
with it. : 
“Yours truly, GEO. C. RICHARDSON & CO.” 


THE LAWRENCE MANUFACTURING CO. YS. 


Boston, February 22, 1887. 


Met pursuant to adjournment from New York from February 21, 
1887. 


Present, as before: W. G. Rainey, for complainant, and J. M. Dick- 
inson, for all the defendants. 
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® 
Mr.-Lucius M. SARGENT states— 


That he is the treasurer of the Lawrence Manufacturing Co.; that , 
he had prepared a list of the number of bales of “LL” sheetings 
sold to J. H. Wear, Boogher & Co., of St. Louis, by the Lawrence 
Manufacturing Co., through its agents, from March, 1878, up to Oc- 
tober, 1886, which are set forth upon a paper hereto attached as 
“Exhibit Sargent,” aggregating for the year 1878, 65 bales; 1879, 
100 bales; 1880, 140 bales ; 1881, 190 bales; 1882, 224 bales; 1883, 
175 bales ; 1884, 188 bales ; 1885, 125 bales; 1886, 90 bales. 

LUCIUS M. SARGENT. 


The foregoing is excepted to as irrelevant and as not on rebuttal, 
and it is agreed that the defendants may introduce witnesses to con- 
tradict the correctness of said statements should they see proper to 
do so. 


ee Oath of witness waived. 
ie | W. G. RAINEY, | 


‘ | 1 | Sol’r for Complainants. om 
aie J. M. DICKINSON, 
HG Sol’r for Defendants. 
674 EXHIBIT SARGENT. 
Sales of “L L” to Messrs, W. B. & Co. to Date. 
Packages. 
1878. 
i, ssaniastnniemnevesd unenions 10 Wear, B. & Co. 
May OE 5 J.H. Wear & Co. 
BT iisetaidaiies ainwes tits erseaien sinidsnes 10 ws : 
nn TO 10 Wear, B. & Co. . | 
5 ‘6 : 
| ee 5 “ | 
a) Gd EP. wiahiiisinaeininiiconneer sense iemuie 10 J. H. Wear, B. - 
| Nov. I aeccling iceiliaiides eiceini enel-cotnanae 10 Wear, B. 
——— o 
65 | 
: BR cialis deenipiianoninninepin’ seomnse 20 J.H. Wear. | 7 
NSE A Te es " 7 
I eine abicetin nse tence vomtinns 20 Wear, B. a] 
Oct SEE A Pa ee ae 25 - v 
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1880. 
Jan Oe hic teial aiid aia . 2 
RT winnie temsntsisiemiirntainticien 25 
UE SEI isetanidvubiag Se ecolpensced sabianiaiibbaidi 30 
TP icicles veimenmaa ame 10 
s ROSTER Re aan nie 25 
Os ae 10 
" RRA Eerie ER et 15 
140 
675 1881. 
a 95 
RS, «inert v OnEe GOR OO PRI AREOR Car Te 25 
" ET EET 
May RO Tae eae Pee TOOT 20 
el ©. A a ikeiieneeenneen 25 
BE, OD sicnienntbcannminnatiian 20 
Sept. I: sishavenreiieseatachiamemneniiviiiasealciasn 25 
Oct. OD ssi icine ++ itinaaiianatiate Tele 20 
Dec. eT ee ane AC ROE ree” 5 
190 
1882. 
Jan. ia a 20 
I, I ii icc aii dacesid Wien nts 20 
Apr. | EEN ema ee a 13 
May TF \ciniasvteinebaneeniapuindaninniduess 7 
a FP ccciincidien mie 10 
Pe Dissesssddeieiws 15 
“ EARS Retort oh MORE ee a 10 
Ree: — Be csikincdieienebindnen 15 
Sept. TP sactiitesi-visdeiieas alioatiatiiiaiidaliane 10 
” ) RESO ae CL SA 10 
Oct. OO viii pach ee 10 
Nov. | RN E eE idg eet sete ek ers ed ORD 10 
Dec. EU RCC PRT SOL SIA ERD 10 
, Gee Ee ea SA CSR 34. 
" —_IRRSTR ara pine er enon eh 50 
244 
1883. 
I as 3 
m i ee 
SNE = EP geese bn seen 40 
es REAR se aces 10 
A OU wrench ecteein septation 
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J. H. Wear, B. & Co. 
Wear, Boogh. 

J. H. Wear & B. 
Wear, Boogh. 


J. H. Wear. 
Wear, Boogh. 


J. H. Wear. 
J. H. Wear, B. 


Wear, Boogher. 
Wear, Boog. 
Wear, Booghr. 


Wear, B. & Co. 
J. H. Wear, Boogher & Co. 


J. H. Wear, Boogher & Co. 


J. H. Wear, Boogher & Co. 
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676 1884. | 
Be dilestebenssitshesonh Nnintonenes 75 J.H. Wear, Boogher & Co. 
ili hdc entinnies «h mabieinae 200 6 
SEE ee ae 3 .- 
66 30 STs SA ME, EE 7 66 
a EEE ee ae 3 ” 
a inadaciala cd eigen ncesenian: weapon 10 " 
= caches eneniterih cance 10 . 
‘¢ 30 GON ESET LS EES ET 10 “6 
iin chscenciniageitenniweraiibeiien 10 . 
és 30 SENET RAE ii Seles eee 85 oe 
188 
1885. 
I I acetic iktasieres'enidienrin acon 10 J. H. Wear, Boogher & Co. 
66 81 EIN DSI CON LG NEN TE 15 66 
I TI n/t iasinsiiln tcieaauctatente 10 sg 
stds wh ities shales 20 - 
Sept _ SE e rears anny ee 20 . 
Nov dh eilbidnsditadciniiedebiabiielibnianionainic 40 r 
125 
Sold by Townsend & Yale. 
1886. 
IE <TR cisions enthicte nee seit natin 10 J. H. Wear, Boogher & Co. 
May seis nisin teoaenita iostigali 15 ” 
ES __ ama OAT 25 ie 
ET. sacon:covehecki sighed esi en +) e 
NE RUMP ssoricinhibcnnk cnelanreiaigsn wee ihincen 5 ” 
66 97 Pe SPS Sap be eens ben Re a 5 66 
Sept _ ERED pele ee ee 5 ¥ 
6 17 SACK EON SI MORN ee ae 5 66 
6c 99 POSE! Lee Sica pee Ree eRe 5 66 
I << OUI iectetinnsink sc darsnieriowecies aoa 10 P 
90 


We certify that this fis a correct copy of the rebutting proof, the 
original of which is on file in the United States circuit court for the 
northern district of Illinois, in the case Lawrence Manufacturing 


Company vs. Aurora Cotton Mills. 
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RAIMOND & RAINEY, 


Sol’s for Complainant. 


And thereupon the following opinion was delivered by 


the court and filed July 1st, 1887, to wit: 
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677 : Opinion of the Court. 
The United States Circuit Court, Middle District of Tennessee. In 
Chancery. 


THe LAWRENCE MANUFACTURING Co. 
vs. 
THe TENNESSEE MANUFACTURING Co. 


This suit is brought to restrain the defendant from using the 
capital letters “LL” upon brown cotton sheetings manufactured 
and sold by it on the ground that said letters constitute an essential 
feature or portion of complainant’s trade-mark by which it desig- 
nates cotton sheetings of a particular quality of its own manufacture, 
which it is claimed the defendant infringes by using said letters 
upon sheeting of the same class or grade, and also to recover dam- 
ages. for said infringement. 

The bill, after setting out several grades into which sheetings are 
generally classed, according to weight, one class including sheetings 
of such weight that 2.85 yards thereof weigh a pound, another of 
such weight that 3 yards weigh a pound, and a third class of such 
weight that 4 yards thereof weigh a pound, with the differences 
which exist, as to excellence, quality, and guaranties, between rival 
manufacturers of such goods, etc., alleges that “prior to 1870 the 
complainant adepted and thereupon became duly vested with the 
exclusive right to use a label or trade-mark for all goods of its man- 
ufacture coming within said third class to distinguish sheetings of 
its manufacture from sheetings of the same general class manu- 
factured by others, the substantive, distinctive, and chief feature of 
which label was and is an arbitrary sign or symbol, consisting of the | 
capital letters “LL,” prominently and separately appearing upon 
such label or stamp; and said trade-mark, with certain environments, 
which have been changed froin time to time, has been so used by 

complainant since said date of adopton, and, to wit, for more 
678 than fifteen years, and has been imprinted upon each and 

every piece or bolt of such sheetings of said third general 
class made and sold by complainants during said period; and, fur- 
ther,said trade-mark was so adopted by your orator for the purpose 
of distinguishing sheetings of its manufacture of said third general 
class from similar goods ‘manufactured by others, and ‘then known 
in the trade under distinctive trade-marks, such, for instance, as the 
manufactures known as “Agawam F’s” and “Atlantic P’s.” In 
connection with said trade-mark or substantive element of said 
label, under and in connection with which the trade reputation of 
complainant has been established, as hereinafter alleged, complain- 
ant has used the words “Lawrence Mills” and the word ‘sheet- 
ings” in different juxtapositions, and also at times a picture or rep- 
resentation of a bull’s head, and at_other times a picture or repre- 
sentation of a “bull rampant”—that is, of the whole body of a bull 
in a rampant position, and, in connection therewith and underneath 
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the same and in a separate position, has always used said capital 
letters “LL” as and for the purpose aforesaid; that at great ex- : 


pense and by years of endeavor your orator has earned and acquired 
a trade reputation of great value as a manufacturer of said sheetings 
under its said trade-mark, with this result, that sheetings of the said 
third general class of your orator’s manufacture have come to be 
universally known as “LL sheetings,” and sheetings so known, 
named, and called for import the excellent raw material, the method 
and care of manufacture, and the general guarantee of excellence 
and lasting quality for which your orator has a long, valuable, and 
thoroughly established reputation as to all goods of its manufact- 
ure.” 
679 It is further alleged that since complainant became vested 
and while it continued to be vested with the exclusive right 
to the use of said trade-mark the defendant herein has, since April, 
1885, been manufacturing and selling large quantities of said sheet- 
ings of said general third class, upon which, and for the purpose of 
taking advantage of the complainant’s trade label, trade-mark, and 
trade reputation, defendant had placed a stamp or label in imitation 
of its stamp or label, such imitation by defendant consisting in 
stamping or printing on its said sheetings the capital letters “ L L” 
separately and prominently from the other parts of its label; that 
said acts and doings of defendant tended to deceive the public, con- 
stituted a fraud upon the public as well as upon complainant, and 
that the wrongful use of said letters by the defendant was for the 
purpose and with the tendency and effect of appropriating a part at 
least of the good will and trade reputation of the complainant, 
against which relief was asked by injunction and for an account 
of the damages thence resulting, ete. 

The answer admits that in the trade of sheetings there are recog- 
nized classes based upon the difference in weight of the goods per 
yard; that in one of such classes 2.85 yards thereof weigh a pound, 
in another class three yards weigh a pound, in the third grade 4 
yards weigh a pound, and in the fourth 5 yards weigh a pound ; 
that defendant has, since April, 1885, stamped upon its cotton goods 
weighing } of a pound to the yard the words “Cumberland L L 
Sheeting 4-4;” that the word “ Cumberland,” the name of the well- 
known river near which its works are located, was used to designate 
its manufacture and as a trade-mark; that the letters “LL” in con- 
nection with “sheeting” were used to denote the class to which 

said sheetings belong, according to the usages of the 
680 trade, and the figures “ 4-4” to indicate that the goods are 

one yard wide. The answer then proceeds to controvert in 
detail the material allegations of the bill. It denies that complain- 
ant adopted said letters “ LL” as its trade-mark or as forming any 
substantive part of the same, and insists that said letters were de- 
signed and intended to designate and distinguish this grade of 
sheeting from other classes or grades made by it ; that complainant’s 
trade-mark, if it has any, consists in the bull’s head and words 
“Lawrence Mills” stamped upon its goods; that “ L L” hasalways 
in the trade been understood to indicate grade, class, or quality and 
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not origin or ownership; that at the time complainant commenced 
the use of these letters and for many years prior thereto they had 
acquired in the trade the general and fixed meaning of four-yard 
sheeting, and that it indicated, without respect to ownership, that 
the goods on which they were stamped were of a general class or 
grade known to the trade as four-yard sheeting; that a number of 
mills besides complainant had used said letters for many years to 
indicate this grade, using them in connection with their several 
names or trade-marks, but not as trade-marks; that complain- 
ant was not the first to employ or appropriate these letters as a 
label or brand upon goods of this general class; that in fact the 
Atlantic Mills, another cotton manufacturing company, had used 
said letters on sheeting of the same grade or character before com- 
plainant did, and that said letters were generally known in the 
trade in connection with brown cotton sheetings before complainant 
commenced stamping them on its goods. It is further averred that 
besides its “ Lawrence Mills sheeting,” labeled “ L L,” the complain- 
ant is now, and has_ been since it commenced the use of said let- 

* ters, manufacturing other sheetings of the same weight 
681 and class, but of a different or inferior quality, which it 
brands as “Shawmut,” with the addition of said capital let- 
ters “LL,” impressed upon them in the same way as upon those 
branded “ Lawrence Mills.” The defendant denies that in using 
said letters upon its four-yard sheeting there was any intention to 
simulate the label of complainant or to impose its goods upon the 
public as the goods of complainant, and that no purchaser of ordi- 
nary caution and ordinary intelligence has ever been or will be de- 
ceived by any similarity in the two labels into mistaking the de- 
fendants’ goods for those of the complainant, ete. 

Upon the issues thus presented by the pleadings the parties have 
examined a large number of witnesses, engaged in or connected 
with the trade in cotton sheetings in various cities and sections of 
the country. This evidence is too voluminous to be recited in full 
or commented on in detail. It has been carefully examined by the 
court, and the general conclusion of facts established by or de- 
ducible from it, so far as material to the proper determination of the 
questions involved, will be briefly stated. 

It appears that prior to 1867 the complainant employed as its 
brand on third-class or four-yard sheeting manufactured and sold 
by it the picture of a bull in a rampant position, in connection with 
the words “ Lawrence Mills” (the name by which the Lawrence 
Manufacturing Company was commonly known) sheeting, and -be- 
neath these was the single capital letter “ L.” In January or Feb- 
ruary, 1867, the complainant made the addition of another capital let- 
ter “ L.” to its said label or device, forming the double “ L,” which it 
has since continuously used on said goods. The reason for this 

change and the circumstances under which it was made are 
682 stated by Charles S. Smith, general selling agent of complain- 
ant from 1865 to 1866, as follows: ““We were induced tochange 
(from ‘L’ to ‘ LL’) because it was a time when cotton goods were 
depreciating. Wehad made considerable sales of the single ‘ L,’ but 
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a party who had bought a large lot was underselling us ata price 
lower than we could afford to meet, and I suggested that in order to 
keep them out of this competition the mills should change the fold 
of the single ‘L’ from a narrow to a wide fold and to put on a double 
‘L L”” This was accordingly done. When this change was made 
by placing the double“ L” on its four-yard goods the complainant 
was a well-known manufacturing company, having manufactured 
and sold large quantities of said third-class sheetings. In place of 
the “ bull rampant ” the complainant, in 1883, substituted the “ bull 
head,” so that its full brand in all four-yard sheeting of first quality 
is now the “ bull’s head,” in connection with the words “ Lawrence 
Mills sheeting,” and underneath these the letters “LL.” Cotempora- 
neous with its employment as aforesaid of the capital letters “ LL” 
on its third-class goods of first quality the complainant put into the 
trade a brown cotton sheeting of the same weight as that stamped 
with the bull “ rampant,” the words “ Lawrence Mills” and “ LL,” 
which it branded “Shawmut L L sheeting,” and which, on account 
of imperfections and defects, was and Is inferior to and of less value 
than the former. These “Shawmut L Lsheetings” have been put 
on the market by complainant continuously since 1867. It isshown 
that complainant makes two other kinds of brown sheetings, graded 
according to weight and stamps, one “X X” and theother “X X X;” 
to indicate or denote the distinction in grade. Through its 
authorized selling agents the complainant has for many vears ad- 
vertised its sheetings in Sheldon’s Pamphlets, a well-known 
683 dry-goods advertising periodical, heading its advertisement 
with the picture of a bull’s head (ur bull rampant), the words 
“ Lawrence Mills,” and then following are the letters “ X X,” “X X 
X,” “LL.” The complainant makes other goods besides sheetings, 
called flannels and denims, on which it uses the picture of a bull’s 
head and the words “ Lawrence Mills,” similar to that used on the 
four-yard sheetings, but not the letters “LL.” It is shown by the 
proof that letters of the alphabet are and for many years have 
been used by manufacturers to designate and distinguish dif- 
ferent grades, classes, and qualities of goods made by them; that 
almost the entire alphabet is used in this way,some mills em- 
ploying a great many different letters, so that it is understood 
generally in the cotton-goods trade that letters are thus used 
to designate grade, class, or quality. It is also generally under- 
stood in the trade that “L L,” as stamped on the complain- 
ant’s sheeting, means four-yard goods or goods of the third class 
or grade, and that the words “ Lawrence Mills,” in connection 
with the bull’s head, are used or employed to designate or indicate 
the maker or manufacturer. These goods are always invoiced by 
complainant to its selling agents and to the trade as “ Lawrence” or 
“Lawrence Mills L L,” and they are thus generally known in the 
trade and are so spoken of and distinguished, except, in some in- 
stances, persons who have been more familiar with them or have 
handled them exclusively, call them simply “ L L’s,” thereby mean- 
ing the sheeting made by the Lawrence Company; but generally 
the complainant’s.said sheetings are known and described as “ Law- 
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rence L L” or “ Lawrence Mills L L,” just as other brands of sheet- 

ing stamped with “L L” are generally known in the trade 
684 and spoken of as “ Beaver Dam L L,” “ Badger State L L,” 

“Aurora L L,” “ Cumberland LL,” ete. The signification of 
the letters “LL” stamped upon cotton sheetings, as indicative of 
grade, class, and quality, was generally understood in the trade when 
defendant commenced the use of said letters in 1885. The fact is 
clearly established that the Atlantic Mills, of Lawrence, Massachu- 
setts, stamped “LL” upon brown cotton sheeting of its manufacture 
in the years 1860, 1862, 1864, and 1865, and from 1872 down to the 
present time. There were cessations (or “ interregnuins,” as the wit- 
ness J. C. Bowker calls it) in the manufacture of said goods by the 
Atlantic Mills from time to time between 1860 and 1865 and _ be- 
tween 1865 and 1872, none being thus stamped between the latter 
dates. The weight of the Atlantic goods made in 1860 and stamped 
with the letters “LL” was 4.19 yards to the pound; in 1862 the 
goods so stamped weighed 4.36 yards to the pound, and in 1863 and 
1864-5 their weight was 4.56 vards to the pound. In 1872, when 
the Atlantic Mills again commenced placing the “LL” on its sheet- | 
ings, they weighed and have since continued to weigh 5 yards to 
the pound. It further appears that said Atlantic Mills, in 1860, 
made a grade of brown sheeting which weighed 3.89 yards to the 
pound, and which it stamped with a single “ L.”» The Atlantic Mills 
emploved said letters to distinguish different grades of goods, and 
has continued to use letters for that purpose. It is fairly deducible 
from the evidence that the Atlantic “ L L” cotton sheetings were in 
the market in 1867, when complainant first commenced using said 
letters on its third-class sheetings. Said Atlantic goods are and were 
of the same general character and class as those upon which complain- 
antstamps“ LL.” Itis shown that the Atlantic goods manufactured 

since 1872 and stamped with said letters are so near alike in ap- 
685 __ pearance to the Lawrence “ L L” sheeting that ordinary buyers 

and even experts cannot by looking at them distinguish them 
from each other. On both of them the letters “ LL” are solid block 
blue letters of nearly the same size. It appears that the Atlantic 
“TL” and the Lawrence “LL” sheetings are both used for the 
same general purpose, such as shirting, underwear, etc., and that, | 
while they are readily distinguishable from each other by brokers 
and jobbers, they compete with each other with retail dealers and 
the purchasers for consumption. Representative merchants, whole- 
sale and retail, in several large cities—Chicago, Cincinnati, St. Louis, 
Indianapolis, Nashville, New York, Boston—state that the Atlantic 
“LL” sheetings were known in the trade before the Lawrence 
“L L’s” or any other * LL” goods. It is shown that neither an 
expert nor an ordinary purchaser can tell by mere inspection 
whether a sheeting will run 4, 43, or 5 yards to the pound; that by 
looking only at the letters “ L L,” the Lawrence “ L L” and the At- 
lantic “LL” sheeting might readily be mistaken the one for the 
other. The complainant’s witness, Lurie, of Chicago, with both 
sheetings folded so as to expose only the “L L,” could not tell one 
from the other. It is further shown that, looking only at the let- 
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ters “ L L,” purchasers would as readily mistake the inferior “Shaw- 
mut L L” sheeting of complainant for its “ first” or regular 
“ Lawrence L L” sheeting as they would the defendants’ “ Cumber- 
land L L” goods. | 

It appears that Jno. V. Farwell & Co., of Chicago, have, for the 
past six or seven years, been using a private brand for sheeting they 
sold, known in the trade as “Albany L L;” that in 1864, with full 
knowledge of this fact, the complainant stamped for said Farwell 

& Co. 150 bales of its four-yard sheetings with the label 
686 “Albany L L,” the stamp being furnished by Farwell & Co., 

and returned to them with the goods, which were sold in the 
market as John V. Farwell & Co.’s “Albany L L” sheeting. 

The evidence shows that complainant has all the while known of 
the Atlantic Mills using the “ LL” onitsgoods; that for more than 
six years before the commencement of this suit it has been aware 
of the fact that numerous other manufacturers were stamping said 
letters on their four-yard cotton sheeting, and that it never objected 
until about the time of bringing this suit and one of like char- 
acter against the Aurora Cotton Mills, at Chicago. It is not shown 
that the brand of defendant has ever been mistaken for that of the 
complainant. There is no direct evidence that complainant, when 
it commenced using the “LL” letters on its third-class goods, 
adopted them for the purpose of making them its trade-mark, or 
any substantial or material part thereof. It does not appear that 
the single “ L” used prior to 1867 constituted, in whole or in part, 
its trade-mark. The Atlantic Mills were using the single “ L” on 
one grade or class of goods, merely to indicate quality, from 1862 
up to 1868. | 

Under these facts and circumstances the question is presented 
whether the complainant can successfully claim the exclusive right 
to use the capital letters “LL” on third-class cotton sheeting run- 
ning four yards to the pound. In other words, has it established in 
and to said letters for four-yard sheeting a valid trade-mark, which 
has been defined to be the name, symbol, figure, letter, form, or de- 
vice adopted and used by a manufacturer or merchant in order to 
designate the goods that he manufactures or sells, and to distinguish 
them from those manufactured or sold by others, to the end that 

they may be known in the market as his, and thus enable 
687 him to secure such profits as result from a reputation for 
superior skill, industry, workmanship, or enterprise ? 

It is not deemed necessary, in the view we take of the facts and 
the law applicable to the same, to enter upon any extended review 
of the authorities on trade-mark law, or to consider the general ab- 
tract proposition whether letters and numerals can, in and of them- 
selves, be the subject of appropriation so as to constitute a valid 
trade-mark or form an essential and material element thereof, a 
point discussed at the hearing by the learned counsel for the com- 
plainant. It maybe conceded that letters of the alphabet and fig- 
ures are, in some forms and combinations, capable of such appro- 
priation under the authority of Boardman vs. Meriden, 35 Connect- 
icut, 402 ; Gillott vs. Esterbrook, 48 New York Rep., 374; Lawrence 
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Co. vs. Lowell Mills, 129 Mass. Rep., 325; Shaw Stocking Co. vs. 
Mack e¢ al., 12 Fed. Rep.; 707, and Kinnehan vs. Bolton, 15 Irish Ch. 
Rep., 75. In this last case the letters “ LL” were sustained as a 
valid brand for a certain article of whiskey. 

Still the vital question remains, Do the capital letters “ L L,” in 
the present case, constitute a substantial, material, or essential ele- 
ment in complainant’s trade-mark so as to give the Lawrence Com- 
pany the exclusive right to use the same on cotton sheeting of the 
third class, weighing four yards to the pound’? The general prin- 
ciples of law which, under the facts and circumstances above stated, 
must control the determination of that question are well settled by 
the decisions of the Supreme Court in the following trade-mark 
cases: Canal Co. vs. Clark, 13 Wallace; McLean vs. Fleming, 96 U. 
S. Rep., 245, and Manufacturing Co. vs. Trainer, 101 U. S. 

Rep., 51. 
688 These cases recognize the following propositions, well set- 
tled in the law of trade-marks: 

1st. That in order to entitle a person to the exclusive use of a 
mark, device, or svmbol as a trade-mark it must appear that the 
purpose at the time of adoption was to identify the maker or manu- 
facturer with the vendible article to which it is attached—that is, 
such symbol or mark must point distinctively, either by itself or by 
association, to the origin, manufacture, or ownership of the article 
on which it is stamped. In other words, to constitute a valid trade- 
mark it must appear that the mark or symbol was originally de- 
signed, as its primary object and purpose, to indicate the producer 
of the commodity and to distinguish it from like articles manufact- 
ured by others. 

2nd. That if it appear that the device, mark, or symbol was 
adopted and placed upon the article for the purpose of indicating 
its class, grade, style, or quality, or for any such purpose other than 
a reference to or indication of its origin or ownership, it cannot be 
upheld as a trade-mark. This is but a necessary corollary of the 
first proposition. 

3d. That this exclusive right to the use of the mark or de- 
vice constituting a trade-mark being founded on priority of. appro- 
priation, if it appear that the claimant was not the first to use or 
employ the mark on the same or like articles of production, he will 
not present such a tiile to or right in the design as will entitle him 
to protection. : 

If, under the application of these rules to the facts of the case 
under consideration, it ean be held that complainant has established 
the existence of a trade-mark in the letters “ L L,” or that said letters 
form a substantive, distinctive, and chief feature of its trade-mark, 
then the equitable jurisdiction of this court may be called into ex- 

ercise in its behalf if it further appear— 
689 Ist, that the defendant has imitated or pirated said mark ; 
2nd, that this imitation amounts to a false representation, ex- 
press or implied, designed or accidental, which enables the imitator 
to sell his goods as those of the complainant, and, 3d, that such 1m1- 
tation is made without license or acquiescence of complainant. 
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Now, what was the object and design of the complainant in adopt- 
ing and stamping the letters “LL” on its four-yard sheetings? 
Was it to indicate the origin of such sheetings; to identify them 
with complainant’s ownership or manufacture and distinguish the 
same from those of a similar class and character manufactured by 
others, or was it done as descriptive of the goods or to indicate their 
grade, class, quality, style, or weight? There can be little or no 
doubt as to the correct answer that must, under the proof, be given 
to these essential questions of fact on which the rights of the parties 
hereto depend. It is perfectly clear from the account which com- 
plainant’s agent Smith gives of the change from the single “ L” to 
the double “ L L,” made in 1867, that the purpose and design in 
adopting the latter was not to indicate origin or ownership or to 
distinguish the sheetings on which said letters were stamped from 
similar goods manufactured by others, but that its primary object 


was to denote its class, quality, or grade, and to represent it to the 


public as being different goods in class and quality from those pri- 
marily sold by complainant under the single “L” stamp. The 
double “ L L” was adopted “ because it was a time when cotton 
goods were depreciating. We (the Lawrence Co.) had made consid- 
erable sales of the single ‘L,’ but a party who had bought a 

690 large lot was underselling us at a price lower than we could 
afford to meet,and I suggested that, in order to keep them 
(four-yard sheetings thereafter to be made and sold) out of this com- 
petition, that the mills should change the fold of the single ‘ L’ 
from a narrow toa wide fold and to put on a double ‘L L.’” 
It is here clearly shown that the avowed object and purpose of the 
change from the single to the double “ L L” was not the adoption 
of another trade-mark or a new and substantive addition to its ex- 
isting trade-mark, but the intention was simply to keep the sheet- 
ings thereafter to be sold out of competition with precisely the same 
goods previously sold and then on the market. The change to the 
double “L L” was not made to distinguish complainant’s four-yard 
sheetings from similar goods manufactured by others, but to prevent 
identification with its own goods of the same grade, class, and quality 
previously sold, and which the purchaser was using in competition 
with it. The double “LL” was manifestly intended to convey tu 
the public the impression that the goods on which they were stam ped 
differed from or were superior to those already sold. How else were 
they to be kept out of competition with those already in the market 
and which were underselling the complainant ? How was that com- 
petition to be avoided by such a change, except by inducing the be- 
lief on the part of the future buyers that the goods on which “ L L” 
was stamped were different from or superior to those of the same 
quality sold under the single “ L” stamp? It may well be doubted 
whether the claimant of a symbol or mark having its origin in such 
purpose can successfully invoke the aid of a court of equity in its 
protection. It is settled by many authorities that a lack of truth 
debars a trade-mark from protection; that the tale told by 

691 the symbol must be sincere, and that the instant it ceases to 
be truthful in spirit as well as letter it becomes an instru- 
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ment of fraud and is not lawful. In Ford vs. Foster, L. R., 7 Ch., 
611, it was said: “According to the rule ex turpe causa non oritur 
actio if a trade-mark contain a false representation, a representation 
calculated to mislead the public, a man cannot by using that which 
a a fraud obtain an exclusive right, or, indeed, any right at 
all. 

In Manhattan Medicine Co. vs. Wood e¢ al., 108 U. S. Rep., 218, it 
was held that, as the object of a trade-mark was to indicate the origin 
of manufactured goods, a person who affixes to goods of his own 
manufacture a trade-mark which declares that they are goods of 
the manufacture of some other person thereby commits a fraud on 
the public which no court of equity will countenance. The same 
wholesome principle would seem to apply to the case of a party who, 
having sold large quantities of goods of his own manufacture under 
one brand, and thereafter, while such goods were still in the market, 
changes his brand on precisely similar goods in all respects for the 
avowed purpose of relieving them from the competition of those 
alread sold, the object to be accomplished being only attainable by 
a misleading representation to the public to the effect that the goods 
with the new stamp are different from those previously made and — 
sold, and that they are also superior as indicated by the employment 
of the double letters, which, according to the well-known usages of 
the trade, signify progression in grade or quality. 

But, whether complainant is debarred from relief on the ground 
that its change to and employment of the double “ L L” was de- 
signed to mislead the public into believing that the sheetings with 

that stamp were different in grade or quality from those al- 
692 ready sold, it is, however, very clear that those letters were not 

adopted with any purpose of identification of manufacture or 
to indicate origin or ownership, but were intended as a new descrip- 
tive mark or symbol to designate the elass, grade, or quality of the 
sheetings on which it is stamped. The history of its adoption, taken 
in connection with the fact that the complainant then had in the 
“bull rampant,” with the words “ Lawrence Mills sheeting,” a dis- 
tinct, substantive trade-mark, indicating origin and identifying its 
goods, leave no room to doubt that the device or symbol “ L L” was 
intended to represent the first quality of third-class sheeting and not 
its origin, manufacture, or ownership. The case, in all its material 
facts, is not near so strong in favor of the complainant’s claim as 
existed in “ Manufacturing Company vs. Trainor, 101 U.S. Rep., 
pages 52-3. There it appeared that the Amoskeag Manufacturing 
Company engaged in the manufacture of ticking, which, prior to 
1834, was marked with a label consisting of a certain device within 
which was printed in red colors the name of the company, its place 
of manufacture, the words ‘ power loom,’ and in the-center the single 
letter ‘A’ or ‘ B’ or ‘C’ or‘ D,’ according to the grade of excellence 
of the goods. In 1834 the company made an improvement in its 
manufacture by which it produced a grade or quality of ticking 
superior to any which it had previously manufactured. For goods 
of this quality it used in its label in place of the single letter ‘A’ the 
three letters ‘A C A.” The original device, with its colored border 
60—1039 
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and printed words, indicating the company by which and the place 
where the goods were manufactured was retained.” * * * The 
question was whether the said letters “A C A” constituted a valid 
trade-mark. The rest of the device was only a label, and the claim to 

the trade mark rested alone upon said letters “A C A” adopted 
693  cotemporaneously with the improvement made by the com- 

pany in the grade or quality of its ticking. It was there con- 
tended for the complainant “that the combination was adopted and 
used to indicate not merely the quality of the goods, but also their 
origin as of the manufacture of the Amoskeag Company.” On the 
part of the defendant the contention was “that the letters were de- 
signed and are used to indicate the quality of the goods manufact- 
ured and not their origin.” Aftera review of the general principles 
of the law as to trade-marks the court said: “It is clear, from the 
history of the adoption of the letters ‘A C A,’ as narrated by com- 
plainant, and the device within which they are used, that they were 
only designed to represent the highest quality of ticking which is 
manufactured by the complainant, and not its origin. The device 
previously and subsequently used stated the name of the manufact- 
urer,and no purpose could have been subserved by any further dec- 
laration of that fact; and, besides, the letters themselves do not sug- 
gest anything and require explanation before any meaning can be 
attached to them. That explanation, when made, is that they are 
placed in the device of the company when it is affixed to the finest 
quality of its goods, while the single letters are used in the same 
device when it is attached to goods of an inferior quality. They 
are never used by themselves, but merely as part of a device, con- 
taining, in addition to the border in red, several printed terms. 
Alone the letters convey no meaning; they are only significant as 
part of the general device constituting the trade-mark. Used in that 
device to denote only quaiity, and so understood, they can be used 
by others for a similar purpose equally with the words ‘superior’ 

or ‘superfine, or other words or letters or fixtures having 
694 a like signification.” This language applies in all its force 

to the case under consideration. Here the device above the 
letters “LL” contains not only the complainant’s name, “ Law- 


rence Mills,” the name of the goods, “ sheetings,” and the picture of 


the “ bull rampant” or “ bull’s head,” which constitute a trade-mark, 
as distinguished from a label, giving all the information required as 
to the origin or ownership of the goods, while the letters “ LL” alone 
indicate the quality of the sheetings. If the letters do not perform 
that function, then complainant, contrary to the well-established 
custom of the trade and of ail manufacturers of cotton goods, has 
its first quality of third-class sheetings on the market without any 
mark, symbol, or sign to inform the public of their quality. When 
asked for an explanation of the letters “LL,” which in and of 
themselves convey no meaning, we are told that they were adopted 
to distinguish its later production from sheetings of the same char- 
acter, class, grade, and quality which the complainant had pre- 
viously sold in large quantities, and to keep them out of competi- 
tion with such goods in the hands of purchasers from. complainant. 
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Said letters were not only intended to indicate the quality of the 
sheetings on which they were stamped, but also to represent an ad- 
mitted untruth, that they were different goods from those previously 
sold. They cannot, under the authorities, constitute a valid trade- 
mark such as will give complainant the exclusive right to use the 
same on third-class sheeting, weighing } of a pound to the yard. 

It is insisted on behalf of complainant that the letters “LL” 
indicate not merely the grade, class, or quality of the sheeting, but 
also represent its origin, manufacture, or ownership. Whether let- 

ters by themselves or in combination can be employed to 
695 represent both the grade or quality of goods and their 

origin, thus performing at tlhe same time the double office of 
trade-mark and description or classification of the article to which 
they are affixed, is a question not discussed in either of the Supreme 
Court decisions above referred to. The theory that the letters “ L 
L.” signify or possess the dual meaning contended for is unsupported 
in point of fact by the evidence. But suppose it actually existed, 
it may be well doubted whether such double signification could 
stand under the law of trade-marks, so as to confer an exclusive 
right to the use of such a symbol. In case of such double meaning 
if the two purposes could coexist in one and the same trade-mark 
which is to control does the law allow to parties the privilege of 
thus blending public and private rights? It was conceded by 
counsel for complainant at the hearing (what was otherwise thor- 
oughly established) that the letters “LL” on cotton sheetings did 
indicate ‘four-yard or third-class goods, but it was said they had the 
further object and performed the additional purpose of designating 
their origin or ownership. Suppose the meaning thus assigned to 
said letters should be expressed in words, it would stand as follows: 
“<T, L,’ meaning thereby third-class cotton sheeting as known in 
the trade, weighing four yards to the pound, 36 inches wide, 52 
yards to the bolt, 56 by 60 threads to the square inch, first quality 


. of said grade, and manufactured by the Lawrence Manufacturing 


Company, of Lowell, Massachusetts.” This would express fully the 
two distinct meanings claimed fer the device. One would confer on 
the company the exclusive right to its use, while the other would be 
open to the public. Now, would the fact that one branch of such 
meaning referred to origin or ownership preclude the public from 
using the letters in their other meaning, as indicating or describing 

third-class sheeting? This would bea strange anomaly in 
696 the law and would lead to inextricable confusion. Where 

origin and ownership is otherwise indicated, as by the use of 
the manufacturer’s name, then the symbol, mark, or device which 
is intended to designate, grade, class, or quality cannot properly be 
also employed to denote origin or manufacture, and thus confer 
exclusive right to its use. In Caswell vs. Davis, 58 N. Y. Rep., 223, 
it is said that “ words or phrases in common use and which indicate 
the character, kind, quality, and composition of an article of manu- 
facture cannot be appropriated by the manufacturer exciusively to 
his own use as a trade-mark; and this is so, although the form of 
words or phrases adopted also indicate the origin and maker of the 
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article and were adopted by the manufacturer simply for that’ pur- 
pose. The combination of words must express only the latter, to 
authorize its protection asa trade-mark.” <A single symbol or mark 
cannot at the same time perform two such different offices, especially 
where origin or ownership is fully indicated or disclosed by other 
portions of the label or device. It being settled that a name, 
symbol, or mark which is indicative of grade or quality may be 
employed by any and all persons engaged in the manufacture of the 
same class or character of goods, it follows necessarily that a trade- 
mark cannot also serve that distinctive purpose. In Canal Com- 
pany vs. Clark, 13 Wallace, 311, the Supreme Court say: “ To entitle 
a name or mark to equitable protection as a trade-mark the right 
to its use must be exclusive, and not one which others may employ 
with as much truth as those who use it; and this.is so, although 
the use by a second producer, in describing truthfully his product, 
of a name ora combination of words already in use by another 
may have the effect of causing the public to mistake as to the origin 
or ownership of the product. Purchasers, though mistaken, are not 
in such case deceived by false representations, and equity 
697 _-will not enjoin against telling the truth ;” but we need not 
dwell upon this question, as its correct solution is not essential 
to the proper determination of the present case, since, as already 
shown, the letters “ L L” as used on complainant’s first quality of 
cotton sheetings, in connection with the name “ Lawrence Mills” 
and the device of the bull’s head, indicate only grade, class,and quality, 
and not origin, ownership, or manufacture; and under this conclu- 
sion of fact the cases of Amoskeag Manufacturing Company vs. 
Trainor, 101 U.S. Rep.,51,and Amoskeag Manufacturing Company 
vs. Spear, 2d Sandf., ch. 599, are decisive of this suit. In its material 
facts and in the legal principles applicable to the same this case 

cannot be distinguished from that decided in the 101 U. S. Rep. 
The other defences relied on and which will only be briefly noticed 
are also conclusive against the right of the complainant to the re- 
lief sought by its bill. When the complainant adopted the letters 
“LL” it is established beyond all controversy that said letters had 
been previously and were then employed by the Atlantic Mills or 
Company, of Lawrence, Massachusetts, to designate the same or like 
articles of sheeting. The brown sheeting which the Atlantic Mills 
produced at intervals between 1860 and 1872, and on which it 
stamped “LL” to indicate their grade, quality, and weight, ranged 
in weight from 4.19 to 4.56 yards to the pound. These goods were 
well known in the trade and portions of them were on the market 
in 1867. The goods being substantially of the same class and char- 
acter as the sheeting on which complainant subsequently stamped 
“LL” as already shown, and it being well understood in the trade 
that said letters indicated grade and quality, the complainant could 
not, under the authorities, make an appropriation of them so 

698 as to acquire the exclusive right to their use. 

Priority of use by the Atlantic Mills of said letters, either 
as a trade-mark or as an indication of the character of the goods, 
would preclude the subsequent employment and adoption of them 
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by complainant as a symbol to designate the origin of its goods or 
as a valid trade-mark. 

This is clearly settled by the authorities. After an interval or 
“interregnum ” of non-production between 1865 and 1872, the Atlan- 
tic Mills resumed the stamping of its cotton sheeting with the “ L 
L,” and has continuously used said letters since that time on goods 
which are substantially the same as complainant’s, differing slightly 
in weight, but competing with them by purchasers for consumption. 
Under such circumstances could complainant enjoin the Atlantic 
Company from using said letters on its cotton sheeting? It certainly 
could not without establishing beyond all controversy that the in- 
terruption or “interregnum ” by the Atlantic Millsin the production 
of-its “ L L” sheeting operated as an abandonment of its right to use 
said letters. This is asserted by counsel for complainant; but the 
proposition is unsupported in fact and law. The evidence establishes 
no abandonment of said letters by the Atlantic Mills. What is re- 
quired to show abandonment in such cases is clearly laid down by 
Brown on Trade-Marks, ss. 681, 682, 683: “A manufacturer or 
merchant may discontinue the stamping or branding of his pro- 
ducts for many years before discontinuing the sale of the goods 
marked by him, and may destroy the dies, brands, or stencil plates ; 
for he may have laid up a large stock of his wares or products or he 
may have launched them upon the ocean of commerce.” “ Mere 
lapse of time does not per se warrant the conclusion of abandonment.” 

But, suppose the Atlantic Company’s private right, if it ever 
699 had or claimed any, in the letters “ L L” had been abandoned 

in 1867, said letters having already become well known in 
the trade and generally understood to designate the grade and 
quality of sheetings, how could complainant appropriate them to its 
exclusive useasa trade-mark? It is suggested that by complainant’s 
long use of the letters and the superior quality of its goods the mark 
has ripened into an exclusive rigut, because many dealers now as- 
sociate said letters with the products of the Lawrence Manufactur- 
ing Company. This is plausible, but not sound. Such after-acquired 
reputation or association, where the primary import or design of the 
symbol or mark is expressive of grade and quality, will not consti- 
tute a trade-mark or establish an exclusive right to the use of such 
mark. Thus, in Upton on Trade-Marks, 1387, it is said, “ That, al- 
though by long, continued use of certain words, letters, marks, or 
symbols which do not of themselves and were not designed to in- 
dicate the origin and ownership of the goods to which they are 
affixed, the goods so marked, and because so marked, have become 
known as those of the manufacturer who first used them, such fact 
cannot alter the original meaning of the words or symbols or the 
intent with which they were first used as denoting the name of the 
thing or its general or relative quality or take from others the right 
to employ them in the same sense.” This principle is clearly sus- 
tained in Amoskeag Manufacturing Company vs. Spear, 2nd Sandf., 
eh. —; Canal Company vs. Clark, 13th Wallace, and Amoskeag 
Manufacturing Company vs. Trainor, 101 U.S. Rep. 
Shortly after the Atlantic Mills resumed the use of “LL” upon 
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its cotton sheeting in 1872 other mills in various portions of the 
country commenced using said letters to indicate grade, quality, 
and class of their four-yard sheetings, and have continuously 
700 ~=since used the same for the same purpose, the name of the 
producer or some other symbol being used along with them 
to indicate the origin or ownership of the goods; but it is said that 
the product of the Atlantic Mills before 1867 was so fortuitous or 
intermittent and so insignificant as compared with complainant’s 
since that date that the former’s use of said letters should not pre- 
clude the complainant’s right to the same. Except during the vear 
1860, it is not shown what was the extent of the Atlantic Company’s 
production of “LL” sheeting; but the right to the use of said 
letters as a trade-mark does not depend upon, nor is it to be tested 
by the relative output of said mills or of the Lawrence Mills with 
those who have subsequently stamped said -letters on their cotton 
sheetings. Our conclusion is that the Atlantic Company’s use of 
said letters before their adoption by complainant precluded the 
latter from acquiring a valid trade-mark therein. 
Again it is proved that complainant has not only branded sheet- 
ings of the same grade and value as its Lawrence “ LL” with the 


private brand of certain jobbers containing the letters “LL,” but 


has also since about 1867 put upon the market an inferior quality 
of cotton sheeting weighing four yards to the pound which it brands 
“Shawmut L L.” Ifthe presence of “LL” on the “Cumberland” 
cotton sheetings either actually deceives or is calculated to deceive 
the public or buyers of such goods by inducing the belief that the 
goods are those of the Lawrence Company’s first quality, whereby 
that company is injured in its trade, what is to be said of pre- 
cisely the same symbol, “LL,” placed by the Lawrence Com- 
pany upon its own sheeting of an inferior quality and_ less 
value? If goods so stamped convey a guaranty of uni- 
formity and excellence, and by means of which complain- 

ant’s first quality of third-class sheeting has met with 
701 ~=—public favor, upon what ground can complainant justify 

the use of said letters upon an inferior and less valuable 
article that does not equally warrant their use by the defendant or 
exonerate it from the charge of deceiving the public? “An exclu- 
sive privilege for deceiving the public is assuredly not one that a 
court of equity can be required to aid or sanction. To do so would 
be to forfeit its name and character.” Medicine Co. vs. Woods, 108 
U.8., 218. An ingenious effort is made to relieve complainant 
from the effects of its own act in discrediting its alleged trade-mark, 
but when it claims that the meaning of “Shawmut” explains the 
matter it necessarily concedes that “ Cumberland,” the name adopted 
by the other mills, may do the same. 

There is, of course, no infringement by the defendant if there is 
no valid trade-mark in the letters “LL.” It was, however, urged 
in argument that, in the absence of a legal trade-mark to be pro- 
tected, stil! the complainant was entitled to relief on the ground 
that its label or a distinctive part thereof was being simulated by 
defendant so as to impose its goods upon the public as those of com- 


@: 
<. 
— 


THE TENNESSEE MANUFACTURING CO. 479 


plainant; that defendant’s use of said letters “ LL” amounted to 
unfair competition in trade, and that the public was thereby im- 
posed on and the complainant defrauded out of its Just and reason- 
able profits. It is well settled that a party may, under certain cir- 
cumstances, be restrained from using another’s labels which do not 
rise to the rank of trade-marks. No one has the right to represent 
his goods as the goods manufactured by another. To do this by 
using another’s label is actionable. But the facts of this case war- 
rant no such finding against the defendant, who has been guilty of 
no fraudulent intent and has in no way either deceived the public 

or defrauded the complainant. 
702 Upon the whole case the court is clearly of the opinion 

that complainant has no legal trade-mark in the letters ‘‘ L 
L;” that it is not entitled to the relief sought by its bill, and that 
its said bill should be dismissed with costs. It is accordingly so 
ordered and decreed. 

(Signed) HOWELL E. JACKSON, 

Circuit Judge. 


703 And thereupon the following decree was entered, Minute 
Book “8,” p. 448, to wit: 


Decree. 


“ Be it remembered that this cause came on to be heard this the 
7th day of July, 1887, before the Hon. Howell E. Jackson, judge, 
etc., upon the bill, answer, proof taken by both sides, and the argu- 
ment of counsel, and it appearing to the court that the complainant 
is not entitled to the exclusive use of the capital letters “L L” upon 
brown cotton sheetings as a trade-mark, and that there is no equity 
in the bill of complainant, it is accordingly se ordered, adjudged, 
and decreed by the court, and it is further ordered that the bill of 
complaint be dismissed, with costs to be taxed.” 


And thereupon, at the said April term, the follewing further pro- 
ceedings were had, to wit, that complainant, by its solicitor, presented 
to the judges of the court the following petition : 


Complainant’s Petition for Appeal. 


To the honorable the judges of the circuit court for the middle dis- 
trict of Tennessee: 


Your petitioner, the Lawrence Manufacturing Company, com- 
plainant in the above-entitled cause, respectfully represents— 

That, as appears in and by the order of this court, entered, to wit, 
July 9th, 1887, this complainant, on a former day of said term, to 
wit, July 7th, 1887, when the decree of this court was entered dis- 
missing said bill for want of equity, as well as upon former days of 
said term, moved for the allowance of an appeal to the Supreme 
Court of the United States ; that your petitioner, by counsel, in open 
court, upon said former days of said-term, stated orally the grounds 
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of said motion for the allowance of such appeal, and that said order 
allowing said appeal gives to complainant sixty days from said 9th 
day of July, 1887, in which to perfect said appeal. 

Your petitioner now, therefore, prays leave to state in this its peti- 
tion the grounds of said motion, as hereinafter stated, and prays for 
leave to now file this petition and that the same shall be filed by 
the clerk, nunc pro tunc, as of the said 7th day of July, 1887, and be 
incorporated by the clerk in the transcript of the record to the Su- 
preme Court of the United States. 

For ground of said motion for the allowance of an appeal 
704 ~=your petitioner respectfully represents : 

I. That other suits against other defendants who are using 
said trade-mark “LL” claimed by your petitioner, in which suits, 
as in this, said alleged trade-mark is sought to be sustained, are 
pending in circuit courts of the United States in Wisconsin, in []h- 
nois, and in Indiana, and that all of said suits, including this one, 
have progressed substantially upon one record, the evidence in each 
being, by stipulation, made a part, so far as applicable or desired by 
either party, of the other, and that, under the rules of comity as 
applied, the opinion and decree of this court practically controls 
several other such suits. 

If. That the main purpose of this suit was to establish the va- 
lidity and legality of the exclusive right to the use, asa trade-mark, 
of said letters “LL” by this complainant, as in said bill of com- 
plaint, heretofore filed herein, which your petitioner prays may be 
taken as a part of this petition, is set forth ; that the exclusive use 
of said letters,so sought to be confirmed to your petitioner, has 
been in the past and also would bein the future of the value to your 
petitioner, at least, of upwards of fifty thousand dollars; that dur- 
ing the first part of the existence of the defendant corporation, 
while it was making and selling cotton sheetings of said third gen- 
eral class, and during which period said defendant refrained from 
using on its brand for said goods said letters “LL,” and during 
which period, as to this defendant, your petitioner enjoyed the un- 
molested use of said letters, such use thereof to this your petitioner 
was of the value of more than five thousand dollars, and the ex- 
clusive use of said letters as aforesaid as against this defendant, if 
judicially confirmed to your petitioner, would be. hereafter to your 

petitioner of the value of more than ten thousand dollars ; 
705 and your petitioner is informed, advised, and believes that 

the damages due from this defendant on account of the con- 
tinued use, complained of in said bill of complainant, heretofore of 
said letters, if said exclusive use be so confirmed to your petitioner, 
would, upon a proper accounting, be found by the court to be, ex- 
clusive of costs, a sum in excess of five thousand dollars. 

III. Your petitioner further represents that the effect of this opin- 
ion and judgment of this court, both in law and in fact, is to cancel 
and annul said trade-mark so claimed by your petitioner as to all 
parties in the United States pending the obtaining of the opinion 
and mandate of the Supreme Court of the United States herein, and 
that the opinion and mandate of said Supreme Court in this pres- 
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ent case, upon such appeal as is now prayed, would have the effect 
either to confine said exclusive use of said letters to your petitioner 
or to annul and canceksaid trade-mark so claimed by your peti- 
tioner, and that said alleged trade-mark and said exclusive use are 
of the value to your petitioner of upwards of fifty thousand dollars 
as aforesaid. 

IV. For further ground of said motion your petitioner respect- 
fully now again, and as before, excepts to the findings of the court 
as contrary both to the law and the evidence. 

Wherefore your petitioner prays as it has heretofore prayed 


herein. 
THE LAWRENCE MANUFACTURING 
COMPANY, 
By JOHN [. VEEDER. 


STATE OF ILLINOIS, a 
County of Cook, 


John I. Veeder, being first duly sworn, deposes and says that he 
is an agent of the said Lawrence Manufacturing Company ; that he 
has read the foregoing petition; that he is familiar with the facts 


‘therein and in the said bill of complaint set forth ; that the actual 


values and damages as to the said trade-mark so claimed by said 
petitioner are in excess of the amounts named in said peti- 
706 ~—s tion, and that said petition is true, except so far as is therein 
stated on information and belief, and as to the same afhant 


believes it to be true. 
JOHN I. VEEDER. 


Subscribed and sworn to before me this 11th day of July, 1887. 
[NOTARIAL SEAL. ] P. H. MASON, 
Notary Public in and for the County in the State Aforesaid. 


And the following affidavit of notice to defendant was presented 
along with said petition, as follows: 


Affidavit of Notice. 


STATE OF TENNESSEE, “ 
County of Davidson, 


J. A. Hasty, being first duly sworn, deposes and says that being 
manager at Nashville,in said county and district, for the Baltimore 
& Ohio Telegraph Company; that on Monday, July 18th, 1887, a 
message was received at his office reading as follows: “ Chicago, 
July 18th, 1887. To Dickenson & Fraser, Nashville, Tennessee: 
Please take notice that on Friday, July 22nd, I shall present to Judge 
Jackson a motion for leave to file petition nunc pro tunc and appeal 
bond. (Signed) J. H. Raymond.” And thata copy of said message 
was delivered and receipted for, to, and by J. M. Dickenson at 4.30 


p. m. on said 18th of July. 
: J. A. HASTY, Manager. 
61—1039 
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Subscribed and sworn to before me this 22d July, 1887. 
[NOTARIAL SEAL. | THEO. COOLY, 
Notary Public in and for the County in the State Aforesaid. 


And then came the defendant, by solicitors, and presented to the 
court and to the judge aforesaid the following motion: 


Motion to Vacate Decree of Appeal. 


“Tn this cause defendant comes, by solicitor, J. M. Dickenson, and 
moves that the former order in this cause granting complainant an 
appeal to the Supreme Court of the United’ States be set aside, be- 

cause— 
707 First. The pleadings and evidence do not show that the 
amount in controversy at the time of said decree sought to be 
appealed from exceeded, exclusive of costs, $5,000. 

Second. The affidavit of Geo. M. Goodwin shows that at said time 

the said amount did not exceed three thousand dollars. 


Defendant further moves that the petition presented by complain- 
ant for an appeal to the Supreme Court of the United States be dis- 
allowed and that complainant shall not be permitted to file the 
same : 


First. Because it comes too late, the court having adjourned for L 
this term. 

Second. Because it nowhere avers that the amount in controversy 
at the time when the decree which its seeks to appeal from was 
rendered exceeded, exclusive of costs, $5,000. 

Defendant farther moves that said petition be disallowed because 
the affidavit of Geo. M. Goodwin shows that at the said time the 
said amount did not exceed five thousand dollars, and that the 
affiant to said petition, even if it be construed to make a sufficient ‘ 
averment as to said amount at said time, had not and could not | 
have had any knowledge or information upon which to base said 
averment.” ° 

J. M. DICKENSON, Solicitor. 


And in support of said motion defendant, by solicitor, presented — ° 
the following affidavits: 


Affidavits of Geo. M. & Arthur Goodwin. 


“In this cause Geo. M. Goodwin makes oath that he is treasurer 
and general manager of the defendant, and has been such since 
1874; that he is intimately acquainted with ‘and has full knowledge 
of all the affairs, business details, and books of said defendant; that 
he has within the last three days, for the express purpose of ascer-— 
taining the facts embodied in this affidavit, carefully examined the 

books of defendant, which have been kept under his direct 
708 = supervision:; that from said books he finds that the amount 
in controversy in this cause at the time of rendition of decree 
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in this cause, which complainant seeks to appeal from, did not ex- 
ceed two thousand dollars. 

Affiant further states that it was utterly impossible for John I. 
Veeder or any other person except the affiant or his book-keeper to 
have had any information or belief as to the amount in controversy 
in this cause at the time when said Veeder made the affidavit to 
complainant’s petition for an appeal. The amount of * L L” goods 
made by defendant was an absolute indispensable element for form- 
ing such an estimate; neither the affiant nor any other person knew 
the amount of said production until within the last three days, when 
affiant went over the books with his book-keeper for that special 
purpose. The said Veeder never saw the books and knows nothing 
of their contents, and he does not know what defendant paid for the 
raw material out of which said goods were made. 

Affiant is informed that said Veeder is a business associate of © 
Messrs. Raymond & Rainey, complainant’s solicitors, as the same 
appears from a circular filed herewith, marked “ Exhibit A” and 
made a part of this affidavit; and affiant says that said Veeder is 
not a cotton manufacturer competent to speak with knowledge as to 
the matters deposed of by him, and that even if he were he was 
not and could not, even upon information, have been in possession 
of any facts upon which he could base any estimate of what the 
amount in controversy was at the time of the decree or of filing this 
bill or what it would be upon an accounting hereafter. 

Affiant, In arriving at the maximium amount possible to establish 
as the sum of damages in the event of an adverse decree against the 
defendant, as above stated, as being not exceeding $2,000, is advised 

that the profits of said defendant on said “ L L” goods pro- 
709 duced must form the basis and sum of the amount in con- 
troversy. 

Affiant states that from April 7th, 1885, which was the earliest 
date any “LL” goods were stamped by the defendant, up to April 
Ist, 1886, the date of bringing this suit, the amount of net profits 
derived from the production and sale of “Cumberland L L” goods 
was $295.65; that from April Ist, 1886, to July 9th, 1887, the date 
of the decree, the amount of profits derived by the defendant from 
the production and sale of “Cumberland L L sheeting” amounts to 
$1,374, making a total net profit of $1,669.65 for all the goods of this 
class manufactured up to the date of the decree upon the most ac- 
curate estimate possible to make of the profits on said goods. 

Affiant further says that during the period of time elapsing after 
April 7th and up to October Ist, 1885, the business of cotton-spin- 
ning suffered a very serious depression, and for that entire period of 
time the manufacture of these goods was attended by an absolute 
loss to the defendant. During this time the defendant company’s 
mill ceased operations by reason of this depressed state of the mar- 
ket for cotton goods, and said depression was common to the busi- 
ness of cotton mills throughout all sections of this country, and 
affiant believes and is satisfied that the complainant suffered a like 
cessation of profits on their production during this period of time. 
Affiant further says that he is familiar with the average cost of 
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producing cotton goods of this class, and is also familiar with the 
cost of cotton out of which the goods are produced, and from this 
knowledge affiant is satisfied and believes that said profit of $1,669.65, 
above stated, approximately represents the probable. profits of any 
cotton manufacturing company or establishment throughout the 
country for the same quality and grade of goods, including the 

establishment of complainant for goods manufactured and 
710 sold during same period of time, and it is not within the 

range of probability that the complainant or any other cot- 
ton manufacturing concern could have made a profit of $3,000 or 
above on a like quantity of goods of the same grade made and sold 
during the same period of time with the market for cotton and for 


cotton goods occupying the same relative position as to prices. 
GEO. M. GOODWIN. 


Affiant, Arthur Goodwin, makes oath that he is and has been 
book-keeper for the Tennessee Manufacturing Company for the past 
four years; that he has read over the foregoing affidavit of Geo. M. 
Goodwin and adopts as his own so much of it as refers to the profits 
made on “LL” goods by the Tennessee Manufacturing Company ; 
he further states that he has never given John I. Veeder or any 
other person information upon which to base any estimate of said 


profits. 
ARTHUR GOODWIN. 


STATE OF TENNESSEE, we 
County of Davidson, 


Personally appeared befure me, John M. Foster, a notary public 
duly and legally appointed, commissioned, and qualified, as required 
by law, in and for the county and State aforesaid, George M. Good- 
win and Arthur Goodwin, with whom I am personally acquainted, 
and made oath to the foregoing instrument and signed the same in 
my presence this 16th day of July, 1887. 

Witness my hand and official seal. 

[SEAL OF NOTARY. | . JOON M. FOSTER, 


Notary Public in and for Davidson County, State of Tei ressee. 
“Exhibit A” to the foregoing: | 


EXHIBIT A. 


J. H. Raymond, W. G. Rainey, partners:. John Irwin Veeder, P. H. 
T. Mason, associates. 


Law OFfFices oF Raymonp & RAINey, 
CuicaGo, ILu., April 18th, 1887. 


Dear Sir: We shail move into more commodious offices in 
Temple court, Nos. 217 to 225 Dearborn street, this city, directly 
opposite the east entrance to the United States Government build- 
ings. 


THE TENNESSEE MANUFACTURING CO. 485 


711 We shall continue to confine our practice to the law of 


corporations, of copyrights, of trade-marks, and patents, as 
specialties. 

Our library (including, in addition to text-books, reports, and 
legal periodicals, complete specifications and drawings of all U. S. 
patents granted since May 30th, 1871) is open to the use, in our 
offices, of all who receive this notice, and our library room is at 
the service especially of our professional brethren from other cities. 

As heretofore, notices may be served without previous special ap- 
pointment with him for taking depositions in our offices before Mr. 


P. H. T. Mason, notary public. 
Respectfully, RAYMOND & RAINEY. 


And thereupon the court was pleased to order the entry of the 
following decree, which is entered upon Minute Book 8, page 451, 
U. S. circuit court, clerk’s office, Nashville, Tennessee, to wit: 


Decree. 
“ At the April Term, 1887. © 


“Present: Hon. Howell E. Jackson, judge, etc. 


“And now comes the complainant, by its solicitor, and moves for 
leave to file a verified petition for the allowance of an appeal to the 
Supreme Court of the United States; nunc pro tune, as of July 9th, 
1887, the said petition being dated July 11th, 1887; and thereupon 
comes the defendant, by its solicitor, ‘and moves to set aside the 
former order in this cause granting complainant an appeal to the 
Supreme Court of the United States; that the foregoing motion and 
verified petition by complainant be not allowed, and that the same 
be not filed, and defendant presents in support of its motion the affi- 
davit of Geo. M. Goodwinand Arthur Qoodwin. 

“Thereupon it is ordered that the said motions, petition, and aff- 
davits be all filed nune pro tune as of said July 9th, 1887, and shall 

be incorporated in the record of this cause to the Supreme 
712 Court, this court declining to pass upon the question of the 
sum or value of the subject-matter of this cause, but leaving 
the same to be determined in the Supreme Court upon the record 


as thus made.” 


And thereupon said petition, sworn to by John I. Veeder, and 
affidavit of notice of J. H. Hasty, presented by complainant, and the 
motion of defendant aforesaid and its said affidavits of Geo. M. Good- 
win and Arthur Goodwin were by the clerk of the said court then 
filed on the 23d day of July, 1887, as of July 9th, 1887. 

And upon said July ath, 1887, in the court and at the term 
aforesaid, the following decree was made in this cause: 


Decree. 


“The above cause coming on to*be heard upon the 9th day of. 


July, 1887, as well as upon former days of this term, before the Hon. 
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Howell E. Jackson, judge, etc., upon the motion of complainant for 
the allowance of an appeal to the Supreme Court of the United States, 
and it appearing to the court that a final decree dismissing the bill 
of complaint was entered at a former day of this term, to wit,on the 
7th day of July, to which complainant at the time excepted, and 
from which it atthe time prayed an appeal, the court is therefore 
pleased to order, adjudge, and decree, and doth so decree, that com- 
plainant’s prayer for an appeal is allowed, and complainant 1s 
granted sixty days within which to perfect its appeal by the execu- 
tion of a bond in the penal sum of five hundred dollars, with secur- 
ity to be approved by the clerk of this court.” 


And thereupon the complainant, by its solicitor, tendered the fol- 
lowing bond and Government security in lieu of personal security 
thereon, to wit: 


Bond. 


“Know all men by these presents that we, The Lawrence Manu- 
facturing Company, of Massachusetts, are held and firmly bound 
unto the Tennessee Manufacturing Company, of Nashville, Ten- 

nessee, and to its successors and assigns in the sum of five 
713 ~~ hundred ($500) dollars, well and truly to be paid, and there- 
unto we bind ourselves and our successors by these presents. 

In witness whereof the said Lawrence Manufacturing Company 
has caused these presents to be signed by its treasurer and its cor- 
porate seal to be hereto affixed this 20th day of July, 1887. 

Whereas the above-named Lawrence Manufacturing Company 
has taken an appeal to the Supreme Court of the United States to 
reverse the certain decree entered in the above-entitled cause by the 
said circuit court for the middle district of Tennessee: 

Now, therefore, the condition of this obligation is such that if the 
said Lawrence Manufacturing Company shall prosecute its said appeal 
to effect and shall answer all costs and damages if it shall fail therein, 
then this obligation shall be void; otherwise to remain in full force 


and effect. 
THE LAWRENCE MANUFACTURING 
COMPANY, 
By LUCIUS M. SARGENT, Treasurer. 


Witness as to Lucius M. Sargent, treasurer— 
‘CHAS. HALL ADAMS. 


STATE OF MASSACHUSETTS, t “ 
The County of Surrey, 


On this the 20th day of July, A. D. 1887, L. M. Sargent, person- 
ally known to me to be the person who executed the foregoing 
instrument and being by me first duly sworn, deposes and says that 
he is the treasurer of the said Lawrence Manufacturing Company, 
and that he executed the said instrument, by the authority of the 


” as” . 
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board of directors of said company, duly entered upon its record, 


for the purpose therein mentioned. 
CHAS. HALL ADAMS, 
_ Notary Public in and for the County in the State Aforesaid. 


“ Approved :” 
HOWELL E. JACKSON, 
(7. 8. Circuit Judge. 


Upon said bond appears the following entry, to wit: 


714 “In lieu of personal surety a United States Government 
bond, No. 1798, dated September 1st, 1876, bearing coupons, 
the first due of which is due September first, 1887, is deposited here- 
with subject to the conditions of the above obligation.” 
THE LAWRENCE MANUFACTURING 
COMPANY, 
By J. H. RAYMOND, Attorney. 


And said bond was filed and U.S. security deposited, July 23d, 
1887, in the office of the clerk of the court aforesaid, at Nashville, 
Tennessee; and thereupon the said clerk executed the following 
receipt : 


Clerk’s Receipt. 


“Received of J. H. Raymond, for the Lawrence Manufacturing 
Company, a United States Government bond, No. 1798, dated Sep- 
tember Ist, 1876, bearing coupons, the first due of which is due 
Septem ber Ist, 1887, bearing interest at the rate of 4} per cent. per 
annum, and deposited, subject to the conditions of an appeal bond 


. this day filed in my office by said Lawrence Manufacturing Com- 


pany. This 23d day of July, 1887.” 
H. M. DOAK, 
U. S. Circuit Court Clerk. 


715 And the following citation was issued : 


Citation. 


The United States of America to the Tennessee Manufacturing Com- 
pany, Nashville, Tennessee, Greeting : 


You are hereby admonished to be and appear at a Supreme Court 
of the United States, to be holden at Washington on thesecond Monday 
of October next, pursuant to an appeal granted by the United States 
circuit court, sitting in equity at Nashville, in and for the middle 
district of Tennessee, at the April term thereof, from a decree ren- 
dered at said term in a cause wherein the Lawrence Manufacturing 
Company is appellant and you are appellee, to show cause, if any 
there be, why a decree rendered against the said appellant should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Howell E. Jackson, United States circuit 
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judge of the sixth circuit, this 27th day of July, in the year of our 
Lord one thousand eight hundred and eighty-seven,and of the Inde- 
pendence of the United States the 112th year. 
(Signed) HOWELL E. JACKSON, 
Circuit Judge. 


Of which citation service was accepted by the defendant, the ap- 
pellee, as follows, to wit: 


“Service of the above citation accepted this 29th day of July, 
1887.” 
(Signed) TENNESSEE MANUFACTURING COM- 
PANY, 
By DICKENSON & FRASER, Solicitors. 


716 Bill of Costs. 
ESSE LLL LR EOE OAT TT OO recente $50 85 
¥¢ " (@anscript, 2,489 fo..-.-...-.------..--..--- 248 90 
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Marshal’s costs, none. 
Attorneys’ costs (Dickenson & Frazer): 
To tax fee in circuit court .-....-------------- 20 
To 104 depositions read in cause: 
59 by complainant-in-chief. 
Zee a rebuttal. 


42 read by defendant. 
pean a 62.50... ....-.-.-.+ -..-06 260 
— 280 00 
J.T. Spaulding, notary, Nashville: 
To dep. Geo. M. Goodwin_-----_-------------- 9 
To dep’s Jos. Frankland, R.J. Lyles, J.B. O’Bryan, 
Wm. Porter, A. P. Connell, and Benjamin 
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Total costs unpaid_--.--.----..------~-----=---- $370 75 
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717 Office of United States Circuit Court Clerk, Nashville, Ten- 
nessee, in and for the Middle District of Tennessee. 


I hereby certify that the foregoing is a true, perfect, and complete 
transcript of the record in case No. 2724, on the equity side of the 


CO etl 


THE TENNESSEE MANUFACTURING CO. 


docket of the court and for the district aforesaid, the case of the 
Lawrence Manufacturing Company vs. The Tennessee Manufacturing 
Company, determined at the sens term of said court, as the same 
is of record in my office. 

In witness whereof I have set my hand and affixed the seal of 
said court this the first day of August, in the year of our Lord one 
thousand eight hundred and eighty-seven, and of the Independence 
of the United States the 112th year. 


[Seal of Circuit Court U. S., Middle District Tenn. ] 


H. M. DOAK, 
United States Circuit Court Clerk. 


Endorsed on cover: No. 1039. M. Tennessee C. C.U. S. The 
Lawrence Manufacturing Company, appellant, vs. The Tennessee 
Manufacturing Company. Filed September 9, 1887. 
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ited States, 


Supreme Gonrt of the ¢ 


October Term, 1890. 


THE LAWRENCE MANUFACTURING \ 
COMPANY, Appellant, 


US. 


) 
THE TENNESSEE NANUFACTURING | 
COMPANY. Sy 


Brief and Argument for Appellant. 


J. H. RAYMOND, 
Solicitor and of Counsel for Appellant. 


-_ W. B. HORNBLOWER, 


Of Counsel. 
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INDEX. 


STATEMENT 
Summary of defenses 


Assignment of errors 


“ARGUMENT. 


“LL” was properly adopted and thoroughly 
established as a trade-mark ~ - - - 


Uses of “L L” by the Atlantic Mills 


Change by appellant from “L” to “LL” 
Shawmut “LL” 

Albany “LL” 

“L L” still indicates Origin and Ownership 


“LL” does and may, legally, indicate both 
Origin and Class” - - ; . ‘ 


Defendant’s fraud and deception 
Alleged laches 
Appellate jurisdiction of this Court 


whe 


Ge fa 


GnitedD States Supreme Court. 


October Term, 1890. No. 10l. 


LAWRENCE MANUFACTURING COMPANY, 
¢ APPELLANT, 


U8. 


TENNESSEE MANUFACTURING COMPANY. 


APPELLANT’S BRIEF AND. ARGUMENT. 


May 1T PLEASE THE CouRT: 


This is a bill in Equity, filed in 1887, by The Law- 
rence Manufacturing Company, of Massachusetts, against 


se - @&- 


ee The Tennessee Manufacturing Company, of Tennessee. 

° (1) To enforce, as against the defendant, the exclusive 

: right of the complainant to the use of “L L” as a trade- 

. mark, or as a substantial and material part of complain- 
» 8 


ant’s trade-mark, on brown cotton of the third class; 


oe (2) To enjoin the defendant from the use of “LL” 

: on the ground that the adoption and use thereof by de- 
fendant at the date of the commencement of this suit had 
constituted unjust competition, and had resulted in 
unjustly, and by unwarranted means, diverting com- 
plainant’s trade. 


STATEMENT. 


1. It is agreed in the pleadings that prior to any date 
involved in the record, and thenee till now, brown 
cottons or sheetings, in the trade, are made, sold and 
recognized as belonging to four distinct classes, one of 
which includes heavy sheetings of such a weight that 
2.85 yards thereof weigh a pound, another includes such 
sheetings as weigh 3 yards to the pound, a third, medium 
sheetings which weigh 4 yards to the pound, and a 
fourth, light sheetings which weigh 5 yards to the pound. 


2. In 1860, 1862, 1864 and 1865, the Atlantic Mills made 
intermittent, occasional, and very limited uses of “LL” 
upon sheetings of respectively 4.19, 4.36 and 4.56 yards to 
the pound, and discontinued the use of this mark in 
1865, but renewed it again in 1872 upon a distinct class 
of goods which weigh 5 yards to the pound, and have 
used this mark from thence till now on goods of the 
latter or fourth class. 


3. Early in 1867, complainant’s trade-mark was adopted | 


for its goods of the third class, to wit, sheetings weigh- 
ing 4 yards to the pound. 


4. “A little time previous ” (p. 46, q. 342) to the adoption 
of this trade-mark by complainant in 1867, it sold goods 
of this class under a mark involving a single letter “ L,” 
and for a little time sold a quantity of them. At that 
time, January or February, 1867, complainant abandoned 
the use of the single “ L,” changed the fold ofits goods 
and adopted “ L L,” as its trade-mark. 


5. Since April 25, 1867, and prior to the commencement 
of this suit, complainant made and sold under this trade- 
mark 214,119,594 yards of cotton cloth of this class, which 
equals an out-put of six hundred and fifty million feet, 
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' position in the label. 
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or more than one hundred and twenty thousand miles, 
which would make a band reaching nearly five times 
around the earth, and has delivered these goods under 
that mark in every market of the world, establishing 
thereunder a most enviable reputation for the excellence 
and uniformity of its manufacture. 


6. At the time of the adoption of this trade-mark by 
complainant, it also used, in its label upon these goods, 
a picture of a bull in a rampant position; but in 1883, 
some sixteen years after the adoption of “LL” asatrade- 
mark, this vignette was changed toa bull’s head, the 
letters “ LL” being still preserved both in the form in 
which the letters were printed, in their size and in their 


4 


7. The excellence and uniformity of the goods manu- 
factured by the complainant, for which it thus, and 
under this mark, established an extraordinary reputa- 
tion, is shown by the following facts: During the first 
seven years the output was 121,654,608 yards, which 
weighed 30,533,921 pounds, averaging 3.9842 yards to the 
pound. In other words,in more than one hundred and 
twenty-one and one-half million yards the average of the 
yards to the pound was one and one-half hundredths 
(.0158) heavier than four yards to the pound, and by 
so much better than the trade-mark advertised the 
goods to be; or, to take the period selected by the de- 
fendant in an attempt to show a wrong advertisement 
by this trade-mark and a discrepancy in the weight of 
complainant’s goods, to wit, the six months ending 
October 31, 1885 (Kilbourn, p. 19, q. 75), it appears that 
the product for that period was 13,751,136 yards, weigh- 
ing 3,443,135 pounds, an average of 3.9937 yards per 
pound, or an average of sixty-three ten thousandths 
(.0063) of a yard heavier than four yards to the pound. 
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‘quality, but which in weight, in texture, and in durabil- 
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8. In this trade it was understood that complainant’s 
4-yard brown cottons should have in each square inch 
fifty-six threads running in one direction, and sixty 
threads running at right angles thereto; that the cloth | 
should be thirty-six inches wide, and, since so folded in ie and 
1867 by complainant, should be put up in an 18-inch 
fold, and should have fifty-two yards in each piece, thus 
by the characteristics referred to (all of which are known 
to, and recognized by, those skilled in the art, and some 
of which are known to, and recognized by, all retailers 
and consumers), clearly distinguishing these goods from 
brown cottons of either of the other classes named. 


9. In the manufacture of these goods threads will break, 
grease spots will accidentally get on to the cloth, mistakes 
will sometimes be made in the sorting of the raw mate- | 
rial, the machinery will occasionally get out of order for a As 
short time, and, on account of these and of other causes, 7 = 
goods are produced of this class which are inferior in 


ity, are exactly the same as the four-yard goods to which 
we have referred. At the time of the adoption of the 
trade-mark here in suit the complainant adopted as a 
trade-mark for these “LL” goods of inferior quality, a 
label in which the word “Shawmut” was prominently 
printed so as thereby to distinguish goods of its manufac- 7 
ture, of this class, which were of inferior quality. : 


10. The result of the adoption and use by complainant | 
of “LL” upon brown sheetings of this generally-recog- ~ 
nized class, and, as complainant contends, solely as the re- en 
sult thereof, its goods have become known in all the marts 
of the world as being goods of its manufacture of the won- 
derful average and other excellences above referred to. 


11. Atthe date of itsadoption of “L L” as complainant’s I 
trade-mark, goods of this class made by other manufac- 4 
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turers were designated by other letters of the alphabet 
arbitrarily selected by them, as, for instance,—the 4-yard 
goods of the Agawam Mills were designated by the letter 
F, and the 4-yard goods of the Atlantic Mills were desig- 
nated by the letter P. [At the same time the 5-yard 
goods of the Atlantic Mills were designated by “L L.”] 
So great, so strong, and so enviable was the reputation 
built up by complainant for its 4-yard goods under this 
trade-mark, that they became generally known in the 
trade simply as “L L’s”—orally expressed, double ell’s. 


12. In August, 1884, the complainant filled one order 
for J. V. Farwell & Co., of Chicago, for 150 bales of 4-yard 
goods. That firm then had a private stamp or mark, 
“Albany,” which it sent to manufacturers to be used in 
stam ping goods being made for said firm. Complainant so 
filled one order seventeen years after it had adopted its 
trade-mark, and commenced this immense output there- 
under. The extent of the use of “ L-L ” with such private 
brands as “ Albany ” was not developed in the evidence, for 
defendant’s attorneys instructed their witnesses not to an- 
swer complainant’s questions in this regard. 

Vide Hobb’s, Sup’t Aurora Mills, p. 411. 


Detenses— Questions Involved. 


Referring to defendant’s answer and to the assignment 
of errors in the opinion and decree of the Court below, 
hereinafter contained, we may, for the purposes of this 
hearing, summarize the subject-matters of the defenses 
made as follows: 

(1) The prior use, 1860-65, by the Atlantic Mills, of 
“LL” upon goods of the fourth class (it is found by the 
Court below, without the slightest authority therefor in 
the record, that these goods were on the market in 1867). 


(2) A deceptive purpose in the original adoption by 
complainant of its mark, growing out of its discontinuing 
the use of “L” and adopting “ L L.” 
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(3) The use by complainant of a label having “Shaw- 
mut L L.” 


(4) The filing, by complainant, of an order by a dealer 
in 1884, for “Albany L L’s.’ 


(5) The loss by complainant of its trade-mark rights 
by the extensive use of these letters by other manufac- 
turers on goods of this class. 


(6) That from the first until now these letters have 
indicated simply and solely grade, quality and class, and 
not origin and ownership, and therefore do not constitute 
such a symbol or design as is protected by the common 
law of trade-marks. 


ASSIGNMENT OF ERRORS.; 


I, 


The Court below erred in the following findings of fact 
contained in the opinion of the Court (R., pp. 465-479). 


First. That the defendant had pleaded “that com- 
plainant was not the first to employ or appropriate these 
letters as a ‘label or brand upon goods of this general 
class” (R., p. 467). There is no such pleading and no 
such proof. 


Second. That the defendant had pleaded that “The 
Atlantic Mills, another cotton manufacturing company, 
had used said letters on sheetings of the same grade or 
character before complainant: did ” (R., p. 467). There is 
no such pleading and no such proof. The only allega- 
tion in the answer in point is that “before complainant 
used them, * * * the said capital letters ‘LL’ were 
stamped and used by the ‘Atlantic Mills’ in the United 
States of America on a grade of sheeting manufactured 
ait them.” 


Ppt. 
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Third. That at the time of the adoption in 1885 by de- 
fendant of the letters “ L L,” they were generally known 
as indicating only a grade, class and quality. 


Fourth. That, with inconsiderable exceptions of per- 
sons who have been more familar with. them. or have 
handled them exclusively, the goods of complainant were 
always known and invoiced as “ Lawrence L L,” and not 
simply as “ L L’s.” 

Fifth. That the use by the Atlantic Mills of “LL” 
from 1862 to 1865, was merely for the purpose of indi- 
cating quality. (R., p. 470). There is no pleading and 
no proof whatever even tending to such a conclusion. 


Sixth. That: said use by the Atlantic Mills of “L ” and 
of “LL” did import merely (or primarily) quality or 
class; and in 1867, at the time of complainant’s adop- 
tion, “L” and “LL” had become well known as desig- 
nating simply quality or class ! 


_ Seventh. That it is fairly deducible from the evidence 
that the Atlantic ‘‘L L” cotton sheetings were in the 
market in 1867, at the time of the adoption by the com- 
plainant of this trade-mark. * 


Eighth. That said Atlantic goods are and were of the 
same general character and class as those upon which 
complainants stamped “ L L.” 


Ninth. That the Atlantic “ L L’s” made and sold since 
1872 are so near like complainant’s goods in appearance, 
etc., that ordinary buyers and experts cannot and do not 
distinguish between them. 


Tenth. That they compete with each other with retail 
dealers and purchasers for consumption. 


5 
Eleventh. That the purpose of complainant in adopt- 
ing “LL” was to indicate class, quality or grade. 


Twelfth. That the use by complainant which estab- 
lished the meaning of “LL” on complainant’s goods, 
was a deceptive or deceitful one, “ importing an admitted 
untruth,” and that, therefore, no-trade-mark rights could 


vest in complainant in “L L” which would be upheld. 


in equity. 


Thirteenth. That complainant’s mark means and 
“indicates only grade, class and quality, and not origin, 
ownership or manufacture.” 


Fourteenth. That the use by complainant of “LL” 
with “Shawmut” on the inferior grade of third class 
sheetings discredits “L L” as a trade-mark. 


Fifteenth. That defendant’s label was not calculated 
to divert complainant’s trade, or to deceive the public.. 


Sixteenth. That the defendant’s use of these letters 
upon an inferior grade of sheeting of this general class, 
sold at lower prices, did not constitute an inequitable, and 
unjust competition and appropriation of complainant’s 
trade, under complainant’s then well-known distinctive 
mark, and therefore, that, under these general equities, 
independent of the private rights of complainant in 
“LL” asa trade-mark, defendant should not be enjoined. 


We insist that each of the above sixteen findings of 
fact, specifically stated and running through the opinion 
of the Court below, are radically erroneous. 


IT. 


The Court below erred in the following findings of 
law : 


1. That to sustain a trade-mark an affirmative pur- 
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pose, at the time of adoption, to thereby distinctively indi- 
cate the origin and ownership, must be proven. 


2. That if any other purpose was involved in the 
adoption of the device, the same cannot be upheld as a 
trade-mark. : 


3. That the complainant must plead and prove that it 
was the first to employ this mark “on the same or like 
articles of production” to entitle complainant to pro- 
tection, and that the onus probandi is upon complainant 
to so show, and that this is not, wholly, a matter of 
defense. 


- 4, That “where origin and ownership is otherwise 
indicated, as by the use of the manufacturer’s name, then 
the symbol which is intended to designate grade, class 
or quality cannot properly be also employed to denote 
origin or manufacture, and thus confer exclusive rights 
to its use,” even though the symbol be an arbitrary one, 
and, at the time of its adoption, a meaningless one. 


5. That the mark must indicate “only the origin and 
maker,” and “that the Atlantic Company’s use of said 
letters before their adoption by complainant preclude the 
latter from acquiring a trade-mark therein.” 


IIT. 


The Court erred in not finding that the complainant 
at the date of the commencement of this suit had the 
exclusive right to the use of “L L” as a substantial and 
material part of its trade-mark upon “ brown cottons ” 
or sheetings of the third general class, and in not issuing 
an injunction restraining any such use by the defendant, 
and in not ordering an accounting under the prayers of 
the bill of complaint. 


10 


ARGUMENT. 
Did Complainant Establish a Trade-Mark in ** LL’’? 


That these letters, under the proper circumstances, 
may form the proper subject-matter of a trade-mark can 
hardly be doubted. “H H” in the plow case, “A A A” 
in the whiskey case, and “B B H” for one class of iron, 
and “T’ H H” for another class of iron, are familiar 
illustrations of the use of the letters of the alphabet as 
trade-marks; and “LL” itself has been sustained as 
such in Kinnehan »v. Bolton, 15 Ir. Ch. Rep., 75, decided 
by Lord Chancellor Brady. The Lord Chancellor says 
(p. 79): 


“Tt is proved that these two letters designate this 
whiskey. The letters of themselves mean nothing. No 
one a priori would know the meaning of such a trade- 
mark. It is merely like a diamond, or an anchor or a 
crown stamped on any article, and the mark by which 
the vendor enables the public to recognize his wares. 
There can be no doubt, and indeed it was not disputed, 
that two letters may constitute a trade-mark.” 


The pleadings agree that the class of sheetings (com- 
monly called “four-yard cottons”) upon which appellant 
has used “LL” is a distinct and well-recognized class 
of goods. (See paragraphs 1 and 8 in “StTaTEMeENt,” 
supra.) 

“As has been shown, general classes may be divided, 
and the name ‘Iron Clad,’ used on India rubber boots, 
is held not to. preclude its use on leather boots ; and 
‘Magnolia’ may properly serve to indicate a certain 


manufacture of gin for one proprietor and a certain 
brand of whiskey for another.” 


Browne on Trade-Marks, sec. 68, and authorities 
cited. 


At the date of the adoption of these letters by com- 
plainant they were not in use by anybody to designate 
any brown cottons or any similar article of manufacture ; 
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and, in fact, had never been used by anybody to designate 
this distinct class of goods. So far as these or other an- 
alogous goods were then being made and sold, they were 
designated by other letters of the alphabet, arbitrarily 
selected ; as for instance, “the Agawam F’s” and “the 
Atlantic P’s.” It was found by the Court below, with- 
out a scintilla of evidence to support that finding, and 
without any evidence whatever directly directed to that 
question, that “ Atlantic L L” five-yard sheetings were 
on the market in February, 1867, when this trade-mark 
was adopted by complainant; the fact being that that 
mark was used on other goods intermittently, and to a 
slight extent between 1860 and May, 1865, but not after, 
May, 1865, until 1872. 

‘It remains, as will more fully hereinafter appear, that 
at the date of complainant’s adoption in 1867 of “ LL,” 
these letters, as designating anything in connection with 
such goods, were neither public neaperty nor the prop- 
erty of another. 


It is not true that in this trade, the middle letters of 
the alphabet had been used to denote simply grade, 
quality, or class, or progression in grade, quality, or class, 
although the letters A, B, C, and the letters X, Y, Z, in 
this, as in other trades, have been used for that purpose. 
A great deal of testimony was taken to show that it 
was the habit in this trade to select some (the first and 
last) letters of the alphabet, to denote different grades of 
goods. That general proposition is abundantly and use- 
lessly proved by the defendant. But it proves nothing 
in point. Non constat, letters of the alphabet not only 
may be, but, as shown by this record, have been arbi- 
trarily adopted as trade-marks, such as the single letter 
“P” frequently referred to in the record as meaning four- 
yard goods of the make of the Atlantic Mills, and “ H 


HH” as meaning goods of the Graniteville Mills (R., 


p. 279; q. 225, etc.) 
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Further, there is an uncontradicted and unchallenged 
matter of evidence in the record which sets at rest any 
general conclusion which might be predicted upon this 
general custom. We repeat that there wasa rule or cus- 

‘ tom in this trade, as there was in other trades, and also 
in algebra, to select the first and last letters of the alphabet 
to denote grade, quality, and progression ; but when mid- 
dle letters of the alphabet were selected, until the trade 
shall have attached to them some significance (which, 
by the same token, establishes a trade-mark) they, the 


middle letters of the alphabet, are as meaningless as the — 


most arbitrarily selected trade-mark that ever was used. 
Indeed, the Court below finds in express terms, that. 


the letters L L “in and of themselves convey no mean- 
ing.” (R., p. 474.) 


“Q. Please state what the following words signify or 
import in the trade: Wamsuttas, Fruits, Pepperalls, 
Lonsdales and Augustas, and whether, in connection 
with those words, letters of the alphabet are used in the 
parlance of the trade, and you may state in what respect, 
if any, the use of these words respectively correspond to 
the use, in the trade, of the letters L L of which you 
have spoken ? ” 


“A. These are the names used by certain large mills to 
designate their goods, and, although all, or nearly all, 
have letters used in connection with these names, the 
product of the principal style made by each of them is 
so large, and the goods have become so well known 
under these names that the letters referred to are rarely 
used, either in speaking of the different styles, or in or- 
dering the goods by the trade. In this respect the pro- 
duct of these large mills is in marked contrast with the 
four-yard goods made by the Lawrence Manufacturing 
Company, these letters seeming to be a sort of pet name 
with the trade, so that jobbers and commission houses alike 
are accustomed to calling these goods ‘ L L’ instead of ‘ Law- 
rence’ or ‘ Lawrence L L.’ In this market, certainly, any 
jobber receiving an order by mail for a bale of L L would. 
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not be surprised, but would send the ‘Lawrence L L 
goods.’” (See evidence of Nathan Hobart, a disinterested 
dry goods merchant of New York. R., p. 229, q. 2,243.) 


We must necessarily conclude, from the immense out- 
put by complainant of these goods under this mark, that 
a valuable reputation was thereby acquired. Complain- 
ant’s out-put under this mark grew from lesss than eight 
hundred thousand yards in 1867 to more than twenty- 
seven million yards in 1885, and so generally was the 
adoption and the reputation of these goods, made by 
complainant under its brand, that inquiry simply for 
“TL. L” sheeting came to be understood to mean sheet- 
ings made by the complainant. : 

If, as clearly stated in the opinion of this Court, de- 
livered by Mr. Justice Lamar, at the last term, in Corbin 
against Gould,133 U.S.,308, at the time of the adoption by 
complainant of “ L L” in 1867, that symbol was the prop- 
erty of another, or was public property, then, notwith- 
standing the immense trade and the immense trade repu- 
tation built up by complainant under that symbol, still 
no legal trade-mark rights thereto could be acquired. But 
these letters had never been previously used in this trade 
or in any branch of this trade, except by the Atlantic 
Mills, and the middle letters of the alphabet had never 
been used in this trade so as to be generally accepted as 
meaning of themselves anything. 

It follows that the public had no rights whatever in 
these letters; that to the public in 1867 they had no 
meaning ; that they were not in any sense whatever pub- 
lic property ; and the only remaining objection to the 
proposition that the complainant then, and immediately 

thereafter, established trade-mark rights therein, grows 
out of the only prior use of these letters in this trade, to 
wit; 
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The Use of “LL” by the Atlantic Mills. 
The facts are— 


Several witnesses in 1886 testify that they “think,” 
and “ guess,” and “cannot say, but believe,” that the 
Atlantic L L’s have been in use, some say, fifteen, some 
say sixteen, some twenty-one, and others say twenty-five, 
forty-two, and one says forty-seven (!) years. 

There is no single question in the record propounded to 
any witness as to whether in 1867, at the date of com- 
plainant’s adoption, a single yard of Atlantic L L’s was 
actually on sale. The last out-put thereof by the Atlan- 

_ tic Mills was in May, 1865. As to what was done by the 
Atlantic Mills in and prior to 1865, the testimony of 
Bowker, a witness for defendant (p. 257), who was the 
book-keeper of the Atlantic Mills, and of Lincoln, a wit- 
ness for complainant (p. 232), and a member of the firm 
of Claflin & Co., which firm sold the out-put of the 
Atlantic Mills, establish the following facts: 

In the early part of 1860, the Atlantic Mills stamped a 
few 4.19 cottons with L L, but stopped that use in May, 
1860, and did not use these letters again until May, 1862 
(Bowker, p. 257, q. 40). In 1862, another experiment was 
tried by the Atlantic Mills with goods weighing 4.36 
yards to the pound (Bowker, p. 258, q. 5). The use of 
L L in 1862 must have been comparatively small, for it 
was in the very first part of the year, and these letters 
were not used by the Atlantic Mills from May 10, 1862, 
to May 14, 1864, notwithstanding the erroneous state- 
ment of fact by the Court below, that the Atlantic Mills 
put. out goods of substantially the same class in 1863. 
(Bowker, p.:257, g.17.) The Atlantic Mills commenced 
another use of L L in the summer of 1864, and contin- 
ued it for one year, upon goods weighing 4.74 and 4.78 
yards to the pound. _(Bowker, p. 259, q. 18-20.) 

It thus appears that in 1860, in 1862, in 1864, and in 
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the first months of 1865, the Atlantic Mills made an in- 
termittent, fortuitous, and inconsiderable use of the letters 
L L upon sheetings of its manufacture belonging to the 
fourth well-recognized class of cotton sheetings, to wit, 
sheetings weighing substantially five yards to the pound, 
the actual weights as shown by the mill records of the 
goods so put out being 4.19 to 4.78 (p. 259, q. 20) yards 
to the pound. 

It being admitted by the pleadings that these goods are 
made, sold, and recognized as of these distinct classes, and 
it being conclusively shown by the evidence that the only 
use of these letters, prior to their adoption by complain- 
ant, was such an intermittent and fortuitous use upon 
light sheetings, it cannot be fairly said either that the 
use of these letters to indicate a grade, a quality, or a 
class, was so well established as to make them public 
property, or that they had then become the private 
property of another, as to any class or kind of goods. 

It cannot be fairly deduced from the record that the 
Atlantic Company acquired any trade-mark rights in the 
use of L L as indicating anything whatever prior to 1872. 
It cannot be fairly deduced from the record that the 
Atlantic Mills by its use in and prior to 1865 established 
any meaning in the trade for L L which became so com- 

mon as to preclude the complainant from taking the 
same and creating trade-mark rights thereunder. There 
is here no proper question of a prior public signification 
of the symbol adopted, and no question of any prior or 
then existing private rights. The doctrine of abandon- 
ment of trade-marks, in any of the phases of that asserted 
doctrine, does not here arise, for the evidence shows that 
the Atlantic Mills had no rights to abandon. It did not 
make any considerable or continued use of this symbol 
until after 1872, and then resumed it in connection with 
cottons of “ another distinct grade,” as between which and 
the commercial article so stamped by complainant, there 
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is no likelihood of any competition or confusion. (Vide 
the sufficient evidence of Mr. Lincoln of the Atlantic 


Mills, p. 282.) 

Without other citations to many parts of the record 
which might be made, it is sufficient, in order to show 
the fortuitous, intermittent and inconsequential character 
_ of the use of the mark now in question by the Atlantic 
Mills prior to its adoption by complainant, to cite the 
testimony of Mr. Charles S. Smith, who, from 1859 on, 


in New York, has been a large buyer in this class of goods, - 


and especially of the out-put of the Atlantic Mills (p. 45, 
and p. 49, q. 497), who says that he never heard of said 
Atlantic L L goods. 


“LL” as Indicating Only Grade or Class. 


It is alleged by defendant, and was held by the Court 
below, that even if complainant, say between 1867 and 
1872, had established common law trade-mark rights in 
L L, as indicating origin and ownership, such rights 
have been lost, for the reason that, as a matter of fact, 
in the trade, this symbol or signet has come to mean only 
grade, quality or class, and not origin, ownership or 
manufacture. 

If this. be true as a matter of fact, it is either by rea- 
son of the use by the Atlantic Mills of L L upon five- 
yard goods since 1872, or else by reason of the piracy of 
this and other defendants which has been, as alleged, so 
extensive and continuous as thereby to destroy any other 
meaning for these letters, than grade, quality or class. 

As to the Atlantic Mills’ use since 1872, we beg to add 
to what already has been said the following: 


1. This use commenced seven years after the Atlantic 
Mills had ceased its intermittent and experimental use of 
L L, during five of which years complainant used this 
mark upon nineteen million yards (18,987,565) of cottons 
of the third class, or at the rate of three million seven 
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hundred thousand yards per year. But the average out- 
put of the Atlantic Mills, under this mark, even at the 
date of the commencement of this suit, was only forty to 
fifty thousand yards per week, as against an average out- 
put at that time, by complainant, of over five hundred 
and fifty thousand yards per week. (Q. 2,378-9). 

2. The out-put of the Atlantic Mills, corresponding to 
the complainant’s goods upon which L L was used, was 
marked “ Atlantic P,” and were known by the letter P. 

3. The Atlantic goods now in question, to wit, their five- 
yard goods marked L L, were always known as “Atlantic 
L L’s,” and never as simply “ L L’s,” as complainant’s 
goods have been known. (P. 228, q. 2,331, and p. 230, 
qs. 2,346-7.) 


4. The principal dry goods merchants of the country 
have testified that there is no possible competition, con- 
fusion, or, as some of the witnesses express it, “ contact,” 
between complainant’s four-yard goods.and the Atlantic 
five-yard goods, the expressions used being “ not the least 
in the world”; “they are never confounded for each 
other ;” and, to use the language of Mr. Lincoln, the agent 
of the Atlantic Mills, “there has not been, and there is 
no likelihood for any competition, because one is a four- 
yard sheeting, and the other is a five-yard sheeting—two 
distinct grades.” The witnesses who testified to the above 
effect are E. Wilson, of Boston ; C.S. Smith, of New York ; 
Martin I. Cooley, of New York; Chumasero, Wingate & 
Dayton, of Kansas City ; Williams, of Winona; Hill and 
Pinney, of Chicago, and others. 

Some of the defendant's witnesses, who live under the 
eaves of the defendant’s mills, testified categorically that 
there is some competition ; but defendant’s principal wit- 
ness of this class, Mr. Benjamin Herman, of Nashville, 
says “there is competition; at the same time, they do not 
come in conflict with each other in our trade.” (P. 375, q. 
161.) 
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5. Again, it is to be noticed (a) that the labels of the 
Atlantic L L’s and the complainant’s L L’s do not corre- 
spond in appearance, in that L L, in complainant’s label, 
appears at the bottom thereof in a prominent and sepa- 
rate position, while in the Atlantic label, L L appears in 
the middle ; and (0) that their packages are very different 
in appearance, complainant’s goods being folded in an 
eighteen-inch fold, and the Atlantic goods, marked L L, 
being folded in a fifteen-inch fold, thereby prominently 
and distinctively, to the eye, distinguishing the Atlantic 
goods from the complainant’s goods. 


6. Again, it would seem sufficient that the representa- 
tives of the Atlantic Mills, and the representatives of the 
Lawrence Mills, both testified that there is, and has been, 
no antagonism, conflict, “contact,” confusion or competi- 
tion between these two lines of goods so marked. 


7. They actually differ (1) as to class, (2) as to weight, 
(3) as to texture, (4) as to value, (5) to the feeling, (6) in the 
fold, (7) to the sight, (8) in the names by which they are 
known in the trade, (9) as to the amount of the out-put 
and the reputation enjoyed thereunder, (10) as to the 
date of their adoption (the Atlantic L L being five years 
after the other), and (11) in that they do not compete or 
occupy, the same places in the trade. | 


How can it be said, in view of the record, as found by 
the Court below, that at the date of complainant’s adop- 
tion in 1867, L L was well known and understood as 
indicating a grade, a quality, or a class? 


How can it be said, in view of the record, that L L’s 
of the Atlantic Mills manufacture, even of the fourth 
class, were on sale in 1867? 
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“ At common law the exclusive right to it (a trade- 
mark) grows out of the use of it, and not its mere adop- 
tion.” 

United States v. Steffens, 100 U. S., 82. 


“ Undoubtedly words or devices may be adopted as 
trade-marks which are not original inventions of him 
who adopts them. Property in a trade-mark, or rather 
in the use of a trade-mark or name, has very little 
analogy to that which exists in copyrights or in patents 
for inventions.” | 


Canal Co. v. Clark, 13 Wall., 322. 


In Holt & Co. v. Menendez, So. Dist., New York, 1883, 
the Court says: “If, however, should the finding be 
made that a few years before it was adopted by Holt & 
Co. the name ‘ La Favorita’ was used at St. Louis as a 
brand for flour, it must also be said that the use was 
fortuitous and continued for a short time only.” Decree 
for complainant. 

Vide 128 U.S., 514; quoted from infra. 


In Symonds v. Greene, 28 Fed. Rep., 834, October, 1886, 
the plaintiff had used “ Eureka” on a steam packing since 
1875, and Sellers Brothers had used the word upon a steam 
packing from 1872 to 1874. The Court says: ‘“ When 
the orator first began to use it, it might have indicated 
that the goods were Sellers Brothers’, and might not, but 
now it would not indicate, to any one in the trade, that 
the goods were Sellers Brothers’, nor would the fact of their 
former use of it now confuse its signification. * * * Still, 
if the plaintiff adopted the name on account of value 
which it had acquired from its use by Sellers Brothers, he 
would not appear to have any just right to it now which 
a Court of Equity could protect.” 


We think the conclusion clear that the mark “ L L” was 
open to adoption by complainant in 1867, and that there- 
under a trade-mark was established. 
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Deceptive Purpose in Adoption. 


The Court below found, on its own motion, that the 
adoption by complainant of L L was to distinguish goods 
of the third class made by complainant from other goods of 
the third class made by it, with the purpose of inducing 
the trade to believe that the new goods so put out by com- 
plainant were different from other goods of the same 
quality and class previously put out having the mark 
“L,” and that therefore the complainant company was 
guilty of such a fraud in the beginning as to preclude it 
from subsequently acquiring any common-law trade-mark 
rights. The sole foundation for this finding is a single 
question and answer brought into prominence by the 
opinion of the Court below, and it is as follows (p. 46, q. 
342): | 

“Q. 342. Please state, if you know, under what cir- 
cumstances it adopted this trade-mark? 

“A. A little time previous* to our adopting the L L we 
sold them under a single L, and we were induced to 
change because it was a time when cotton goods were 
depreciating. We had made considerable sales of the 
single L, but a party who hed bought a large lot was 
underselling us at a price lower than we could afford to 
meet, and I suggested that in order to keep them out of 
this competition the mills should change the fold of the 
single L from a narrow to a wide one, and to put on a 


double L.” 


Mr. Smith, who thus testifies, was the sales agent in 
New York for the complainant. He suggested that chang- 
ing the fold of the package from a narrow to a wide one, 
and putting on a new mark, might establish a new trade. 

Certainly the complainant corporation should not be 
held to have forfeited rights which it subsequently cre- 
ated by virtue of the fact that a part of the suggestion 


* The first sales by complainant of cotton stamped with the single letter 
L was in June, 1866, and the last sales were on March 21, 1867 (R., p. 235). 
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bringing about this new mark was, to put it strongly, a 
good trade venture. Indeed, the new fold of the goods, 
making a new package and a new commercial article, is 
of itself quite sufficient, independent of any other pur- a 
pose of application, to sustain the new mark. 

If,in the language of the Court below, and of the cases 
cited in its opinion, the mark had ceased to be true, and, 
during its use, had become an instrument of fraud, or if 
the inception, adoption, and continued use of the mark 
had been in the nature of a fraud upon the public, such, 
for instance, as representing the goods of one to be the 
manufacture of another, then the mark would not be 
protected as a trade-mark. 

There is no case in the books the reasoning of which, 
applied to the facts of the case at bar, will support the 
conclusion that such a partial purpose, suggested by ‘ 
somebody, prior to the adoption, by a corporation, of a = 
new and distinctive mark, will negative it as a trade- 
mark. ae 

It is a part of the common knowledge, of which the 
Court will take judicial cognizance, that for more than a 
quarter of a century it has been the habit of dealers to 
buy goods of manufacturers, made and sold under a trade- 
mark or otherwise, and to sell the same. for advertising 
purposes (advertised as “special sales”) at a less price 
than the actual cost to the advertiser, that is, at a less 
price than the manufacturer sold the same for, and that 
in such cases the manufacturer must take some steps to 
protect his trade and to maintain the integrity of his 
price list. 

Mr. CHar.es S. Smira (p. 46) says “a party who. had 
bought a large lot (of L goods) was underselling us at a 
price lower than we could afford to meet.” Now, to meet 
that circumstance, for the manufacturer to change the 
package from a twelve-inch fold, in which all previous 
four-yard goods had been made up, to an eighteen- 
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inch fold, and to preserve in other respects its origi- 
nal label, and to adopt a new mark as the substantive 
element thereof, to wit, “LL,” which mark was at that 
time neither public property nor the property of another, 
and to build up thereunder a great reputation for goods 
of this class, does not import fraud, deceit, nor “an ad- 
mitted untruth,” but is a perfectly justifiable means to 
an immediate end, the ultimate result being the subse- 
quent development and establishment of the trade-mark 
now insisted upon. : 


The trade-mark L L, now insisted upon, was estab- 
lished, or became a trade-mark, at common law, about 
the years 1869 and ’70 (p. 456, q. 3). 


I am ata loss to know how a part of the purpose in 
the original adoption of a mark or symbol can be ad- 
judged to annul a common-law trade-mark subsequently 
established, even 7f a part of the original purpose could 
be characterized as a fraud (as is not true in this case), 
when, under a rightful and honest use of the mark for a 
great many years, a valuable reputation was subsequently 
made. 


Shawmut L L. 


C.S. SmitH says (p. 50, q. 78) “Shawmut is a word of 
limitations when attached toL L. The trade understood 
it as the second brand of the goods made by the Law- 
rence Manufacturing Company,” and (q. 379).“if a man 
asks us the price of -L L’s we should never think of giv- 
ing. him the Shawmut price, unless he asked it.” 


C. W. Tuomas, of Bradford, Thomas & Company, of 
Boston, says (p. 35, q. 226) that L L stamped on four- 
yard sheetings, although the same may be accompanied 
by the word “Shawmut,” indicate that the sheetings 
were made by the Lawrence Manufacturing Company. . 
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KE. E. Eames, of H. P. Claflin & Co. (p. 44, q. 320), 
says that the trade way of speaking of these goods is to 
call them “ L L seconds.” 


—— 


= 


4~ ° Rosert Hitz, of Storm & Hill, Chicago (p. 168, q. 
1,661), says that these goods have “ always been supposed 
; by the trade to be what is called the seconds of the 


Lawrence L L, or the mill run, lighter in weight, some- 
times stained, perhaps, and not perfect in construction.” 

There 1s in the answer no allegation in this regard ; and 
| there 1s in the proofs no word of testimony tending to show 
| ? that by the use, by complainant, of its trade-mark, “LI L,” in 
connection with the word Shawmut, which indicates “ culls,” 
the. slightest deception has been practiced upon the public, or 
that this use has at all militated against or confused the real 
meaning in the trade of “I L.” 
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If this use of L L by complainant has had any such 
effect, then defendant must be found to be guilty of the 
same fraud, deception, or confusion, by its use of L L 
upon goods of an inferior quality sold at a lower. price; 
and upon the conclusion of fact, in this regard, con- 
tended for by defendant, it should be enjoined under 
the general equities pleaded in the sixth ee of 
complainant’s bill. 


0 a AS ee 
@-oe * cee ee = @- ee 


But there is neither fact, logic, nor law for this de- 
fense. 
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In marking these goods, complainant must needs have 
done one of three things, to wit, either, first, not marked 
them at all, or, second, marked them with L L, adding 
$ something to indicate their inferior quality, or, third, 
used some entirely new and independent stamp. It was, 
of course, legal and proper to givethem some mark ; and to 
‘ have put them on the market with an entirely new mark 
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would have advertised them as “ First’s” or “ Regulars ” 
of some class. To have used either no mark or an en- 
tirely new mark would have been dishonest, and would 
have subjected complainant to just criticism. The sec- 
ond, and only honest, course was pursued. The goods 
were, in fact, of the same general class as the regular 
L L’s. They were made of the same material, by the 
same manufacturer, on the same looms, at the same time, 
and differed only from the regular L L’s by accidents in 
the manufacture. | . 

If complainant had marked these goods “ L L—2ds,” 
could fraud, deception, confusion, unclean hands, or any 
other thing militating against complainant’s rights in 
L L as a trade-mark, be imputed? “Shawmut L L’s” 
means, and always has meant, wherever these goods have 
been known (there is not in the record a particle of evi- 
dence to the contrary), exactly and precisely the same 
thing as “ L L-2ds” would have meant if the latter had 
been used. 

To charge complainant with any inequitable or decep- 
tive conduct or intent in so marking and advertising im- 
perfect “L L’s” would be simply “ punishment for hon- 
esty.” 


Albany L L’s. 


John V. Farwell & Co., large wholesale dry-goods 
merchants of Chicago, some years ago adopted the word 
“ Albany ” to be used upon various goods manufactured 
for them by various mills. 

In August, 1884, seventeen years after L L = been 
adopted by the complainant, and thirteen or fourteen 
years after the same had, in fact, become a common-law 
trade-mark, and fourteen months before the commence- 
ment of this litigation, the Lawrence Company received 
from Farwell & Company a single order for 150 bales of 
complainant’s L L’s, and received from Farwell & Com- 
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pany a stamp (“Albany L L”) to mark the goods with, 


which stamp was returned with the goods by the Law- 
rence Company to Farwell & Company. 


The statement about this matter contained in the opin- 
ion of the Court below (p. 470) is quite inaccurate ; and 
what conclusion the learned judge intended to be drawn 
therefrom does not appear, unless it be that thereby com- 
plainant in some way advertised that L L’s were other 
than complainant’s goods, and thereby committed some 
fraud or deception which, under the doctrine of Manhat- 
tan Medicine Co. v. Wood, 108 U.S., 218, and analogous 
cases, would deprive complainant of its trade-mark rights 
of seventeen years’ standing. 


The goods “ were sold in the market as John V. Farwell 
& Co.’s Albany L L sheetings.” (P. 470.) 


The word “Albany” belonged to Farwell; he wanted 
to sell some of the Lawrence goods, and wanted to adver- 
tise them as coming from them through him. Thetrans- 
action is determinative proof of the popularity and 
public reputation of complainant’s trade-mark. There 
was no deception, for the goods were sold under Far- 
well’s own name, and under his trade-mark “Albany.” 
There were no such circumstances whatever as charac- 
terized the Medicine Company case, in which “a person 
affixed to goods of his own manufacture a trade-mark 
which declared that they were the goods of the manufac- 
ture of some other person.” 

The goods so made and sold were in all resnccts L L 
goods, made in the regular way by complainant, and 


having every characteristic of every piece of goods ever 


marked LL by complainant; and thereby complainant 
told no untruth even by implication, and cannot be 
charged therein with either deception, bad faith, or fraud ; 
nor can it be said that there was ever such intention or 


26 


purpose on the part of complainant, or any such result 
or effect in the trade. 

A general custom will be recognized by the Court as 
covering this transaction. Manufacturers generally (and 
especially in private or proprietary medicines) put on 
their own trade-mark or label, and then add “sold by 
, orelse add the trade-marks of the houses whom 
they sell, which houses put the goods into the market. 

George C. Richardson & Company for many years, 
subsequently George C. Richardson, Smith & Company, 
and subsequently Smith, Hogg & Gardner, as they say 
in this trade, “had the Lawrence account ”; that is, these 
firms, in addition to selling many other lines of dry goods, 
had the exclusive sale of the output of the Lawrence 
Mills of brown cottons or sheetings. For the Lawrence 
Company to have made goods for them, and to have 
marked them with L L, and to have added the name or 
the trade-mark of these firms, would have been perfectly 
regular and perfectly consistent with the trade-mark 
rights of the Lawrence Company in LL, and, in fact, 
might have added to the dignity and legality of L L as 
complainant’s trade-mark. Though the circumstance is 
seized upon by defendant, yet the conclusion is not altered,. 
when the Lawrence Company, in a single order, found an 
output for its goods to be stamped with its trade-mark, 
through a large Chicago house, adding thereto both the 
name of that house and its trade-mark “Albany.” On 
these goods L L, then for many years known as the 
symbol for complainant’s goods, indicated that they were 
made by the Lawrence Company. 


When one sends to a lithographer or printer a plate 
having a fac simile of his signature (Albany) to be printed 
upon the ¢ard, circular or policy of insurance, and in the 
use of which the lithographer or printer uses a design for 
which he owns a common-law trade-mark or a copy- 
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right, and if the lithographer or printer honestly and 
promptly returns the fac simile with the goods, is it to 
be inferred that thereby the lithographer or printer has 
granted any license or forfeited any rights under his 
trade-mark or copyright ? 


To make anything out of this circumstance beneficial 
to the defendant, one of two things must appear ; either, 
first, that in this transaction the complainant perpetrated 
such a fraud or deception as thereby to annul its trade- 
mark rights ; or, second, that a license was thereby granted 
to J. V. Farwell & Company, or through J. V. Farwell 
& Company to the public, under which the defendant 

.may take. 
Neither conclusion is either. logical or equitable. 


“LL” Still Indicates Origin and Ownership. 


In the second place, we assert- that, while the piracy 
of this defendant and others has been extensive and 
persistent, it has not been sufficient to convert the 
meaning of L L, as established in the trade by 
complainant, from a mark which means origin, manu- 
facture and ownership, to a mark-which means simply 
and only grade, quality or class. Herein we shall dis- 
regard the use of L L by the Atlantic Mills, both prior 
to 1865 and subsequent to 1872, as having been satisfac- 
torily disposed of; and shall confine the question as it 
should be confined to the use or L L by the Tennessee, 
Janesville, Aurora, Evansville, Beaver Dam and other 
western and southern mills which are of comparative 
recent establishment. 


It is a part of the common knowledge, that. to freight 
cotton to New England, and to make it into cloth, and 
then to freight the ‘cloth to the southwest, west, and 
northwest, costs more than to freight the cotton to the 
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southwest, west, and northwest, and there make it into 
cloth for local consumption, and that a natural advan- 
tage is thus enjoyed by the mills in the west, southwest, 
and northwest. But this affords no reason or excuse 
whatever, in the natural and proper division of this 
trade, for the appropriation, by the mills of the west, 
southwest, and northwest, of the trade-marks estab- 
lished by years of patient endeavor, and by thousands 
of dollars of expenditure, by the mills of the east. 


We admit that, if the piracy of these southwestern 
and western mills had been, prior to the commencement 
of this suit in 1887, so generally extensive and continu- 
ous, as that, as a matter of fact, the reputation of com- 
plainant’s trade-mark, as indicating origin, ownership, 
or manufacture, had been entirely destroyed, and by virtue 
of such infringement and piracy these letters had come 
to represent solely, only, and everywhere a grade, quality, 
or class (to wit, four-yard cottons), then this piracy and 
infringement, coupled with the sufferance and forbear- 
ance of the complainant, may have destroyed its com- 
mon-law rights in the premises. But we most emphatic- 
ally deny the fact; and 


We also contend that if the original meaning of L L, 
as indicating origin and manufacture, remains to any 
considerable extent, either in the trade generally, or as 
to any considerable portion of the country, though that 
meaning may have been destroyed in certain localities 
immediately about the infringing mills, still sufficient 
remains, even under the most technical application of 
the law, to protect the complainant, and to restrain the 


piracy. 


In order that there might be no mistake about this 
question of fact, and that the Court might be as fully 
informed in the premises as counsel could be, the testi- 
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mony of some seventy-five witnesses, wholesale dealers 
living in the busy marts, retail dealers living in the 
backwoods, jobbers and commission men, and travel- 
ing salesmen for wholesale houses, has been taken at 
representative points of the country, from Boston to the 
southwest of Missouri and the northwest of Minnesota. 
The careful attention of the Court is very respectfully 
invited to the extracts from the testimony of the witnesses 
upon this point, printed at the end of this brief, from 
which only a fewselections are appropriate here. Thomas, 
of Boston, Page, Cooley, and Hobart, of New York, say 
LL “means four-yard goods made by the Lawrence Manu- 
facturing Company ; Doughten ‘and Howett, of Philadel- 
phia, say that when parties “ order or speak of. L L sheet- 
ing, it is the Lawrence LL they want;” and so says 
Meuschke and Lyons, of Sedalia, Missouri; Chumasero, 
of Kansas City; Byrne and Motter, of St. Joseph; Brown 
and Houghton, of Omaha; Eiseman, of Council Bluffs ; 
Williams, of Winona; Boxrud, of Red Wing; Eyre and 
Gillette, of Hastings, Minn., and many others, whose 
testimony is abstracted, with special reference to this 
point, at the end of this brief. Even Wm. Gronewag, a 
wholesale grocery merchant, at Council Bluffs, who re- 
ceived, June 26, 1886, an order for greceries to go to 
Idaho, and therewith a request that he should buy and 
forward “two pieces of L L muslin,” inquired of two dry 
goods merchants what that meant, and they both told 
him that it meant Lawrence sheeting. The attention of 
the Court is respectfully called, upon this point, to the 
evidence of fifteen witnesses, examined at Chicago, repre- 
senting large wholesale dry goods houses, buyers for large 
miscellaneous retail houses, retail dry goods houses who 
do business of millions per year, and also retail dry goods 
dealers who do business in the poorer quarters of Chicago 
(as on Blue Island avenue and Milwaukee avenue, where 
the working people live), which testimony was so taken 
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as that the Court might have a mirror of the actual facts 
of this particular question in the trade. 

In addition to this testimony, fairly brought losis the 
high-ways and by-ways of the whole land, to show that 
complainant’s mark, L L, has not, in a substantial or 
material sense, lost its original meaning, as established 
under the common law, to indicate goods of this class 
made by the Lawrence Manufacturing Company: 

It is a significant and determinative fact that not only 
the Tennessee Manufacturing Company, the defendant in 
the test case presented to the Court, but each of the other 
manufacturing companes, whose piratical privileges are 
to be determined upon the record now presented, at the 
time of first putting out their four-yard goods, did not 
adopt the mark of the Atlantic Mills, or of the Pittsfield 
Mills, or of the Agawam Mills, or of any other mill on 
earth having a mark at that time indicating this class of 
goods, but did adopt the mark of the Lawrence Company, 
which indicated its manufacture of this class, under which 
mark it had then maintained for many years not only a 
valuable’but an enviable trade reputation. 

We most emphatically insist, that in 1867, when the 
complainant adopted L L, those letters in the trade abso- 
lutely had no meaning ; and not only so, but also that at 
the time of the adoption of those letters by this and by 
the other defendants, said letters had substantially no 
meaning whatever, except as that meaning had been es- 
tablished by the Lawrence Manufacturing ‘Company. 
And we think that a careful consideration of the evidence 
presented, will necessarily lead to the conclusions just 
stated. : 

“LL’ Legally and Properly Indicates both Origin, 


Ownership and Manufacture, and Grade, Quality, 
and Class. 


The contention of the complainant is, to use the lan- 
guage of the Court below, “that the letters ‘L L’ indi- 


31 


cate, not merely the grade,.class, or quality of the sheet- 
ing, bwé also its origin, manufacture or ownership.” 

The Court below says that the question as to whether 
a mark may perform “at the same time the double office 
of a trade-mark and a-description or classification of the 
article to which it is affixed, is a question not discussed 
in either of the Supreme Court decisions above referred 
to.” ? | 
The Court below finds that the theory of appellant, that 
the letters L L signify or possess the dual meaning con- 
tended for, is not supported in point of fact by the evidence. 
With that conclusion we desire squarely and emphati- 
cally to take issue; but, supposing that the contention 
of appellant in this regard be correct, the Court below 
says: “In case of such double meaning, if the two pur- 
poses could coexist in one and the same trade-mark, 
which is to control? Does the law allow to parties the 
privilege of thus blending public and private rights ? ” 


We contend that there are no private rights involved 
whatever, and that this mark indicates a class or kind 
of goods solely by virtue of the fact that this complain- 
ant’s use gave it that signification, which result, in kind, 
has necessarily followed in the use of every valuable 
trade-mark that ever was adopted. 


The Circuit Court continues: “ Now, would the fact 
that one branch of such meaning referred to origin or 
ownership, preclude the public from using the letters in 
their own meaning, as indicating or describing third- 
class sheeting? This would be astrange anomaly in the 
law, and would lead to inextricable confusion.” 


So it would, if the public, at the date of the adoption 
of the mark, had had the right, or, by virtue of extensive 
and long continued infringement and piracy, had come 
into the right to use the mark to indicate grade, quality 
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or class; that is to say, if either at the date of the adop- 
tion of the mark, or at the date of the commencement 
of the suit, its use had so degenerated as that its sole 
and generally accepted meaning was a grade, quality or 
class. 


This does not suppose or permit of a dual meaning; it 
supposes and permits of but one meaning, namely, grade, 
quality or class. The conclusion that the mark, at the 
date of its adoption, and at the date of the commence- 
ment of this suit, indicated, in any degree, origin, owner- 
ship or manufacture, absolutely negatives both the reason- 
ing and the conclusion of the learned Circuit Judge, and 
of the other frequent misapplications, at Circuit, of the 
real doctrine laid down by this Court in the Trainer case. 


It is well settled, to use the language of the case cited 
by the Circuit Court (Caswell v. Davis, 58 N. Y. Rep., 228), 
that “ words or phrases in common use (at the date of the 
adoption), and which indicate the character, kind, quality 
and composition of an article of manufacture, cannot be 
appropriated by the manufacturer exclusively to his own a 
use, as a trade-mark.” The decision referred to contains | 
a dictum, with which issue is now taken, as being a radi- 
cally wrong proposition, contrary to common sense and ; 
to common experience, to wit, that “the combination of 
words must express ONLY the latter” (origin and maker) “ to 
authorize its protection as a trade-mark.” This is the 
construction and application of the Trainer case, and the 
basis of the decision of the case at bar, with which we 
radically take issue. 


We contend that (as found by the Court below) these let- 
ters per se are absolutely meaningless; that the long, un- 
disturbed use by complainant and its immense out-put un- 
der this mark, gaveita meaning of four-yard sheetings made 
by complainant, and that that meaning, in all its breadth 
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and force, practically continued until the date of the com- 
mencement of this litigation. We admit that at the com- 
mencement of the suit this mark in the trade had this 
dual signification ; but we contend that if it be held that 
by virtue of the fact that the trade recognized the mark 
as meaning not only the goods of the Lawrence Manu- 
facturing Company, but also goods of the third class, the 
complainant lost its common-law rights in the mark asa 
trade-mark, then every owner of a valuable common-law | 
trade-mark has lost all property right to it the minute 
it came to be generally and thoroughly understood. 
The foundation of the doctrine as to origin and owner- 
ship is made up of two plain common-sense rules: 


1. Words or symbols may not be appropriated in their die- 
tionary, or in their accepted trade meaning. 


An adjective being a word describing quality, may not 
be appropriated to any private use, for, if appropriated in 
its proper meaning, public rights are appropriated, and if 
used for any other purpose the public is deceived. 


2. A trade-mark is a guarantee of uniformity and excel- 
lence in manufacture, and must be so used, good faith being 
a part of the conditions of this amendment or addition to the 
rule. 


I buy a preparation of witch hazel, or “hamamelis,” 
and use it with my child with good effect. Going into 
the market again and buying a bottle printed with that 
name I should get the same thing. If I desirea medium 
weight cotton sheeting—not a very heavy one (three yard) 
or a light one (five yard), but a four-yard sheeting—and 
buying “LL” I find that it makes up well, lasts and 
washes well, and if I go into the market again therefor 
the law, as a corollary to the primary rule, protects me 
in saying to the manufacturer that he must give me the 


lie eel 


de ee ee < : 


o4 


same grade, quality and class of goods; but the law does 
not say to him that because I recognize that mark as 
indicating the grade, quality, or class of goods, therefore 
he has no private rights in the brand. 

It is solely and only with reference to the ideas of 
uniformity and good faith, and solely also as an amend- 
ment, addition, or corollary to the main proposition, that 
the terms “ origin and ownership” are used as a limita- 
tion upon the plaintiff’s right to a trade-mark. 

These words are not used in the administration of the 
trade-mark law, with any special or particular reference 
to the person by whom, or to the place at which the 
goods are made. The public does not know where or by 
whom one in one hundred of the articles in daily use, 
which are protected by good and valid common-law 
trade-marks, and which are as familiar as the heading 
of a morning newspaper, are made. 

Putting the two rules above stated together, 7: ¢. (1) 
that terms in common use may not be used in their usual 
descriptive meaning, and (2) that a trade-mark must be 
used honestly, with uniformity and good faith in the 
manufacture, and adding (3) the fact of common experi- 
ence that every trade-mark which has had any value 
has indicated a quality, a class, or a grade, we arrive at 
the proper conclusion that a mark which imports quality 
and grade only, and not at all origin, ownership, uni- 
formity, or good faith, may not be protected ; but, if the 
mark be arbitrarily adopted at atime when it has no 
dictionary or definite trade meaning, and comes, as a 
matter of just and extensive dealing, to represent a good 
grade, or a good quality, or a recognized class, and also 
to represent uniformity and good faith in the manufac- 
ture, it will be protected as against infringers attempting 
to reap the benefit of the reputation so established. 

When in the books we find well-considered cases, de- 
nying the legality of trade-marks, because they do not 
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import origin and ownership, we also find from the facts 
of each case, that the mark, either at the date of its 
adoption, or at the date of the suit, imported, as a mat- 
ter of fact only, grade, or quality, or classification. This 
Court has not said, that because a trade-mark imports a 
quality, or a classification, ipso facto, and without regard 
to what else it imports, it is not a legal trade-mark, 
although the Trainer case has been by some so under- 
understood, and by some so applied. 


From the facts stated in the opinion in the Trainer 
case, these two propositions, and they only, can be said 
to have been established, to wit: First, that ordinary 
numerals to indicate size, progression, or quality, can- 
not be appropriated as trade-marks; nor can letters 
which are utilized for that purpose be so appropriated. 
The use of the letters of the alphabet progressively, as 
X, XX, and XXX (as used upon tin and other articles), 
has become public property, and cannot be appropriated 
by any one; and this Court found, as a question of fact 
pertaining to this one case, that the letters A C A were 
used for the above purpose, as distinguished from A C B, 
AC C,and A C D, “ according to the grade or excellence 
of the goods.” 


The second and only other proposition established by 
this case is that where a sign, symbol, or mark indicates 
kind, quality, or excellence, only, and exclusively, they 
are not entitled to the protection of the trade-mark law. 


Citations from the opinion of the Court, as follows, 
show that the above construction is the only one proper 
to be given: - 

“This is a suit in equity to restrain the defendants 


from using on ticking manufactured and sold by them 
the letters A. C. A. an the sequence here named, alleged by 
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complainant to be its trade-mark by which it designates 
ticking of a particular quality. * * * It appears 
that the complainant * * * marked its products a 
with a label or ticket consisting of a certain device * * , 
and in the center, the single letter A or B or C or D, " ; 
according to the grade of excellence of its goods. * * * | . 
In the year 1834, or about that time, the company intro- 
duced an improvement in its manufacture by which it 
produced a grade or quality of ticking superior to any : 
which it had previously manufactured. For goods of this ¢ 
quality it used in its label or ticket, in place of the 
single letter A, the three letters A CA * * * 
The three letters mentioned were placed in the label or r 
ticket on all goods of the very highest quality manu- 2 
factured by complainant, the single letter BEING RETAINED 


in the label placed on other goods to indicate a lower grade 3 i. 

or quality. It is contended by the complainant that the | 
combination was adopted and used to indicate not merely r 
the quality of the goods but also their origin as of the | 
Amoskeag Company. It is upon the correctness of this id | 
position that it chiefly relies for a reversal of the decree a : 


dismissing the bill. On the part of the defendants the 


contention is that the letters were designed and are used c 
to indicate the quality of the goods manufactured and le 
not their origin. * * * It is clear from the history 
of the adoption of the letters A.C A, as narrated by the & 
complainant and the device within which they are used, 
that they were only designed to represent the highest \¢ 
quality of ticking which is manufactured by the complain- 


ant, and not its origin. * * * We are aware that 
there is in the record testimony of several witnesses to 
the effect that they understood that the letters were in- 
tended to indicate the origin as well as the quality of the 


goods to which they were attached, but it is entirely PF 
overborne by the patent fact that the label previously & 
disclosed the name in full of the manufacturer and by it Pe 
the history of the adoption of the letters as narrated by com- . 
plainant. * * * Ifan explanation be asked of their iy 
purpose in the label the only reasonable answer which ¢ 


can be given is the one which corresponds with the fact : 

that they are designed MERELY to indicate the quality of | | 
the goods. * * * There is here no such imposition 
prastioed upon the public and no such fraud perpetrated 
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upon the manufacturers in attempting to dispose of the 
goods of one as those of another as to call for the inter- 


rn position of a court of equity.” 

ie Confirmance of the position that this case was decided 
} solely upon the ground that the letters were “ expressive 
4 | ' only of the quality of the goods, and not of the origin or 
* ownership, and that if the trade-mark sued upon did in- 
¢ dicate origin and ownership, and also quality, it would 


be sustained,” is found in the report of the case of Am. 
Button Co. v. Anthony, 15 R. 1.; 338, in which the Su- 
preme Court of Rhode Island says 


“In Manufacturing Co. v. Trainer, 101 U.S., 51, strongly 
o relied on by the defendants, the Court has based its de- 
| cision upon the fact that the letters ‘A C A’ denoted qual- 
ity simply, and not origin. Judge Clifford dissented from 
this conclusion of fact. If, as stated in that case, indica- 
tion of origin is entirely overborne by the patent fact 
that the label discloses the name in full of the manufac- 
turers, we do not see why any trade-mark, coupled with 
| the name of the real manufacturers, might not be used ; 
i@ for, according to the language of the opinion, the indica- 
“4 tion of origin by the use of the trade-mark would be 
‘overborne ’ by the disclosure of the maker’s name. We 
do not think the Court meant that the case should go to 
| this extent. It simply found that the letters in that case 
did not indicate origin, and hence dismissed the bill. 
“When the sign or symbol confessedly referred to 
quality and size of the goods (such as Style 830) and had 
no use in indicating origin until usage connected them 
in the popular mind with origin, this secondary use gives 


a! the property in the symbol, and an injunction will issue 
4 for its infringement.” 

oe ; 
 ) 

4 In this case complainant was a manufacturer of but- 


¢ tons and nails with solid leather heads. In order to dis- 
| tinguish the different styles which it manufactured it 
assigned certain numerals arbitrarily chosen, for instance, 
30, 40, 60, 70, 111, &c., to designate different styles and 
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heads, and it was held that these numbers arbitrarily : 
chosen were properly adopted as trade-marks by the man- 
ufacturer to designate his style and his quality as well. 
The Court says: “A manufacturer may adopt such sym- < .* % 
bols, not simply to mark a style or quality, but his style 
and his quality as well. He is entitled to have his style 
and his quality protected from misrepresentation, and to 
have the benefit of any favorable reputation they may e 
have gained.” 

See Shaw Stocking Co. v. Mack, Coxe, 


J.,12 Fed. ‘ 
Rep. ; ; | 


So also where the mark adopted eo nomine, expresses 
style (or class), if usage, continuing this meaning, con- 
nects the goods with their origin, the trade-mark will be 
sustained. 

In Burden v. Stratton his Honor Judge Brown gave 
this subject an exhaustive consideration. Having ex- “ee 
amined a great many authorities, he says (12 Fed. Rep., 
p- 701): 


“The only satisfactory rule we have been able to gather 
from the authorities is that in each case it isa matter for ‘ 
-the Court to determine, not only from the mark itself, ! 
but from the testimony, whether the-words have become 
so well known as to stand in the public eye as denoting 
the character and quality of the article and not its origin 
and ownership. 
“ But of the primary use be to indicate the origin or owner- 
ship the mere Jack that the article has obtained such a wide 
sale that the mark has also become indicative of quality is not 
of itself sufficient to debar the owner of protection or make it <» 9 
the common property of the trade. To hold otherwise would on 
be to deprive the owner of the exclusive use of his trade-mark 
just at the time when tt had become most valuable to him and 
he stood most im need of protection.” 


His Honor Judge Blodgett (14 Fed. Rep., 731-2) says: 


“‘Trade-marks are the means by which the manu- : 
facturers of vendible merchandise designate or. state to pte) © 
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the public the quality of such goods and the: fact that 
they are the manufacturers of them; and one person 
may have several trade-marks designating different kinds 
of goods, or different qualities of the same kind.” 


As conclusive that the Circuit Court erred in its appli- 
cation of the law to the facts of the case at bar, appellant 
confidently relies upon the two following recent pro- 
nouncements by this Court. 

In Manhattan, &c., Co. v. Wood, 108 U. S., 222, Mr. 
Justice Field, who delivered the opinion of the Court in 
the Trainer case, in defining what marks or devices will 
be protected as trade-marks, and what their characteristics 
should be, says: 


“His trade-mark is both a sign of the quality of the 
article and an assurance to the public that it is the gen- 
wine product of his manufacture.” - 


In Menendez v. Holt, 128 U. &., 514, which involved, 
among others, every question now involved, Mr. Chief 
Justice Fuller says (p. 520): - 


“They (complainants) used the words ‘La Favorita’ 
to designate flour selected by them, in the exercise of 
their best judgment, as equal to a certain standard. The 
brand did not indicate by whom the flour was manufac- 
tured, but it did indicate the origin of its selection and 
classification. It was equivalent to the signature of Holt 
& Co. to a certificate that the flour was the genuine arti- 
cle which had been determined by them to possess a 
certain degree of excellence. It did not, of course, in ttself 
indicate quality, for it was merely a fancy name and in a 


foreign language, but it evidenced that the skill, knowledge, 


and judgment of Holt & Co. had been exercised in ascer- 
taining that the particular flour so marked was possessed 
of a merit rendered definite by their examination and of a 
uniformity rendered certain by their selection. The case 
clearly does not fall within the rule announced in Manu- 
facturing Co. v. Trainer 101 U.S., 51, 55, that ‘letters or 
figures which, by the custom of trades or the declaration 
of the manufacturer of the goods to which they are at- 
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tached, are only used to denote quality, are incapable of 
exclusive appropriation, but are open to use by any one, 
like the adjectives of the language’; or in Raggett v. 
Findlatter, L. R., 17 Eq., 29, where an injunction to re- 
strain the use of a trade label of the term ‘nourishing 
stout’ was refused, on the obvious ground that ‘ nourish- 
ing’ was a mere English word denoting quality. And 
the fact that flour so marked acquired an extensive sale, 
because the public had discovered that it might be relied 
on as of a uniformly meritorious quality, demonstrates 
that the brand deserves protection rather than that it 
should be debarred therefrom on the ground, as argued, 
of being indicative of quality only.” 3 

Barton v. Stratton, 12 Fed. Rep., 696. 

Godillot v. Harris, 81 N. Y., 263. 

Ransome v. Graham, 51 L. J. (U-8.) Cl., 897. 


[P. 521.] “ Holt & Co., then, having acquired the ex- 
clusive right to the words, ‘ La Favorita,” as applied to 
this particular vendible commodity, it is no answer to 
their action to say that there was no invasion of that 
right because the name of S. O. Ryder accompanied the 
brand upon flour sold by appellants, instead of the name of 
Holt & Co. ; that is an aggravation, and not a justification, 
for it is openly trading in the name of another upon the 
reputation acquired by the device of the true proprietor.” 
: Gillott v. Esterbrook, 47 Barb., 455; 8S. C., 48 N. Y., 

ofA. 
Coats v. Holbrook, 2 Sandf. Ch.,.586. 


[P. 521. As to prior use]: “ Evidence was given to the 
effect that from 1857 to 1860 the words, ‘ La Favorita,’ 
were occasionally used in St. Louis by Sears & Co., then 
manufacturing in that city, as designating a particular 
flour, but the witnesses were not able to testify that any 
had been on sale there under that brand (unless it were 
that of Holt & Co.) for upwards of twenty years. The 
use thus proven was so casual and such little importance ap- 
parently attached to it, that it is doubtful whether Sears 
& Co. could at any time have successfully claimed the 
words as a trade-mark, and, at all events, such use was 
discontinued before Holt & Co. appropriated the words to 
identify their own flour, and there was no attempt to 
resume it.” 
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[ P. 523. As to laches]: “Counsel, in conclusion, earn- 
estly contends that whatever rights appellees may have 
had were lost by laches ; and the desire is intimated that 
we should reconsider McLean v. Fleming, 96 U. S., 245, 
so far as it was therein stated that even though a com- 
plainant were guilty of such delay in seeking relief upon 
infringement as to preclude him from obtaining an 

.account of gains and profits, yet, if he were otherwise so 
entitled, an injunction against future infringement might 
properly be awarded. We see no reason to modify this 
general proposition, and we do not find in the facts as 
disclosed by the record before us anything to justify us 
in treating this case as an excepfion.” 


The case above referred to of Gillott v. Esterbrook, 47 
Barb., 455, is instructive. In this case it appeared 
that plaintiff was a manufacturer of steel pens in 
Birmingham, England, for twenty years, and after- 
wards had an agency in the city of New York and man- 
ufactured and sent to the United States steel pens of var- 
lous descriptions, and among them, as early as 1839, a 
particular pen, upon which was impressed the number 
303 and the words “ Joseph Gillott, Extra Fine.” It ap- 
peared that said pens so marked became well known to 
the trade and dealers as a valuable and popular pen; 
it was known and ordered by stationers and other deal- 
ers by its number 303 to distinguish it from other pens 
made by the plaintiff of other patterns and descriptions. 
The number 303 was impressed on the pen by the plain- 
tiff before it had been so used by others and was so se- 
lected and impressed to distinguish such pattern or 
character of pen from other patterns made by him, and 
was so adopted and used by the plaintiff as his trade- 
mark for said pen in connection. with his name and the 
words “Extra Fine.” The figures 303 were arbitrarily 
selected by the plaintiff and of themselves expressed no 
quality or size of pen. Since about the year 1842 these 
pens were put up in boxes with a label bearing the plain- 
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tiff’s name and the number 303. The defendants manu- 
factured and sold a pen.which in size, shape, color, pat- 
tern, flexibility and fineness of point so closely resembled 
the pen of the plaintiff as to require an expert or adept 
to distinguish them in these respects. | 

The defendants impressed upon their pen the figure 
303 and the name of the defendants’ firm, Esterbrook & 
Co., and the same words, “ Extra Fine,” as upon the pen 
of the plaintiff. They also put their pens up in boxes 
with a label upon which appearcd the name “ Esterbrook 
& Co,” instead of “Joseph Gillott,” together with the 
figure 303. It further appeared that after the trade 
mark had been adopted by the plaintiff, and had be- 
come established and well known in the trade, stationers 
and others in the city of New York for fifteen years or 
more had advertised and sold pens similar in appear- 
ance, as “303 Extra Fine pens,” procuring the pens to 
be manufactured for them by English manufacturing 
houses in Birmingham, or by the defendants in this 
country. 

The trial Court found that plaintiff was entitled to an 
injunction restraining the defendants from using the 

numerals 303. | 
The Court says, at Special Term, per Potter, J. (page 
467) : 

“These symbols or figures do not, of themselves, indi- 
cate any appropriate name of this pen, nor any mode or 
process by which it is manufactured. They do not in- 
dicate the quality of the pen, but, connected as they are 
with the plaintiff’s name, they indicate the origin and 
ownership of the pen, and were intended by him, with 
the addition of the words ‘ extra fine,’ impressed thereon, 
also to designate the pattern of this pen as distinguished 
from other pens of his manufacture by those peculiar 
marks or devices. * _* * * It is too remote a prob- 
ability to suppose that the defendants, by any accidental 
choice of a trade-mark to distinguish their pen, just hap- 
pened to select the figures 303 for that purpose; indeed, 


ae oe ee 


43 


this is not set up or claimed by them, any other set of 


numerals or any other device or symbols will represent 
the defendants’ pen just as well as ‘303,’ unless the de- 
sign is to defraud the plaintiff. It is no hardship upon 
the defendants to have them stand upon the merits of 
their own pen, unaided by the reputation of the plain- 
tiff as a manufacturer, or by the merits of his pen. If 
the defendents’ pen is superior to the plaintiff’s it will 
become popular upon its own merits; if it is inferior to 
the plaintift’s the public should not be misled or de- 
frauded by the use of his trade-mark by others.” 


The Court further held, that the use of the defendants 
name instead of the plaintiff’s did not deprive the imita- 
tion of the plaintiff’s trade-mark of its fraudulent char- 
acter. The Court says (page 469): 


“The design to defraud may be as apparent and is gen- 
erally more injurious in the partial than in the entire im- 
itation. Where the trade-mark is a conspicuous de- 
vice, connected with the name of the true proprietor, of 
course the imitator would desire to avoid the offence of 
forgery, and would omit on his own article the name of 
the true proprietor and substitute his own; but the real 
device might be copied with the imitator’s name and 
other words of the original added, which may be also 
true as regards the imitator’s article, and yet as effectu- 
ally mislead the public as in any other way.” 


As to the defense of other use by other stationers, the 
Court says (page 470): 

“The legal effect of this evidence is, first, that it is no 
defense that the fraud has been multiplied. Second, 
that acquiescence cannot be inferred, and it is revocable 
if it could be. The moral effect is a perverted and cor- 
rupted state of commercial integrity and honor in this 
respect which can not too soon be exposed and cor- 
rected.” : 


The General Term concur in the opinion of Judge 
Potter as delivered at Special Term; and this decision 
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was affirmed by the Commission of Appeals. 48 N. Y., 
o¢4. 


In Boardman v. Meriden Brittania Co., 35 Conn., 402, 
a manufacturer of brittania spoons, for the purpose of 
distinguishing them from all other brittania spoons in 
the market, and for the purpose of designating different 
classes of his own spoons, adopted labels with his own 
name thereon and some term descriptive of the goods 
and in connection therewith certain figures arbitrarily 
chosen, the different classes of spoons being indicated by 
fixed numbers. Under these labels and numbers the 
spoons acquired a reputation and they were generally 
bought and sold by the numbers on the labels. Held 
that the use of similar labels by another manufacturer, 
bearing the same numbers for similar kinds of spoons, 
was a violation of the trade-mark of the first manufac- 
turer although the second manufacturer put his own 
name on the labels in place of that of the first. 


In Lawrence Co. v. Lowell Mills, 129 Mass., 329, plain- 
tiff’s mark upon stockings consisted of an eagle and 
scroll and “523.” Prior to the adoption of “523 ” plain- 
tiff had used the eagle and scroll alone, and also with 
“321,” and also with other numerals upon goods of dif- 
ferent grades. Defendant’s goods had a different colored 
print, were sold only at the West, and defendant’s mark 
was like plaintiff’s only in having “523.” Defendant 
replied that “523” meant only a particular stocking 
nine inches in length, and of a cheap grade adapted to 
common use, such as had been sold, by many in the 
market for years. On proof that the use of “523” by 
defendant was an appropriation of a substantial part of 
complainant’s mark, and notwithstanding complainant 
had previously used this same mark with several other 
numerals, the use was enjoined. ; 
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Colt, J., says (p. 326): 


“Tt has been said that there can be no exclusive right 
to use marks, figures, and letters which are intended 
merely to indicate the quality of the fabric manufactured, 
as distinguished from those marks which are intended 
to indicate its origin, because one has no right to appro- 
priate a sign or symbol or mark which, from the nature 
of the fact it is used to signify, others may use with equal 
truth, and therefore have an equal right to employ for 
the same purpose. (Manufacturing Company v. Trainer, 
101 U.S.,51.) And in Canal Company v. Clark, 13 Wall., 
311, it was declared by Mr. Justice Strong that no one 
can claim protection for the exclusive use of a mark 
which could practically give him a monopoly in the sale 
of any goods otherwise than these of his whe manufac- 
ture. (See also Gilman v. Hunnewell, 122 Mass., 139.) 
Letters and figures, when used only for the purpose of 
denoting quality, are, from the very nature of the use, 
incapable of exclusive appropriation. These considera- 
tions would be decisive if the plaintiff here claimed the 
exclusive right to the numerals ‘523’ when used only to 
indicate the quality, and not with reference to the origin, 
of the goods. But such is not the plaintiff’s position. 
Its claim is that the purpose of using these figures in 
connection with the other parts of its trade-marks was 
to aid the buyer in distinguishing its goods from similar 
goods made and sold by others. * * * This mark 
was recognized and known as the plaintiff’s mark, and 
goods so marked were described and called for as ‘523’s.’ ” 


Ransome v. Graham, 51 L. J., (N. 8.) Ch. 897. Com- 
binations of letters may constitute valid trade-marks, 
notwithstanding they indicate the quality and pattern 
of the goods to which they are applied, if, but not unless, 


they also indicate that the goods have been manufac- 


tured by a particular person or firm. Plaintiff had for 
many years made and sold large numbers of ploughs 
and wearing parts of ploughs, and in order to distin- 
guish the various makes, patterns, and sizes, they stamped 
the different wearing parts with letters or combinations 
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of letters, the effect of which, as alleged, was that a pur- 
chaser of one of their ploughs requiring a new wearing 
part, could, by buying the same stamped with the same 
letters as his original plough, be certain of obtaining, first, 
an article of plaintiff’s manufacture, and second, one 
which would accurately fit his plough. Plaintiff’s regis- 
tered seventeen of these combinations of letters as their 
trade-marks. In asuitto restrain infringment, it was held 
that plaintiff had a right to these combinations as trade- 
marks, notwithstanding they were also indicative of the 
pattern and quality of the goods to which they were ap- 
plied. It was proved in this case that most of the in- 
fringers placed their own name as manufacturers together 
with the letters claimed by plaintiffs upon their goods 
(p. 902). 


Godillot v. Harris, 81 N. Y., 263. It is not essential 
to property in a trade-mark that it should indicate any 
particular person as the maker of the article to which it 
is attached, it may represent to the purchaser, the quality 
of the things offered for sale, and in that case is of value 
to any person interested in putting the commodity, to 
which it is applied, upon the market, and he is entitled 
to protection in its use. 


Shaw Stocking Company v. Mack, 12 Fed. Rep., 707, 
United States Circuit Court, N. D. N. Y., Coxe, J. 
Complainant manufactured hosiery which were packed 
in boxes, to which were attached labels bearing the 
words “Shawknit Seamless Half-Hose, Shaw Stocking 
Company, Lowell, Mass.” The central compartment of 
the label was the same in every instance, without refer- 
ence to the contents of the boxes. The figures at either 
end differed according to the style and size of the hosiery, 
the numerals “830” having long been used by com- 
plainant to designate seamless half-hose of a mottled 
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drab color manufactured by it. Half-hose of this par- 
ticular variety had been advertised by these numerals, 
and were known to the trade as “ 830’s,” and, as such, had 
become popular as the wares of complainant. Defend- 
ants’ labels bore the words “‘Seamless Half-Hose, Double 
Heels. Mack & Co., Albany, N. Y. Style 830.” 

Held, That the complainant had an exclusive right to 


the number “830” to designate and distinguish its hose 


of a particular variety. 


Coxe, J., p. 7ll,says: “A careful examination of the 
authorities cited by the learned counsel for the defend- 
ants leads to the conclusion that where the Courts have 
refused protection to alleged trade-marks composed of 
letters or numerals, it has been because, on the facts of 
each case, it was determined that the figures or letters 
were intended solely to indicate quality, &c., and not 
because figures and letters in arbitrary combination are 
incapable of being used as trade-marks. It is very clear 
that no manufacturer could have the right exclusively 
to appropriate the figures 1, 2, 3 and 4, or the letters A, 
B, C and D to distinguish the first, second, third and 
fourth quality of his goods respectively. Why? Because 
the general signification and common use of these letters 
and figures are such that no man is permitted to assign 
a personal and private meaning to that which has, by 
long usage and universal acceptation, acquired a public 
and generic meaning. It is equally clear, however, that 
if for a long period of time he had used the same figures 
in combination, as ‘3214,’ to distinguish his own goods 
from those of others, so that the public had come to 
know them by these numerals, he would be protected. 
The Courts of last resort in Connecticut, in Massachusetts, 
and in New York have distinctly held that doctrine.” 

Boardman v. Meriden, 35 Conn., 402. - 
Lawrence Co. v. Lowell Mills, 129 Mass., 325. 
Gillott v. Esterbrook, 48 N. Y., 374. 


We beg to supplement the foregoing brief discussion of 
the law with the following matter of fact, which 1s of im- 
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portance to appellant and important to be considered in 
the right determination of the case at bar. 

It may be that the defendants, by their industrious 
piracy in different parts of the country, have so educated 
one or two hundred of the sharp, active buyers for the 
larger jobbing houses of the country, and so educated a 
few retail dealers in or about Aurora, Evansville, and 
Nashville as that they have ‘got onto” the advantage 
to them of encouraging the piracy and of purchasing from 
the defendants, and that they fully know all about the 
differences in quality and price between defendant’s and 
plaintiff’s goods, and in that sense only and to them, and 
to them only, LL may mean simply four-yard goods. 

But it is not true, and it cannot be deduced from the 
record, that the defendants by their efforts have destroyed 
the guarantees of excellence, uniformity and good faith 
which LL on plaintiff’s goods import in the territorv and 
among the people where and by whom now 250,000,000 
yards of plaintiff’s goods have been consumed, orin and 
among any substantial or material part thereof. 

If, by the acts of the defendants, either in amount or 
territory, in the number of dealers, or in the number of 
consumers, fifty or even seventy-five per cent. of the trade 
reputation of LL as established by the Lawrence Com- 
pany has been destroyed and only fifty or even twenty-five 
per cent. is left, a wrong still remains to be righted by this 
Court, and the remedy is in damages and an injunction. 


Fraud and Deception. 


“Even where no fraud can be justly imputed, where 
the use of the name might as well originate in mistake 
and not in design, without knowledge of the complain- 
ant’s ownership, the continuance of the use will be re- 
strained, although the party may be exempted from dam- 
ages and costs.” 


Amoskeag Mfg. Co. v. Spear, 2 Sandf., 599, 607, 
McLean v. Fleming, 96 U. S., 245. 


help to destroy the reputation of L L. 
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The sixth paragraph of the bill of complaint alleges 
“further and specially that the appropriation and wrong- 


ful use of the said letters ‘L L’ was for the purpose and 
with the tendency and effect of appropriating a part, at 
least, of the good will and trade reputation of your ora- 
tor, and thus, and by means thereof in deception and 
fraud, to introduce at once into public favor the sheetings 
of the said defendant, to the damage of complainant.” 
The adoption of L L by the defendant, The Tennessee 
Company, was some 18 months or two years prior to the 
commencement of this litigation. (P. 368, g. 272.) 


The defendant prior to its adoption of L Lused: 


Cumberland. : 
Sheeting. 
4-4. 


“Cumberland” to those in the immediate neighbor- 
bood might indicate a little river near defendant’s mill, 
but to the trade meant nothing. 

To the above, in the year 1884-5, was added “LL” at 
the bottom of the label, and in large letters (p. 388, q. 
273). ° 

The addition of “LL” was made at the request of 
the purchasers from the defendant company, so that, as 
we contend, they might sell defendant’s goods as the goods 
of complainant. (R., p. 390, q. 290.) 

It further appears, that even at the date of the com- 
mencement of this litigation, it was the habit of the re- 
tail dealers, who were aiding these infringing manufac- 
turers in this piracy to conceal the goods of complatnant 
under the counter, in an attempt to palm off the defend- 
ant’s goods as the goods of the complainant, and thereby 
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A fair sample of this appears in the testimony of Hill 
(qs. 1,620 et seq.), as follows: 


“We have sometimes given Western and Southern 
IL. L so much preference that we have removed the Law- 
rence L L from our stands and counters, keeping them 
out of sight, and selling in preference the Western and 
Southern goods (q. 1,621). This has been done to the 
detriment of the sale of L L’s made by the Lawrence 
Company.” 


See also, to the same effect, and as to the goods of the 
Evansville Company (p. 254, qs. 981, 982, and 991). 


A leading case, frequently cited and followed as being 
“full of law.and sound sense,” perfectly applicable in all 
its facts, reasoning, and conclusion to the case at bar, is 
the case of Orr, Ewing & Co. v. Johnston & Co., 40 L. T. 
(N. 8.), 307, in which the Court says: 


“ Having described the tickets, I repeat the question, 
should I be deceived so as to take the one ticket for the 
other, even if the two tickets were not before me, suppos- 
ing me to be a purchaser of ordinary caution and ordi- 
nary intelligence? I answer, I should not, for this 
reason, that the two tickets certainly do not impress the 
eye throughout as being the same. There is a great 
similarity, undoubtedly ; but more than that, Iam bound 
to observe that in the one there is a name I can read, and 
in the other there is a name which I cannot read; there- 
fore, there is a very strong difference between them. I 
can understand from whom the one emanated, but I 
cannot tell from whom the other came. I can read the 
place of manufacture upon both, and I can see they are 
different; and further than that, that the plaintiffs 
always used this green ticket with a trade-mark, which 
trade-mark the defendants have not imitated, and to 
which trade-mark they have challenged the attention of 
the reader by marking it as their trade-mark. That 
question, therefore, I should have to answer in the neg- 
ative. 

“ But then arises the second question, Have the defend- 
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ants taken a material and substantial part of the plain- 
tiff’s ticket? For that purpose it seems to me immaterial 
to consider whéther the ticket is justly entitled to be 
called a trade-mark strictly or not, for the reasons which 
appear in the course of what I am about to say. Before I 
can answer the question as to materiality of the parts taken 
I must have regard to two things. In the first place, I 
must look at the tickets and inquire whether a large part 
which impresses the eye has been taken, whether a sig- 
nificant characteristic of the ticket has been taken; and 
I answer that it has. I find that the two elephants in 
the top corners of the plaintiff’s triangular ticket are re- 
peated by two elephants in the two top corners of the 
defendant’s ticket. It is quite true that the elephants 
are in a different position; one set of elephants have 
‘howdahs’ upon them, and the others have not, and the 
trunks are turned in different directions; but ‘still in 
each corner there is an elephant that 1 impre sses the eye 
with a considerable amount of similarity. Then I must 
next inquire the mode in which the plaintiff’s goods 
have been accustomed to be sold, and- what people ‘have 
called those goods. 

“ Now, having arrived at the conclusion that the goods 
of the plaintiffs which bore the trade-mark in question 
were known as the ‘Two Elephant’ or ‘Be Hathi’ (L L 
goods) it follows, in my judgement, that two elephants 
(L L) were a‘material and substantial part of the plain- 
tiffs ticket, because they were that part of the ticket 
which communicated this name to the goods. Lord West- 
bury, in the case to which my attention has been drawn 
(Edelsten v. Edelsten, ubi supra) observed upon the fact 
that the goods derived their trade name from that partic- 
ular part of the ticket. I think, therefore that where the 
defendants did take these two elephants they took that 
which was a material and substantial part of the plain- 
tiff’s ticket. Now, whatis the result of that? It appears 
to me that the result of that is this, to throw upon the de- 
fendants the burden of proving that their ticket did not de- 
ceive the purchaser, so that they should believe that the 
defendants’ goods were the plaintiffs’ goods. In the case 
of Ford v. Foster, James, L. J.. makes this observation : 
‘The plaintiff makes this prima facie case, that he has a 
plain trade-mark, a material and substantial part of 
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which has been taken by the defendants. Then the onus 
is, under those circumstances, cast upon the defendants 
to relieve themselves from that prima facie liability.’” 


We respectfully submit that “L L” was properly 
adopted by complainant in 1867, as then being “an arbi- 
trary sign or symbol”; that thence until now, it has in- 
dicated to the trade of the world, a cloth of a particular 
and well-recognized class, made by the Lawrence Manu- 
facturing Company; that it has not lost that meaning, or 
any considerable part of it, even by the desperate infringe- 
ment by the western and southern mills; that the use 
thereof by the defendant, and by the others in whose 
place the defendant company stands, has been a willful 
and illegal appropriation of that reputation and trade 
signification, and that the same should be enjoined— 
first, for that it 1s an infringement upon complainant’s 
property rights ; and second, for that it is an unjust compe- 
tition, which has appropriated a part of the good will and 
trade reputation of the complainant, amounting to a de- 
ception and a fraud, which should be enjoined. 


Laches. 


In every important case this defense is relied upon 
but very seldom prevails, and is not favored in trade- 
mark litigation. 

The defendants contend that their piracy has been so 
extensive as to have destroyed complainant’s trade-mark ; 
and the question is, “ have the defendants gotten to Can- 
ada”? 

A very specious showing is made, at page 16 of appel- 
ees’ brief, of a long list of marks involving L L, as hav-. 
ing been in use for from two to fifteen years. We think 
the statement and showing there made is quite mislead- 
ing. 


1. The three references to the testimony of Wingate 
(p. 83) are radically wrong. He says that he has known 
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L L sheetings fifteen years; and that he has known the 
defendants’ L L’s four years. A fair sample of the other 
testimony cited is that of Erickson, a retail merchant 
out on Milwaukee avenue, in Chicago, who can’t exactly 
say, but thinks that the badger State L L’s have been in 
use about ten years. 

The record in the companion case (No. 102 of this term, 
p. 69, Q. 118) shows that the Janesville company com- 
menced using L L during 1875. This company was 
sued therefor in March, 1886. During the nine years 
that Superintendent Bailey was with that company, his 
estimate is they made the sum total of 30,000 bales for 
the nine years. (No. 102, Record, p. 70, q. 132.) At the 
time of the commencement of this litigation L L had 
been used by the Tennessee Company eighteen months, 
by the Aurora Company two years, by the Beaver Dam 
Company four or five years, and by the Janesville Com- 
pany, say nine or ten years, but to what extent in either 
case the record does not inform us. ~ 


2. An exceedingly wrong conclusion is attempted from 
the use of L Lon private brands. The following are 
cited by defendants among others, as if they were regu- 
lar brands of goods sold generally in the trade, whereas, 
they are what are called private brands, and a very se- 
cret kind of private brands. I name six of them used 
by the defendant, the Evansville Company, for Mackey, 
Nisbet & Co., of Evansville, Ind., which firm sells the 
out-put of said company, to-wit: Adirondack L L, Indi- 
ana L L, Binghampton L L, Hyde Park L L, Minneapolis 
L Land Lancaster L L. In addition to the reference 
previously made to the arbitrary instruction of counsel 
for the defendant which prevented the complainant from 
ascertaining what private brands were used by the Au- 
rora Company (P. 411), we call attention to the testi- 
mony of Morgan, a partner of Mackey, Nisbet & Co. (P. 
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- turing Company, and he did not mention the Aurora 
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808), who names but‘a part of the private brands of the | 
Evansville Company, and declines to give the names of | 
the parties for whom they so branded goods “ because | 
they prefer not to be known.” | 

It remains that the six companies, of comparatively ba 
recent organization, located at New Orleans, La., Nash- oa 
ville, Tenn., Evansville, Ind., Aurora, []]., Beaver Dam, 

Wis., and Janesville, Wis., have for a few years put out 
infringing goods in the southern and western territory. 

There is here no question of abandonment by com- 
plainant. There is here no question of affirmative acqui- 
escence by complainant in the defendant’s use or in any 
use by anybody else. The sole question is, whether the 
extent and duration of the piracy by the defendants have 
destroyed the proper trade-mark signification of com- be 
plainant’s mark. | 

The testimony of Mr. Charles 8. Smith should be de- 
terminative of this question. He has been a very large 
dry goods merchant in New York since 1865, and_ be- 
tween that date and the date of this suit sold all of the 
complainant’s L L’s. Whatever conflict or competition 
defendants may have created would certainly be known 
to him. He never had heard (p. 50), at the time he gave 
his evidence, May 21, 1886, of the Tennessee Manufac- 
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Company, or the “Cumberland L L,” until his attention 
was specially called thereto, although he is, in the first 
place, asked to mention the names of the competitive 
manufacturers of L L’s, so far as he could recall them. 


The question of damages has not yet properly arisen b> 
in this case, for it was not reached at Circuit. Conced- t 
ing, however, solely for the sake of the argument, that 
complainant when the evidence shall have been taken = 
before a master, shall be decreed, by undue delay in the L 


commencement of this litigation, to have forfeited its 
rights to damages, still we insist that complainant is en- | 


| 
' 
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titled to an injunction, and that the question of an in- 
junction is the only question now here. 

The rule in the case of McLean v. Fleming, 96 U. S., 
245 reannounced in the Holt case, 128 U. S., 523, is de- 
terminative in favor of complainant on this point. 


Appellate Jurisdiction of This Court. 


Opposition was made at Circuit to the petition for an al- 
lowance of an appeal in the Tennessee case. No motion to 
dismiss in this Court has been made, but we are now in- 
formed that one of the counsel for the defendants pro- 
poses to suggest a question of appellate jurisdiction. 

This case (No. 101) isa test ease for the Tennessee 
Manufacturing Co., the Evansville Cotton Manufactur- 
ing Co., the Aurora Cotton Mills and the Janesville 
Cotton Mills, which several companies have been jointly 
represented in the taking of the testimony and in the 
argument of the case at Circuit. (See stipulation, cap- 
tion and attendants in this case, pp. 10-12 e¢ seq., and 
stipulation in No. 102, pp. 22, 76, 77.) 

The bill (pf. VIII, p. 4) prays for “great gains and 
profits to a large sum of money which had accrued to the 
said defendant from the use of your orator’s exclusive 
right, the full amount of which is unknown to your ora- 
tor, * * * and for profits and gains which your ora- 
tor would have derived from this said exclusive right, 
but for the unlawful acts of said defendant.” 


Upon the decree at Circuit dismissing the bill being 
entered, the complainant filed a petition for the allowance 
of an appeal, supporting said petition by an affidavit, 
setting up as the grounds for the petition the following, 
to wit: That the decision at Circuit was contrary to the 
law and the evidence; that the decisions, at Circuit and 
of this Court, involved complainant’s rights of recovery 
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against all these four defendants (Tennessee, Evansville, 
Aurora, and Janesville Companies) ; that the affirming of 
the decree below, by this Court, would absolutely destroy 
and annul that which complainant is contending for as its 
property rights, which are of the value of over $50,000 ; 
that, as to this particular defendant (the Tennessee 
Company), the value to complainant, during the first 
few months of the defendant’s existence, when it refrained 
from the use of “L L,” was as against this defendant more 
than $5,000 ; that the value to complainant of the exclu- 
sive use, as against this particular defendant, of “L L” 
would be more than $10,000 ; that the damages due from 
this defendant on account of the use complained of 
would be, upon a proper accounting, and exclusive of 
costs, a sum in excess of $5,000 ; and it was further and 
again averred, that the affirming of the decree of the 
Court below would cancel and annul a trade-mark of the 
value of $50,000. 


The sole basis of the opposition at Circuit to this peti- 
tion for an appeal was ex parte affidavits of two officers 
of the defendant company to the effect that upon their 
estumate of the actual profits made by their company in the 
sale of L L goods, when the cost of manufacture and 
sale (estimated by them and not given) was taken out, 
said. profits, so ascertained, did not come to the sum or 
value of five thousand dollars. 


This is by no means the measure of complainant’s 
rights of recovery and constitutes such an insufficient 
answer to the petition for an appeal as that it should 
be utterly disregarded. 


A discussion here of the proper rule to be adopted in 
ascertaining the complainant’s measure of damages would 
be ill-timed and out of place. 
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We think that the practice as laid down by this Court 
(101 U.S. 232) has been strictly followed in this case, and 
that it is very apparent, on the face of the record, that 


the sum or value involved, at the date of the decree 
below, was far in excess of five thousand dollars. 


Although the English Parliament has been indulging 
in statutory enactments concerning trade-marks since the 


_year 1300, we are glad to say that in this country we are 


not dependent upon or hampered by legislative tinker- 
ings to any extent in this department of the law; but 
that, in all of its purity, it remains a part of that common 
conscience called the Common Law, depending for its an- 
nouncement and enforcement simply upon conscience 
and general custom. | 


We hope that the opinion of this Court will be such as 
that the appropriation in the dry goods trade of any- 
body’s mark, even with “private marks,” shall be put a 
stop to; and that complainant will be confirmed in what 
counsel considers to be its exclusive right to the use of 
“TL, L” on cottons or sheetings of the third class. 

Respectfully submitted, 


J. H. Raymonp, 
For Appellant. 


W. B. HornBLowERr, 
Of Counsel. 
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EXTRACTS FROM THE TESTIMONY.* 
THE TRADE MEANING OF “LL.” 


Retail Merchants and Purchasers from Them, as a 
Rule, do not know LL on Sheetings Means that 
they are Four Yards to‘the Pound. 


As a matter of fact L L means in the trade, to the jobber 
and some of the retail merchants, four-yard goods. But 
the parties who consume these goods, and a great majority 
of retail merchants, do not know of this significance at- 
tached to L L, as appears from the following evidence for 
complainant: 

At Sedalia. 


H. H. Marca. (Q. 699) “I never knew that before.” 
(That L L upon sheetings indicated that it is a brand 
known as four-yard sheetings). “Ido not know” what 
grade rated by yards to the pound the Lawrence Mills 
used L L upon. 

At Kansas City. 


JAMES H. Dayton, with wholesale house of W. B. 
Grimes & Co. (Q. 896) “I do not think three-fourths of 
our trade know what four-yard goods are, what it means.” 
(Q. 897) Nor what five-yard goods mean. (Q. 824) His 
house trades in eleven States and Territories. | 


At Omaha. 


Ricuarp Hopp, with the wholesale house of Tootle, 
Maul & Co. (Q. 1039) L L means four-yard goods to the 
man who is posted on brown cottons, whether jobber or 
retailer, although very few of our customers know any- 
cng about four-yard end 
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J. J. Brown, wholesale and retail. (Q. 1065) Some of 
the retail merchants know that L L, when used with 
reference to brown sheetings, has reference to its weight, 
“but I do not believe the majority do.” 


E. A. Hoveutoy, jobber. (Q. 1037) I do not think the 
retail merchant “has any knowledge only that derived 
by the brand on the sheetings ; I mean some do not buy 
sheetings according to the weight.” (Q. 1079). “ Buta 
small portion of the trade only understand that they are 
four-yard goods.” 


At Council Bluffs. 


Simon ErseMAN, wholesale and retail merchant. (Q. 
1133) He knows nothing about the weight of such sheet- 
ings without comparing them. Nor does he think the 
consumer knows anything about the weight. 


JOHN BEno, retail merchant. (Q. 182) L L to him has 
no meaning as having reference to the weight of such 
goods. | 


C. C. CooKE. (Q. 1167) So far as his knowledge went, 
“T suppose that the right bright merchants knew what 
it weighed, but there were lots that did not.” (Q. 1069, 
etc.) In his opinion three out of every four retail mer- 
chants knows of such goods as simply L L sheetings. 


At Winona. 
E. WinuiaMs, jobber. (Q. 1217) Our house would un- 


derstand that LL goods meant four-yard goods. But 
our trade know them only as LL. 


At Red Wing. 


CLIFFORD BELANGER, retail merchant. (Q. 1300) Nei- 
ther he nor his trade know how many yards such goods 
weigh to the pound. 
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A. H. Boxrup. (Q. 1819) “Ido not know the exact 
weight, and I do not suppose the customers know of the 
Lawrence L L sheetings.” 


At Hastings. 
Gro. H. Gitterr. (Q. 1446) “I never heard it called 
four-yard sheetings.” 
At St. Paul. 


Cuas. O. Kreicer, jobbing house. (Q. 1552) “ Most 
merchants, being inexperienced dry goods merchants in 
this section of the country, are not aware of its weight 
or count.” 

At Chicago. 

C. H. Jones, retail merchant. (Q.1819) “I don’t under- 

stand what you mean by four-yard sheetings.” 


DuncAaN CAMPBELL, retail. (Q. 1867, etc.) “I could 
not say positively how many yards of Lawrence IL L it 
takes to make a pound, and have no idea.” 


Ap. Lurig, retail. (Q. 1984) “I never weighed yard 
muslin, and I always depend upon the wholesale man 
who sold me the goods.” 


C. A. TEAGUE, retail. (Q. 2043) Does not know the 
weight of Lawrence L L. (Q. 2046) L L is. used on 
“good brown cotton; the count I cannot say; I do not 
remember the count or weight.” 


Burnet Manni. (Q. 2199, etc.) Does not know 
whether Lawrence L L is a 2.85 or a five-yard sheeting ; 
he goes by comparisons. 
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The Wholesale and Retail Dealers Throughout the 
Country know “L LL’ as meaning Origin and 
Manufacture. 


Shown by testimony for complainant as follows: 


At Boston. 


Epwarp B. Witson, of the firm of Moss, Wilson & 
Co., importers and jobbers of dry goods. In business 26 
years. (Q. 163, ete.) Understands from his stock that 
L L means four-yard goods, and if one should ask him 
for a quotation of L L cotton I would quote him LL 
Lawrence cotton goods. He keeps no other “ L L’s.” 


CHARLES W. Tuomas, of the firm of Bradford, Thomas 
& Co., importers and jobbers of dry goods. In business 
20 years. (Q. 194) L L “means to me four-yard goods, 
made by the Lawrence Manufacturing Company.” (See 
Q’s 226 and 227.) 


At New York. 


Wa rer M. Smita, dry goods commission merchant. 
In dry goods business thirty-four years. Is familiar with 
the different classes of sheeting manufactured and sold 
by the trade. (Q. 239) L L “ represents four-yard sheet- 
ing manufactured by the Lawrence Manufacturing Com- 
pany. In other words, Lawrence‘ LL.” (Q. 240) This is 
its general significance and meaning in the dry goods 
trade throughout the United States. 


CHARLEs 8. SmMiTH, member of the firm of Smith, Hogg 
& Gardner, formerly of the firm of George C. Richardson 
& Co. These two firms have handled complainant’s 
goods since 1865. (Q. 327, etc.) L L “signifies goods 
made by the Lawrence Manufacturing Company, and it 
has the same significance to the trade.” (Q. 371, etc.) 
Orders are given for such goods, “send us so many bales 


-> 
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of LL.” They are priced to the trade as “L L, so and 
so,” nothing else is mentioned, and were always under- 
stood to mean the goods of the Lawrence Manufacturing 
Company. (Q. 530, etc.) Our customers would “ come in 
and say, what is the price of ‘L L’?” 


Hastineas E. Pace sells for Tefft, Weller & Co., im- 
porters and jobbers. Been with the firm ten years. Firm 
handles L Land other four-yard sheetings. (Q. 554, etc.) 
“When any customers come in and inquire for L L, with- 
out stating anything but L L, the price would be given 
on the Lawrence L L, which I, and I think pretty much 
everybody engaged in jobbing domestics, consider the 
LL.” “And the significance of L L means four-yard 
goods manufactured by the Lawrence Manufacturing 
Company.” (X Q. 556, etc.) He knows of and men- 
tioned many other four-yard goods stamped L L.” 


MARTIN I. CooLtEy. Dry goods-business for 25 years, 
and has distributed goods in almost every state in the 
Union. (Q. 2283) The trade understands L L to mean 
goods made by the Lawrence Manufacturing Co. (Q. 
2286) They are spoken of as L L. (Q. 2309, etc.) L L, 
when stamped on brown cotton, “indicates to me and to 
the trade the trade-mark of the Lawrence Manufac- 
turing Co.” 


NaTHAN Hopart. Dry goods business for over 40 
years; has done business with all sections of the country. 
(Q. 2321) L L means Lawrence goods. 


At Philadelphia. 

Witt1aAmM DovuGuHTeEN, wholesale dealer and jobber in 
dry goods for 36 years. (Q.587) “ We take it for granted 
when parties order or speak of L L sheeting that it is the 
Lawrence L Lthey want. We would not send any other 
L L unless specified.” (X Q. 590, etc.) Have sold other 
makes of L L sheetings. 
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JEFFERSON M. Howetr (p. 101), of the firm of Howett, 
Glass & Co., wholesale importers and jobbers. His testi- 
mony is to the same effect as that of Doughten. 


At Sedalia, Mo. 

Henry W. MeuscuHkeE, retail dry goods merchant for 
11 years. (Q. 609, etc.) When the trade “come in and 
ask for L L sheeting I would suppose that it would mean 
Lawrence L L”’; this has been its meaning ever since he 
has been in business. (Q. 613) Customers generally call 
for the L Lsheeting. (X Q. 622, etc.) Has handled other 
L L sheetings. 


J. W. Lyons, retail dry goods merchant since 1869. 
Has handled L L sheetings for 12 or 15 years. (Q. 642) 
To him and to his trade L L means muslin made by the 
Lawrence Manufacturing Co. (Q. 648, etc.) Has handled 
other L L sheetings. 


H. H. Marcavy, retail dry goods merchant for 15 years. 
(X Q. 702) “L Lsheeting is always connected with the 
words Lawrence Mills’ sheeting in my mind.” It may 
be because I have handled it more than any other. (X 
Q. 704) Has handled other L L sheetings. 


At Kansas City. 

GEORGE R. CHUMASERO, salesman for the wholesale 
dry goods house of W. B. Grimes. In dry goods busi- 
ness 12 years. Formerly with John V. Farwell & Co., 
of Chicago. (Q. 711) “In receiving an order for L L 
sheeting I would consider it meant Lawrence L L.” (Q. 
712) Have received such orders. (Q. 714) The meaning 
of L L to the trade generally is goods made by the Law- 
rence Manufacturing Company. (Q. 716) has handled 
several other L L sheetings. (Q. 728) Has received 
verbal orders for “ L L,” which he understood to mean 
Lawrence L L’s. (Q. 784, etc.) The price of the four-yard 
L L sheeting is based on the price fixed by the Lawrence 
Mills. 
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JAMES H. Dayton, with the firm of W. B. Grimes & 
Co., wholesale dry goods merchants. (Q. 822) With this 
and other wholesale houses at St. Joseph, Mo., 21 years. 
(Q. 823, ete.) Is familiar with the jobbing trade in Iowa, 
Nebraska, Kansas, New Mexico, Colorado, Indian Terri- 
tory,and Missouri. (Q. 826) Has been familiar with the 
L Lsheeting made by the plaintiff 16 years. (Q. 846, etc.) 
To him and to the trade L L means Lawrence L L. (Q. 
849, etc.) Has known other L L’s for several years. (Q. 
863, etc.) Sometimes customers order such goods as “ L L 
sheetings,” and if the customer was a good merchant he 
would infer the customer wanted Lawrence L L. 


At St. Joseph, Mo. 


CHARLES B, SANDERS, with the wholesale dry goods 
house of R. L. McDonald for 12 years. Has handled 
Lawrence L L sheeting ever since he has been with this 
firm. (Q. 956) We receive orders for such goods “ for 
so many L L.” 


T. C. Byrne, salesman for Brittain, Richards & Co., 
wholesale dry goods merchants, traveling salesman for 
6 years, and for six years salesman in the house. Has 
handled many L L sheetings, among them the Lawrence. 
(Q. 986) They only sell Lawrence L L. (Q. 988) “Some 
L L’s we have got to sell, and others we have tried to 
sell unsuccessfully. (Q. 993, etc.) It is a fact that some 
orders for such goods” are received for so many pieces of 
L L sheeting, and such orders are filled with the Law- 
rence goods and no other.” 


JosHua Morrter, 10 years with the wholesale house of 
Tootle, Hosea & Co. Is familiar with several brands of 
L L sheeting, among them the Lawrence. (Q. 1007, etc.) 
An order for L L sheeting, with no other description, I 
would understand it to mean and fill it with Lawrence 
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At Omaha, Neb. 


RicHarpD Hopp, 7 years with the wholesale house of 
Tootle, Maul & Co., 3 years with the house as traveling 
salesman, and 4 years in the house. During these 7 
years has sold L L sheetings; has sold other L L’s. (Q. 
1021) He would understand an order for L L sheeting to 
mean either the Lawrence L L, or some similar grade of 
goods. 


JAMES J. Brown, a retired merchant. For the past 6 
years a jobber in dry goods. Previous to that a whole- 
sale and retail merchant. For 10 years or longer has 
handled L L sheetings. (Q. 1050) During this time 
should one have asked for L L sheeting, he would have 


understood him to mean, Lawrence L L. (Q.1051) The 


trade in general would understand it the same way. 
(Q. 1052) Has handled many other L L’s. 


EK. A. Houcuton, member of the wholesale house of 
M. E. Smith & Co., formerly of Council Bluffs. With this 
firm 11 years, and during this time the firm has been 
selling L Lsheetings. (Q.1070) Has handled other L L’s 
for 6 years besides the Lawrence. (Q.1071) During these 
11 years should a customer give an order or ask for L L 
sheeting he would understand it to mean the Lawrence 
LL. (Q,. 1089) Has had a few orders for L L unaccom- 
panied by Lawrence or any other name. (Q. 1096) L L 
means Lawrence goods. It was the only brand known 
to me for some years before the others appeared. 


At Council Bluffs. 


E. E. Harkness, member of three firms; retail dry 
goods merchant for 12 years. (Q. 1108) Up to two years 
ago would understand anyone asking for “LL” sheet- 
ings to mean “ Lawrence L L.” 
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Son ErseMan, wholesale and retail dry goods 
merchant for 12 years. His firm has handled L L 
sheetings during this time. (Q. 1138) Customers have 
inquired for such sheetings as “L L sheetings,”’ and he 
understood it to mean Lawrence L L. (Q. 1153) Should 
he receive an order for L L sheeting from a customer 
who had not purchased any L L from him, he would 
fill it with the Lawrence. 


WILLIAM GRONEWAG, grocery merchant. Received 
an order for “two pieces of L L muslin,” dated June 23, 
1886, from a correspondent at Topouis, Idaho, and on in- 
quiring of John Beno and: of Charles Cooke, also dry 
goods merchants, they both told me they understood it 
to mean Lawrence sheeting.” 


JOHN BEno, retail dry goods merchant. Has handled 
Lawrence L L sheeting for 12 years, and during this 
time should a customer inquire of him for L L sheeting, 
he would understand him to mean and show him Law- 
rence L L. On June 28, 1886, William Gronewag asked 
him for L L sheeting and he understood him to mean 
Lawrence goods. 


CHARLES C. CooKE, once a jobber, now a retail dry goods 
merchant. For the past 11 years has been familiar with 
L L sheeting, and to him and his trade, L L means Law- 
rence LL. (Q. 1158) If a man was well posted he would 
understand such an inquiry to mean Lawrence L L and 
the same if he was not well posted. (Q. 1162) His house 
has often received orders for L L muslin. Such orders 
meant Lawrence L L, and were filled therewith. (Q. 
1171, ete.) On that day William Gronewag had an 
order for two pieces of L L muslin, and knowing me to 
have been in the business for several years, inquired 
what it meant, and I told him Lawrence LL. (Q. 1192, 
etc.) L L means goods made by the Lawrence Manu- 
facturing Company. 


fe 
: 
) 
a 
t 
é j 
ib 
a 
sf 
= 2 
eo | 
= 3 
= a 
Bit 
= F 
fe 
2 
r 
at 
: =} 
7 
— -_ * 
> 
/ * 
' 2 
: 
© 
7. 
ve 
mt! 
a 
2.1 
2 
bet 4 
* 
* 
ee 
x 
= t 
= 
P § 
= ¢ 
Bet 
~ ae. 
ee 
‘ q 
se 
Re St 
o tm 
ea 
oa ; 
ae 
Pay! 
a 
ae 
i, 
< 
2 
% 
rt 
“2 
5 
So 
be z 
ety 
on ig 
oa 
eee 
ae 
a 
r 
i i 
4 3 
SBS < 
A" % 


a st a oe * \ " EA slg wm, * 
Barns Soslen tige 2 ee 26 URS Fe a se DIES Cte Oo Cee eRe Owe . 
By Tt a oa Fe bea Mae Se alae Rad CAM em Ti tg tah Cia ket gS nu I 
BR ne Pe O Ta tie Meee Mn euMe re ke ete ae SORE 
> ~ : ‘ af ae 3 f tg. * nA 2 wy 


70 


At Winona, Minn. 


E. WitiiaMs, retailer and jobber in dry goods for 17 
years. During this time has handled brown sheetings 
stamped with LL. (Q. 1200) To him and to his trade, 
L L means goods manufactured by the Lawrence Manu- 
facturing Co. (Q. 1202) Is familiar with the trade in 
Minnesota, Wisconsin, and Dakota. His house has sold 
several other L L’s. (Q. 1220) Would never fill an order 
for “LL” with Atlantic L L. (Q. 1224) “I understand 
or have understood that L L sheeting means Lawrence 
L L, and it has been so understood by the trade.” 


ALFRED Brooks. Been in the retail dry goods busi- 
ness for 15 years; for 11 years has sold brown sheeting 
stamped L L. (Q. 1248) Should a customer ask for L L 
sheeting he would understand it to be the Lawrence L L. 
(Q. 1249) And that is its general significance with the 
trade with which he is familiar. (Q. 1250) Has handled 
other L L’s besides the Lawrence. (Q. 1275) Customers 
have asked him for muslin with two L’s on it. (Q. 1277 
Without looking at the brand. | 


At Red Wing, Minn. 


Anton H. Boxrup, retail dry goods merchant for 14 
years or more; has handled L L sheetings. (Q. 1315) 
Think sheetings are spoken of by jobbers or traveling 
men as L L, sometimes as Lawrence L L. (Q. 1316) 
When a jobber or traveling man spoke of L L sheeting, 
he understood it to mean Lawrence L L, as it was “the 
only sheeting we meant by that term.” (Q. 1324, etc.) 
Has handled other L L sheetings. (Q. 1339) Yet should 
one inquire for L L sheeting he would understand it to 
be Lawrence, “as that is the best known and the oldest 
brand to my knowledge.” 
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At Hastings, Minn. 


D. E. Eyre, retail dry goods merchant for over 15 
years. During this period of time has sold LL sheeting. 
(Q. 1348, ete.) To him and to the trade generally, L L 
means Lawrence goods. (Q. 1350) Has handled other 
L L’s. (Q. 1395, etc.) Buyers that he has met in New 
York understand that L L means Lawrence goods. (Q. 
1404) We hear it in any domestic department in New 
York. (Q. 1406) “I have always understood previous to 
this that L L meant Lawrence L L-when nothing else 
was said.” (Q. 1426) The buyers we met in New York 
were from all over the country. 


GEORGE H. GILLeTTe, in retail dry goods business 
about 10 years; during this time has been selling L L 
sheeting. (Q. 1481) When he hears L L mentioned he 
understands it to mean a muslin manufactured by the 
Lawrence Mills. It has the same meaning to the trade. 
(Q. 1451) This is his experience with the trade. (Q. 
1454) I have always understood L L to mean Lawrence, 
unless some other prefix was mentioned. (Q. 1457) In 
buying muslin the seller would understand as I do what 
was meant by L I. 


F. W. MEYER, retail merchant in business 9 years. 
During this time has been selling L L sheetings. (Q. 
1469) Understands it to mean goods of the Lawrence 
make. 

) At St. Paul, Minn. 

C. J. McConviIL_e, with the wholesale house of Auer- 
bach, Finch & Van Slyck, for 14 years purchaser and 
manager. Familiar with the trade throughout Minne- 
sota, Wisconsin, Northern Iowa, Dakota, Montana and 
parts of Nebraska. During this time has handled L L 
sheetings. (Q. 1487) L L means a four-yard cotten cloth 
56 by 60 threads to the square inch. (Q. 1490) Is 
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familiar with the Badger State, Beaver Dam, Granite- 
ville, Hoosier and Aurora L L. (Q. 1498) Frequently 
received orders for such sheetings as L L sheetings. 
The Lawrence L L fixes the price of themall. (Q.1516, 
etc.) Both these other L L’s were introduced to the trade. 
L L meant sheetings made by the Lawrence Mills, and 
was so understood by the trade throughout the country. 
(Q. 1520) When he hears L L referred to he thinks of 
the Lawrence Mills. (Q. 1521) It is a fact that before 
these other L L’s came into the market an order for L L 
sheeting meant Lawrence goods. (Q. 1528) To the extent 
that the other L L’s were sold, they have taken away the 
trade of the Lawrence Mills in such goods. 


CHARLES O. KREIGER, with the wholesale dry goods 
house of Lindekes, Warner & Schurmeir. The trade of 
this firm reaches into Montana, Dakota, Wisconsin and 
Iowa. Has sold L L sheeting. (Q. 1549, etc.) Before the 
other L Lsheeting came into the market L L meant Law- 
rence goods. (Q. 1556) Sometimes now receives orders 
for such sheeting as “ L L sheeting.” 


At Minneapolis, Minn. 


J. P. Stwpson (Q. 251), dry goods business for 24 years, | 


with wholesale houses in St. Paul, Minneapolis and Chi- 
cago. For 12 years has been familiar with L L sheet- 
ings. Thatif an order came for “ L L sheeting” he would 
understand it to mean Lawrence L L. 


MUER, salesman in retail dry goods house of Wil- 
liam Donaldson & Co. He understands LL ta mean 
sheeting 36 inches wide made by the Lawrence Mills. 


At Chicago, Ill. 


Rosert Hitt, jobber of dry goods for 20 years at Mil- 
waukee and Chicago, of the firm of Storm & Hill. Has 
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handled several L L’s, all in competition with the Law- 
rence. His trade extends into Illinois, Iowa, Nebraska, 
Dakota, Minnesota, Wisconsin and western half of Michi- 
gan. (Q. 1601) In this trade L L means a sheeting 
weighing four yards to the pound, 56 by 60, as regards 
warp and filling, and based upon Lawrence L L, or Law- 
rence L itself. (Q. 1602) His house receives daily orders 
for such sheeting as “ for so many pieces or bales of L L 
sheeting.” (Q. 1603) And such orders are understood to 
mean, and filled with, Lawrence L L. 


W.R. MacKeEnprick, buyer for cotton goods for Schles- 
inger & Mayer for over six years. Priortothat time with 
A. A. Stewart & Co., of this city, in their retail department. 
For ten years have been handling LL muslins. (Q. 
1702, &c.) During this time, should one ask about L L 
muslin, he would think of a medium-weight four-quarter 
sheeting, and prominently in his mind Lawrence L L. 
(Q.1709) Is familiar with other L L sheetings. (Q. 1708) 
Before he became familiar with the Badger State, Beaver 
Dam, and Aurora LL he would understand L L to mean 
Lawrence goods. 


CHARLES G. SLADECK, clerk at Mandel Bros. large 
retail store. (Q. 1742) When customers ask for L L he 
understands it to mean Lawrence. 


H. L. Pinney, salesman in the wholesale dry goods of 
Marshall Field & Co., the largest dry goods house in Chi- 
cago, and perhaps in the United States. With the firm 
twenty-one years. Is familiar with the sheeting stamped 
LL, and mentions Badger State, Beaver Dam, Hoosier 
State, Atlantic and Aurora L L. And knows of other 
brands, and all of which but the Atlantic comes in com: 
petition with the Lawrence L L. (Q. 1768) Should a 
customer order L L sheetings, and not designate any 
particular brand, he would suppose he wanted the Law- 
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rence. (Q. 1769, etc.) Up to the time the other L L’s 
come into the market there would be no question in his 
mind but that such an order meant Lawrence L L. 


C. H. Jones, salesman in the wholesale and retail 
house of A. S. Gage & Co. At one time in the retail de- 
partment of Schlesinger & Mayer and Marshall Field & 
Co. (Q. 1794) Should one ask for LL muslin he would 
understand it meant Lawrence L L. 


DuncAN CAMPBELL, salesman in the retail house of 
Charles Gossage & Co. for 5 years. (Q. 1845) For the 
past 18 months has been familiar with L L sheeting, and 
understands it to mean coarse brown sheeting manu- 
factured by the Lawrence Manufacturing Company. (Q. 
1851, etc.) This would be true, even though he had pre- 
viously sold him Shawmut LL. (Q. 1854) “TI call the 
Lawrence the L L sheetings.” 


ALFRED TAYLOR, salesman in the retail department of 
Charles Gossage & Co. Customers sometimes inquire for 
LL sheetings and he understands it to mean the Law- 
rence Mills. (Q. 1904) Sometimes customers ask for 
these sheetings without the word Lawrence. 


' F. W. Roepstorrr, dry goods clerk on Blue Island 
avenue. In business for 12 years. Buys for his house. 
(Q. 1918) During these 12 years, the first thing he would 
think of on hearing these L L’s would be Lawrence L L’s. 
(Q. 1916) That is its significance to him and his trade. 
(Q. 1917, etc.) When I asked my jobber for LL, and 
they are spoken of as LL, he asks me if I want the Law- 
rence. | 


Apo.tPH LURIE, retail merchant on Blue Island avenue. 
14 years in business in different parts of Chicago. (Q. 
1934) During this time he understands that L L muslin 
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means Lawrence LL. (Q. 1953) When he wants the 
Lawrence goods he orders “so many pieces of LL muslin.” 


CHARLES A. TEAGUE, clerk in the retail house of Car- 
son, Pirie & Co., Madison and Peoria streets. With them 
7 years. (Q. 2017) During this time he would under- 
stand persons offering L L sheetings to be offering Law- 
rence LL. And if a customer asked for Lawrence L L 
sheetings he would show him Lawrence LL. (Q. 2018) 
With his trade L L means Lawrence L L. (Q. 2020) He 
has handled the Beaver Dam and Badger State sheetings. 
(Q. 2033, etc.) He would not suppose that a customer 
meant Badger State L L when he asked for L L muslin, be- 
cause he would naturally expect him to ask for Badger 
State, and not L L. ae 


R. W. Youna, retail dry goods business on Blue Island 
avenue. (Q. 2050) LL means to him and his trade the 
Lawrence L L. He sometimes orders goods as simply 
“so many pieces of L L.” He orders such goods from 
John V. Farwell & Co. ; 


J. W. SPENGLER, retail dry goods business on Milwau- | 
kee avenue. In business 12 years, buys for his house, 
purchases L L muslin from Marshall Field & Co. (Q. 
2075) To him and his trade L L means Lawrence L L. 
(Q. 2080) Has handled the Badger State L L. (Q. 2156) 
If any one should ask for L L, I would give him Law- 
rence. 


. 


A. L. Guock, retail dry goods business on Blue Island 
avenue. Has handled the Lawrence, Aurora, and Badger 
State LL. (Q. 2148) Understands L L to mean the Law- 
rence LL. (Q. 2159) Understands L L to be the trade 
mark of the Lawrence Mills. (Q. 2187) Should one ask 
me for the L L sheeting I would hand him the Lawrence 
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B. MAnopt, retail dry goods merchant since 1860. 
Handled L L muslin 12 years. (Q. 2190) During this 
time should one mention L L he would understand him 
to mean Lawrence L L. (Q. 2191, ete.) This is the gen- 
eral understanding of the trade. Sometimes customers 
ask for L L, and he shows them Lawrence. | 


C. ErIcKson, owns two retail dry goods stores on Mil- 
waukee avenue. For15 years has handled L L muslins, 
Beaver Dam, Badger State, Shawmut, Pacolet, and At- 
lantic. (Q. 2267) If a party asked for L L muslin he 
would understand they wanted the Lawrence. 


And the following extracts from defendant’s testimony 
establish all that is contended for as to origin and man- 
ufacture, viz.: 


New York. 


Henry A. Copurn. If he wanted to buy Lawrence 
goods he would order them by letter only. (X Q. 217) 
H H H means four-yard cotton goods, made by the 
Graniteville Mills. (X Q. 220) The letter P in the trade 
means four-yard goods, made by the Atlantic Mills. (Q. 
221) Inthe tgade where any manufacturer has a large 
line of trade under any particular letters of the alphabet, 


_ those letters indicate certain grades of goods made by 


those particular manufacturers. (These are strong ad- 
missions from a witness who evidently is prejudiced 
against the theory that letters can be trade-marks. See 
X Q. 166, etc.) 


S. M. MILLIKEN, dry goods commission merchant and 
agent for the Pacolet L L and infringing goods. (X Q. 
359) “If the letter P had been applied to no other 
sheeting except the Atlantic goods the trade would un- 
derstand, in my opinion. If a person ordering P goods 
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they would send them Atlantic P, if the letter P had 
never been applied to any other grade of goods, or on 
other mills’ name, and it has been used a long time.” 
(Q. 350) To the same effect as above. 


At Louisville. 


JAMES G. CarTER. Before he handled other L L’s be- 
sides the Lawrence, and had no knowledge of any other 
L L’s, and if one should speak of L L sheeting I would 
think he had reference to the Lawrence. 


Levi BuumMe. Same admission as that of Carter. 
At Evansville, Ind. 

E. B. MorGan, Secretary and Treasurer of defendants, 
Evansville Manufacturing Co. (Q. 525) It is true that 
sheeting stamped with L L is known only to the trade as 
L L, and as such is distinguished from other grades of 
sheeting marked with the letters A, B, C, ete. 


JoHN E. Hupss, traveling salesman of the Evansville 
Manufacturing Company. (Q. 561) Has sold several L 
L’s, among them the Lawrence, and should a customer 
ask him for L L he would understand it to mean a coarse 
brown sheeting weighing four yards to the pound, and 
branded by one of the brands he has mentioned. (Q: 
665, ete.) He admitted he said it is not one time in fifty 
that customers specify any L Lthey want. The majority 
of his customers simply order L L sheetings. 


ANDREW Keck. Has handled several L L sheetings. 
Has sold the Lawrence for over ten years. (Q. 836) At 
that time should one ask for L L sheetings, he would 
have understood him to want the Lawrence goods. (Q. 
848, etc.) There is a distinguished class of sheetings 
known as L L. outs 
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At St. Louis. 


JOHN BucHANAN. (Q. 682, etc.) In substance that be- 
fore he knew of any other L Lsheeting but the Lawrence, 
and had he received an order for L L sheeting he would 
have filled it with the Lawrence goods. (Q. 702) “ My 
strong impression is that the house received hundreds of 
them seven or eight years ago.” (That 1s, orders for L L 
sheeting without specifying the brand.) 


N. B. Day. Has several LL sheetings giving their 
names. (Q. 733) They are frequently spoken of as L L 
sheetings. 

At Indianapolis, Ind. 

N.S. Byrat. (Q. 960, etc.) His house hasa four-yard 
goods stamped with L L, because the stamp of L L is 
generally known to the trade as four-yard goods, and no 
other letter will answer the purpose, as no other trade 
has been educated that way. 


At Aurora, Ill. 


R. Hopes. (Q. 63, etc.) L L means a brown cotton 
sheeting four yards to the pound, and made by one of 


the mills he has mentioned, which includes the Law- | 


rence. (Q. 105 to 109) He understands Shawmut L L 
to mean four-yard goods made by the Lawrence Manu- 
facturing Company and called ‘seconds, and that the 
word “Shawmut” is the word that indicates to him they 
are seconds. 


Witcox. (Q. 24, ete.) When he hears L L mentioned 
the Lawrence goods with others come to his mind. 


J.S. HAWLEY. (Q. 16) In the trade, how is this grade 
or quality of sheeting manufactured by the Lawrence 
Company known? A. By the name of LL. ‘(Q. 17.) 
How in the trade is this grade or quality of sheeting 
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manufactured by the Aurora Company known? A. The 


Aurora L L. (See X Q. 28, ete.) 


I. S. Smita, with John V. Farwell & Co. (Q. 48) Cus- 
tomers often ask for L L sheetings. (Q. 44 to 51) Such 
an inquiry he would understand to mean Lawrence 
goods, if the customer was from: Kansas or Missouri; if 
he was from Nebraska or Iowa he would be in doubt 
whether Lawrence or some other, but if he was from 
Wisconsin he would suppose he wanted Badger State or 
Beaver Dam. | 


Witson. (Q. 49 to 57) Should a customer ask 
for L L sheetings he would understand it to mean four- 
yard goods 36 inches wide, of the manufacture of the 
Lawrence, Badger State, Beaver Bam, Aurora, Shawmut, 
or Pacolet. (Q. 71) When there was only the Lawrence 
and Badger State in the market he would understand 
such an inquiry to have reference to the Badger State or 
Lawrence alone. : 


The Fraud and Deception of Defendant’s Use, 
as Shown by the Following Evidence. 


At New York. 


CHARLES S. Smitu. (Q. 895) Thinks the branding of 
four-yard goods with L L in the manner that the defend- 
ants have done would have a tendency to deceive the 
trade. (Q. 467) “ People, when they look upon this sort 
of thing, look for the L L, and they might be mistaken 
by the similarity to the L L.” (Q. 514) “The old L L 
has been a very great target.” 


H. E. Pace. (Q. 564) “It is not the way letters are 
made, but it is the letters themselves that make the 
trouble and mislead the customers.” (Q.581) The trade 
in general would be deceived by seeing the letters L L 
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At St. Louis. 


JoHN BucHanan. (Q. 682, etc.) In substance that be- 
fore he knew of any other L L sheeting but the Lawrence, 
and had he received an order for L L sheeting he would 
have filled it with the Lawrence goods. (Q. 702) “ My 
strong impression is that the house received hundreds of 
them seven or eight years ago.” (That is, orders for L L 
sheeting without specifying the brand.) 


N. B. Day. Has several L L sheetings giving their 
names. (Q. 733) They are frequently spoken of as L L 
sheetings. | 

At Indianapolis, Ind. 

N.S. Byrau. (Q. 960, etc.) His house hasa four-yard 
goods stamped with L L, because the stamp of L L is 
generally known to the trade as four-yard goods, and no 
other letter will answer the purpose, as no other trade 
has been educated that way. 


At Aurora, Lil. 


R. Hopes. (Q. 68, etc.) L L means a brown cotton 
sheeting four yards to the pound, and made by one of 
the mills he has mentioned, which includes the Law- 
rence. (Q. 105 to 109) He understands Shawmut L L 
to mean four-yard goods made by the Lawrence Manu- 
facturing Company and called ‘seconds, and that the 
word “Shawmut” is the word that indicates to him they 
are seconds. : 


Witcox. (Q. 24, etc.) When he hears L L mentioned 
the Lawrence goods with others come to his mind. 


J.S. HAwLEy. (Q. 16) In the trade, how is this grade 
or quality of sheeting manufactured by the Lawrence 
Company known? A. By the name of LL. ‘(Q. 17.) 
How in the trade is this grade or quality of sheeting 


W 
manufactured by the Aurora Company known? <A. The 


Aurora L L. (See X Q: 28, ete.) 


I. 8S. Smiru, with John V. Farwell & Co. (Q. 48) Cus- 
tomers often ask for L L sheetings. (Q. 44 to 51) Such 
an inquiry he would understand to mean Lawrence 
goods, if the customer was from: Kansas or Missouri; if 
he was from Nebraska or Iowa he would be in doubt 
whether Lawrence or some other, but if he was from 
Wisconsin he would suppose he wanted Badger State or 
Beaver Dam. 


Witson. (Q. 49 to 57) Should a customer ask 
for L L sheetings he would understand it to mean four- 
yard goods 36 inches wide, of the manufacture of the 
Lawrence, Badger State, Beaver Bam, Aurora, Shawmut, 
or Pacolet. (Q. 71) When there was only the Lawrence 
and Badger State in the market he would understand 
such an inquiry to have reference to the Badger State or 
Lawrence alone. ' me 


The Fraud and Deception of Defendant’s Use, 
as Shown by the Following Evidence. 


At New York. 


CHARLES S. SmitTH. (Q. 395) Thinks the branding of 
four-yard goods with L L in the manner that the defend- 
ants have done would have a tendency to deceive the 
trade. (Q. 467) “ People, when they look upon this sort 
of thing, look for the L L, and they might be mistaken 
by the similarity to the L L.” (Q. 514) “ The old L L 
has been a very great target.” 


H. E. Pace. (Q. 564) “It is not the way letters are 
made, but it is the letters themselves that make the 
trouble and mislead the customers.” (Q.581) The trade 
in general would be deceived by seeing the letters L L 
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stamped on four-yard sheetings, similar to Exhibits 3, 4, 
5 and 6, and led to believe that they were goods panto 
by the Lawrence Magufacturing Company. 


At Chicago, Il. "bd 

Ropert Hity. (Q. 1635) I believe that the trade in 

many cases have been deceived, and that the use of the 

L L on other sheetings has led retail dealers into the 
belief that they were buying Lawrence L L. 


M. I. Cooney. (Q. 2209) In his opinion the use of 
L L by the Pacolet Company on its goods would tend to 
deceive the trade or the public. (Q. 2293) Such use of 
LL is not in accordance with the best rules of commer- 
cial integrity. ‘ 


~ eee 2 


NaTHAN Hoparrt. (Q. 2341) He thinks the continued 
use by the defendants upon four-yard brown cotton of - de, 
LL would tend to deceive a substantial portion of the : 
trade or public. . 


H. L. Prxney, with Marshall Field & Co. (Q. 1779) 
“T think it has made it easier to introduce them, from | 
the fact they were branded LL.” (Q. 1781) “I would 
think that it had reduced our sales of Lawrence goods © 
by having these other goods. I know it has with my 
customers, for the reason that I don’t sell any Lawrence y 
L Lif I can sell these.” “ 


At New York. 


W.M.Smiru. (Q. 298) “ My experience has been that > 
they (jobbers) have pushed these goods (other L L’s) to 2 
the injury of the sale of the Lawrence L L.” 


At Philadelphia. 


Dovucuton & Howerr. (P. 100 and 101, Q. 601): , 
“We think persons sometimes suppose that other L L’s 
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are the same goods (as the Lawrence) with another brand 
upon them.” 
At Sedalia, Mo. 


H. W. Meusuoke. (Q. 631) “We can sell the average 
customers any muslin with L L on them at the same 
price, or for the same goods as the Lawrence L L.” (Q. 
632) “Fully half of our:customers familiar with the 
Lawrence L L could be deceived by seeing L L on other 
goods of other manufacturers by supposing them to be 

. the Lawrence goods.” 


J. W. Lyons. (Q. 646 to 652) When he has other L L 
sheetings in stock at the same time with the Lawrence, 
he has exposed for sale the other L L’s, and secreted the 
Lawrence L L. But at such times, if a customer should 
ask for L L muslin, he would sell the Lancaster or Beaver 
Dam, in preference to the L L. (Q. 663) Thinks he has 
ordered L L sheetings and got other L L’s; “but the 
jobber always sent explanation.” 


H. H. Marean. (Q. 669) Thinks he has received 
other L L’s when ordering the Lawrence L L. “I have 
received them with the understanding, though, that if I 
did not like them I could send them back. I believe 
Beaver Dam and several other sheetings we have had 
since. It seems to me that they wrote us they were out 
of Lawrence L L.” (Q. 670) I mean these L L sheet- 
ings were sent when I ordered Lawrence L L. (Q. 671) 
“Tt seems to me that Beaver Dam or some other, made 
down in Tennessee.” (Q. 674 and 675) The L L’s made 
in Tennessee, my impression is, comes from Samuel C. 
Davis & Co., St. Louis. (Q. 677 to 683) Itis my opinion 
that an ordinary customer would more than likely take 
these L L sheetings for the Lawrence. [See also X Q. 
684, etc., 691, etc., 697, ete.] (Q. 704) Thinks other L L’s 
were bought to take the place of Lawrence L L. 


idiseiitia tine Sieh tiki eh is eS aaa itt 
a ata RARE oa sis pers an canemeann apes 


bya 


SEER MEA IE: AE EET ETE IT RTS: ENE Sa LITT ena 
: bag on 
v . Poe ails igen ay CE A: ae Te PE PRE TD SRE ok ge) aye 
Se ; ; eerie as TNE ri Saw. 
ryrghee ny eas Berna iE RATS Bruhn Dey jars ha a 


82 


At Kansas City. 


GrorGE R. CHuMASERO. (Q. 728 to 730) Has received 
orders for L L sheetings; understood it to mean Law- 
rence, when they had Lawrence, and when out of L L, 
supplied other L L’s in place. 


E. B. Wrnaate. (Q. 770) His house has L L sheeting 
stamped Kaw River, made by Mackay, Nesbit & Co 
(Evansville Cotton Manufacturing Co.) (Q. 775) These 
and other L L’s he mentioned made by the same parties 
come in direct competition with the Lawrence. (Q. 777) 
Also handles Aurora L L’s. (Q. 783, &c.) Sold on a 
guarantee as to future price, and he thinks the price of 
Lawrence L L fixes the market price. (Q. 786 to 796) 
These other L L’s are sold at the same price with the 
Lawrence, less freight ; that is to say, they buy the Law- 


“rence at Lowell, Mass., and pay the freight, but other 


L L’s are sold to come at the same price as the Lawrence, 
but delivered freight free. 


JAMES H. Dayton. (Q. 850, 866, &c.) My idea is if they 
(the merchants) ordered a L L they would put in most 
anything, except the Lawrence. (Q. 868 to 870) He 
knows that other L L’s have been sent instead of the 
Lawrence, and returned “ because they were not ordered.” 
(Q. 871) I know that other L L’s have been substituted 
when they could put in a great many goods. (Q. 872) 
He thinks the house he has mentioned have kept the 
Lawrence L L’s out of sight for the purpose of putting 
on the trade other L L’s they had in stock. 


St. Joseph, Mo. 


C. B. Sanpers. Thinks the firm has sold Crescent City, 
Badger State, and Beaver Dam LL. (Q. 944, 951) Has 
tried to establish the Badger State and other L L’s exclu- 
sive of Lawrence. (Q. 956) He receives orders for such 
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goods “simply as so many pieces of LL.” (Q. 957, &c.) 
: And are filled mostly with Badger State L L, or any 
other L L we have the greatest quantity of at the time. 


JosHuA Motrer. (Q. 1002) His house has handled 
the Aurora and Hyde Park LL. (Q. 1005) Hyde Park 
LL is made by Mackey and Nisbet, and is their private 
brand. 

At Omaha, Neb. 
. Jas. J. Brown. (Q. 1052) Has handled Badger State, 
Pensacola, and Beaver Dam, in addition to the Lawrence. 


. When receiving an order for L L, and out of Lawrence 
‘ L L, [have substituted Badger State and Beaver Dam. 


° EK. A. Hovanron. (Q. 1070) His house has handled 
the Baltic, Badger State, Hoosier and Lancaster L L, be- 
sides the Lawrence. (Q. 1073) Have made special effort 
to sell these other L L’s in preference or in lieu of the Law- 
rence. (Q. 1076) When they are out of Lawrence L L, 
have filled orders for L L, or Lawrence L L sheetings, 
with any other of the L L’s mentioned. 


- At Council Bluffs. 


Simon EIsEMAN. (Q. 1123, etc.) The salesmen might 
make an ordinary customer believe, by L L being on the 
sheeting of the same class as the Lawrence L L, that 
they were Lawrence L L goods. 


| 

° 

: 

¢ 

q 

¢ 

‘ 

i At Winona. 

Py E. WitiiaMs. (Q. 1203) His house has sold Badger 
; State, Beaver Dam, King Hill and Island Park L L, the 
; last two being private brands; also higher and made by 
‘ Aurora Manufacturing Co. (Q. 1204) And since his 
house has got these L L’s they have not sold the Law- 
rence. (Q. 1208) Has had a difficulty to persuade the 
merchants to handle these L L’s instead of the Lawrence. 
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AuF. Brooks. (Q. 1251) In that section of the coun- 
try the laboring and poorer classes buy L L sheetings. 
(Q. 1252, etc.) He thinks such customers would likely be 
deceived in supposing that sheetings with L L on them, 
without any other name, as prominent as the Badger 
State, would be deceived in thinking them the Lawrence 
goods. 


At Red Wing, Minn. 


CLIFFORD BELANGER. (Q. 1301) If we want Lawrence 
L L we order it as Lawrence L L. (Q. 1302) We have 
sometimes ordered the Lawrence L L and received 
Beaver Dam or Badger State instead. Sometimes we 
have ordered the Badger State L L, and got the Law- 
rence L L.” 


A. H. Boxrup. (Q. 1338) Should he get an order for 
Lawrence L L and was out, but had Beaver Dam or 
Badger State, he would substitute the one on hand for 
the Lawrence L L. 


At Hastings, Minn. 


F. W. Meyer. (Q. 1478) “ We ordered Lawrence L L 
and received Beaver Dam L L in its place.” 


At St. Paul. 


C. J. McConvitite. (Q. 1490) His house handles 
Badger State, Beaver Dam, Graniteville, Hoosier, and 
Aurora L L besides the Lawrence. (Q. 1493) Frequently 
receive orders for such sheetings as “L L sheetings.” 
(Q. 1494) And they are filled by giving the customers 
any of the other L L’s mentioned. (Q. 1523) He be- 
lieves it to be a fact that to the extent that the other L L’s 
are mentioned or sold in the market, that they have 
taken away the trade of the other, Lawrence L L. 
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C. O. Kriecer. (Q. 1555) His house has handled 
Housewife, Indian, Badger State, Beaver Dam and Aurora 
L L besides the Lawrence. (Q. 1556, ete.) His house 
receives orders for L L sheetings, and they are filled 
‘7 wholly with some of the ather brands mentioned, because 
‘ there is less margin or profit on the Lawrence L L. 
: (Q. 1567) It is a fact that the Lawrence L L at times are 

| kept hid, and not sold unless specially asked for. 


| At Minneapolis, Minn. 

' : J. P. Simpson. (Q. 251) An order for L L he would 
| understand it to mean Lawrence L .L, and if they had 

‘ | them would fill them with Lawrence L L; but if not 

é would fill them with Badger State L L. Mackey, Nisbet 

t & Co. made a L L sheeting fer his house and branded it 

° Minneapolis L L. 

‘ At Chicago, Ill. 

s | Rosert Hitt. (Q. 1617) Wisconsin L L is his private 

to brand made by the defendant, the Beaver Dam Cotton 

J Mills, and was so branded “for the purpose of meeting 


| the competition created by other brands of L L which 
| are simply in my estimation -counterfeits of Lawrence 
L L. (Q. 1618) Nearly every house in the West and 
Northwest adopts a private stamp on one or other of 

the four-yard cottons made by the different mills, and 

stamps them L L, or have them stamped L L, to the 

end that competition with the Lawrence L L may be 

- made and is made a matter of personality in every job- 
PY bing house. (Q. 1620) “We have sometimes given 
: western and southern L L so much preference that we 
, have removed the Lawrence L L from our stands and 
counters, keeping them out of sight, and selling in pre- 

, ference the western and southern goods. (Q..1621) This 

| has been done to the detriment of the sale of L L’s 
made by the Lawrence Company. (Q. 1622, etc.) We 
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Wit 5 : have sold the Badger State, Beaver Dam L L and other 
A L L’s made by the Aurora Cotton Mills and the Evans- 

aie ville Cotton Manufacturing Company. (Q. 1633, etc.) 

Hie We have received orders for L L sheeting and filled b 
them with any other L L’s but the Lawrence. (Q. 1635) . 
I believe that the trade in many cases have been deceived, and 

that the use of L L on other sheetings has led retail dealers into 
the belief that they were buying Lawrence L L. 


The following is from Defendant’s Testimony: 


ERNEsT 8. Hopsss. (P.399)Superintendentof the Aurora 
Mills since March 15, 1884. (Q. 170) The mill began to 
manufacture brown sheeting October 1, 1884, and to put 
L L on its four-yard goods. (Q. 196) He has known 
the significance of L L for six or eight years. (Q. 248) He 
was instrumental in having defendant put L L on four- 
yard sheetings. (Q. 256) L L stamped on such sheetings i 
with blue ink, same as Lawrence, and the same relative | 
position as L L onthe Lawrence, and it was done with 
a design, and he thought at the time they would be in 
competition with the Lawrence L L’s, and they expected 
L L would be seen by the buyer. (Q. 277) They stamped 
L L with a private brand for their customers. But on 
instruction from defendant’s lawyer he refuses to tell for 
whom. 


REvuBEN Hosps. (P. 416) Director of the Aurora Com- 
pany. (Q. 74) He was instrumental in the selection of — 
L L on its four-yard sheetings. (Q. 87) He was then & 
familiar with the Lawrence L L’s. | Pi 


EK. B. Moraan. (P. 304) A partner of .the firm of 
Mackey, Nisbet & Co., and also Secretary and Treasurer 
of the Evansville Manufacturing Co., for ten years. 
(Q. 448. ete.) His company commenced to brand L L on 
its sheetings 7 years ago, 7. ¢.,in 1879. (Q.504) Adoption 
and change of brands was done by Mackey, Nisbet & Co., 
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selling agents of the gountry. (Q. 505) He has known 
of the L L sheetings made by the Lawrence Manufactur- 
ing Co. 10 or 12 years. His company is accustomed to 
brand its four-yard sheetings with L L, and with private 
brands of its customers. (Q. 507) He mentioned the 
following as some of the private brands, but prefers not 
to give the names of the “customers for whom they are 
branded, because they prefer not to be known,” to-wit: 
Lancaster, Binghampton, Indiana, Missouri Valley, 
Adirondack, Hyde Park, Minneapolis, Kaw River and 
Wabash L L’s. There are others we have branded a few 
for but I cannot recall their names. (Q. 508, etc.) There 
is nothing on such private brands to indicate for whom they 
are made, or by whom. (Q. 513) The reasons given by his 
customers that they do not desire it known was, “that they 
did dot want their competitors to know where it came from.” 


At New York. 


H. A. Copurn. (P. 16) A buyer of dry goods for out- 
of-town houses since 1873. (Q: 121) Would not take Ap- 
pleton X X unless Upham, Tucker & Co. would put L L 
on it. 


E. P. Smith. (P. 280.) (P. Q. 264, ete.) He handles 
a four-yard sheeting branded Matthews’ L L; made by 
the Matthews Cotton Mill Company, Alabama. (Q. 293) 
Such goods are in competition with the L L’s of the Law- 
rence Manufacturing goods. 


JoHN BucHANAN. (P. 323, W. 675) Purchased Law- 
rence L L sheetings 15 or 16 years ago. Now handles 
mostly goods of southern manufacture. (Q. 677) Any 
sheeting with L L on it means a four-yard sheeting. (Q. 
681) Has handled the Adirondack L L and several other 
brands he cannot remember. (Q. 695) “ Once ina while 
a customer would come in and would have nothing but 


- 
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Lawrence L L, we could sell him at, the price or pass the 
customer; we often refused to sell them.” (Q. 693) A 
great many times we would not sell Lawrence L L unless 
compelled to do it, because we lost money on it. 


N. B. Day. (P. 329, W. 717) His house has handled 
Peerless L: L, Palmatola, Adirondack, Aurora, Beaver 
Dam, Graniteville, Pacolet, Forrest City, Atlantic, and 
Hoosier State L L, made by the Peerless Cotton Mills; 
they so stamped them by his request. (Q. 731) Palma- 
tola and Hermitage by the Nashville Cotton Mills. Adi- 
rondack by the Evansville Cotton Mills. (Q. 732) The 
Gregory is a private brand. (Q. 737) There is a benefit 
by having L L stamped on sheetings. (Q. 738) And we 
have Peerless L L and Gregory specially stamped for our 
house in order to avail ourselves to the trade of this bene- 
fit, with more particular reference for having a brand for 
which they are obliged to come to us to buy. 


At Indianapolis, Ind. 


N. S. Byram (p. 249, q. 958, etc.) He handled Wabash 
L L, a private brand made by the Evansville Manufactur- 
ing Cotton Company at his request. (Q. 961 to 965) He 


_ has them so stamped to indicate to the trade that they are 


four yards to the pound; no other letter will convey the 
same significance to the trade, unless they are educated 
that way. (Q. 968, etc.) He knows of other four-yard 
goods stamped with other letters, and the reason he 
did not select one of these other letters, “was that the 
quality of other four-yard goods are not the same, and 
L L not only designates the weight but the quality of 
the fabric as to fineness of the thread of which it is com- 
posed, together with what is known to the trade as the 
count or number of threads to thesquareinch. (Q. 976) 
The Lawrence Manufacturing Company built up this reputa- 
tion to the trade twelve or fifteen yearsago. (Q. 980) It isa 
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benefit to his trade to have L L on the sheetings. (Q. 981) 
He sometimes pushes Wabash L L in preference to the 
Lawrence L L’s. (Q. 982) He sometimes keeps the Law- 
rence concealed froin off his tables and exposes to view 
the Wabash L L’s. (Q. 991) He had L L put on his 
goods in order “ to get whatever benefit there was, for the 
reason of the fact that they were standard L L’s.” 


At Cincinnati, Ohio. 


E. W. Stimson (p. 348, gq. 1057) Has handled the 
Hoosier L L (Q. 1070, etc.) His house has sold other L 
L’s in preference to the Lawrence while he had the Law- 
rence in stock, “ because there was a better margin in other 
L L’s than the Lawrence,” and have concealed the Lawrence, 
keeping other L L’s exposed to view. (Q. 1080) He thinks 
it was an advantage to his trade by having L L stamped 
on his private brand. (Q. 1084) There is nothing on it 
to state for whom or by whom they were named. 


GEORGE M. Goopwin. (P..382) The treasurer of the 
defendant company since 1864, and has the general man- 
agement of the business of the company ; is its executive 
officer. (P. 162) (Q. 269, etc.) He has frequently visited 
numerous cotton mills in the United States, and has 
known the reputation of the Lawrence L L for 6 years, 
more or less. (Q. 272) Commenced branding his four- 
yard goods with L L 18 months or 2 years ago. (Q. 273) 
Before he adopted the use of L L on his four-yard goods, 
he branded them “exactly as now, minus the L L,” the 
brand being the Cumberland sheetings 4—4, “Cumber- 
land ” being in one line, with an open-face letter “sheet- 
ing” being in a line immediately under it, and 4—4 1m- 
mediately under “sheetings.”. (Q. 276, etc.) He has 
endeavored to keep himself informed on the market 
price of the brands of goods that come in direct compe- 
tition with the manufacturers of his company. (Q:284) 
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He sold his four-yard goods to a larger extent in the St. 
Louis market before they were branded LL. (Q. 290) 
“Tt isa fact that it was suggested to us to affix L L to our 
Cumberland stamp by our customers, the reason being stated 
that L L had grown and accepted by the trade as a dis- 
tinctive mark for four-yard goods, and inasmuch as Cum- 
berland sheeting came under that class, it should carry 
a distinctive mark four-yard goods.” (Q. 291) And it 
was in pursuance of such suggestions that he adopted L L 
on his goods. 3 


Atlantie L L. 


Extracts from Defendant’s proof. 


At Lawrence, Mass. 


JONATHAN C. BowKER. (P. 257) Bookkeeper for the 
Atlantic Mills for thirty years. (Q.5) The Atlantic 
Mills stamped L L on its sheetings since 1862; there have 
been interregnums. * * * The weight, yards per pound, 
as we call it, of the first made average 4.30 yards to the 
pound. About a year after the first were made, it was 
changed to 4.56 yards tothe pound. Lateron * * * in 
1872, the weight of the goods was changed to five yards 
to the pound. In 1862, I have already given it, was 4.56 
yards per pound. Then, as I have said, it was not con- 
tinuous. (Q. 6) “There were no LL goods made, what 
we call the LL goods, in the year ending May 8, 1863. 
We commenced making them again in the summer of 
1864, and continued for one year, then there was another 
interregnum from June, 1865, to January, 1872. * * * 
They have been made continuously since that time.” 
(Q. 15) The Atlantic Mills stamped its goods L L in 1862, 
“anda comparatively small amount.” (Q. 16) The book 
shows an average yard per pound, for the six months 
ending May 10, 1862, to be 4.568 of a yard to the pound. 
(Q. 17) From May 10, 1862, to May 14, 1864, the Atlantic 
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Mills did not stamp any of its goods with LL. (Q. 18) 
Those made in 1864 “ were of the average weight of 4.749 
yards to the pound.” (Q. 19) And so stamped them for 
a year, until about same time of 1865. (Q. 20) “For the 
six months ending June 10, 1865, the L L’s averaged 
4.7873 yards per pound. (Q. 21, etc.) From 1861 to 1868 
the Atlantic Mills branded their sheetings with several 
letters of the alphabet, and its four-yards sheetings were 
branded with the letters F K FE and B. 


BowKER, recalled—(P. 262) And stated in answer to 
question 36, that the Atlantic Mills, in the early part of 
1860, stamped a sheeting with LL that weighed 4.198. 
yards to the pound, and to question 37, he stated that at 
the same time this mill made a sheeting with a single L 
on them, that is for the six months ending 1860, which 
averaged 3.892 yards to the pound (@. e.) a four-yard 
sheeting. 


Extracts from Complainant’s Testimony as to Atlan- 
tic “LL.” 


At Boston. 
E. E. Witson. (Q. 149, ete.) The Atlantic LL is a 


different class of goods and a distinctive sheeting from 
the Lawrence L L. 


At New York. 


W.M. SmirH. (Q. 290, ete.) The Atlantic L Lis not 
of the same kind, quality, and grade of goods as the Law- 
rence LL; it is an entirely different grade of goods. (Q. 
292, etc.) They are five-yard goods, and are not put in 
competition with the trade with the four-yard goods. 


CHARLES S. SmituH. | (Q. 494) And the statement of 
the witness at the close of his testimony (P. 91) should be 
read together, the substance of which is that twenty-four 
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years before he was “a partner in 8S. B. Chittenden & 
Co. at one time, and that firm was the largest sellers for a 
considerable time of anybody in the trade of Atlantic 
goods. I bought them myself when I was a partner of 
Chittenden.” (Q. 495, etc.) “To the best of my recollec- 
tion, although the largest buyer of Atlantic goods at that 
time, I never myself bought an L L that I can recollect. 
The production of that null on this article was not much 
consequence to the trade. I never recollect an Atlantic L L, 
except as a five-yard sheeting, or about that.” (Q. 497) 
“T was a very large buyer of Atiantic sheeting from 1857 
to 1861 and 1862, probably the largest buyer in the United 
States, I think. I do not recollect that I ever bought a 
bale of Atlantic L L. We used to buy Atlantic A and 
Atlantic L, and several of their brands very largely, and a 
brand they called Specific, but I cannot recall that I ever 
bought a bale of L L, and I did not know they made them 
at that time.” (Q. 498) “I do not recollect that they 
were ever made, that is when I was a buyer of the goods. 
I have known that these goods have been made, but they 
have been made in such small quantities that they have 
made no impression upon my mind as a large buyer of 
domestic goods. I would not go back as far as that, 
nothing like it (7. ¢., that the Atlantic L L’s were made 
twenty-four years ago). I donot recollect anything about 
them, except as a five-yard article in a small way.” (Q. 
641) I did not know that they had actually done it (7. e., 

that the Atlantic Mills had stamped any of its sheetings 
L L), until the time this suit was commenced, I believe ; 
I know it was entirely new to me at that time. (Q. 540) 
And LL on these made by the Atlantic Mills repre- 
sented five-yard sheetings and did not come in competi- 
tion with the Lawrence L L “the least in the world,” nor 
‘with any other four-yard goods. 


M. I. CootEy. (Q. 2296) The difference between the 
L L’s and the Atlantic L L’s is in the weight of the goods; 
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they are never confounded for each other, for just the reason 
of the weight in the goods. (Q. 2297) I should say that 
the difference was largely defined. 


At Kansas City. 


Gro. R. CHuMASERO. (Q. 725) The Atlantic L L’s are 
fine brown, not heavy brown. They do not come in con- 
tact with the Lawrence L L. (Q. 826) And are known in 
the trade as Atlantic L L. 


E. B. WinGate. (Q. 760, etc.) The Atlantic L L’s are 
a five-yard goods, and do not come in competition in the 
market any way with the four-yard goods. 


Jas. H. Dayton. (Q. 842, ete.) He knows of the At- 
lantic L L, which was a five-yard goods. It was a differ- 
ent grade of goods, and did not come in contact with the 
Lawrence L L’s. (Q. 904) “I lost sight of the Atlantic 
L L goods when speaking of four-yard goods. 


At Winona. 


EK. WitirAMs. (Q. 1201, etc.) Handled Atlantic L L’s, 
a somewhat lighter goods than Lawrence L L’s, but he 
does not know the weight. (Q. 1223) Jt does not come in 
contact with the Lawrence L L’s. 


Aur. Brooks. (Q. 1257) Never had Atlantic L L’s. 


At Red Wing. 


CLIFFORD BELANGER. (Q. 1504, etc.) Has not handled 
the Atlantic L L’s very much, not enough to know by 
what class of persons it is used, and does not know its 
weight. 


A. H. Boxrup. (Q. 1852) Does not think he ever han- 
dled Atlantic L L. 
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At Hastings. 


D. E. Eyre. (Q. 1875) Never handled the Atlantic. 
Thinks he has seen it a good many times. 


GEORGE H. Ginuertr. (Q. 1445) “I do not remember 
handling the Atlantic; I think I have.” 


At St. Paul. 


C. J. McConvinie, with large jobbing house. (Q. 
1504) Does not think he has ever handled Atlantic L L. 
Does not remember that he ever bought them. (Q. 
1505) Nor to have seen them in any jobbing houses. (Q. 
1506) Thinks he has seen them quoted, but is not sure. 


At Chicago. 


Ropert Hi, large jobber. (Q. 1593) Four-yard 
sheeting does not come in competition with five-yard 
sheetings ; “standard sheetings compete with other stand- 
ard; four-yard sheeting with other four-yard sheetings ; 
five-yards with other five-yards. (Q. 1608) Atlantic L L’s 
does not come in competition with other L L’s, simply because 
there 1s a difference in weight, in texture, in value, and in the 
manner in which it is put up.” (Q. 1681) L L on Atlantic 
goods “ cannot by any possibility have any significance 
as regards value or texture, because it is different in 
weight, different in texture, and different in manner in 
being putup.” (Q. 1632) So far as Atlantic L L is known, 
these differences are known to the trade. If I might be al- 
lowed to qualify that, I would say that the production 
of the Atlantic L L is exceedingly small, and it ts not a 
common factor in general jobbing stock.” (Q. 1644) He 
understands L L branded on Atlantic goods to indicate 
a so-called five-yard sheeting. (Q. 1687) I have not 
known Atlantic L L longer than 15 years. I have 
known Atlantic A and Atlantic P longer than that, say 
20 years. 7 
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W. R. MacKenprick. (Q. 1712) The Atlantic L L is 
understood to be a five-yard goods. (Q. 1717, ete.) Jt 
does not come in competition with the Lawrence L Lon ac- 
count of its being much lighter in weight. (Q. 1721) 
Atlantic L L is known to the retail trade, to those famil- 
lar with the brand, as a distinctive sheeting from the 
Lawrence L L. (Q. 1722) It is different to the eye and 
feel. (Q. 1724) I understand Atlantic L L to meana 
light weight fine brown muslin, and Lawrence L La 
medium weight coarse brown muslin. (Q. 1725) And 
the majority of his customers know this distinction. (Q. 
1727) When a customer asks for a fine brown muslin he 
would show him the Atlantic L L for a fine light weight, 
and not the Lawrence L L. (Q. 1738) Ido not think that 
the province of the one sheeting is the same as the other under 
any circumstances. 


H. L. Prnney, with Marshall Field & Co., wholesale 
department. (Q. 1766) Atlantic L L’s do not come in com- 
petition with the other L L’s mentioned. : 


DuncAN CAMPBELL, with Charles Gossage & Co. (Q. 
1861) Does not remember to have handled Atlantic L L. 


C. A. Teaaur, With Carson, Pirie & Co. (Q. 2032) 
Never handled Atlantic L L’s. 


R. W. Youne. (Q. 2060) Never handled Atlantic L L’s. 


J. W.SPANGLER. (Q. 2085) The difference between the 
Atlantic and Lawrence L L “is one is fine and the other 
is coarse.” 
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May ir PLEASE THE CouRT: 

In addition to the statements contained at page 55 et 
seg. of appellants’ general brief, we beg respectfully to 
submit the following, upon the suggestion made by ap- 
pellee, that the Court should, sua ‘sponte, dismiss this 
appeal for want of jurisdiction. 

If appellee desired to raise the question it should have 
done so by a regular motion under the rules, with three 
week’s service of the motion papers and with an oppor- 
tunity to appellant to file affidavits in reply, in connec- 
tion with which, proper proceedings might have been 
taken by appellant to compel appellee to disclose further 
material facts. 7 

If doubt remains upon this question, it certainly would 
be inequitable to dismiss this appeal and then practically 
affirm the decree below, and practically deny all rights 
in, and all relief to appellant, without opportunity either 
in this Court, or by an inquiry in the Court below, to 
further ascertain and present the mathematical side of 
the matter. 
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If the question is raised by the Court it stands upon 
the allowed petition for the appeal, with the supporting 
affidavit of Veeder (pp. 479-484). 

The defendant’s affidavits filed below are wholly in- 
sufficient to show want of jurisdiction. Complainant 
showed a prima facie case by its sworn petition, setting 
forth that “the exclusive use of said letters (Iu L) as against 
this defendant, if judicially confirmed to your petitioner, 
would be hereafter to your petitioner of the value of more than 
$10,000.” (Folio 704.) 

This allegation was sufficient to give this Court juris- 
diction. The exclusive use, as against the defendant, is 
the object of this suit. This is the “ matter in dispute ” 
within the meaning of the statute, namely, whether the 
defendant shall be enjoined from using the letters “LL,” 
and whether, as against the defendant, the complainant 
shall have the exclusive use thereof. 

Defendant’s affidavits nowhere meet this allegation. 
They are confined to statements as to the actual “ net 
profits” made by defendant on the goods sold by it 
under this trade-mark. They state that the petition for 
the allowance of the appeal was sworn to by one Veeder, 
who is alleged to be a business associate of complainant’s 
solicitor, and not a cotton manufacturer. They further 
state that he could not possibly know the profits made 
by defendant. But it was not at all necessary, in order 
‘to enable Mr. Veeder to swear to the value of the exclu- 
sive use of the complainant’s trade-mark, as against 
defendant, to know the profits made by defendant. De- 
fendant may have sold its goods constantly at-a loss, and 
may have done so for the very purpose of cutting into 
the sales of complainant, and establishing a reputation 
for its own goods, which it might subsequently turn to 
its profit; or defendant may have been unfortunate or 
unskillful in the management of its business, so that the 
expense of manufacture may have been out of all proper 
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proportion to its sales, or may have been grossly wasteful 
or extravagant. 

Shall it be said that for this reason complainant shall 
have no right of appeal to protect a valuable trade-mark 
from infringement? Surely not. The test is, what is 
the value to complainant of the right sought to be pro- 
tected? Mr. Veeder could swear to this value if he knew 
the total value of the annual output of complainant’s 
mills under the LL trade-mark, and if he knew facts 
defendant’s infringement and defendant’s competition 
from which, as a reasonable man, he could conclude that 
under the “ LL.” mark would reduce complainant’s sales 
or complainant’s profits on sales by at least $10,000. Is 
there anything to show that Mr. Veeder did not have 
such knowledge? Nothing. Having so sworn, there is 
a prima facie case made for appeal which can only be 
overcome by positive proof on the part of the appellee. 
There is nosuch proof. Defendant’s affidavits are wholly 
confined to the question of profits made by defendant. 
And even as to these profits we have only the vaguest 
conclusions of the affiants. The statements are confined 
to the amount of “net profits derived from the production 
and sale of Cumberland LL goods” (see fol. 709). But 
how are the net profits arrived at? After deducting 
losses on bad debts, wear and tear of machinery, salaries 
of officers, interest on bonded indebtedness, and all other 
expenditures of defendant’s business? It would seem so. 
At any rate, it may beso. But surely that is not the 
meaning of the term “profits” as against the infringe- 
ment of a patent or of a trade-mark. 

Defendant does not give us a single fact or figure by 
which we can verify this conclusion as to net profits and 
determine whether they are or are not the prefits which 
we could recover if successful in this suit. Defendant 
does not give us the number of yards sold by it nor the 
price per yard. This would be the true way to show how 
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much or how little complainant had suffered from de- 
fendant’s infringement or from defendant’s competition. 

The appellee’s very late suggestion to dismiss the appeal, 
as set forth in the affidavits below and in the brief of coun- 
sel, is based upon an entire misapprehension of what is 
the “ matter in dispute ” in this suit. It is assumed and 
argued that the “ matter in dispute” isthe amount which 
the complainant, if successful, could recover from the de- 
fendant by way of profits; but this is not correct. The 
amount of the money judgment which we could obtain 
is not the only nor the principal “matter in dispute.” 
We seek an injunction to prevent infringement, and, as 
we have already said, that is equivalent to obtaining the 
exclusive use of our trade-mark. The value of that ex- 
clusive use as against the defendant 1s the test and not 
the amount of defendant’s profits. 


How is that value to be determined. Manifestly by — 


first ascertaining the extent of complainant’s sales under 
the trade-mark and then determining as best we can the 
extent to which those sales and. our profits may have 
been, or may hereafter be, diminished by defendant’s 
infringement and competition under this trade-mark. 
We cannot expect to arrive at absolute accuracy on this 
subject. The nature of the case precludes absolute accu- 
' racy. It must be largely a question of inference and 
judgment. But we should not be deprived of all right 
of appeal to protect our valuable rights merely be- 
cause we cannot now figure out to a certainty the 
exact amount of our injury or damage from defendant’s 
infringement or the exact value of our exclusive use. It 
- should be sufficient that the Court can find facts in the 
record from which it may reasonably be inferred that 
this exclusive use is worth more than $5,000. 
Now, we have in this case the sworn petition contain- 
ing the statement above set forth, which is not met by 
the affidavits of the defendant that the value of the ex- 
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clusive use of complainant’s trade-mark as against 
defendant would be more than $10,000. 

We have, further, the allegation also entirely uncon- 
tradicted by defendant’s affidavits, that the damages on 
account of the continued use by defendant of said letters 
heretofore “would, upon a proper accounting, be found 
by the court to be, exclusive of costs, a sum in excess of 
$5,000.” (Fol. 705.) 

Then we have the further allegation that “the effect 
of this opinion and judgment of this Court, both in law 
and in fact, is to cancel and annul said trade-mark as to 


- all parties in the United States pending the obtaining of 


the opinion and mandate of the Supreme Court of the 
United States herein, and that the opinion and mandate 
of said Supreme Court in this present case, upon such 
appeal as is now prayed, would have the effect either to 
confine said exclusive use of said letters to your petitioner 
or to annul and cancel said trade-mark so claimed by 
your petitioner, and that said alleged trade-mark and 
said exclusive use are of the value to your petitioner of 
upwards of $50,000 as aforesaid.” . (Fol. 705.) We may 
concede, for the purposes of the argument, that we cannot 
maintain our appeal by showing the effect of this suit 
collaterally upon other controversies, yet when the very 
matter in controversy is the exclusive use of our trade- 
mark, we surely have the right to show the value of such 
exclusive use as a basis for determining the amount in 
controversy as against the defendant in this suit. 
Turning to the testimony, we find the total output of 
“LL” cloth by complainant from October 26, 1866, to 
October 31, 1885, to be 214,119,594 yards, being an 
average of over 11,000,000 yards per annum; or, taking 
the last three years of this period, we have an average of 
over 22,000,000 yards per annum (see table at page 27 of 
the Record). Now, assuming that this was sold at an 
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much or how little complainant had suffered from de- 
fendant’s infringement or from defendant’s competition. 

The appellee’s very late suggestion to dismiss the appeal, 
as set forth in the affidavits below and in the brief of coun- 
sel, is based upon an entire misapprehension of what is 
the “ matter in dispute ” in this suit. It is assumed and 
argued that the “ matter in dispute” is the amount which 
the complainant, if successful, could recover from the de- 
fendant by way of profits; but this is not correct. The 
amount of the money judgment which we could obtain 
is not the only nor the principal “ matter in dispute.” 
We seek an injunction to prevent infringement, and, as 
we have already said, that is equivalent to obtaining the 
exclusive use of our trade-mark. The value of that ex- 
clusive use as against the defendant is the test and not 
the amount of defendant’s profits. 

How is that value to be determined. Manifestly by 
first ascertaining the extent of complainant’s sales under 
the trade-mark and then determining as best we can the 
extent to which those sales and our profits may have 
been, or may hereafter be, diminished by defendant’s 
infringement and competition under this trade-mark. 
We cannot expect to arrive at absolute accuracy on this 
subject. The nature of the case precludes absolute accu- 
racy. It must be largely a question of inference and 
judgment. But we should not be deprived of all right 
of appeal to protect our valuable rights merely be- 
cause we cannot now figure out to a certainty the 
exact amount of our injury or damage from defendant’s 
infringement or the exact value of our exclusive use. It 

- should be sufficient that the Court can find facts in the 
record from which it may reasonably be inferred that 
this exclusive use is worth more than $5,000. 

Now, we have in this case the sworn petition contain- 
ing the statement above set forth, which is not met by 
the affidavits of the defendant that the value of the ex- 
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clusive use of complainant’s trade-mark as against 
defendant would be more than $10,000. 

We have, further, the allegation also entirely uncon- 
tradicted by defendant’s affidavits, that the damages on 
account of the continued use by defendant of said letters 
heretofore “ would, upon a proper accounting, be found 
by the court to be, exclusive of costs, a sum in excess of 
$5,000.” (Fol. 705.) 

Then we have the further allegation that “the effect 
of this opinion and judgment of this Court, both in law 
and in fact, is to cancel and annul said trade-mark as to 


- all parties in the United States pending the obtaining of 


the opinion and mandate of the Supreme Court of the 
United States herein, and that the opinion and mandate 
of said Supreme Court in this present case, upon such 
appeal as is now prayed, would have the effect either to 
confine said exclusive use of said letters to your petitioner 
or to annul and cancel said trade-mark so claimed by 
your petitioner, and that said alleged trade-mark and 
said exclusive use are of the value to your petitioner of 
upwards of $50,000 as aforesaid.” . (Fol. 705.) We may 
concede, for the purposes of the argument, that we cannot 
maintain our appeal by showing the effect of this suit 
collaterally upon other controversies, yet when the very 
matter in controversy is the exclusive use of our trade- 
mark, we surely have the right to show the value of such 
exclusive use as a basis for determining the amount in 
controversy as against the defendant in this suit. 
Turning to the testimony, we find the total output of 
“LL” cloth by complainant from October 26, 1866, to 
October 31, 1885, to be 214,119,594 yards, being an 
average of over 11,000,000 yards per annum; or, taking 
the last three years of this period, we have an average of 
over 22,000,000 yards per annum (see table at page 27 of 
the Record). Now, assuming that this was sold at an 
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average of five cents per yard (see “Sheldon’s Weekly 
Dry Goods Price List,” being “ Exhibit McKay E” and 
showing the price to be 5} @ 53 cents per yard), we would 
have during the last three vears an annual output under 
this trade-mark of upwards of $1,000,000. The sum of 
$5,000 is such an infinitesimal proportion of this sum, 
being only half of one per cent., that the Court might 
well assume for the purposes of this appeal, that the com- 
plainant’s injury by defendant’s competition would be at 
least that amount, and that the value of the exclusive 
use of the trade-mark, as against defendant, would be at 
least $5,000. 

The controversy in this suit is similar to that in a suit 
to restrain a continuing nuisance or trespass upon real 
property owned by complainant. The value of the sub- 
ject-matter in controversy in such a suit is the permanent 
diminution in the value of the realty, assuming the 
nuisance or the trespass to be continued indefinitely. 

A decree is frequently made in the nature of a decree 
nist, granting a perpetual injunction unless defendant 
shall pay the amount of such permanent diminution. 

So in this suit the value of the matter in dispute is to 
be determined by arriving, as near as may be, at the per- 
manent diminution in value of complainant’s trade-mark 
by defendant’s continuous trespass by infringement. 
We cannot determine this amount with mathematical 
accuracy, but we have certainly set forth facts from 
which the Court can reasonably infer that this perma- 
ment diminution will be at least $5,000. 

The following cases illustrate the principles to be ap- 
plied to this question : 


Stinson v. Dousman, 20 How., 461. 


This suit was brought to recover $481.16 as the rent of 
a parcel of land in the city of St. Paul under a written 
contract whereby plaintiff had covenanted to sell to the 


( 


and 
‘ 


defendant the land for the sum of $8,000. The contract 
; contained a clause that in case the vendee fails to per- 
b form any covenant on his part, the vendor may declare 
) ? the contract void and recover by distress or otherwise 
w* _ all the interest due on the contract as rent. The answer 
: 
| 
| 
| 


of the defendant was so framed as not only to present a 
) legal defense against the claim preferred in the petition, 
but also to obtain a decree affirmative of the validity of 

the contract of sale. 
Held, that as the effect of the judgment would be to 
adjust the legal and equitable claims of the parties to the 
‘ subject of the suit, the Court had jurisdiction; the sub- 
~ ject of the suit being not merely the amount of rent 
claimed, but the title of the respective parties to the land 
under the contract, which was shown by the contract to 


be $8,000. 
é Harris v. Barber, 129 U. S., 366. 


Where the petition for a writ of certiorari alleged upon 
the oath of the petitioner that he is in the possession of 
he. premises under a lease having nearly a year to run, with 
4 _ the privilege of extension for four years more, and that 
he has expended $15,000 in permanent improvements 
upon the leased property, of which he will be deprived 
if the judgment of the inferior Court is not set aside by 
writ of certiorare: fHeld, That the reasonable inference 
from this is that the possession of the premises, with the 
right to use these improvements throughout the lease 
and the extension thereof, is worth more than $5,000, 
showing that the matter in dispute 1s of sufficient pecun- 
lary value to support the jurisdiction of this Court. 


( 


Kenaday v. Edwards, 134 U.S., 117%. 


, The value of the specific property which is in litigation 
‘ must determine the jurisdiction of this Court. The value 


of the trust estate, the ownership of which is involved, is 
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the value of the matter in dispute for purposes of an 
appeal by the trustee in a proceeding to set aside a sale 
by a trustee as fraudulent and to remove the trustee. 
The amount is not limited to the commissions to which 
the trustee would be entitled. 


People v. Horton, 64 N. Ze 58. 


Under the section of the New York Code of Civil Pro- 
cedure prohibiting appeals to the Court of Appeals in 
cases involving less than $500: Held, that in an action 
brought to restrain the carrying on of a business where 
no sum of money was demanded in the complaint, nor 
was the value of the business stated in the pleadings, 
and where judgment was given for the defendant, but 
where the testimony showed the yearly amount of the 
business to be more than $500, plaintiffs were entitled to 
appeal. 

Folger, J., says (p. 59): “It is shown in the testimony 
that the defendants, during the season in which the trial 
took place, transferred with their elevator over 2,000,000 
bushels of grain. It appears that it was worth to do this 
one-half cent per bushel, which would give over $10,000 
as the result in gross to the defendants of that season’s 
business. Whether or no they shall be restrained from 
longer carrying on this business is the question at issue 
in the action, and is the subject-matter of the contro- 
versy. ‘That subject-matter is therefore in amount more 


* than $500.” 


Lattimer v. Livermore, 72 N. Y., 174. 


Under the provision of the Code of New York author- 
izing an extra allowance by way of costs to the successful 
party in a suit of five per cent. upon the value of the 
subject-matter involved: Held, that in a suit to restrain 
interference with an easement the value of the easement 
was the proper basis for the extra allowance. 


9 
Burke v. Candee, 63 Barb., 552. 


In an action to have certain deeds of lands worth 
$30,000 declared to be mortgages, and that the defendant 
be declared to hold the title as trustee, the Referee found 
against the plaintiffs, and reported that the deeds were 
absolute and vested the fee in the defendant. Ona motion 
for an additional allowance: Held, that the basis of esti- 
mate was the value of the property directly affected by 
the judgment, that being the subject-matter involved, 
and that an allowance based on the value of the property 
was proper. : 
Respectfully submitted. 

W. B. HorRNBLOWER, 
J. H. Raymonp, 
For Appellant. 
W AsHINGTON, D. C., December 1, 1890. 
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UNITED STATES SUPREME COURT. 


LAWRENCE MANUFACTURING COMPANY 
VS. 


TENNESSEE MANUFACTURING COMPANY. 


STATEMENT. 


The question in this case is whether or not com- 
plainant has the right to prevent defendant from 
using the capital letters “LL” upon brown cotton 
sheetings that weigh four yards to the pound. 


The Lawrence Manufacturing Company alleges 
and undertakes to prove that, prior to the year 1870, 
it became vested with the exclusive right to use a 
trade-mark, the chief feature of which is the let- 
ters “ LL,” and that this trade-mark, with certain 
environments, has been used by complainant since 
said date for the purpose of distinguishing sheetings 
of its manufacture of the class named from. similar 
goods made by others; and that, in connection with 
this trade-mark, it has used the words “ Lawrence 
Mills” and ‘‘Sheetings,” and, at times, the picture 
of a bull’s head, and at other times of the whole 
body of a bull rampant. (7Z'rans., 2.) 


- 
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It further alleges and undertakes to prove that 
the defendant uses letters “LL” in a way that in- 
fringes its trade-mark right, and also in a way to 
deceive the public by using a_ stamp or label 
in imitation of that of complainant. 


Defendant admits that it is using the letters 


“LL” upon its mark to brand cotton sheetings of | 


the class named, but denies that complainant has 
or ever had any right to use these letters upon such 
sheetings as a trade-mark, and denies that it is 
using it for the purpose of representing to the 
public that the goods upon which it is used were 
made by complainant. It alleges and proves that 
the capital letters are placed on sheetings weighing 
one-quarter of a pound to the yard to designate 
sheetings of that class; and that they are thus used 
in common by the manufacturers, on sheetings of 
this weight, to denote the grade and quality of 
such sheetings; and that sheetings upon which the 
letters ‘‘LL” are impressed are understood by the 
trade thereby to weigh four yards to the pound; 
and that, in trade parlance, such goods so marked 
are called 4-yard sheetings; and that before their 
use by defendant “LL” had acquired in the trade 
the general and fixed meaning of 4-yard sheeting 
without respect to origin. 


Defendant states that since 1885 it has manutfact- 
ured a brown sheeting of that weight, and has 
stamped upon the sheeting the words ‘ Cumber- 
land Sheetings,’” with the figures “44” beneath 
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/ them, and with the capital letters ‘‘“LL” below 
; the figures ‘‘4—4;”’ and that it used the word ‘‘ Cum- 
berland”’—the name of the river near which its 
works are located, at Nashville, Tennessee—to des- 
ignate the place of manufacture, and that the 
goods are so known wherever they are sold; it 
used the word ‘‘Sheeting”’ to denote the general 
character of the goods, and the letters “LL” to 
denote the class to which they belong. The figures 
‘““4 4°’ indicate that the goods are one yard wide. 
It denies that its stamp bears any resemblance to 
complainant’s, and that the most casual observer 
would confound them. (7Z7rans., 8.) 
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Complainant impresses. upon its sheetings the 
picture of a bull’s head at the top, and then the 
words ‘ Lawrence Mills Sheetings,”’ and the letters 
“LL” beneath. 


Defendant, states and “proves that very many 
factories use the letters ‘‘LL” upon sheetings of 
this class to denote the grade and quality, and that 
some other word is added to indicate the origin and 
the maker of the goods, and that upon all such 
gvoods the “LL” indicates to the trade that the 
goods weigh four yards to the pound, and that the 
trade throughout the United States so understand 
it. (Trans., 7.) 


Defendant states that complainant cannot law- 
fully set up any trade-mark right to said letters 
“LL,” because they do not indicate origin cr owner- 
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ship, and do not, as deseribed and claimed, have 
the characteristics essential to make them a lawful 
trade-mark; that the words ‘‘ Lawrence Mills” are 
used upon complainant’s label to indicate the origin 
of the goods, and that these words, together with 
the representation of the bull, constitute complain- 
ant’s trade-mark. (Zrans., 6-8.) 


Defendant also states and proves that the letters 
“LL” were used by the Atlantic Mills of the 
United States on sheeting made by them before 
complainant used them. It further states and 
proves that letters are used generally in the United 
States by manufacturers and purchasers to desig- 
nate classes of goods, and defendant further states 
that complainant fails to allege that it first adopted 
and used this symbol as a trade-mark upon sheet- 
ings before any other person adopted it, and that, 
therefore, it cannot set up a right to it as a trade- 
mark. (Zrans., 9.) 


PRIOR USE OF “LL” BY ATLANTIC MILLS. 


The proof shows that the Atlantic Mills, of 
Lawrence, Massachusetts, stamped “LL” upon 
brown sheeting of its manufacture in 1860, 1862, 
1864, 1865, and from 1872 down to the present 
time; that there were cessations in the manufact- 
ure of said goods from time to time between 1860 
and 1865, and that none were manufactured from 
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1865 to 1872 (Trans., 258, 263, 265); and that 
said goods known as “ Atlantic LL” were in the 
trade handled and sold as merchandise constantly 
from 1865 to the present time. (See Zable 1, pages 
6, 7.) 
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SIMILARITY AND COMPETITION BETWEEN AT- 
LANTIC “LL” AND LAWRENCE “ LL.” 


On both the Atlantic and the Lawrence the let- 
ters ‘‘ LL” are solid blue block letters of nearly 
the same size, while those used by the defendant 
are larger and are open, fancy letters. (See Ex- 
hibits, Lawrence, Atlantic, and Cunberland.) 


Both of said goods are of the same general charac- 
ter, and they compete with each other, and are so near 
alike in appearance that ordinary buyers, and even 
experts, cannot, by looking at them, distinguish 
them from each other. (See Table I1., pages 9, 
10, 11.) 
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Asa practical demonstration that Atlantic “ LL” 


and Lawrence “LL” cannot, independent of the <4 ee 
words Atlantic, and Lawrence with bull’s head, 1m- ¢ 
pressed upon them respectively, be distinguished, \¢ 
see how Lurie, who was introduced by complain- g 
ant as an expert, on inspection, thought the At- 

lantic ““LL” was the Lawrence “ LL.” (Trans., le 
196, 197.) 


‘LETTERS DENOTE GRADE. 


Letters are, and for many years have been, used ° 
by manufacturers to designate and distinguish dif- , : 
ferent grades, classes, and qualities of goods made ; 
by them; and the entire alaphabet is used in this ; 
way, some mills consuming almost the entire alpha- , oaths 
bet. It is understood, generally, in the trade that ie 


letters are thus used to designate grade, class, or 
quality, and nothing more. (See Table LIL, pages 
13, 14.) 
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LL UNDERSTOOD IN TRADE TO DENOTE GRADE MANY YEARS 
BEFORE ITS USE BY DEFENDANT. 


Forty-eight different brands of the four-yard 
grade, known as “LL” sheetings, were sold in the 
trade when the testimony was taken, as follows: 


sia ee 


TABLE IV. 
TRANS. PAGE. 
Badger State- sida laaiecacaiuascai 
Nita. 5 ciatik: maakieihs spllcbieiel alawinaci satgeuide 83 
Pi ise lab agen sacs tea Aeacoes la Dilan wna 83 
NE TN a i iss «sth cist acne aeons 83 
ides de iidncta» sccsiaktasncae piper bait wneud tome 72 
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SEE 5 etiam cmncnten + oxi dike: Silhiaali iio 
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RIE ais eisai wince: Smee 274 
REE GA STOP MN MOIS aS ROSIN TN Eo 274 
II i iteiaies sa spciew ie ieesc Gintngeaake Dacca Sins 297 
EES II EAT ONO AME POOR OILS 308 
Adirondack ---- ---- ---- nchaesoee 1 ice cuaieuiais 308 
+ ED icin ttt soreete 5 « 3d cai tertcawmn' vo wna ao 238 
RN ic sinsics tniterienes isin eave olan 238 
I inked etna nonin ie a aetna iain ches ai 40 
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ai iis ania satin ctsnch aes lesaereo nies Saari as 67 
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Missouri Valley---- -------- aaiaes 84 
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Be laced nce <a atin <secoy nul sees schists 123 
Island Park------ ‘iain soipaiaik salingtachic Sotbiesint iain 123 


DI itis: nti tain nats ak sweep eae 162 


Wisconsin 


pick aul aoc nae 162 


Lake Michigan 
Granite Mill 


Wabash 


Buckeye Ohio State 


Victoria -----. 
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TABLE IV.—Continued. 


ON its cinta ccabsiethin Minka “aaietin wasn Nelieweaimncsiin wes 295 
Matthews . ----- SS RRR ee A Ae a 297 
RINE SIE iccinis tiie Kariinns saeia soa sowarne 305 
IE cb Sel ong. nwsncnemebe cn - 
ENE SS SSL ATOR AAI ROME DR ORE 321 
Beem manner... ooo ce es Ce 321 
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I nice Se einen meinen eee ens on 330 
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508 


330 
330 
330 
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341 


OF THESE LL BRANDS OF FOUR-YAERD SHEETINGS, THE FOL- 
LOWING WERE KNOWN IN THE TRADE GENERALLY FOR THE 


PERIODS SET OUT. 


TABLE V. 

NAME. | YEARS. | QUESTION. |TRANS. PAGE 
Adirondack LL------ ----------.--- 7 | 507,519,521! 308, 309 
ME ERs ts Sennen. - aoe ‘Z 459 428 
NN Bi seiiitee sii ey oe ese 6 576 239 
Badger State LL --------- Sesh ane ti 12 1533 154 
Badger State ILL -. ---- ------ ion’ 7 409, 410 52 
Badger State LL -------~---- .----- 6 942 96 
Badger State LL -----~------------ 6 1070; = 107, 108 
Badger State LL ------ .----- ------ 5) 1299 132 
Badger State LL ------ 7 2020 201 
Badger State LL -----.-- ---_---_-- 10 | 2264, 2265 221 
Badger State LL ------.---------..- 10 396 422 
Badger State LL ------------------ 8 758 83 
NE BU i chin ieee. oe aie ts 6 1070 107 
Beaver Dam LL - ------ ---- ---- .--. 15 751, 752 83 
Beaver Dam LL - _-- ---. ---- --- -- 5 1052 105 
Beaver Dam LL - ------------~-- -- 4 1534 154 
Beaver Dam LL - ------ ----.------ 10 2264, 2265 221 
Hoosier State LL ------------ ...-_-- 6 1070; 107,108 
Hoosier State LL ---- ---... ---- aides 4 1536 154 
Graniteville LL-----~--- --~--- ------ 5 633) 72 
Graniteville LL ----..--- ..--..---- 12 1531 154 
Housewife LL - ----.- ..---- .------- 10 159, 160 274 
Indiana LL---------------- -. Sete 7 | 507,519,521} 308, 309 
Buckeye Ohio State LL------------ 10 _ 159, 160 274 
Binghampton LL ---- ---- ---- ---- } . 
- ile “Bee Sep aeltae 7 | 507,519,521| 3087309 
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TABLE V.— Continued. 


| 
NAME. | YEARS. | QUESTION. |TRANS. PAGE 
Laenenatet Tihs. niin pice gnc wee 6 1070} 107,108 
Longwood LL. -----------------..-- 10 159, 160 274 
Pacolet LL---- --------------------| 4 to 15 | 751, 752, 755 83 
PIE Dien Heed ike ibiceney nes 10 2264, 2265 221 


This suit was brought and the proof was taken 
in 1886. 


Thus, before this suit was brought seventeen 
brands of “LL” four-yard sheetings had been 
known in the trade variously from two to fifteen 
years; and sixteen of them had been so known 
more than five years. 


Defendant began to brand ‘its sheetings “ LL” 
in 1885. (Trans., Q. 272, p. 388.) 


Thus, when it began to use these letters there 
were sixteen of such brands known in the trade 
besides the Lawrence and Shawmut, and had been 
so known for more than three years, and most of 
them for more than five years. 


At that time “LL” had acquired the general 
and accepted meaning of “four yards to the pound ” 
when stamped on sheetings. [or evidence, see 


Table VI., pages 18, 19, 20. 
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COMPLAINANT USED LETTERS TO DENOTE 
GRADE AND ITS NAME AND A BULIT’S 
HE4D AS TRADE-MARK 


Before complainant used ‘ LL” on its four-yard 
eoods—which it first did in 1867 (Trans., 46)— 
it was a well-known manufacturing company; and 
constantly before said use and since, has stamped 
the words ‘ Lawrence Mills,” by which name it 
is generally known, upon these four-vard sheetings 
and other goods of its. manufacture. (Trans., 2, 


46, 56, 170, 171, 303, 304.) 


For many years complainant stamped upon its 
four-yard sheetings, and other of its sheetings of 
the kind called firsts, as distinguished from defect- 
ive pieces, and called seconds, a picture of a bull; 
and for the Jast few years has stamped upon such 
sheeting the picture of a bull’s head. (Trans., 2, 
301.) bau 


It makes other goods—flannels and denims— 
and uses upon them a picture of a bull’s head simi- 
lar to that used on the four-yard sheeting. (See 
Exhibits and Trans., 301.) 


Complainant makes two other kinds of brown 
sheeting, graded according to weight, and stamps 
one “XX” and the other “XXX” to denote the 
difference in weight. (Zvrans., 302, 303.) 


Complainant, through its authorized selling 


i ae inte 


agents, has for many years advertised in Sheldon’s 
Pamphlets, a well-known dry goods advertising 


e, 
periodical, heading its advertisement with the pict- ie 
ure of a bull’s head and the words ‘ Lawrence Le 
Mill,” and then following are the letters ‘ XX,”’ 
“XXX,” “LL.” (Trans., 454, 455. | ¢ 

¢ 

The bull’s head is understood by the trade to be 
complainant’s trade-mark. (See Table VII, pages 
23, 24, 25.) | : | 
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HOW THE SEVERAL “LL” SHEETINGS ARE 
KNOWN TO AND DESIGNATED BY 
THE TRADE. 


There is no confusion in the trade as to the 
several ‘‘ LL”’ brands, and they are known and des- 
ignated in the trade by their several names. 


The Lawrence .sheeting stamped as “LL” is 
known as ‘‘ Lawrence LL” and “Shawmut LL” 
generally in the trade, and so invoiced by the Law- 
rence Manufacturing Company to the trade; and 
the other ‘‘LL” brands are known in the trade by 
their respective names, coupled with ‘“ LL’’—as 
“Beaverdam LL,” etc. (See Tuble VIII, pages 
27, 28, and 29.) - 
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LL TO TRADE DOES NOT INDICATE ORIGIN, 


asm TD <u 


AND THE TRADE UN- 


DERSCAND THAT LAWRENCE LL AND THE OTHER LL GOODS 
ARE FROM DIFFERENT MANUFACTURERS. 

TABLE IX. 
CoMPLAINANT’S WITNESSES. 


PLACE NAME. REMARKS. QUESTION. oe 
New York ------ Oe ciphers wondes 578, 579 66 
Sedalia ------- -- Meuschke ----/------------ 636 72 
Sedalia ------ --- PTE Shdisic bs cimmns enn seen 698 78 
Kansas City --~-|Chumasero ----|-------~---- 736 82 
Kansas City ----|Wingate ------)--. --. ------ 799 to 801 86 
Kansas City ----|Dayton ------|------.----- 885, 886, 887 . 93 
St. Joseph ------ “anders ---- -- icek ks emia 970 97 
Omaha - ------ -- Houghton ----} .-.--.------| 1083 to 1099] 109, 110 
Council Bluffs--.|Cook - ------ -- ---~~- --~~--]1184, 1185, 1198} 120, 122 
; 125 
: cy: 11: 12293,.1239, 
Winona -------- Willams. .. --|----~. -.-.- 1240, 1245 np 
Hastings ------ -- Gillett -- -.--- 5 fee 1460 147 
Hastings--------|Myer --------|-.---------- 1470 to 1473 148 
St. Paul -------- McConville - --}------------ 1518, 1519} 152, 153 
Mt Paul —....../hrieger --.-~-| -<--.....-... 1584 158 
Minneapolis ----/Simpson ------ Li ine hee he: cE os wokae Semmens oe 159, 160 
Minneapolis ----|Muer --------.|------ -----.]---_---- 160 
Chicago -------- Beeegier......}.----. -.-.. 2135, 2136 210 
Chicago ----- --|Glock --------|  --... ------ 2182. 2185 214 
Chicago --------|Mandl--------|------ ----. 2259 220 
Chicago ---- ---- Mrickson .....| ....-..-...- 2270 221 
New York ------|Hobart ----_-. | ------ -____- 2367 231 
New York ------ RII © hare end boc cates 2385, 2390, 2393} 233, 234 
[ #66 238 
| 509 : 
° ° 4 570 239 
Chicago --------|Smith ab ccdinele acatboe 1 940 
579! 340 
| re 
[ 599 of 
Evansville ----~-- TU citi pre csi libins we sacccniine 824 247 
Total, 24 witnesses in all, from 1i different business centers. 
DEFENDANT'S WITNESSES. 
New York ------ Clifton ----2--).----..----.| 79, 111, 112] 267, 270 
[ 132 272 
| ‘ 134 212 
New York ---- -|;Coburn ---. ---}----- .--_-- { 144 273 
l 47; 273 
Baltimore and [286 
New York ----|Smith ---- -.--| ~-~-.----_-]256, 257,301,315/281, 285, 
320 287 
New York ---- -- 8 Nera, tee engi 329 8&8 
339 288 


s@ 


@e 
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icin SE es 


TABLE IX.—LL DOES NOT INDICATE ORIGIN, ETC.—Continued. 
- DeEFENDANT’s WI1TNEsses—Continued. 


PLace. 3 | NaME. | REMARKS. QUESTION. i ni 
Pittsburg - --- : aiid a ~----- ----- . 393, 405) 294, 295 
Louisville ---. -- Carter ----.--. Flip a 421, 442) 2%7, 299 
Louisville ~-.--- gee le ee 299 
Evansville ------ Hubbs-- ------ Boa pac “dalewas 556 312 
Evansville ----~-~- Kuhn ---.---- sic Sacaamtite 585 315 
St. Louis-------- Dodd ---. --- 627 319 
St. Louis---- ---- Buchanan ---- 664 324 
St. Louis---- ---- DE sicele diieiinspiain: | oiermepns line 716 330 
St. Louis---- ---- Boogher --- --- | ------ ------ 759 334 
Indianapolis ~-~-|Erwin ~------~- 1000 341 
Cincinnati ----~-- EE Be ONE, OLAEERA LO TS 1091 354 
Nashville -.----|Frankland -,-. 12, 42} 359, 362 
Nashville ------ Lyles sake adie i dies amaseale 84 366 
Nashville ------ O'Bryan -.- - --. 98, 107} 368, 369 
Nashville ------ I a il mons 128 371 
Nashville --..--- Connell ---- -- piniiiak Sk laealoaictoe 150 374 
Nashville --~--- SS SOS, IEE PI ee 213 381 
Aurora -------- obbs sts cipal wi bacanines 162 401 
Aurora ------~- BO0tt - 25. 5. 128 397 
Aurora --------|George -----. i gsiemens 299 4}4 
Aurora -------- Hobbs ---- ---- ie icSeiies 327 417 
Aurora Wilcox ------ saben stam ibs 449 428 
Aurora -------- TREE in iia} cerned: aoe eiow 514 433 
Aurora ...------ Anning ------ 546 437 
Chicago ------ -- fe REN, PRESS ORR erat 641 439 
Chicago -------- Curtiss ------ 713 448 


Total, 30 witnesses from 1] important_business centers. 


Thus, out of the one hundred witnesses called 
in the case, fifty-four testify to this effect. No wit- 
ness testifies to the contrary, except several closely 
connected in business with complainant as agents, 
etc., and those merchants who have handled Law- 
rence LL almost exclusively, and state what “* LL,”’ 
from this experience, means to their minds. 


SHAWMUT LL. 


Complainant claims that the ‘‘ LL”’ is its trade- 


iO 


mark on four-yard goods, and was so known to 
the trade, and was a guarantee of excellence, and 
yet it sold two sheetings, and uniformly billed 
them to the trade, and they were uniformly known 
to the trade, as ‘“ Lawrence LL” and “Shawmut 
LL,” and the ‘Shawmut LL” was inferior to the 
“Lawrence LL,’ and sold for less money. (7rans., 
39, 41, 49, 168.) 


ALBANY LL. 


Complainant, notwithstanding it claims “LL” 
as its exclusive trade-mark on four-yard sheetings, 
stamped, in 1884, for John V. Farwell & Co., of 
Chicago, 150 bales of its four-yard sheetings with 
the brand “Albany LL,” from a stamp furnished 
by Farwell & Co. After branding the goods, it re- 
turned the stamp to Farwell & Co. (Trans., 301.) 


The “Albany LL” was known in the trade six 
years before the proof was taken in this cause, 
which was the same year this suit was brought. 


(Trans., Q. 576, p.-239.) 


Thus, in 1884, four years after “Albany LL” 
‘was known in the trade, complainant itself parti¢i- 
pated in putting it on the market branded “ LL,” 
and did not, until two years after that time, assert 
any right to “LL” against any of the many man- 
ufacturers so branding their goods. (Trans., Q. 448, 
p. 300; Q. 525, p. 61.) 


And this was done after complainant had felt 


__ 33 __ 


= | competition from others branding their sheetings 
¥ ‘““LL,” and at a time when.such competition had 
| been felt for five or six years, and had been for- 
midable for two years. (Trans., Q. 404 and 410, 


p. 52.) 


The proof made by complainant shows that 
Farwell & Co. got other mills besides the Lawrence 
to make “Albany LL.” (Trans., Q. 594, p. 241). 


NO CASE OF DECEPTION SHOWN. 


This suit was brought in 1886. At that time 
complainant had felt the competition from other 
os manufacturers branding four-yard sheetings “ LL” 

se for seven years (Trans., Q. 404 and 410, p. 52), and 

| although the foundation of the suit is alleged imita- 
tion of trade-mark, and it has examined fifty-eight 
witnesses from many important business centers, 
many of whom have handled its “LL” goods 
and the competing ‘“LL” sheetings, it has not 
been able to prove a single instance where any 
buyer was deceived by defendant’s or any of the 
other “LL” brands, and bought the goods so 
branded thinking it was the ‘Lawrence LL.” 
While such proof is not essential, and the Court 
is the judge of the likelihood of deception, yet, in 
view of the alleged infringement by so many, and 
| extending over such a period of time and extent 
of territory, the absence of such proof is most sig- 
5 il nificant, and. almost conclusive that no such decep- 


| tion existed. 
3 
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CLAIM LIMITED TO‘ LL” ON FOUR-YARD GOODS. 


Complainant only claims the trade-mark in 
“LL” on four-yard sheetings, which concedes that 
defendant might use it on five-yard sheetings. It 
does not claim that the Atlantic Mills infringe by 
using it on a five-yard sheeting, but undertakes to 
save its own case by asserting that the grades are dis- 
similar, and that, notwithstanding any prior rights 
the Atlantic Mills may have, it can, by reason of 
the dissimilarity, have a right to “LL” on four- 
yard goods. And yet, as shown, if defendant 
used the ‘“‘ LL” on five-yard goods the casual buyer 
would as likely mistake the ‘Cumberland five- 
yard LL” for the ‘ Lawrence LL” as it would 
the ‘Cumberland four-yard LL” for the ‘ Law- 
rence LL.” (See Table IT., pp. 9 and 10.) 


COMPLAINANT DID NOT ADOPT ‘“‘LL” AS A 
TRADE-MARK. | 


% 


There is not a particle of evidence to show that 
complainant adopted “LL” as a trade-mark. On 
the contrary, its agent, Smith (Trans., Q. 342, ». 46), 
shows that the same goods made by it and branded 
‘“‘L,”’ was being sold by a purchaser of complain- 
ant at a less price than complainant could meet. 
Therefore, to make the public think the goods were 
different, it branded its new output “ LL” so as to 
avoid this competition. It originated in a fraud 
and falsehood, misrepresenting these goods as dif- 
ferent from its previous make, and indicating by 


a. 


the “LL” a superiority over the “L.” At that 
time it was already using the words “ Lawrence 
Mills” and the picture of a bull’s head. There is 
no evidence showing that it ever in any way 
claimed it as a trade-mark until about the time 
these suits were brought, and then it began to put 
a caution label on the goods, claiming ‘“ LL” as a 
trade-mark. (Trans., Q. 448, p. 300.) 


This manifestly was done to influence the minds 
of witnesses and make testimony, as is plain from 
the testimony of Glock, wherein this label was 
first brought to light. (Zrans., p. 213.) 


“LL” ADOPTED BY DEFENDANT. 


When defendant branded: “LL” it did not know 
that complainant claimed a trade-mark right in 
them. (Trans., Q. 295, p. 391.) 


It was familiar with other ee) Pate brands. 
(Trans., Q. 296, p. 391.) 


At that time “LL” in the trade meant four- 
yard goods. (See Table V., p. 16, and Table V1, 


p. 18.) 


It had no purpose of simulating complainant's 


brand. (Trans., Q. 236, p. 384.) 


It adopted “LL” to indicate to the trade that 
its goods were four-yard sheetings. (Zrans., @. 


234, p. 283.) 


FINDINGS OF FACT BY THE CIRCUIT JUDGE. 


From the evidence in this case the Circuit Judge 
found the following to be facts: 


First.—Prior to 1867 complainant used as its 
brand on four-yard sheetings a picture of a bull in 
a rampant position in connection with the words 
“Lawrence Mills,” the name by which the Law- 
rence Manufacturing Company is commonly known, 
with the single capital letter “LL.” (Trans., p. 
467.) 


Second.—In 1867 complainant made the addition 
of another capital letter “‘ L,” forming the ‘‘ LL.” 
When this change was made complainant was a 
well-known manufacturing company. (T'rans., pp. 
467, 468.) 

Third.—In 1883 it substituted for the bull ram- 
pant the bull’s head in connection with the words 


‘‘ Lawrence Mills sheetings”’ and the letters “ LL.” 
(Trans., p. 468.) 


Fourth._Contemporaneously with its employ- 
ment of the letters “LL” on its third-class goods 
of first quality it put into the trade a brown cot- 
ton sheeting, of same weight as that stamped with 
- the bull rampant and words “ Lawrence Mills”’ 
and “ LL,” which it branded ‘“ Shawmut LL Sheet- 
ing,’ and which, on agcount of imperfections or 
defects, was inferior and of less value than the 
former, and these sheetings have been put on the 
market continuously since 1867. (Trans., p.-468.) 
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Fifth—Complainant makes two other kinds of 
brown sheeting, graded according to weight, and 
stamps one ‘‘ XX” and the other “ XXX” to de- 
note distinction in grade. (Trans., p. 468.) 


Stzth.—Through its authorized selling agents 
complainant has for many years advertised its 
sheetings in Sheldon’s Pamphlets, a well-known dry- 
goods advertising periodical, heading its advertise- 
ment with the picture of a bull’s head, the words 
‘Lawrence Mills,” and then following are the let- 
ters “ XX," “XXX,” LL.” Complainant makes 
other goods, on which it uses the picture of a bull’s 
head and the words *‘ Lawrence Mills,”’ similar to 
that used on the four-yard sheeting, but not the 
letters “LL.” (Trans., p. 468.) 


Seventh.—Letters of the alphabet have for many 
years been used by manufacturers to designate 
erades and qualities of goods, and almost the en- 
tire alphabet is so used; so that it is understood 
generally in the cotton goods trade that letters are 
thus used to designate grade, class, or quality. 
(Trans., p. 468.) 


Eighth.—It is generally understood in the trade 
that ‘‘ LL,” as stamped on the complainant’s sheet- 
ings, means four-yard goods, and the words ‘ Law- 
rence Mills,” in connection with the bull’s head, 
are used to indicate the maker. (Trans., p. 468.) 


Ninth.—These goods are always invoiced by com- 
plainant as ‘“‘ Lawrence”’ or “‘ Lawrence Mills LL,”’ 
and they are thus generally known in the trade, ex- 
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cept in some instances persons who have been fa- 
miliar with them or have handled them exclusively 
call them simply “ LL’s,” thereby meaning the 
sheetings made by the Lawrence Company; but 
generally said sheetings are described as “ Law- 
rence LL,” or * Lawrence Mills LL,” just as other 
brands of sheetings stamped with “LL” are gen- 
erally known in the trade and spoken of as 
“Beaverdam LL,” “ Badger State LL,” “Aurora 
LL,” “Cumberland LL,” ete. (7rans., pp. 468-9.) 


Tenth.—The signification of the letters “LL” 
stamped upon cotton sheeting, as indicative of 
grade, was generally understood in the trade when 
defendant commenced the use of said letters in 


1885. (Trans., p. 469.) 


Eleventh.—The facts are clearly established that 
the Atlantic Mills, of Lawrence. Mass., stamped 
the letters ““LL” upon brown sheetings of its 
manufacture in the years 1860, 1862, 1864, 1865, 
and from 1872 down to the present time. There 
were cessations (or ‘‘interregnums,’’ as the witness 
J. C. Bowker calls it) in the manufacture of said 
goods by the Atlantic Mills from time to time be- 
tween 1860 and 1865 and between 1865 and 1872, 
none being thus stamped between the latter dates. 
The weight of the Atlantic goods made in 1860, 
and stamped with the letters “‘ LL,” was 4.19 yards 
to the pound ; in 1862 the goods so stamped weighed 
4.36 yards to the pound, and in 1863 and 1864-5 
their weight was 4.56 yards to the pound. In 
1872, when the Atlantic Mills again commenced 
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ings. 


placing the “LL” on its sheetings, they weighed, 
and have since continued to weigh, five yards to 


the pound. 


Mills, in 1860, made a grade of brown sheeting 
that weighed 3.89 yards to the pound, and which 
it stamped with a single “LL.” The Atlantic Mills 
employed said letters to distinguish different 
grades of goods, and has continued to use letters 
for that purpose. (Trans., p. 469.) - 

Twelfth.—It is fairly deducible from the evidence 
that the Atlantic ‘‘LL” cotton sheetings were in 
the market in 1867, when complainant first com- 
menced using said letters on its third-class sheet- 
(Trans., p. 469.) | 


Thirteenth—Said Atlantic goods are and were 
of the same general character and class as those 
upon which complainant ‘stamps ‘‘ LL,” and are so 
near alike in appearance to the “ Lawrence LL” 
that ordinary buyers, and even experts, cannot, by 
looking at them, distinguish them from each other. 
They are both used for the same general purposes, 
and compete with each ofher. Looking only at 
the letters “LL” purchasers would as readily mis- 
take the inferior ‘‘LL” sheeting of complainant 
for its “‘tirsts”’ or regular ‘“‘ Lawrence LL” sheet- 
ing as they would the defendant's ‘Cumberland 
LL” goods. 


Fourteenth—John B. Farwell & Co. have for the 
past six or seven years been using a private brand 
for sheeting known in the trade as “Albany LL,” 
and in 1884, with full knowledge of this fact, com- 
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It further appears that said Atlantic 


(Trans., pp. 469, 470.) 
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plainant stamped for said Farwell & Co. four-yard 
sheetings with the label “Albany LL,” and returned 
the stamp with the goods to Farwell & Co. (Zrans., 
p. 470.) 

Fifteenth —The evidence shows that complainant 
has all the while known of the “Atlantic Mills” 
using the ‘‘LL” on its goods; that for more than 
six years before the commencement of this suit it 
has been aware of the fact that numerous other 
manufacturers were stamping said letters on their 
four-yard cotton sheeting, and that it never objected 
until about the time of bringing this suit and one 
of like character against the Aurora Cotton Mills 
at Chicago. (Trans., p. 470.) 


Stirteenth.—It is not shown that the brand of de- 
fendant has ever been mistaken for that of the 
complainant. (Trans., p. 470.) 


Seventeenth._—There is no direct evidence that 
complainant, when it commenced using the “ LL” 
letters on its third-class goods, adopted them for 
the ‘purpose of making them its trade-mark, or any 
substantial or material part thereof. It does not 
appear that the single ‘“‘L”’ used prior to 1867 
constituted, in whole or in part, its trade-mark. 
It is perfectly clear, from the account which com- 
plainant’s agent, Smith, gives of the change from 
the single ‘“ L” to the double “ LL,” made in 1867, - 
that the purpose and design in adopting the latter 
was not to indicate origin or ownership, or to dis- 
tinguish the sheetings on which said letters were 
stamped from similar goods manufactured by oth- 
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ers, but that its primary object was to denote its 
class, quality, or grade, and to represent it to the 
public as being different goods in class and quality 
from those primarily sold by complainant under the 
single ‘“‘L”’ stamp. The change to the double 
“LL” was not made to distinguish complainant’s 
four-yard sheetings from similar goods manufact- 
ured by others, but to prevent identification with . 
its own goods of the same grade, class, and quality 
previously sold, and which the purchaser was using 
in competition with it... (Zrans., pp. 470-472.) 


I. ; 


To entitle a person to the exclusive use of a 


mark or device as a trade-mark, it must appear 
that its purpose is to identify the maker with the 
articles—that is, 1t must point distinctively, either 
by itself or by association, to the origin or owner- 
ship of the article to which it is affixed; and if it 
appear that the mark consisted of letters or fig- 
ures, and was placed upon the article for the pur- 
pose of indicating its grade or quality, it cannot 
be upheld as a trade-mark. 


Amoskeag Manufacturing Co. v. Spear, 2 Sanford, 8. C., 599; Cox’s 
Trade-mark Cases, 87. 

Amoskeag Manufacturing Co.v Trainer, 11 Otto, 51. 

Goodyear v. Goodyear, 128 U.5&., 599. 

Canal Co. v. Clark, 13 Wallace, 311. 

Candee v. Deere, 54 IIll., 434. 

Avery v. Meikle, 81 Ky., 97. 7 

Stokes v. Landgraff, 17 Barb., 608 ; Cox’s Trade-mark Cases, 137. 

Falkinburg v. Lucy, 35 Cal., 52; Cox’s Trade-mark Cases, 448. 

Burton v. Stratton, 12 Fed. Rep., 696. 

Raggett v. Friedlater, L. R., 17 Eq., 29. 

McLean v. Fleming, 6 Otto, 245. | 

Marshall v. Pinkham, 52 Wis., 572; 38 Am. Rep., 756. 


II, 


The claimant must have been the first one to 


use the mark on same or like articles. 


Stachelberg v. Ponce, 128 U.5&., 690. 

Canal Co. v. Clark, 13 Wallace, 311. 

American Solid Leather Button Co. v. Anthony, Atl. Rep., Vol. 5, 
p. 638. 
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Avery v. Meikle, 81 Ky., 97. 
/ Falkinburg v. Lucy, 35 Cal., 52; Cox's Trade-mark Cases, 459. 
Derringer v. Plate, 29 Cal., 292; Cox’s Trade-mark Cases, 327. 


Ill. 


Where imitation or infringement are charged, ay 
such imitation, to be restrained, must amount to a 
false representation. expressed or implied. <A 
court of equity will not interfere where there is no 
evidence of fraud or deceitful representations. 
The courts are not bound to interfere where ordi- 
nary attention will enable a purchaser to discrimi- 
nate. 
McLean v. Fleming, 6 Otto, 255. 
Canal Co. v. Clark, 13 Wallace, 322. 
High on Injunctions, Secs. 1085, 1086, and 1089. | 
Merrimac Manufacturing Co. vy. Garner, 4 E. D. Smith, 387; Cox’s ? 3 : 
Trade-mark Cases, 161. i 
Partridge v. Menck, Cox’s Trade-mark Cases, 72-81. 
Colloday v. Baird, Cox’s Trade-mark Cases, 257-261. 
Boardman v. Merriden Co., Cox, p. 503. 
Popham v. Cole, 66 N. Y , 69; 23 Am. Rep., 22. 
Morgan v. Trokell, 69 N. Y., 292; 42 Am. Rep, 296. a 


Amoskeag Manufacturing Co v. Trainer, 11 Otto, 51. 
Goodyear v. Goodyear, 128 U. S.. 604 
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IV. 


The owner of a valid trade-mark who acquiesces 
in its use by others who had no intention to de- 
fraud, cannot have an account of gains and profits. 


Browne on Trade-marks, 503. 

Burton v. Stratton, 12 Fed. Rep., 696. 

Amoskeag Manufacturing Co. v. Garner, 55 Barb.; Cox., pp. 541- 
552. 

Beard v. Turner, Cox, p. 717. 

Taylor v. Carpenter, Cox, p. 41. 

Harrison v. Taylor, Cox, p. 675. 

McLean v. Fleming, 6 Otto, 245. 
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If the owner of a valid trade-mark acquiesces In 
its use by other manufacturers to designate a par- 
ticular grade of goods under a classification gener- 
ally used by the public, and such use has been so 
general and so long that the trade generally has 
come to understand that such mark is used only 
to express grade with no reference to origin, and 
has with such meaning incorporated such mark 
into the language of trade, the owner cannot after 
that set up an exclusive right to use such mark 
upon such grade of goods, and is estopped by such 
unchallenged public user, which amounts to a 
dedication on his part. 


ARGUMENT. 


The propositions will be discussed .in the order 
followed in the Brief. 


I. 


The authorities cited sustain the principle that 
the essential quality of a trade-mark is its office of © 
indicating the origin of the article upon which it 
is placed. It is conceded that this characteristic 
may be acquired in time by association, and that 
the trade-mark need not of itself be sufficiently 
declarative to clearly indicate the maker. If the 
maker of the goods be otherwise distinctly indi- 
cated, and the device 3 in which a trade-mark right 
is claimed, consists of letters, and they were adopt- 
ed to designate the class of the particular product, 
the fact that association with the portions of a 
brand which embody the name of the maker or his 
trade-mark, has given such grade-mark notoriety in 
connection with the name or trade-mark, could 
never convert such grade-mark into a trade-mark 
or a component part of one. The uncontroverted 
proof in this case shows that the complainant, be- 
fore it used the letters “LL” on its four-yard 
sheetings, was a well-known manufacturer, and that 
then upon this very goods it impressed, as it does 
now, its mame and the device of a bull. (Ante, p. 
21.) These features, which undoubtedly con- 
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stituted its trade name gnd mark (ante, p. 23), 
clearly disclosed the origin of the goods. It also 
impressed on the goods a letter “L”’ before it be- 
gan using the ‘‘ LL,” and upon similar goods of 
different classes it used “X,” “ XX,” and 
XXX.” (Ante, p. 21.) 


As shown by its own agent, it began to put 
“LL” on the goods formerly branded “L”’ for 
the purpose of overcoming competition with these 
identical goods made by it, and sold in the trade 
with the brand ‘‘ Lawrence Mills L” and the vig- 
nette of the bull. (Zrans., Q. 342, p. 46.) The 
name and vignette of the complainant was upon 
both goods, and the only office that “LL” could 
perform, was to indicate to the trade (though 
falsely), that the goods so branded were of a differ- 
ent grade or class from the identical goods branded 
with the single “L.” Advantage was taken of 
the well-known fact that letters were accepted by 
the trade as expressing class or grade, the duplica- 
tion denoting the higher grade. Thus it is clear 
that complainant never adopted it as a_ trade- 
mark, but only to designate grade. 


At that time, and ever since, the public has 
understood that letters were used generally by 
manufacturers to designate class or quality. (Ante, 
p. 13.) The case of Amoskeag Manufacturing Com- 
pany v. Spear, 2 Sanford 8S. C., 599, holding that 
letters, when adopted to denote grade, could not 
ripen into a trade-mark, had been decided and pro- 
mulgated eighteen years before that time. 
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Shortly after the Lawrence put “LL” on brown 
sheeting weighing four yards to the pound, other 
makers began to put these letters on their four- 
yard sheetings, to denote this grade. Before this 
suit was brought seventeen different brands with 
“LL” on four-yard sheetings had been known in 
the trade from two to fifteen years, and sixteen of 
them had been so known for more than five years. 
(Ante, p. 17.) 


Complainant, without a protest, assertion of 
right, or suit, stood by and saw, year by year, man- 
ufacturer after manufacturer begin to use these let- 
ters, in connection with their brands, upon these 
sheetings, until forty-eight such brands besides its 
own were in the market. (Ante, p. 15.) It saw 
the trade all over the land educated to understand 
that “LL” on such sheetings meant four-yard 
goods, irrespective of maker, and waited until this 
education was general and well-nigh universal in 
this country. (Ante, Table VI, pp. 18, 19, 20.) 
It not only acquiesced, but actively assisted, in the 


work, by putting on the market a four-yard sheet- 


ing branded ‘‘ Shawmut LL,” unaccompanied by its 
trade name and well-known vignette (ante, p. 32), 
and by branding its four-yard sheeting for Farwell 
& Co. with “LL,” associated with the word ‘Al- 
bany,”’ using therefor the private brand of Farwell, 
and returning it to him for use by other manufact- 
urers as it had been so previously used. (Ante, 


p. 32.) 


Now, notwithstanding these facts, and merely on 


i 


the strength of the fact that these letters have be- 
come well known to its customers in connection 
with its name and vignette, and are suggestive to 
some of them of the name of Lawrence, complain- 
ant asks a court of equity to make it sole heir and 
universal legatee, of all the trade in four-yard sheet- 
ings branded “LL” which has been built up 
through so many years by so many manufacturers. 
It wants a monopoly of a trade which it alleges in 
its bill to be very valuable, by appropriating to its 
exclusive use a term which is public property, as 
was attempted in vain in Canal Co. v. Clark, 13 
Wallace, 311; Goodyear v. Goodyear, 128 U. B., 
603; and Stachelberg v. Ponce, 128 U.S8., 690. 


This case clearly falls within the rule announced 
by this Court in Manufacturing Co. v. Trainer, 101 
U. S., 51, 55, that “letters or figures which, by 
the custom of traders or the declaration of the 
manufacturer of the goods to which they are at- 
tached are only used to denote quality, are incapa- 
ble of exclusive appropriation, but are open to use 
by any one, like the adjectives of the language.”’ 


The two cases are alike in everv material point 
emphasized by the Court in the Trainer case. 


Each had a label with its name and other feat- 
ures, which was used on other grades of goods of 
its manufacture, besides the one in controversy, 
accompanied by other letters. In both cases the 
letters claimed were. first used with this label long 
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after the company and its label had become well 
known. They were, in both instances, added to 
the label to designate a different grade from that 
hitherto produced, except that in the Lawrence 
vase the representation in this respect was, in real- 
ity, false, though the letters were used with the 
confessed purpose of representing that the grade 
was different. In both cases the history of the 
adoption of the letters shows that they were used 
merely to denote grade. 


The device previously and subsequently used in 
both cases stated the name of the manufacturer, 
and no purpose could have been served by any fur- 
ther declaration of that fact. 


The letters of themselves suggested nothing, 
and, when explained, showed that they were placed 
in the device of the company when affixed to a 
finer quality of goods, while single letters were used 
upon those of an inferior quality. They are never 
used in either case by themselves, but merely as 
a part of a device containing other features and 
printed terms. 


So far the cases touch at every point dwelt upon 


by this Court in its analysis of the facts in the 


Trainer case. (101 U. S., 55. 


To this case is superadded the fact that the com- 
mercial world generally understands that “LL” 
is used merely to denote the grade known as four- 
4 
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yard sheetings, and this makes the claim in this 
case weaker by that much than was the claim in 
the Trainer ease, and seems to be conclusive 
against it. 


It differs from Menendez v.. Holt (128 U. 8., 519) 
even wider than that case differed from the Trainer 
ease. 


“La Favorita’’ was merely a fancy name, and 
in a foreign language. Although it was used to 
designate quality, it did not stand in the same cat- 
egory as letters and figures, which the commercial] 
world, by general consent, uses to denote grade. 


This term had not acquired in the trade the sig- 
nificance of a certain grade of flour fixed by an 
invariable standard, such as weight. It is not 
shown that flour was graded in any way upon a 
classification accepted generally by the trade, as is 
shown in‘the case of sheeting. The facts only 
‘show that “La Favorita” indicated a certain qual- 
ity determined by Holt & Co., according to their 
standards of selection and judgment. If the words 
had merely been used to denote that each package 
contained a certain number of pounds, and if it 
had been shown that they were understood gener- 
ally to indicate that fact only, and that they had 
been used for that purpose for many years by many 
manufacturers, then the case would have been like 
that of “La Normandi” in Stachelberg v. Ponce, 
128 U.S., 690. 
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Complainant is driven by the proof that it 
adopted ‘‘ LL” in the first instance to denote grade, 
and by the overwhelming evidence that these let- 
ters have become a commercial expression for four- 
vard sheetings, to the proposition that while they 
denote grade they also denote goods of this class 
made by it. That was the contention in the 
Trainer case, but the fact of adopting the letters to 
denote grade precluded their acquiring the addi-— 
tional significance of a trade-mark. The combina- 
tion must express origin means to be available as a 
trade-mark. 


Caswell v. Davis, 58 N. Y., 223; 17 Am. BR. 233. 


Complainant doubtless hopes to bring itself 
within the doctrine stated in Button Co. v. Anthony, 
Atl. Rep., Vol. 5, p. 628;"as follows: “ When the 
sign or symbol confessedly referred to quality and 
size of the eoods (such as stvle 830) and had no 
use In indicating origin until usage connected them 
in the popular mind with origin, this secondary 
use gives the property in the symbol, and an in- 
junction will issue for its infringement.” 


Conceding, for argument, this principle to its 
full extent (though it is in conflict with the 
doctrine stated by this Court in the Trainer case, 
since repeatedly referred to with approbation), 
it is sufficient to show that it cannot be applied 
under the facts in this case. 


In the Trainer case (101 U. 8., 55) the Court 
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says: ‘There is in the record the testimony of 
several witnesses to the fact that they understood 
that the letters were intended to indicate the origin 
as well as the quality of the goods to which they 
were attached, but it is entirely overborne by the 
patent fact that the label previously disclosed the 
name in full of the manufacturer, and by the his- 
tory of the adoption of the letters as narrated by 
the complainant.”’ This statement is literally true 
in this case. Several witnesses who sold complain- 
ant’s goods testified that to them “ LL” indicated 
goods made by complainant, but the overwhelming 
proof was to the effect .that “LL,” instead of, by 
association, acquiring in the trade, in addition to 
its grade significance, one of origin, has become 
fixed generally as a trade term for grade alone. 
(Ante, pp. 18, 19, and 20.) 


So far from developing from a grade-mark into 
a trade-mark in the popular mind, the letters have 
become the best known and most generally accepted 
expression for grade in use in this country. 


In Burton v. Stratton, 12 F. R., 696, it is said: 
‘“‘ But if the primary use be to indicate the origin 
or ownership, the mere fact that the article has 
obtained such a wide sale that the mark has also 
become indicative of quality is not, of itself, suffi- 
cient to debar the owner of protection or make it 
the common property of the trade.” Complainant 
takes comfort from this, but fails to note that it is 
the very reverse of its claim, for it seeks to show 
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. that it has gained a trade-mark by a grade-mark 
wy becoming widely known, and not that it has not 
| lost what was originally a trade-mark by its gen- 
F eral acceptance as a grade-mark. 

‘ 

3 The following decisions have been relied on by 


complainant, but they differ essentially from this 
case In the controlling facts : 


} ! _ Lawrence Manufacturing Co. v. Lowell H. Mills, 
129 Mass., 325; 37 Am. Rep., 362. 
é 


This case was distinguished from the Trainer 
case (and is as clearly distinguishable from this 
case) on the grounds that ‘the plaintiff adopted and 
used the numerals 523 as parts of its trade-mark ; 

: . xs ” that they were of unusal and dis- 
tinctive form; that they were added to the original 
‘+ device, consisting of the eagle, the wreath, and the 
plaintiff's name, at the time when the word ‘trade- 


@ 
mark’ was also added; and that the whole, so 
composed, has been used as one trade-mark ever 
f since ; 4 ” “ and that defendant 
used ‘the same figures printed in the same style.” 
: It will be observed that the Court laid stress on the 


fact that the statute of Massachusetts expressly 
gave a trade-mark right in letters and figures. 


In the case of Shaw Stocking Co. v. Mack, 12 F. 
‘ R., 707, in which the trade-mark right in “Style 


‘ 830”? was upheld, the Court placed its decision 
“ mainly on the fact that “the complainant through 


its officers, explicitly states that the figures were 
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adopted to distinguish its wares from those of 
other manufacturers. ”’ 


The only proof in the record on the question of 
the adoption of “ LL” by complainant shows that 
they were used not to distinguish their goods from 
those of others, but to distinguish these goods from 
like goods made by them—in short, to express 
gerade alone. (TZrans., Q. 342, p. 46.) 


In the Shaw case the Court says further: ‘It 
was the intention of the complainant to have its 
goods known in the market by these numerals. 
They were, in reality, so known.” 


The proof in our case is that complainant always 
invoiced them as ‘“ Lawrence LL,” and not as 
“LU,” and that they had an inferior and cheaper 
brand of same weight which it invoiced as ‘‘ Shaw- 
mut LL,” and that they were so advertised and 
known in the trade. (Ante, p. 26.) And the other 
“LL” brands are known by the addition of their 
respective names. | 


As stated by the Chancellor who decided the 
case of Avery v. Meikle, 37 Am. Rep., 366: ‘“ It is 
true that in Gi/lott v. Esterbrook, 48 N. Y., 374, 
the numeral 303 was held to be a valid trade-mark, 
and in Boardman v. Britannia Co., 35 Conn., 402, 
No. 2340 was upheld to be a valid trade-mark, but 
in both cases the ground upon which these numer- 
als were sustained was, they were arbitrary signs ; 
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that they did not express size, quality, or quan- 
tity.” In the Gillott case the fact was expressly 
found that the claimant ‘‘ selected the device ‘3037’ 
as a trade-mark for a pattern of pen manufactured 
by him.” This conclusion distinguishes it abso- 
lutely from the Trainer case. Otherwise the two 
cases would be wholly irreconcilable. 


In all of these cases, besides the use of the fig-— 


ures, there was palpable imitation of them in size 
and shape, and the general features of the brand 
were deceptive in appearance (all of which is not 
so in this case); and these facts manifestly had 
great weight in the decisions. 


Lf. 


The claimant must have been the first one to 
use the mark on same or like articles. (See author- 
ities in Brief.) 


Complainant cannot gain an exclusive right to 
use “LL” on cotton sheetings weighing four yards 
to the pound, because when it adopted the letters 
on that cloth there was being sold in the trade a 
cotton sheeting which had been made by the 
Atlantic Mills, and stamped with the “LL” 
in blue solid block letters exactly like those used 
by complainant, and the two goods were so near 
alike as to be indistinguishable by the ordinary 
purchaser, and even by experts. 
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These Atlantic sheetings were so stamped from 
1860 to 1865, with intermissions, and have been ee 
so stamped ever since 1872. (Ante, p. 4.) The 
goods were out in the market, and were generally 
known in the trade from 1860 to the time of bring- 
ing this suit. A number of witnesses testify to 
having known them in the trade fifteen and twenty 
years before this suit was brought, which shows at 
conclusively that in various places the goods so 


branded were in the trade in 1867, when complain- 1 
ant first began to use these letters. (Ante, pp. 6 | 
and 7.) | 
a! 
These goods competed then, and now compete, ‘i 
with complainant’s, and are so much alike that | 
they cannot, by mere sight, be distinguished. Cad 
(Ante, pp. 9,10, and 11.) A practical test is worth as 
more than assertion or argument. Complainant r! 
introduced a merchant of Chicago—Lurie by name 1! 
—to prove that “LL” meant Lawrence sheeting. *; 
On cross-examination the following took place: ‘| 
“Cross-ques. 1968.—I now show you Exhibit No. 7 
2, folded partially. What do you see upon it? | g 
‘“‘Ans.—Lawrence Mills sheetings ‘ LL.’ 7 
“Cross-ques. 1969.—Would you recognize that ‘ 
alone as indicating to you that the goods on which ~ 
it is branded is Lawrence ‘LL’ sheeting ? ; 
‘ Ans.— Yes, sir. vee 
“Cross-ques. 1970.—I now show you Exhibit 2. ; 


é 
What do vou see upon it? * 3 oe 
~ “Ans.—Sheetings ‘ LL,’ ) . 
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“Cross-ques. 1971.—Would you recognize that 
alone as indicating to you that the goods on which 
it was branded was Lawrence ‘ LL’ sheeting ? 

‘6 Ans.— Yes, sir. 

“Cross-ques. 1972—Why? Because it has ‘LL’ 
on it? 

“Ans.—Double ‘ L.’ 

“Cross-ques. 1973.—What do you see on the 
brown muslin here shown you ? | 

‘‘Ans.— Double ‘L’ or ‘ LL.’ | 

‘“Cross-ques. 1974.— Look at that and say whether 
you would recognize it-as indicating that this goods 
was made by the Lawrence Mills. 

‘Ans.— Yes, sir. 

‘“Cross-ques. 1975.—That is your interpretation 
of it? 

‘“‘Ans.—Yes, sir. ; 

“Cross-ques. 1976.—W hat distance are you from 
it? | ; 

‘‘Ans.—If I see double ‘L,’ I think it is the 
brand that I always buy. 

“Cross-ques. 1977.—What distance are you from 
this piece of muslin? How far are you off from it? 

‘‘Ans.—About four feet. 

“Cross-ques. 1978.—I now hold in my left hand 
another piece of muslin. What do you see on 
that? 

‘“‘Ans.—I see two ‘ L’s’ on it. 

“Cross-ques. 1979.—Is there any difference in the 
size of the ‘ L’s.’ 

“‘Ans.—lIt 1s. 
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“Cross-ques. 1980.—They are both the same dis- 
tance from you, are they not? 

‘“‘Ans.—Yes, sir. 

“Cross-ques. 1981—Could you tell whether either 
one of them or both of them is of the Lawrence 
make from where you are sitting ? 

“Ans.—Yes, sir; I can. 

“‘Cross-ques. 1982.—How can you tell ? 

‘“‘Ans.—By the letters. 

“Cross-ques. 1983.—You cannot tell by the text- 
ure of the goods, can you? 

“Ans.—I think I can. 

‘“Cross-ques. 1984.— How many yards to the pound 
is the goods which I hold in my right-hand, and 
how many yards to the pound is the goods which I 
hold in my left-hand? : 

“‘Ans.—I never weighed yard muslin, and I al- 
ways depend on the wholesale man that sold me 
the goods. 

“Cross-ques. 1985.—To what grade of sheeting 
does this which I hold in my left-hand belong ? 

‘“‘Ans—To fine muslin. 

“Cross-ques. 1986.—And what grade does that 
which I hold in my right-hand belong to? 

‘““‘Ans.—To the coarse. 

“Cross-ques. 1987.—In your opinion, that in the 
right-hand, then, is a heavier goods somewhat than 
that in the left? | 

“‘Ans.— Yes, sir. 

“Oross-ques. 1988.—The ‘Lawrence’ is what is 
called a coarse brown sheeting is it not? 
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““Ans.—Yes, sir. 

“Cross-ques. 1989.-—Now, which is the ‘ Law- 
rence,’ that which I hold in my right or that 
which I hold in my left-hand ? 

““dns.—That which you hold in your right. 

“Cross-ques. 1990.—Now, I will unfold that 
which I have held in my right, and ask you to 
read what there is printed on it. 

‘“Ans.— Atlantic Mills LL, fine sheetings.’ 

“Cross-ques. 1991.—Now, I will unfold that which 
I hold in my left-hand, and ask you to state what 
appears upon it. 

.** 4ns.—* Lawrence Mills Sheeting LL,’ with the 
picture of a bull at the top. 

‘“Cross-ques. 1992.—Now, looking at these two 
eoods, and at the ‘LL’ alone, a person could not 
well tell the difference, could they ? 

‘“Ans.—No, they could not; I couldn't myself. 

“Cross-ques. 1993.—That was an honest mistake 
on your part, giving your judgment to the best of 
vour ability, was it not ? 

‘“ Ans.— Yes, sir. 

“Cross-ques. 1994.—An ordinary buyer, seeing 
these two goods folded, showing nothing but the 
‘LL,’ might easily, by merely looking at them and 
not feeling the difference in texture, take one for 
the other, might they not ? 

‘“‘ dns.— Yes, sir.” (Z'rans., 195-197.) 

This makes the claim of complainant to a trade- 
mark in ‘‘ LL” on four-yard sheeting simply ridic- 
ulous. . 
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oe A trade-mark is for the eye. It is a signet, and 
e x not a sound. Complainant in its bill only claims ¢ 
aa it on the four-yard grade. It now says that the At- | 
ae lantic used it on a five-yard grade, and therefore | 
“2 | this prior use does not preclude its claim. It is + 
2 : confronted by the fact that the two grades are not | 
e ‘3 distinguishable by the eye, and therefore the grade 
F s must first be ascertained by touch or inquiry to 
1 identify its alleged trade-mark. Instead of the 
as trade-mark showing to the world what the goods | 
; ig are, as is the office of a trade-mark, you must, in | 
4.2 this case, first find out what the goods are before 3 
ce you know the trade-mark. Instead of the trade- 
2 mark guaranteeing the goods, the goods guarantee i 
tf «+ +the trade-mark. Any claim resting on such a 
Be shadowy distinction as the difference between four, 7 . 
four and a half, and five yard goods is too attenu- 
ated to live. The proof shows that complainant’s 
“LL” goods are as likely to be taken for the At- 
lantic as defendant’s are for those of complainant. , 
(Trans., g. 1129, p. 113.) | 
An examination of the exhibits is sufficient on | 
this point. | ‘ 
a | III. , 
ne There is no imitation by defendant. No one , 
y using ordinarv care will take one for the other. | 
| The two brands, in general appearance and in the EB 
He shape and style of letters, are entirely dissimilar. ad ee 
Unless complainant can maintaina right toatrade- 
a 3 Fu 
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‘mark in the sound of “ LL,” it must fail, for the 


exhibits show no similarity whatever in appear- 
ance. In the Lawrence the letters are solid blue 
block, and in the Cumberland they are larger and 
fancy in stvle. The brands in all other respects 
have no resemblance whatever. 


There is no fraud in simulation, for there is no 
similarity. 


There was no intent to wrong complainant nor 
deceive the public in adopting the letters. 


Letters for many years prior to that time had 
been understood generally in the trade as signify- 
ing grade, class, or quality. (Ante, pp. 13 and 14.) 


For many years “ LL” had been used by differ- 
ent manufacturers on this particular grade. (Ante, 


p. 17.) 


These letters had at that time acquired in the 
trade the fixed meaning of four-yard sheetings 
without any reference to origin. (Ante, pp. 17, 18, 
19, and 20.) 


Defendant then used a general grade-mark which 
was public property and a part of trade language, 
to show that its goods possessed the characteristic 
which these letters were understood to indicate. 


There is no proof impeaching the good faith of 
defendant, and its reasons for using these letters 
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are explicitly set forth by its executive officer as 
follows : 


“Ques. 232.—For what purpose are letters of the 
alphabet branded upon cotton goods by manufact- 
urers, and what do they indicate to the trade ? 

‘‘Ans.—For the purpose of distinguishing and 
designating different grades and weights of goods. 


“Ques. 233.—State whether or not it is the cus- 
tom generally of manufacturers of brown cotton 
goods in the United States to use letters for that 
purpose; and, if so, to what extent is the alphabet 
absorbed in this way ? 

‘‘Ans.—It is the general custom, and the alpha- 
bet is well-nigh, if not altogether, consumed by 
said custom. 


“Ques. 234.—F or what purpose did you put ‘LL’ 
on your ‘Cumberland brown sheetings ?’ 

“Ans.—For the purpose of designating it as a 
four-yard sheeting with a mark generally accepted 
by the trade as indicating such grade of goods. 


“Ques. 235.—At that time and now what was 
the accepted meaning in the trade of the letters 
‘LL’ branded on brown sheeting ? 

‘“Ans.—The accepted meaning of such a desig- 
nating mark indicated a four-yard brown cotton. | 


“Ques. 236.—Did you or not have any intention 
of simulating complainant’s brand for the purpose 
of taking any part of their trade by inducing pur- 
chasers to think that they were getting goods made 
by the Lawrence Manufacturing Company when 
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buying your goods branded ‘Cumberland Sheeting 
LL.’ 

‘‘Ans.—To the first portion of that question I an- 
swer: Not the remotest intention of simulating 
their brand, nor was there a shadow of thought 
that any portion of their trade could be diverted 
thereby; nor was it considered possible that by 
such means any person whatever could be induced 
to purchase Cumberland sheeting under the im- 
pression that they were buying Lawrence Manu- > 
facturing Company's goods. Nothing akin to such 
a proposition was ever thought of by the Tennes- 
see Manufacturing Company in affixing such a 
mark to their Cumberland sheeting.” (Zrans., p. 


383, 384.) 


Not only is there no deception by appearance, 
but even in sound complamant is safe from injury. 
The proof establishes overwhelmingly that these 
several goods are known, not as ‘“‘ LL”’ sheeting, 
but by the name of the maker or fancy brand at- 
tached. They are in writing and speaking called 
“ Lawrence LL,” “Cumberland LL,” “Beaverdam 
LL,” ete. (Ante, pp. 27, 28, and 29.) 

It is generally understood that “LL” do not 
denote any thing but grade and that the several 
brands are from different makers. (Ante, pp. 30 
and 31.) 


There is not a single instance of deception or mis- 
take shown. It is not incumbent on complainant 
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to make such proof, but it is certain that such 
proof would have been made if the facts warranted 
it. Its absence in some cases of alleged infringe- 
ment might not cause surprise, but in this case, 
in view of the allegations, it is amazing. 


Complainant shows that immense quantities of. 


its goods are sold to jobbers, retailers, and consum- 
ers all over the United States, and that for years 
it has felt the competition of these “‘ LL” brands. 
It has taken the evidence of fifty witnesses from 
many important cities for the purpose of showing 
its injuries, and their experience covered many 
years and embraced the jobbing and retail trade, 
and yet not one single case is shown where any 
other “LL” was bought under the belief that it 
was ‘“‘Lawrence LL.” It is entirely safe to be- 
lieve that no such thing ever occurred, and that 
ordinary attention has enabled purchasers to dis- 
criminate. That fulfills the requirements of the 
law. (See authorities in Brief, Sec. III.) 


IV. 


If complainant be entitled to an injunction, it 
cannot, on account of its laches, recover damages. 
It permitted, without protest, suit, or notice, the 
use of the letters “LL” by many manufacturers 
for many years. This use was so general that de- 
fendant had every right to believe that they were 
public property. Defendant acted in the utmost 
good faith and without any intention of trespassing 
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and without any knowledge of complainant’s claim. 
These facts, independent of all other questions, are 
sufficient to defeat any claim for an account. 
(See authorities in Brief, Sec. 1V.) 


V. 


If complainant, notwithstanding the use of 
“LL” by the Atlantic Mills, had a right to ac- 
quire a trade-mark in “LL” on four-yard sheet- 
ings, yet it is, by its laches, and by its acquiescence 
in its conversion into a fixed and general trade- 
term expressive of the single quality of grade, es- 
topped from now asserting an exclusive right. It 
cannot recover to its private use a symbol that has 
been incorporated in the language of trade. — It 
helped dedicate it to public use, and cannot now 
reclaim it. 


If “LL” at any time conveyed to any con- 
siderable portion of the trade the meaning that the 
goods on which they were stamped were made by 
the Lawrence Mills, they lost that significance 
many years ago, and have now acquired a fixed 
and generaliy accepted meaning in the trade of 
four-yard goods. The proof to this effect is over- 
whelming. (Ante, pp. 15, 16, 17, 18, 19, and 20.) 


Complainant made no claim to them as a trade- 
mark—never asserted its right in any way. On 
the contrary, it advertised in Seldon’s Pamphlets 
with the other “LL” goods. (See Sheldon Ez- 
hibits.) It branded its goods with “ Albany LL,” 
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which was one of the brands that had been used to 
affix in the public mind this meaning to “ LL,” and 
it did this when it had felt for years competition 
from four-yard goods of other makers branded 
“Lb.” (Ante, p. 32.) 


It would be a wrong to the public to give com- 
plainant an exclusive proprietary right to use letters 
in a way which expresses by such general accepta- 
tion a trade classification. Any right may actively 
or passively be dedicated to the public; a trade- 
mark right, as well as a right of way in realty. 
One may become a common right as well as the 
other, and it may become so by acquiescence as 
well as by deed. It is only a question of fact, and 
estoppel is as effectual as a grant. 


The principle is stated clearly by the Court in 
Burton v. Stratton, 12 Fed. Rep., 696, as follows: 


“The only satisfactory rule we have been able to 
gather from the authorities is that in each case it 
is a matter for the Court to determine, not alone 
from the mark itself, but from the testimony, 
whether the words. have become so well known as 
to stand in the public eye as denoting the char- 
acter and quality of the article and not its origin or 
ownership. Thus, if it should appear that the 
article had been manufactured and sold by a num- 


AerwoF.dealers under a particular name, this would 


be decisive that the plaintiff had no right to the 
exclusive use of | that, name, Most if not all of 
these generic names were at first indicative of the 
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origin; but finally, by constant use, ceased to sub- 
serve that purpose, and have become indicative of 
the quality. An example of this is ‘ Fowler’s 
Solution of Arsenic,’ which clearly indicates origin ; 
but the article, nevertheless, is put up by druggists 
all over the country, and this name has become 
public property. We think that most if not all 
the cases upon this subject, when carefully ex- 
amined, will be found to have turned upon the ex- 
tent to which the name is used, rather than the 


name itself. * * * * * * But if the pri- 


mary object of the trade-mark be to indicate origin 
or ownership, the mere fact that the article has 
obtained such a wide sale that the mark has also 
become indicative of quality is not of itself sufficient 
to debar the owner of protection, or make it the com- 
mon property of the trade. To hold otherwise 
would be to deprive the owner of the exclusive use 
of his trade-mark, just at the time when it had be- 
come most valuable to him and stood most in need 
of protection. But if the same be suffered to come into 
general use without objection from the original pro- 
prietor, it becomes merely generic, or indicative of 
quality.” 


The last paragraph contains the doctrine we con- 
tend for, and it is applicable to the facts of this 
case. 
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UNITED STATES SUPREME COURT. 


October T. erm, A. D. 1890. 
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LAWRENCE MANUFACTURING COMPANY, 
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' US. . | 
TENNESSEE MANUFACTURING Company, | [” Chancery. 
Apbellee. | 
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BRIEF AND ARGUMENT FOR APPELLEE. 


Appellant seeks, in this case, to enjoin appellee from the 
use of the letters “LL” on a certain grade or quality of 
sheetings, manufactured by the Tennessee Manufacturing 
Company, and claims in its bill that it is entitled to a trade 
mark on those letters, on the grade of sheetings known in 
the trade, according to its weight, as four yards to the 
pound. In its bill, appellant sets out that there are several 
grades into which cotton sheetings are generally classed, 
according to weight and quality, one class including the 
sheetings of such weight that 2.85 yards thereof weigh a. 
pound, another of such weight that three. yards thereof 
weigh a pound, and a third class of such weight that four 
yards thereof weigh a pound, with the differences which 
exist, as to excellence, quality, etc., between rival manufac- 
turers of such goods. 


It claims the exclusive right to use the letters “LL” on 


3 


the grade of sheetings, which, when classed according to its 
weight, four yards thereof weigh a pound. 


Appellant admits that the grade or quality of sheetings 
upon which it stamps the letters ““ LL,” is manufactured by 
many other cotton manufacturers in this country, and has 
been manufactured for many years, and that these other 
companies have as much right to engage in the manufacture 
of that grade of sheetings as it has, but claims and insists in 
its bill that it, a/one, is entitled to stamp the letters “LL” 
on that grade of sheeting. Appellee contends that the let- 
ters “LL” indicate in the trade four yard sheetings, and 
when it commenced to manufacture brown sheetings in 
1885, it adopted the letters ‘‘_LL” upon that grade of sheet- 
ing because of that recognized fact in the trade. 


The preliminary injunction asked for was denied by the 
court below, and evidence was taken in pursuance of the 
practice in such cases provided, and the testimony of an hun- 
dred witnessess were taken by the respective parties in sup- 
port of the positions assumed by the parties hereto in the 
pleadings in this case. ‘The testimony of these witnesses 
included some of the leading dry goods men engaged in busi- 
ness in all of the larger cities of this country, and also the 


- evidence of retail merchants in various sections of the coun- 


try, and the purchasers from such retail trade. 


This evidence was prepared and a full hearing had in the 


‘United States Circuit Court, at Nashville, Tennessee, Judge 


Howell E. Jackson, presiding. That learned judge gave a 
patient and intelligent investigation of this case, examining 


carefully the testimony of all of the witnesses, and the author- 


ities cited on behalf of both of the parties hereto. After 
mature delibération, both as to the law and the evidence, he 
determined that there was no merit in complainant’s bill, 


-and on the 7th day of July, 1887, dismissed the same for 
want of equity. It is from that decision that appellant has 
brought the case to this court for a review. 
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We have carefully examined the brief and argument 
kindly futnished us by counsel for appellant, and discover 
no point raised that was not fully presented and elaborately 
argued before the learned circuit judge who decided this 
case. The authorities upon which they rely in their brief 
here, are the authorities which they presented before his 
honor, Judge Jackson, and which were carefully considered 
by him in the elaborate, learned and able opinion which 
appears on pages 465 to 479 of the transcript of the record in 
this case. 


We shall not attempt to consider this case in the order of 
the discussion indulged in by counsel for appellant in the 
brief and argument which they have filed. As it appears to 
us, the finding of the facts by the circuit judge leaves but 
very little for discussion in this court.. We present these 
facts as found by the circuit judge: 


First. Prior to 1867 complainant used, as its brand on 
four-yard sheetings, a picture of a bull in a rampant position 
in connection with the words, ‘‘ Lawrence Mills,” the name 
by which the Lawrence Manufacturing Company is com- 
monly known, with the single capital letter “‘ L.” 


Second. In 1867 complainant made the addition of 
another capital letter “ L,”’ forming the “LL.” When this 
change was made, complainant was a well known manufac- 
turing company, 


Third. In 1883 it substituted for the bull rampant, the 
bull’s head in connection with the words “ Lawrence Mills 
Sheetings ” and the letters “ LL.” 


Fourth. Contemporaneously with its employment of the 
letters “ LL.” on its third-class goods of first quality, it put 
into the trade a brown cotton sheeting, of same weight as 
that stamped with bull rampant and the words “ Lawrence 
Mills’ and “ LL,” which it branded “Shawmut LL Sheet- 
ings,” and which on account of imperfections and defects, 
was inferior and of less value than the former, and these 
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sheetings have been put on the market continuously since y 


1867. 3 ; 


Fifth. Complainant makes two other kinds of brown : 
sheetings, graded according to weight, and stamps one 
“XX, and the other “ XXX” to denote distinction in 
grade. 7 ‘ 


Sixth. Through its authorized selling agents, complain- 
ant has for many years, advertised its sheetings in Sheldon’s 
Pamphlets, a well known dry goods advertising periodical, y 
heading its advertisement with the picture of a bull's head, oe 
the words ‘“ Lawrence Mills,’ and then following are the | 
letters ““ XX,” “ XXX," “LL.” Complainant makes other 
goods upon which it uses the picture of a bull's head and ‘ 
the words “ Lawrence Mills,” similar to that used on the 
four-yard sheeting, but not the letters “ LL.” 


Seventh. Letters of the alphabet have for many years 
been used by manufacturers to designate grades and qual- 
ities of goods, and almost the entire alphabet is so used; so 
that it is understood generally, in the cotton goods trade, . 


that letters are thus used to designate grade, class or 
quality. 


Eighth. It is generally understood in the trade, that ‘ 
“LL,” as stamped on the complainant’s sheetings, means 
four-yard goods and the words * Lawrence Mills” in con- 
nection with the bull’s head, are used to indicate the maker. 


Ninth. These goods are always invoiced by complainant oa 
as ‘‘ Lawrence ” or “ Lawrence LL,” and they are thus gen- : 
erally known in the trade, except in some instances persons | 
who have been familiar with them, or who have handled 7 
them exclusively, have called them simply ‘“‘ LL’s,” thereby 
meaning the sheetings made by the Lawrence Company ; . 
but generally said sheetings are described as ‘‘ Lawrence 
LL,” or “ Lawrence Mills LL,” just as other brands of sheet- 
ings stamped with ‘“‘ LL” are generally known in the trade, 
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and spoken of, as “ Beaver Dam LL,” “ Badger State LL,” 
‘“ Aurora LL,” “ Cumberland LL,” etc. 


Tenth. The signification of the letters “LL” stamped 
upon cotton sheetings, as indicative of grade, was generally 
understood in the trade, when defendant commenced the 
use of said letters in 1885. 3 


Eleventh.. The facts are clearly established that the 
Atlantic Mills, of Lawrence, Mass., stamped the letters 
‘““LL” upon brown sheetings, of its manufacture, in the 
years 1860, 1862, 1864, 1865 and from 1872 down to the 
present time. There were cessations (or “ interregnums”’ as 
the witness, J. C. Bowker, calls it,) in the manufacture of 
said goods by the Atlantic Mills, from time to time, between 
1860 and 1865 and between 1865 and 1872, none being thus 
stamped between the latter dates. The weight of the 
Atlantic goods made in 1860, and stamped with the letters 
“LIL” was 4.19 yards to the pound; in 1862 the goods 
so stamped weighed 4.36 yards to the pound, and in 1863 
and 64-5 their weight was 4.56 yardstothe pound. In 1872 
‘when the Atlantic Mill agaifi commenced placing the “ LL” 
on its sheetings, they weighed, and have since continued to 
weigh, five yards to the pound. It further appears that the 
said Atlantic Mills, in 1860, made a grade of brown sheet- 
ings that weighed 3.89 yards to the pound, and which is 
stamped with the single letter “L.” The Atlantic Mills 
employed said letters to distinguish different grades of 
goods and has ‘continued to use letters for that purpose. 


Twelfth: It is fairly deducible from the evidence that 
the ‘“ Atlantic LL " cotton sheetings were in the market in 
1867, when complainant first commenced using said letters 
on its third-class sheetings. 


Thirteenth: Said Atlantic goods were and are of the 
same general character and class as those upon which com- 
plainant stamps “ LL,” and are so near alike in appearance 
to the “ Lawrence LL” that ordinary buyers, and even 
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experts, cannot, by looking at them, distinguish them from 
each other. They are both used for the same general pur- 
poses, and compete with each other. Looking only at the 
letters ‘‘ LL” purchasers would as readily mistake the infe- 
rior “‘ LL.” sheeting of complainant for its first or regular 
‘‘Lawrence LL ” sheeting, as they would the defendant's 
“Cumberland LL” goods. 


Fourteenth: John V. Farwell & Co., have, for the past 
six or seven years, been using a private brand for sheeting, 
known in the trade as “ Albany LL,” and in 1884, with full 
knowledge of this fact, complainant stamped for said Far- 
well & Co., four-yard sheetings, with the label, “ Albany 
LL,” and returned the stamp with the goods to Farwell & 
Co. 


Fifteenth: The evidence shows that complainant has all 
the while known of the Atlantic Mills using the “ LL” on 
its goods, and that for more than six years before the com- 
mencement of this suit, it has been aware of the fact that 
numerous other manufacturers were stamping said letters 
on their four-yard cotton sheeting, and that it never objected 
until about the time of bringing this suit, and one of like 
character, against the Aurora Cotton Mills, at Chicago. 


Sixteenth: It is not shown that the brand of the defend- 
ant has ever been taken for that of the complainant. 


Seventeenth: There is no direct evidence that complain- 
ant, when it commenced using the “ LL”’ letters on its third 
_ Class goods, adopted them for the purpose of making them 
its trade mark, or any substantial or material part thereof. 
It does not appear that the single “ L,”’ used prior to 1867, 
constituted, in whole or in part, its trade mark. It is per- 
fectly clear from the account which complainant's agent, 
Smith, gives of the change from the single “L” to the 
double “LL,” made in 1867, that the purpose of, and 
design in adopting the latter was not to indicate origin or 
ownership, or to distinguish the sheetings on which said let- 
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ters were stamped from similar goods manufactured by 
others, but that its primary object was to denote its class, 
quality, or grade, and to present it to the public as being 
different goods in class and quality from those primarily 
sold by complainant under the single “L” stamp. The 
change to the double “ LL” was not made to distinguish 
complainant’s four-yard sheetings from similar goods manu- 
factured by others, but to prevent identification with its 
own goods of the same grade, class and quality, previously 
sold, and which the purchaser was using in competition with 
it. 

Those facts, as found by the court, every one of which is 
fully sustained by the evidence in the record, make a case 
so strong against the claim of appellant that it is little less 
than downright presumption upon its part to insist that it 
has a trade mark in the letters “LL,” or has any equity 
that should be enforced against appellee. If we were to 
characterize this case as the facts warrant, we should con- 
tend that the charge in complainant's bill, in the light of 
the facts which appear in the record, is a piece of monu- 
mental assumption. It is an attempt to get a corner on 
“LL” sheetings. It is an effort made, after this class of 
goods has been popularized by 30 or 40 of the western and 
southwestern cotton mills, to reap the benefit which can be 
derived therefrom, without any right or justice whatever. 


While counsel for appellant have assigned as error the 
finding of the facts in the court below, they have offered no 
good reason, either in fact, or in law, for this court to dis- 
turb that finding. We take it that the law is well settled, 
that unless it should be made clear to your honors that 
grave errors have been committed by the Circuit Court in 
these facts, which have been found, that you will assume 
the correctness of the same and look into the law and see 
whether under those facts the law of the case has been prop- 
erly applied. . 


Indeed, in the early history of this court it was held: “If 
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causes of equity or admiralty jurisdiction are removed hither 
accompanied with a statement of facts, it is well, and the state- 
ment ts conclusive as to all facts which it contains. This is the 
unanimous opinion of the court. If such causes are removed 
with a statement of the facts, and also with the evidence, 
still the statement is conclusive as to all the facts contained 
in it. This is the opinion of the court, but not unanimous.” 


Wisecart vs. Bauchy, 3 Dallas, page 321. 


Counsel for appellant speak with considerable freedom 
about piracies and the necessity of enforcing commercial 
honesty. In view of the finding of facts by the court below, 
such statements come with poor grace from parties repre- 
senting appellant. The bill which was filed in the court 
below is predicated on the principal idea that appellant has 
a trade mark in the letters “ LL.” 


The evidence offered by appellant itself rebuts the idea 
of any trade mark on those letters under the definition of 
trade mark as given by this court. 


In the case of Canal Company vs. Clark, 13 Wallace, page 
322, this. court, by Mr. Justice Strong said: ‘“ The office of 
a trade mark is to point out distinctively the origin or 
ownership of the article to which it is affixed, or, in other 
words, to give notice who was the producer.” 


The history of the adoption of these letters by appellant, 
shows.conclusively that they were not intended to indicate 
the origin or ownership of the goods upon which they 
appear, but were placed there to indicate a certain grade or 
quality. 


It is undisputed that appellant has been a manufacturer 
of cotton sheetings of various grades and qualities for more 
than thirty years, and that prior to 1867 it was manufactur- 
ing a grade of cotton cloth of four yards to the pound, and 
had upon it, as its trade mark, a bull rampant, and the 
words “ Lawrence Mills, Sheetings,” together with the single 
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letter “L.”’ The letter “I.” indicated the grade or quality 
of sheeting and was so understood in the trade. 


Owing to the fact that one of the customers of the Law-. 
rence Mills, and a purchaser of a large amount of the single 
“L” sheetings, was selling this grade in the market at a 
lower price than appellant thought it could manufacture it, 
a device was resorted to to stop or check at least, the com- 
petition in the market that these goods, sold at such depre- 
ciated price, was having on the regular out-put of the mills 
on that grade of sheetings; and hence it adopted a differ- 
ent fold in the goods, and added an additional letter “ L.” 
By this device appellant had in the market what purported 
to be two distinct grades of sheetings, each weighing four 
yards to the pound. The additional letter ‘“‘L” indicated | 
that the “LL” grade was a quality superior to that of the 
single letter ‘‘ L”’ grade, and thus appellant was enabled to 
continue the manufacture of the grade of sheeting known in 
the market as four-yard sheeting, and still not be injured by 
the continued sale of its out-put, which was under the con- 
trol of parties who were selling in the market at this depre- 
ciated price. 


The circumstances under which appellant adopted the 
letters ‘LL ” on their four-yard to the pound sheetings, is 
stated by one of its witnesses, Charles S. Smith, of New 
York, and is as follows: 


“A little time previous to our adopting the LL, we sold 
them under a single L, and we were induced to change 
because it was a time when cotton goods were depreciating. 
We had made considerable sales of the single L; but a 
party who had bought a large lot was underselling us at a 
price lower than we could afford to meet; and I suggested 
that in order to keep them out of this competition, that the 
Mills should change the fold of the single L from a narrow 
to a wide fold, and to put on a double L. 


“QO. 343. Can you designate in what time in 1867 this was 
first done? 
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“A. Yes, sir; it was done in January or February of that 
year. The goods came into the market under the LL mark 
early in February, so that it must have been January that 
we decided upon it.” 


Your honors will see, from this testimony, that the letters 
“LL” were not adopted by appellant to distinguish the 
grade of sheetings upon which the letters were placed from 
' the like grades produced by other manufacturers of cotton 
goods, but that the sole and only purpose of appellant in 
adding another letter “ L”’ was to indicate a superior grade 
or quality of goods to the single letter “L,’’ and thus keep 
out any competition in the market with the single letter 
“LL” goods. There was no thought here to establish 
ownership or origin, but to designate quality alone. 


In the light of this testimony the case of Manufacturing 
Company vs. Trainer, 101 United States Reports, page 51, is 
decisive of this case; on page 55 this court, in speaking of 
that case, say: “It is clear from the history of the adop- 
tion of the letters A C A, as narrated by the complainant, 
and the device within which they were used, that they were 
only designed to represent the highest quality of ticking 
which is manufactured by the complainant, not its origin. 
The device previously and subsequently used stated the 
name of the manufacturer, and no purpose could have been 
-subserved by any further declaration of that fact. And 
besides the letters themselves do not signify anything, and 
require explanation before any meaning can be attached to 
them. That explanation when made is that they were 
placed in the device of the company when it is affixed to 
the finest quality of its goods, while single letters are used 
within the same device when it is attached to goods of an 
inferior quality. _They are never used by themselves, but 
merely as.a part of a device, containing, in addition to the 
border in red, several printed terms. Alone the letters con- 
vey no meaning; they are only significant as part of the 
general device constituting the trade mark. Used in that 
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device to denote only the quality, and so understood, they 
can be used by others for a similar purpose equally with the 
words ‘superior’ or ‘superfine,’ or other words or letters 
or figures bearing a like signification.” | 


That case applies with great force to the case at bar. As 
narrated by the witness for appellant, the device of the let- 
ters “LL” was placed on the sheetings only to designate 
grade and quality, or a better quality than the single letter 
“LL.” The device, namely: the bull rampant, and “ Law- 
rence Mills,” which were used before the adoption of the 
tetters ‘‘LL”’ contained the name of the manufacturer, and 
as this court held in the 77vazner case no additional purpose 
could have been subserved by any further declaration of 


’ that fact. As was well said in the case just quoted, the let. 


ters themselves do not suggest anything, and require an 
explanation before any meaning can be attached to them; 
and when we come to look for the explanation of those let- 
ters, we find, as appears from the evidence’ of appellant 
itself, that they were placed on the sheetings to indicate the 
quality of the goods. They were placed there to indicate 
to the public that the single letter ‘‘ L”’ goods were inferior 
in quality to the ‘‘ LL” goods, and that the “ LL” was a 
superior guality of four-yard sheeting. 


We maintain that the history of the adoption of the let- 
ters “LL” by the appellant as narrated by its own wit- 
nesses, is decisive of this case, under the authority above 
quoted. Those letters indicated only quality, and were so 
intended to denote only quality by the appellant, and they 
can be used by others for that purpose without any infringe- 
ment upon the rights of appellant, or without subjecting 
any cotton manufacturer who should use them to any liabil- 
ity whatever. 3 


-In the case of Canal Company ws. Clark, 13 Wallace, 311, 
this court on page 323, said: ‘‘ No one can claim protec- 
tion for the exclusive use of .a trade mark, or trade name, 
which would practically give him a monopoly in the sale of 
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any goods other than those produced or made by himself. 
If he could, the public would be injured rather than pro- 
tected, for competition would be destroyed. Nor can a 
generic name, or a name merely descriptive of an article of 
-trade, of its qualities, ingredients or characteristics, be 
employed as a trade mark, and the exclusive use of it be 
entitled to legal protection. As we said in the well consid- 
ered case of Amoskeag Manufacturing Company vs. Spear, 
‘the owner of an original trade mark has an undoubted right 
to be protected in the exclusive use of all the marks, forms 
or symbols that were appropriated as designating the true 
origin or ownership of the article or fabric to which they are 
affixed; but he has no right to the exclusive use of any 
words, letters, signs or symbols, which have no relation to 
the origin or ownership of the goods, but are only meant to 
indicate their name or quality.. He has no right to appro- 
priate a sign or a symbol, which, from the nature of the’ fact 
it is used to signify, others may employ with equal truth, 
and therefore have an equal right to employ for the same 
purpose.” 


That the claim of appellant that it has a trade mark in 
the letters “‘ LL,” and that they indicate origin and owner- 
ship is of recent date, is apparent from the fact that soon 
after it commenced the manufacture of ‘“ Lawrence LL” 
goods, it placed on the market a grade of goods, known as 
the “‘Shawmut LL,” and has manufactured continuously 
from 1867 “Lawrence. LL” and “Shawmut LL.” The 
“ Lawrence LL" commands a higher and better price, and 
is regarded in the trade as of superior quality to “ Shawmut 
LL.” While “ Shawmut LL” is of the same weight, it is of 
inferior quality to “ Lawrence LL,” and sells for a less price 
in the market. 


Not only that, but the evidence clearly shows that- for 
many years, J. V. Farwell & Co., one of the great dry goods 
houses of America, has been using a private brand of its 
_ own for four-yard goods, and has had contracts with various 
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cotton mills of the country, by which it has had that grade 
of goods manufactured and Stamped “ Albany LL,” and in 
in 1884, prior to the organization of appellee's company, 
and before it placed a yard of its ‘‘ Cumberland LL” on the 
market, appellant had manufactured for J. V. Farwell & Co., 
large quantities of *‘ Albany LL,” and thereby placed them 
on the market in competition with its ‘* Lawrence LL.” 


(See page of the transcript of record.) 


If the letters ““ LL” indicate origin and ownership, why is 
it that we find appellant destroying that understanding in 
the trade by putting in competitron with its own goods the 
“Shawmut LL” and the “ Albany LL”? The learned | 
counsel who represent appellant in this court were unable 
to answer this question in the court below in a manner that — 
was satisfactory to that learned judge, and we apprehend 
that they will find equal difficulty in giving a reasonable 
answer to it in this court. 


It is contended by counsel that the word “Shawmut” is a 
limitation upon the letters ‘‘LL,” and that the “ Shawmut 
LL” has no competition with the ‘“ Lawrence LL,” and 
that the public cannot be deceived because of the word 
“Shawmut,” which appears stamped on the goods. If that 
be true, and the public is not deceived by the large quanti- 
ties of ‘Shawmut LL” sheetings that have been placed 
upon the market and on the trade by appellant, then will 
not the same public and the same trade understand that the 
grade “Cumberland LL” differs from the “ Lawrence LL.” 
This is equally true of the “ Beaver Dam LL” and the 
“ Aurora LL.” 


Appellant admits that it has: placed upon the trade the 
“Albany LL" at the request of J. V. Farwell & Co., in 
competition with its “Lawrence LL,” and if the word, 
“ Albany,” indicates to the trade that it is a different sheet- 
ing from the one manufactured by appellant, why will not 
the word, ‘“ Aurora,” indicate to the same trade that the 
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“ Aurora LL”’ is different sheetings from that manufactured 
by appellant, and why will not the “‘ Cumberland LL ” indi- 
cate that the sheetings upon which that stamp appears is 
manufactured by some other company than appellant ? 


The principles of equity cannot be enforced in this court 
to oppress or destroy the rights of competing manufacturers. 
It is only where the complainant comes into court with 
“clean hands” to restrain his rivals from committing some 
commercial wrong that the rules of equity can be enforced 
in his favor. The adoption of the letters “LL” by appel- 
lant was conceived in fraud and commercial dishonesty. 
After selling a large output of its four-yard goods, and after 
some of its customers had secured a large amount of the 
same, and were selling at a lower price than appellant 
thought it could afford to manufacture, on consultation 
with its Mr. Smith, it adopted a device upon the same grade 
of goods, by adding the letter “ L,”’ by which the public 
was lead to believe that it was getting a better grade or 
quality of goods than the previous output of the Lawrence 
Mills, with the single letter ‘“‘ L ” stamped thereon. 


As his honor said in the court below: “It may well be 
doubted whether the claimant of a symbol, or mark, having 
its origin in such a purpose, can successfully invoke the aid 
of a court of equity in its protection. It is settled by many 
authorities that a lack of truth debars a trade mark from 
protection ; that the tale told by the symbol must be sin- 
cere, and that the instant it ceases to be truthful in spirit, as 


well as letter, it becomes an instrument of fraud and is not 


lawful. In Ford vs. Foster, L. R., 7 Ch., 611, it was said: 
‘According to the rule of ex turpe causa non oritur actio, if 
a trade mark contains a false representation, a representa- 
tion calculated to mislead the public, a man cannot, by 
using that which is itself a fraud, obtain an exclusive right, 
or indeed any right at all.’”’ 


- The appellant was so successful in misleading the public 
into paying a higher price for the double “ LL ” goods man- 
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ufactured by it, than was paid for the single “L,” that it 
adopted a further device, using “Shawmut LL” and the 
“Albany LL.” As we have already indicated the principles 
of equity will not grant to appellant the exclusive privilege 
of so misleading the public. If it can place upon the 
market goods known in the trade as “Albany LL” to com- 
pete with its own “ Lawrence LL,” no reason exists in law 
or in morals for prohibiting other cotton manufacturers 
from placing in the trade a four-yard sheeting, known as the 
“Cumberland LL,” the ‘‘Aurora LL,” the “ Beaver Dam 
LL,” etc., etc. 


In the case of Manhattan Medicine Company vs. Wood, 
108 U. S., page 218, this court, through Mr. Justice Field, 
said: ‘A court of equity will extend no aid to sustain a 
claim to a trade mark of an article which is put forth with 
a misrepresentation to the public as to the manufacturer of 
the article, and as to the place where it is manufactured, 
both being originally circumstances to guide the purchaser 
of the medicine.” 


Appellant here seeks, by a court of equity, to sustain a 
claim toa trade mark that is admitted to have been put 
forth under a misrepresentation to the public, and that has 
been retained and used by the appellant for commercially 
dishonest purposes. 


It was contended in the court below, and we presume the 
same argument will be advanced here, that while the letters, 
when first adopted, did not indicate origin or ownership, 
yet, from long use and the extensive out-put of appellant's 
mills, the letters “LL” have come to indicate a grade of 
sheetings manufactured and produced by the Lawrence 
Manufacturing Company. This is denied by appellee as a 
fact, and the findings of the court below is against this 
proposition assumed by counsel for appellant, and the evi- 
dence, as appears in the record, clearly supports the finding 
of the court. But, even if there was evidence in the record 
which would warrant. this conclusion sought to be estab- 
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lished, we contend that under well known and well estab- 
lished principles of equity, appellant would not be entitled 
-to a trade mark in those letters. 


In Upton, on Trade Marks, page 137, we find the follow- 
ing: ‘That although by long continued use of certain 
words, letters, marks, or symbols, which do not of them- 
selves, and were not designed to indicate the origin and 
ownership of the goods to which they were affixed, the 
goods so marked, and because so marked, have become 
known as those of the manufacturer who first used them, 
such fact cannot alter the original meaning of the words or 
symbols, or the intent with which they were first used, as 
denoting the name of the thing or its general or relative 
quality, or take from others the right to employ them in the 
same sense.” 


The same doctrine is established in the case of Amoskeag 
Manufacturing Company vs. Spears, 2 Sandford Chancery, 
271; Canal Company vs. Clark, 13 Wallace, 311, and Amos- 
keag Manufacturing Company vs. Trainer, 101 United States 
Reports, 51. 


THERE IS NO RESEMBLANCE IN THE TRADE MARK OF 
THE TWO COMPANIES ON THE GRADE OF SHEET- 
INGS WHERE THE LETTERS LL APPEAR. 


Appellant's trade mark on its LL sheetings at the time 
appellee commenced the manufacture of that grade of 
goods, was a bull’s head, immediately underneath that the 
words ‘‘ Lawrence Mills,—Sheetings,” and following below 
that the letters “LL.” The name of the company, Law- 
rence Mills, as well as the word “Sheetings” and the letters 
“ LL,” are in what is commonly called block letters. 


Appellee’s trade mark has the words “Cumberland Mills,”’ 
with the figures 4-4 underneath in large ornamental letters, 
and under that, in large ornamental letters, the further let- 
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ters “LL.” The exhibits accompanying the record in this 
case show clearly that the most inexperienced observer 
could not be deceived. The letters LL which appear on 
appellee's goods have no more resemblance to the letters 
LL which appear on appellant's goods than E resembles F. 


If a trade mark could be established and distinguished by 
sound alone, then the letters ‘“‘LL” used by appellee on its 
four-yard sheeting would resemble the ‘“‘ LL” used on appel- 
lant’s sheeting of like grade and quality. But trade marks 
are not established by sound. [t is the sense of sight which 
is used in determining this question as to whether the trade 
mark of one company resembles that of another. 


In the case of Leggett & Meyer Tobacco Company ws. Fin- 
ser, 128 United States Reports, page 182, this court, in speak- 
ing upon this subject, says: ‘‘ Upon the second of the two 
points there is even less ground to sustain the position of 
the complainant. The two stars, the one used by the com- 
plainant, and the one used by the defendant, are so different 
in form and surrounding that it would not be possible for 
any person, not affiicted with color blindness, to mistake the 
one for the other. They differ in size and color. The star 
used by complainant on its manufactured goods is only a 
little over half an inch in diameter, with a hole in the 
center. The mark used by the defendant consists of a round 
paper label over three-fourths of an inch in diameter, witha 
red star and the word “Trade” on the one side, and the 
word “ Mark” on the other, in gilded letters, on a red back 
ground, and having beneath the star the word “ Light,” 
thus forming, by the figure and the letters, the words “ star 
light.” One star has the silvery appearance of tin foil; the 
other has the glare of a red and yellow gilded back ground. 
The judgment of the eye upon the two is more satisfactory 
than evidence from any other source, as to the possibility of 
parties being misled so as to take one tobacco for the other, 
and the judgment is against any such possibility. Seeing 
in such case is believing; existing differences being at once 
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perceived and remaining on the mind of the observer. 
There is no evidence that any one was ever misled by the 
alleged resemblance between the two designs.” 


This case is not only applicable to the principle which we 
claim, but it seems to us is decisive against the pretended 
rights of appellant. The record fails to show that in a 
single instance has the goods of the one company been mis- 
taken for that of the other, and while counsel for appellant 
have paraded before this court the great out-put of appel- 
lant’s mills on this grade of goods, they have failed to show 
that any jobber, or retail merchant, or any consumer, has 
ever mistaken the “Cumberland LL” or the “Aurora LL”’ 
sheetings for the “ Lawrence Mills LL” sheetings. This 
corroborates what is apparent to the eye, that the two in 
appearance are entirely dissimilar. A person would have to 
be afflicted with something more than color blindness to 
mistake one for the other. If no other defense existed that 
would be sufficient to defeat the claim of appellant to its 
right of trade mark in the letters “LL.” We respectfully 
insist that a comparison of the two trade marks, which we 
here present, will be sufficient to decide the case against the 
pretended rights and claims of the Lawrence Manufactur- 
ing Company. 


APPELLANT IS ESTOPPED IN EQUITY FROM ASSUMING THE 
RIGHT TO THE EXCLUSIVE USE OF THE LETTERS LL. 


First. Because the adoption of those letters was to indi- 
cate grade and quality and not origin or ownership. (See 
page 46 of transcript of record.) 


Second. It manufactured Shawmut LL and Albany LL, 
thereby educating the trade to look for something in addi- 
tion to the letters LL to indicate whether the peenecee 
was getting the Lawrence LL sheetings. 


Third. In advertising in Sheldon’s Pamphlet, under its 
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name and its trade mark of the bull’s head, it advertised the 
three grades of sheeting, namely: XX, XXX and LL, 
thereby clearly indicating to the trade and public that the 
letters LL indicated grade and quality as much as the let- 
ters XX and XXX, and not the origin or ownership. They 
had ‘established that by the bull’s head and the name of the 
company. In invoicing its sheetings it always invoiced 
them as “ Lawrence LL’s.” 


These propositions are established not only by an over- 
whelming amount of evidence, but they are not denied by 
appellant, and any one of them, as it seems to us, is suff- 
cient to debar appellant from maintaining any right to the 
exclusive use of the letters “LL.” The law is clear that 
on any design or symbol that indicates only grade or 
quality, no trade mark can be established, and from no 
point of view can appellant in this case claim that it has 
used the letters “ LL” for any other purpose than to desig- 
nate grade and quality. The attempt to secure the exclu- 
sive right of the letters ‘‘ LL,” that is sought to be enforced 
in this case, has no parallel in commercial transactions. At 
the time the evidence was taken by the respective parties to 
this suit there were more than forty-eight different brands 
of “ LL” sheetings in the market, and some of them had 
been in the trade for more than 14 years. The consensus 
of opinion of the witnesses upon this point, is that in the 
trade the letters LL indicate, not the origin or ownership 
of the goods, but the quality:and grade, and the purchaser 
invariably names the manufacturer whose goods he wishes 


to purchase. 


The fact is that by reason of approved machinery and 
skilled labor, the western and southern mills are placing in 
the market a grade of four-yard sheeting, which is curtailing 
quite largely the sale of the Lawrence LL’s in ‘the market, 
and has popularized the LL sheetings in the market, and 
this bill is brought by the appellant to gain a monopoly on 
that class of goods. It was unsuccessful in the court below, 
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and we apprehend that it will meet with the same fate in 
this court. 


_ The learned counsel, who appear for appellant, have 
cited the testimony of various witnesses in their argument 
in support of their claim for a trade mark on the letters 
LL, but in each instance your honors will find, by reading 
the record, that the position of the witnesses quoted, has 
_ either been impaired or utterly destroyed on cross-examina- 

tion, or flatly contradicted by other witnesses whose testi- 
_ mony appears in the record. 


Under these conditions we apprehend that the court of 
equity will not relieve a person seeking to gain the exclu- 
sive control of letters or symbols for a trade mark. The 
finding of facts by the court below is against the position 
assumed by the learned counsel in quoting from and review- 
ing the testimony of the various witnesses whose testimony 
is found in the record. 


The case of Hewitt vs. Campbell, 109 U. S. Reports, page 
103, as it seems to us, is decisive. Mr. Justice Harlan, in 
speaking for the court in that case, said: ‘‘ The court 
below might well have dismissed the bill upon the sole 
ground that the complainant had failed to establish the facts 
upon which he based his claim for relief, and which must 
have been established before any relief could be granted,” 


Applying this to the case at bar, we respectfully insist 
that the decision of the court below should be affirmed on 
the ground that where there is a conflict of evidence, this 
court will not disturb the finding of the court below. 


A. J. HOPKINS, 
Attorney and of Counsel for Appellee. 
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Question of Jurisdiction. 


I. 


The appeal should be dismissed, because the subject- 
matter in controversy between the parties to this suit does 
‘ not exceed in value $5,000. 


; II. 
Statement. 


The bill is filed to restrain the defendant from impress- 

é ing the letters “ L L” upon brown cotton sheetings weigh- 

ing four yards to the pound, and for au accounting for the 

profits realized by the defendant upon the sale of such 
sheeting so labeled. (Trans. 2,5.)* * 


The action is based on the claim to these letters as a 
trade-mark upon such goods, and the exclusive right to 
use them. (Trans., 2, 480.) 


Thus, two questjons are involved—the right to recover 
profits and the right to restrain the use of the letters. 


”) 
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Right to Trade-mark. 


The claim is not based upon any right acquired under 
the United States trade-mark statute. It is not a regis- 
tered trade-mark. The action is based exclusively on 
equity principles and on the common-law right by appro- 
priation and user. (See bill —, trans., 1-5.) In this re- 
spect it is like Wilson v. Sandford, 10 H.,102. There- 
fore, the jurisdiction of this Court rests alone on the 
amount in controversy ; that is, the money involved and 
the money value of the subject-matter of controversy. 
The bill was dismissed. (Trans., 479.) 


The circuit judge declined to pass upon the value of 
the controversy, but expressly left that question upon 
the record as made up, to be determined by this Court. 
(Trans., 485.) 


The case stands like that of Wilson v. Blair, 119 U.S., 
O87. 


Jurisdiction. 


First. When amount in controversy is the ground for 
jurisdiction “the matter in dispute must be money, or 
some right the value of which in money can be calcu- 
lated and ascertained.” 


Barry v. Mercrin, 5 How., 103. 

Pratt v. Fitzhugh, 1 Black, 271. 

DeKraft v. Barney, 2 Black, 704. 

Potts v. Chumgsero, 92 U. S., 358-361. 
Youngstown B. v. Hughes, 106 U. S., 524. 


Second. When it does not appear, by record or other- 
‘wise, that the value of matter in dispute exceeds $5,000, 
the appeal will be dismissed. 

Parker v. Morrill, 106 U.S., 1. - 
Elgin v. Marshall, 106 U. S., 580. 
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Third. The value of the matter actually in dispute in 
the particular suit determines the jurisdiction, and the 
effect of the judgment in a subsequent suit between the 
same or other parties cannot be looked to. 

Elgin v. Marshall, 106 U. S., 578. 
Troy v. Evans, 97 U.S., 1. 


Fourth. The fact that complainant may claim rights 
against other parties, growing out of the same question, 
which aggregate over $5,000 cannot avail anything, for 
the several claims cannot be added to give jurisdiction, 
even though all such alleged infringers were parties to 
this suit. 

Ex parte B. & O. R. R., 106 U.S., 55. 

Paving Co. v. Mulford, 100 U. S., 147. 

Russell v. Stansell, 105 U. S., 303. 

Smith M. P. Co. v. MeGrounty, 136 U. S., 237. 


Value in Controversy. 


This involves the money sued for as damages for in- 
fringement and the value, measured by money, of any 
other subject-matter of contest. 


1. Money in Controversy. 


The bill alleges no amount sued for, and gives no mini- 
mum. (Trans., 1-5.) On the contrary, it says that the 
amount is unknown. (Trans., 4.) The only evidence 
offered is the sworn petition for appeal, and that forms 
no part of fhe record of the lower court. 

128 U.S., 397. 


This petition (Trans., 480), Part II, after certain alle- 
gations in regard to the value of the letters, which will 
be considered hereafter, states: “And your petitioner 7s 
informed, advised, and believes that the damages due from 
this defendant on account of the continued use—com- 
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plained of in said bill of complainant heretofore—of said 
letters, if said exclusive use be so confirmed to your peti- 
tioner, would, upon a proper accounting, be found by 
the Court to be, exclusive of costs,a sum in excess of 
$5,000.” (Trans., 480.) 


This is the only averment in the record as to the 
damages involved. The petition is sworn to by John I. 
Veeder. (Trans., 481.) He swears that the statements 
therein are true, “except so far as is therein stated on 
information and belief, and as to the same, affiant believes 
it to be true.” 


It will be observed that as tothe statement as to value 
of damages, he expressly says “is informed, advised, and 
believes.” (Trans., 480.) This would do well enough 
for a bill to raise an issue of fact; but after the issue is 
raised, it is mere hearsay, and is worthless as evidence, 
and must be sustained by the testimony of the informers, 
or of others who profess to know the facts. Veeder not 
only does not profess to know, but, as is shown by the 
affidavit of Goodwin (Trans., 483), was not in a position 
to know, and, as a matter of fact, could not know, any 
thing about it. He knew nothing of defendant’s sales 
nor profits, and was a mere business associate in the office of. : 
complainant’s solicitor, at Chicago, not a cotton manufact- 
urer, and in no way competent to testify, except on infor- 
mation and belief. (‘Trans:, 480.) 


_ This is all the evidence in the record for complainant 
on this subject. 

The affidavits of Geo. M. and Arthur Goodwin, the 
general manager and book-keeper of defendant, show, 
from the books of the company, that the entire profits 
on this goods was but $1,669.65. (Trans., 483.) 


Thus, the money involved in this litigation is but 
$1,669.65. 
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2. Trade-mark. 


Conflicting rights to use “ L L” as a trade-mark are not 
raised in this suit. It is not a contest between complain- 
ant and defendant as to which has the right to a trade- 
mark. Defendant does not claim “L L” as a trade- 
mark. It does not deny complainant’s right to use 
these letters in any way it may wish. It simply says 
that it uses these letters to denote grade and quality ; 
that this use by it is understood in the trade to denote 
grade; that they denote a class of sheeting weighing 
four yards to the pound, and known in trade parlance 
as four-yard sheetings; and that the public generally 
has a common right to so use these letters, and that they 
. 9 . are so used by many manufacturers and that complain- 
) ant may so use them, but cannot appropriate them ex- 
clusively as a trade-mark. (Trans., 7, 8.) 


( The actual subject-matter of controversy must be 
‘ measured by the actual effects of the decree on the rights 
of the parties to the litigation. Assume that the decree 
will go for complainant as broadly as possible, under the 
é pleadings, it can but restrain defendant from using these 
letters and award damages for infringement. We have 
considered the damages, and now are dealing with the 
trade-mark. Let us assume, further, that the Court, in 
Re order to reach such a decree, decides that complainant 
has in this case made good its claim to “ L L” asa trade- 
mark. This does not take from defendant anything in 
which it claimed a property right. It claimed no owner- 
ship, sets up no right to a trade-mark. 


What does complainant get? Certainly not a right 
to the trade-mark as against the public. No one is con- 
cluded by this litigation but defendant. Complainant 
may bring a hundred other lawsuits, and the proof may 
be different, and it may lose them all. It may lose this 


6 


suit and yet win the other hundred. It may, under this 
suit, restrain defendant forever, and may, in other 
suits, lose the right to the letters as to all the rest of the 


world. 


The value of the trade-mark claimed is not and can- 
not be the subject-matter of controversy in this suit; for, 
to so hold, there must be the condition precedent that 
this suit binds all others who are not parties to it and 
confirms to complainant the full value of the trade-mark. 
If the entire value of the trade-mark were involved in 
this litigation, then it would follow, with relentless logic, 
that in it could be recovered all the injury that had been 
sustained by complainant by infringement, whether the 
other trespassers are parties or not. If the whole value of 
the trade-mark is involved in this suit as between these 
parties, then nothing whatever isinvolved in theother suits 
which complainant says (Trans., 480) are now pending 
against other alleged infringers upon this very claim. 
As a part cannot be equal to the whole, it follows that 
the controversy between these parties cannot be equal to 
itself increased by the matters in controversy in the other 
suits. 


This analysis brings us toa clear perception of the 
real controversy and its value. It is nothing more nor 
less than the amount of complainant’s rights trespassed 
on by defendant; and this, up to the decree, was, by the 
legal standard of measure fixed by law, the amount of 
profits made by defendant on the goods bearing the 
pirated mark.. 


It is-true that in one sense the trade-mark to com- 
plainant is involved, but not in the sense of its being a 
subject-matter contested for between these parties; and 
it is true that the collateral effect of this suit upon other 
suits may be such as to assist in establishing or destroying 
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complainant’s claim as against the rest of the world. 
But that would be incidental to this suit, and not a 
finished result in the suit. But it may be said that the 
court, in enjoining and awarding an account, necessarily 
finds that complainant has a trade-mark. That is true, 
but only as a fact in this suit as between these parties, on 
which the remedies sought are based. A brings an 
action against B for a nuisance on his land and for an 
injunction. B admits the act, but says that A does not 
own the land—that it 1s a common, and he cannot be 
excluded. He does not set up any ownership to it in 
any way, but says all the world may use it. A proves 
his title, and B is enjoined and damages are awarded. 
In no sense was the value of the land in controversy be- 
tween them, but.only the extent of the wrong done by 
B, and yet A had to establish his title to the land as 
against B. ‘This suit would not establish the title to the 
land as to any others committing a like nuisance, although 
they might, on account of its issue, pay up without suits 
and desist from further trespass. This very question was 
decided in Elgin v. Marshall, 106 U.8S., 578. The judg- 
ment was on coupons for $1,660.75 from bonds exceeding 
$5,000 in value. ‘The validity of the bonds was contested, 
and the Court held that they were constitutionally issued. 
This was the foundation right for recovering on the cou- 
pons, and yet the Supreme Court would not entertain an 
appeal, because the value of the bonds was not the sub- 
ject-matter of litigation. The Court said: “ Itis true that 
the point actually litigated and determined in this action 
was the validity of the bonds; and as between these par- 
ties, in any subsequent action upon other coupons, or 
upon the bonds themselves, this judgment might, and as 
to all questions actually adjudged would, be conclusive 
as an estoppel” (106 U.S.,579). Again: “ In our opinion, 
Secs. 691 and 692, Revised Statutes, which, as amended 
by See. 3 of the act of February 16, 1875, Ch. 77, limits 
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the jurisdiction of this Court, on writs of error and ap- 
peal, to review final judgments in civil actions and final 
decrees in cases of equity and of admiralty and maritime 
jurisdiction, to those where the matter in dispute, exclu- 
sive of costs, have reference to the matter which is directly 
in dispute in the particular cause in which the judgment 
or decree sought to be reviewed has been rendered, and 
do not permit us to estimate its collateral effect in a sub- 
sequent suit between the same or other parties.” Jdem. 

See also pages 581-2, same case. 

In the case at bar appellant proceeds upon the idea 
that the whole value of his trade-mark in other suits, 
and as to all the world, is the direct matter of contro- 
versy in this case. In his petition (Trans., 480)—which 
is sworn to, and is his only proof—Part I, he sets out, as 
the first ground to sustain the appeal, that this judgment 
by agreement with parties in other and distinct suits 
shall control those suits. Parties cannot, by agreement, 
give this Court jurisdiction of their own suits. 

Webster v. Buffalo Insurance Co., 110 U. S., 386. 


Much less can such an agreement give it jurisdiction 
of the suit of another. In the second part of the petition, 
which undertakes to show the value in controversy, com- 
plainant says that “the main purpose of this suit was to 
establish the validity * * * asatrade-mark of said 
letters ‘LL’” and that “the exclusive use of said letters 
* %* * has been in the past, and also would be in the 
future, of the value to your petitioner at least of upward 
_ of $50,000; * * * that during which period, as to 
this defendant, your petitioner enjoyed the unmolested 
use of said letters; such use thereof to this your petitioner 
was of the value of more than $5,000” (Trans., 480). It 
is always the trade-mark and its exclusive use as against 
the world on which the value is estimated. 


This is all, except one other averment, as follows: 


~ 
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“And the exclusive use of said letters as aforesaid, as 
against this defendant, if judicially confirmed to your 
petitioner, would be hereafter to your petitioner of the 
value of more than $10,000.” This is not proof, but 
prophecy. It undertakes to say what will be, and not 
what is, the damage. In short, what amount of goods 
defendant would hereafter have made, stamped, and 
sold, and what profits would have been made on them, 
in absence of the restraint sought. This, of course, de- 
pends on many contingencies, and one of the most 
obvious is, whether defendant shall continue its corpor- 
ate life. 


The whole theory of the appellant is entirely wrong. 
The Court will not presume that defendant would 
ever, in absence of injunction, continue what had been, 
by an award of damages, adjudged to be a wrong. The 
presumption is the other way, and unless the wrong 
done be permanent in its character, the measure of dam- 
age will not be the value of the property, but only the 
injury already done to the property or right. Using a 
trade-mark isa trespiss. It is like a trespass or nuisance 
affecting land. If such nuisance be permanent in char- 
acter, the injury to the fee, looking beyond the present, 
is the measure of damage. If it be not necessarily con- 
tinuous in character, and can be abated, the measure of 
damage is only the injury already sustained. 

87 Tenn., 614. 
G. R. and I. R. R. v. Heisel, 38 Mich., 62. 
Uline v. N. Y. C. and H. R. R., 101 N. Y., 98. 


In the last case, Earle, J., said: “I think it is quite 
absurd and illogical to assume that a wrong of any kind 
will forever be continued, and that the wrong-doer will 
not discontinue or remedy it, and that the convenient 
and just rule sanctioned by all the authorities in this 
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State, and by the great weight of authority elsewhere, is 
to permit recoveries in such cases by successive action, 
until the wrong or nuisance shall be terminated or 
abated.” Of course, a court of equity may enjoin such 
continuance, but this rests on equitable principles, and 
does not change the value of the injury done, nor of the 
amount involved in the controversy. 


Reply Brief. 


There are so many erroneous and misleading state- 
ments in appellant’s brief that the unpleasant duty of 
pointing them out is imperative. They will be taken up 
in the order in which they occur: 


1. On page 5 is the following: 


“12. In August, 1884, the complainant filled one order 
for J. V. Farwell & Co., of Chicago, for 150 bales of four- 
yard goods. That firm then had a private stamp or 

mark, ‘Albany,’ which it sent to manufacturers to be used 
in stam ping goods being made for said firm. Complainant 
so filled one order seventeen years after it had adopted its 
trade-mark, and commenced this immense out-put there- 
under. The extent of the use of ‘L L’ with such private 
brands as ‘Albany,’ was not developed in the evidence, 
for defendant’s attorneys instructed their witnesses not to 
answer complainant’s questions in this regard. 


Vide Hobb’s, Sup’t Aurora Mills, p. 411.” 


This is unfair and misleading in its two essential 
statements. 

(a) The brand of Farwell was not “ Albany ” as stated, 
but “ Albany L L,” and this is shown by complainant’s 
own treasurer. 

Sargent, Rec., p. 301, q. 459. 


(6) This defendant’s attorneys did not instruct their wit- 
nesses as stated, and there is nothing in the record to 
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show it. The case cited is where the attorney of the 
Aurora Mills, in a single instance, did so in a deposition 
taken in another case, which is used in this by stipula- 
tion. The record does not warrant the sweeping assertion 
made. 


2. The first assignment of error (page 6) is not well 
taken, for the answer sets up the fact that “LL” had, 
prior to its adoption by complainant, been used upon a 
grade of sheeting made by the Atlantic Mills (Record, 
page 9), and the proof shows that this was true, and that 
this sheeting was so near like that of complainant’s that 
to the ordinary purchaser they were indistinguishable, 
and that they compete. (See Table II, pages 9, 10, and 


‘11 of brief of appellee.) 


The assignment manifestly rests upon the implication 
that the judge said “ that the pleadings set up that “LL” 
had been used on this special four-yard class.” The 
Court said “upon goods of this general class” (Record, 
page 467, line 11); that is, upon sheetings; and the proof 


shows that they actually competed. It was not necessary 


to allege that they had been used on this particular 
grade. If it be alleged that thetwo goods were like 
articles of production—as knives, axes, spades, or sheet 
ings (as in this case)—the allegation is sufficient. 


3. On page 7 is this: 


“Fifth. That the use by the Atlantic Mills of “LL” ’ 
from 1862 to 1865 was merely for the purpose of indicat- 
ing quality (Rec., p. 470). There is no pleading and no 
proof whatever tending to such a conclusion.” 


This is a rather remarkable statement. Proof of this 


3 very fact was made by complainant. (Rec., 259, 260, Qs, 


19, 21, and 24.) 
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4. The first assignment of error on the law (page 8) 
puts the judge in a wrong position. He did not find, as 
stated, “that to sustain a trade-mark an affirmative pur- 
pose, at the time of adoption, to thereby distinctively indi- 
cate the origin or ownership must be proven.” The 
principle stated was not that the trade-mark must of 
itself “ distinctively ” indicate origin, but that it must do 
so “either by itself or by association.” (Record, page 
471.) 


5. The second assignment (page 9) likewise puts the 
judge in a false attitude, for he did not say “1f any other 
purpose was involved in the adoption of the device,” but 
he said that the mark, if it was adopted for the purpose 
of indicating class, grade, style, or quality, cannot be 
upheld as a trade-mark. (Record, page 471.) 


6. The third assignment (page 9) is likewise mislead- 
ing, for the judge nowhere says that “complainant must 
plead and prove that it was the first to employ this mark 
‘on the same or like articles of production’ to entitle 
complainant to protection, and that the onus probandi is 
upon complainant to so show, and that this is not wholly 
a matter of defense.” The Court said: “If it appear that 
the claimant was not the first to use or employ the mark 
on the same or like articles of production he will not 
present such a title to or right in the design as will entitle 
him to protection.” (Record, page 471.) 


7. The fourth assignment (page 9) does not* set out a 
point of law decided by the circuit judge in this case. It 
puts him in a false position. It is a quotation from his 
discussion of a question, the decision of which is expressly 
reserved. The quotation is near the bottom of page 475. 
On the next page, in this very connection, he says: “But 
we must not dwell upon this question, as its correct solu- 
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tion is not essential to the proper determination of the 
present case, since, as already shown, the letters ‘L L,’ 
as used on complainant’s first quality of cotton sheetings 
in connection with the name ‘ Lawrence Mills,’ and the 
device of the bull’s head, indicate only grade, class, and 
quality, and not origin, ownership, or manufacture.” 


8. The fifth assignment (page 9) is made up of two 
distinct propositions. The first, that the mark must 
indicate “only the origin and maker,” is taken, in sub- 
stance, from the discussion last referred to, and was not 
decided by the Court. It undertakes to put him in error 
on a question not adjudicated. 


Thus, out of the five errors of law assigned, all place the 
judge in an entirely false position. 


9. The second proposition in the fifth assignment pre- 
sents no point of law, and from it it is impossible to as- 
certain the ground upon which the error is assigned. 
The last assignment is general, involving nearly all of 
the facts and law of the case*in one complex objection. 


10. On page 12 the following occurs: 


“Further, there is an uncontradicted and unchallenged 
matter of evidence in the record which sets at rest any 
general conclusion which might be predicated upon this 
general custom. We repeat that there was a habit or 
custom in this trade, as there was in other trades, and 
also in algebra, to select the first and last letters of the 
alphabet to denote grade, quality, and progression; but 
when middle letters of the alphabet were selected, until 
the trade shall have attached to them some significance 
(which, by the same token, establishes a trade-mark) they, 
the middle letters of the alphabet, are as meaningless as 
the most arbitrarily selected trade-mark that ever was 
used.” 
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No references are made to the record to sustain this 
statement. Issue is directly taken withit. The evidence 
does not show any such habit or custom in the trade. 
On the contrary, it shows tliat all the letters of the alpha- 
bet were used to denote grade. (See Table IIT, page 13, 
brief of appellee.) 


11. On page 16 is the following: 


“ Without other citations to many parts of the record 
which might be made, it is sufficient, in order to show 
the fortuitous, intermittent, and inconsequential use of 
the mark now in question by the Atlantic Mills prior to 
its adoption by complainant, to cite the testimony of Mr. 
Charles 8S. Smith, who, from 1859 on, in New York, has 
been a large buyer in this class of goods, and especially of 
the output of the Atlantic Mills (pages 45 and 49, ques- 
tion 497), who says that he never heard of said Atlantic 
‘L L’ goods.” 
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This makes Mr. Smith say that “he never heard of 
said Atlantic ‘L L’ goods”; that “he from 1859 on, in 
New York, has been a large buyer in this class of goods, 
and especially of the output of the Atlantic Mills.” On 
turning to the citation (page 59, question 497) it appears 
that instead of buying Atlantic goods “from 1859 on,” 
he limits it from 1857 to 1862, says not a word about New 

- York, and does not say that “he never heard of said 
Atlantic ‘LL’ goods.” The answer tothe very next ques- 
tion shows that he had heard of them. 
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_ 12. On page 25 appears: 


“The word ‘ Albany’ belonged to Farwell. He wanted 
to sell some of the Lawrence goods, and wanted to adver- 
tise them as coming from them through him. The trans- 
action is determinative proof of the popularity and public 
reputation of complainant’s trade-mark. There was no 
deception, for the goods were sold under Farwell’s own 
name, and under his trade-mark—‘ Albany.’ ” 
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There is no proof whatever that Farwell ever adver- 
tised or wanted to advertise these goods as anything but 
his own. The statement is entirely gratuitous. 


13. On pages 26, 27 occurs the following : 

‘When one sends to a lithographer or printer a plate 
having a fac-simile of his signature (Albany) to be printed 
upon the card, circular, or policy of insurance, and in the 
use of which the lithographer.or printer uses a design 
for which he owns a common-law trade-mark or a copy- 
right, and if the lithographer or printer honestly and 
promptly returns the fac-semile with the goods, is 1t to be 
inferred that thereby the lithographer or printer has 
granted any license or forfeited any rights under his 
trade-mark or copyright ? ” 


The case put is not similar to the one in question, and 
leaves out the most essential feature. It does not appear 
that Farwell & Co. furnished simply a brand with “ LL” 
on it; but it affirmatively appears that the brand fur- 
nished by them consisted of “Albany LL.” (Record, 
page 301, question 459.) 


The passage quoted implies that Farwell only furnished 
a brand with “ Albany,” and that appellant used this 
word, “ Albany,” in connection with its own brand or 
design, “ LL,” in which it owned a common law trade- 
mark, and that it simply returned the brand “ Albany,” 
and not the brand “ Albany LL.” 


14. The following occurs on page 16: 


“It is alleged by defendant, and was held by the Court 
below, that even if complainant, say between 1867 and 
1872, had established common-law trade-mark rights in 
‘LL, as indicating origin and ownership, such rights have 
been lost, for the reason that, as a matter of fact, in the 
trade this symbol or signet has come to mean only grade, 
quality, or class, and not origin, ownership, or manufac- 
ture.” 
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There is nothing in the opinion of the Court to 
show that it held as stated. The Judge distinctly found 
that “L L,” in the beginning, was adopted to mean 
grade, and he nowhere intimates that it ever meant 
anything else, or that complainant had lost any right in 
it as a trade-mark by the fact that it had come to mean 
only grade. (Record, page 476.) | 


15. On page 17 the following occurs: 


“Some of defendant’s witnesses, who live under the 
eaves of the defendant’s mills, testified categorically that 
there is some competition; but defendant’s principal 
witness of this class, Mr. Benjamin Herman, of Nashville, 
says ‘there is competition; at the same time they do not 
come in conflict with each other in our trade.” (Page 375, 
question 161.) The fact is entirely ignored that a num- 
ber of appellant’s own witnesses testify that there is com- 
petition between ‘Atlantic L L’ and ‘ Lawrence L L.’” 
(See Table II, pages 9, 10, and 11, brief of appellee.) 


16. On page 49 appears— 


“The addition of ‘L L’ was made at the request of the 
purchasers from the defendant company, so that, as we 
contend, they might sell defendant’s goods as the goods 
of complainant, as appears from the citations to the 
record already made.” | 


The fair meaning of this is that there is proof in the 
record to justify a conclusion that the request was made 
for the purpose of selling defendant’s goods for those of 
complainant. This statement is entirely gratuitous. 
There is no such proof, and nothing akin to it. The 
statement is absolutely misleading. The only proof on 
the subject is the statement of Goodwin, page 390, as 
follows: 


A. 290. It is a fact that it was suggested to us to affix 
“LL” to our Cumberland stamp by our customers, the 
reason being stated that “LL” had grown to be ac- 
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cepted by the trade as a distinctive mark for four-yard 
goods, and, inasmuch as Cumberland sheeting came 
under that general class, it should carry the distinctive 
mark for four-yard goods. | 

Q. 292. At the time of such suggestion, did your cus- 
tomers, or either of them who made such suggestions, 
say anything about Lawrence “L L’s”? 

A. They did not. 


Unless language is to by interpreted by contraries—as 
the Fates were called Parce, “quia non parcebant ”—it is 
inconceivable how appellant can make the statement 
quoted. 


17. On page 49 is the following: 


“Tt further appears that, even at the date of the com- 
mencement of this litigation, it was the habit of the 
retail dealers who were aiding these infringing manu- 
facturers in this piracy, to conceal the goods of com- 
plainant under the counter in an attempt to palm off 
the defendant’s goods as the goods of the complainant, 
and thereby help to destroy the reputation of “ LL.’ ” 


This statement is astounding, and there is not one 
word of proof to show any one of the facts set out in it. 
There is no one who says that any-retail or wholesale 
dealer was aiding defendant in any such effort; no one 
who says that goods of complainant were concealed by 
any dealer under the counter, or anywhere else, in an 
attempt to palm off defendant’s goods for complainant’s; 
no one who says that anybody ever tried in any way to 
palm off defendant’s goods for those of complainant. 


To sustain this charge of conspiracy to perpetrate a 
fraud, the testimony of Hill is cited. He is complain- 
ant’s witness, and, as his testimony shows, a partisan 
one. Heisa jobber, and speaks of the jobbing trade. 
(Question, 1,624, page 164.) Nota word in his testimony 
goes to show any “ habit of the retail dealers” such as is 
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charged. He does not speak of any one assisting de- 
fendant in the plan of deception charged. He does not 


say that goods were concealed under the counter, nor 


that any one tried to palm off defendant’s goods for those 
of complainant. He expressly says, in answer 1,624 
(page 165), that he never sold, in the manner indicated, 
any of defendant’s goods. In further support of the 
statement, page 254 iscited. There is not a word.on the 
page referring to the Tennessee Company, but it all refers 
to “ Wabash L L,” made by the Evansville Manufactur- 
ing Company. Besides, in question 994, page 256, the 
witness explains that he did not conceal the “ Lawrence 
LL” goods. Nowhere does he intimate that any other 
“TL” was offered to be palmed off for that of com- 
plainant. 


Cases Relied on by Complainant Distinguished. 


I. 


In Kinahan v. Bolton, XV Irish Ch., 79, the decision 
was put largely upon the ground that the whisky of com- 
plainant was prepared by a secret process, and that 7 
had no other name than EL L. There was no evidence that 
L L had been adopted to distinguish this grade of whisky 
from other grades made by complainant. It did not ap- 
pear that complainant made any other grade, nor that 
whisky is graded or susceptible of it by any fixed stand- 
ard, such as weight in the case of cotton goods. It did 
not appear that L L was ever used for, or that it ever 
acquired, any grade meaning. In short, the question of 
using the letters to denote grade or quality, as distin- 
guished from another grade or quality, did not arise in 
any way in that case. 


IT. 


In Gillott v. Esterbrook, 48 N. Y., p. 378, the Court 
found that “the said number was selected and used by the 
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plaintiff as his trade-mark to indicate, in connection with 
his name, the origin and ownership of the said pens so 


‘manufactured by him, and not to designate their quality 


merely.” 

It was further found that the boxes and labels were an 
imitation, and that they were adopted with a fraudulent 
intent and with a knowledge of complainant’s rights. 


IIT. 


In Ransom v. Graham, 51 L. J. (N. S.), Ch., 900, the 
Court says: “ But the single purpose for which the letters 
or marks were applied was that the several articles made 
by the plaintiffs might be known as theirs, and might be 
distinguished from all other ploughs not made by them, of 
whatever form or size, and whether or not like them, or 
in whatever other respect they might differ from their 
goods.” And again, page 901, (the marks) “ were origin- 
ally impressed by the plaintiffs for the purpose of char-— 
acterizing the entire ploughs as articles manufactured by 
them, and in order that such articles might be known in 
the trade and by persons who might buy them as being 
made by the plaintiffs, and that the marks are therefore 
properly described as trade-marks,” &c. * * * “And 
it is wholly disproved by plaintiff’s evidence that the 
marks or the parts of ploughs are meant only to desig- 
nate the patterns of the ploughs,’ &c. Again, page 902: 
“Performing, in this respect, the functions of a jury, I 
have come to the conclusion, and I find, that the plain- 
tiff’s marks were from the beginning affixed and have ever 
since been used by them for the purpose of characterizing 
and announcing to such part of the whole world as 
might become purchasers, that the goods on which the 
marks were impressed were of the plaintiff’s manufac- 
ture; that such marks have always been and are their 
trade-marks, and in every sense their property.” 
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It is plain that this case has no bearing upon the very 
point in controversy in this case, which is the use of the 
letters to denote grade or quality. — 

Respectfully submitted. 
J. M. Dickinson, 
Solicitor for Appellee. 
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LAWREN CE MANUFACTURING CO. VS. JANESVILLE COTTON MILLS, -1 


1 UNITED STATES OF AMERICA, ; 
Western District of Wisconsin, : 


At a special term of the circuit court of the United States for the 
western district of Wisconsin, begun and held, according to law, at 
the court-house in the city of Madison, in said district, on the first 
Tuesday, being the 5th day, of July, A. D. 1887; and on the ninth 
day of said term, to wit, the 26th day of July, A. D. 1887—present 
and presiding the Hon. Romanzo Buan, district judge—the following 
proceedings were had, to wit: 


LAWRENCE MANUFACTURING ComMPpANy, Complainant, 
against 
JANESVILLE Cotton Mits, Defendant. 


Be it remembered that heretofore, to wit, on the 1st day of June, 
A. D. 1886, came said complainant, by its solicitors, and filed its bill 
as follows, viz: 


2 Bill of Complaint. 


United States Circuit Court for the Western District of Wisconsin, 
to the July Term, 1886. 


LAWRENCE MANUFACTURING Co. vs. JANESVILLE Cotton MILLs. 
Injunction bill. 


To the honorable the judges of the circuit court of the United States 
for the western district of Wisconsin, in chancery sitting: 


The Lawrence Manufacturing Company, a body corporate under 
and by virtue of the laws of the State of Massachusetts, and a citi- 
zen of said State, having its principal place of business at Lowell, in 
said State of Massachusetts, brings this its bill of complaint against 
the Janesville Cotton Mills, a body corporate under the laws of the 
State of Wisconsin, and a citizen of saic State, having its principal 
place of business at Janesville, in said State. 


I. 


Thereupon your orator, complaining, says that since the 

3 date of its incorporation it has been engaged and is now en- 
gaged in the manufacture of sheetings and in the sale thereof 
throughout the United States and in other countries to others trad- 
ing therein; that in said trade there are several standards or classes 
of goods generally recognized in this and in other countries, the first 
of which includes sheetings of such weight that two and eighty-five 
one-hundredths (2.85) yards thereof will weigh a pound; the second 
thereof includes sheetings of such weight that three yards thereof 
will weigh a pound, and the third thereof includes sheetings of such 
weight that four yards thereof will weigh a pound ; and, further, that 
while in said several classes of goods there are certain general. char- 
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acteristics, such as weight, which, with comparatively slight variations, 
are common to all manufacturers of said respective classes, still, as be- 
tween different manufacturers of goods corresponding as to classes, 
there are great differences of excellence and reputation as tothe quality 
of the raw material used, the methods and the care in the nanufact- 
uring,and the toughness and the lasting qualities of the goods made, 
and there are also great differences in the guarantees thereof by the 
respective rival manufacturers, growing not only out of their special 
guarantees specifically made, but also, and as a rule, out of 
4 the age, experience, and financial responsibility of the several 
manufacturers. 


II. 


Further, that, to wit, in the year 1867, this complainant adopted 
and thereupon became duly vested with the exclusive right to use 
a label or trademark for all goods of its manufacture coming within 
said third class to distinguish sheetings of its manufacture from 
sheetings of the same general class manufactured by others, the 
substantive, distinctive, and chief feature of which label was and is 
an arbitrary sign or symbol consisting of the letters “ L L” prom- 
inently appearing upon such label or stamp; and said trade-mark, 
with certain environments which have been changed from time to 
time, has been so used by said complainant since said date of adop- 
tion, and, to wit, for more than fifteen’ years it has been imprinted 
upon each and every piece and bolt of such sheetings of said third 
general class made and sold by the complainant during said period ; 
and, further, said trade-mark was so adopted by your orator for the 
purpose of distinguishing sheetings of its manufacture of said third 

general class from similar goods manufactured by others 
5 and then known in the trade under distinctive trade-marks, 
such, for instance, as the manufactures known as “Agawam 
F’s” and “Atlantic P’s.” : | 

In connection with said trade mark or substantive element of 
said label, under and in connection with which the trade reputation 
of the complainant has been established, complainant has used the 
words “ Lawrence mills” and the word “sheetings” in different 
juxtapositions, and also at times the picture or representation of a 
bull’s head and at other times the picture or representation of a 
_ “bull rampant ”—that is, of the whole body of a bull in a rampant 

position—and, in connection therewith and underneath the same 

and in a separate position, has always used said capital letters 
“LL” as and for the purpose aforesaid. | 


III. 


Your orator further shows unto your honors that at great ex- 
pense and by years of endeavor your orator has earned and ac- 
quired a trade reputation of great value asa manufacturer of said 
sheetings under its said trademark, with this result, that sheetings 
of the said third general class of your orator’s manufacture 
have come to be universally known as “L L sheetings,” and 
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6 sheetings so known, named, and called for import the -ex- 
cellent raw material, the method and care of manufacture, 

and the general guarantee of excellence and lasting quality for 
which your orator has a valuable and thoroughly established repu- 
tation as to all goods of its manufacture; further, that complainant 
had succeeded in introducing and selling sheetings under said trade- 
mark to an amount equal for each week of one year to more than 
five hundred and fifty thousand yards; further, that such has been 
-and is the general reputation in the trade of said sheetings, so made 
and marked by complainant, that when a consumer calls upon a 
retailer of such goods for “L L sheetings” it has been generally 
understood that such consumer desires sheetings of the manufacture 
of your orator; further, that such is the reputation of said sheetings, 
so made and marked by complainant, that it has become necessary 
for dealers generally to keep supplied with such sheetings made by 
complainant to supply the demand for the same, and, further, that 
a habit has recently grown up among many of said retail dealers to 
keep such a supply of your orator’s goods on hand, but concealed, 
and to keep a supply of the goods of such infringers on hand and 
in sight, and with the latter to supply general demands for “L L 
_ sheetings” made by consumers who have not been made 

7 aware of said infringement, fraud, deceit, and spurious goods 
and only to deal out the genuine “ L L sheetings,” to wit, 
sheetings of said general class made by your orator, to those who 
are informed of said piracy upon the trade-mark, trade label, and 
trade reputation of your orator, as aforesaid, and who question the 
spurious goods su offered—that is to say, to those who specially ask 
for “ L L sheetings ” made by your orator. 


IV. 


Further, your orators show unto your honors that the said Janes- 
ville Cotton Mills has been recently organized, to wit, in the month 
of April, 1886; that it is in law and in fact the successor of the 
Janesville Cotton Manufacturing Company, having succeeded to 
and having acquired all the assets and property and good will of 
said Janesville Cotton Manufacturing Company, including two fully 
equipped cotton mills, which, prior to said date of organization, 
were owned and operated by said Janesville Cotton Manufacturing 
Coih pany, and that said Janesville Cotton Mills is owned and officered, 
as your orator is informed and believes, with one exception, by the 
same persons as was the said Janesville Cotton Manufacturing Com- 

pany, and that the said Janesville Cotton Mills has advertised 
8 itself to the public as the successor in all respects as aforesaid 
of the said Janesville Cotton Manufacturing Company, as per 
a circular letter issued to the trade by said Janesville Cotton Mills 
in the months of April and May, 1886, a copy of which is hereto 
attached and marked Exhibit A and made a part hereof. 


V. 


Your orator, further complaining, shows unto your honors that, 
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to wit, in the month of 
court a certail bill of complaint containing each and every the alle- 
gations in the first, second, and third paragraphs hereof contained, 
and, complaining against the said Janesville Cotton Manufacturing 
Company, alleged that said company had infringed upon the rights 
of your orator by the use of said letters “ L L,” so constituting the 
substantive element of your orator’s trade-mark as aforesaid ; and 
in said billof complaint your orator further alleged that the said 
use of said letters tended to deceive the public and constituted in 
law a fraud upon the public as well as upon your orator, and that 
the therein alleged appropriation of the said letters “LL” by the 

Janesville Cotton Manufacturing Company was for the pur- 
9 pose and with the intent, tendency, and effect of appropriat- 
| ing a part, at least, of the good will and trade reputation of 
your orator, and thus, by means therevf in deception and fraud, to 
introduce more speedily and more generally into public favor the 
sheetings of the said. Janesville Cotton Manufacturing Company, to 
the damage of your complainant; and in said bill your orator prayed 
for subpoena, answer, and injunction both pendente lite and perma- 
nently. 

VI. 


_ And your orator, further complaining, shows unto your honors 
that in the trade the sheetings manufactured by your orator of the 
said third general class and so stamped as aforesaid are known as 
“ Double L” sheeitngs; that sheetings are bought and sold under 
that name, and the reputation of “ Double L sheetings ” has been 


so established under said trade-mark by your orator as aforesaid as. 


that such sheetings so named have come to be known as of the man- 
ufacture of your orator, the Lawrence Manufacturing Company, 
and that, for all intents and for all purposes, any sign, symbol, or 
signet which, when vocally pronounced, has the sound of “ Double 
L”’ is precisely and exactly the same as the sign, symbol, or signet 

so constituting your orator’s trade-mark as aforesaid, and that 
10 among the larger portion of jobbers, retail dealers, and con- 

sumers who are informed as to the general manufactures in 
this country of sheetings of such third general class your orator’s 
sheetings of said class are demanded, called for, and ordered as “ L 
L” or “Double L” sheetings, and that in written orders therefor 
_ sometimes the said two capital letters are written and sometimes, as 
- your. orator is informed and believes, the word double with one cap- 
ital letter L is written. | 


VII. 


That thereupon the said defendant, The Janesville Cotton Manu- 
facturing Company, confessed the said bill of complaint so hereto- 
fore filed as aforesaid upon representation by yourorator that itssingle 
desire and purpose was'to maintain and protect its property rights 
in said trade-mark, and that your orator did not desire to pursue 


the said defendant or to continue the said litigation for the purpose © 


of recovering.the damages which your orator had already suffered, 


, 1886, your orator exhibited in this * 
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and thereupon a stipulation was made and entered into by and _ be- 
tween your orator and the said Janesville Cotton Manufacturing 
Company, which said stipulation bore date March 30th, 1886, and 

was filed in said cause, and was in the following words and 
11 figures, to wit, omitting the caption: © , . 


“ Stipulation. 


“It is hereby stipulated and agreed by and between the parties to 
the above-entitled suit— 

“That the said Lawrence Manufacturing Company hereby con- 
sents that the suit commenced in the circuit court of the United 
States for the western district of Wisconsin against said Janesville 
Cotton Manufacturing Company be dismissed without costs to said 
Janesville Cotton Manufacturing Company, and also hereby waives 
all claims to damages against the said Janesville Cotton Manufact- 
uring Company; and the said Janesville Cotton Manufacturing 
Company hereby agrees not to use the label or trade-mark “ L L” 
on any goods of its manufacture after the first day of July, A. D. 
1886 ; and itis further stipulated that a consent decree discontinuing 
said suit without the right of appeal shall be entered in accordance 
with the terms thereof. 

“ March 30th, 1886.” 

“ (Signed) RAYMOND & RAINEY, 
“Solicitors for Complainant. 

“GEO. G. SUTHERLAND, 
“ Solicitor for Defendant.” 


12 Your orator further, on information and belief, alleges that 

with said stipulation there was submitted to said Janesville 
Cotton Manufacturing Company a release proposed to be executed 
and delivered and actually executed and delivered by your orators 
to said company, pursuant to the terms of:said stipulation, and also 
an agreement proposed to be executed and delivered by said com- 
pany to yourorator; that said agreement so submitted and proposed 
bound the said Janesville Cotton Manufacturing Company and its 
successors in said corporation and in business and its assigns not to 
use said trade-mark upon any sheetings after July first, 1886, and 
that said stipulation and said release and said agreement were adopted, 
as proposed’and as is herein alleged, by the board of directors of said 
Janesville Cotton Manufacturing Company, to wit, April 3rd, 1886, 
and that your orator’s solicitors were so notified by the solicitor of 
said then defendant, and that, pursuant to said action by said board 
of directors and pursuant to said general agreement so made as is 
herein alleged, and pursuant to said stipulation and contract, the 
consent decree of this honorable court was entered in said cause in 
the words and figures following, to wit: 7 


*‘ Decree. 


13 “This cause coming on to be heard, Messrs. Raymond & 
Rainey appearing for the complainant, and: Mr. Geo. G. 
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Sutherland appearing for the defendant, and confessing the said bill 
of complaint and consenting to this final finding and decree, the 
court doth order, adjudge, and decree as follows, the same being in 
accordance with the stipulation of the parties heretofore herein filed, 


to wit: 

“ First. That the taxable costs heretofore and now incurred herein 
shall be paid by the complainant. 

“Second. That a perpetual injunction issue out of and under the 
seal of this court against the said defendant, The Janesville Cotton 
Manufacturing Company, demanding it and each and every its offi- 
cers, agents, servants, and employees that from and after the first 
day of July, A. D. 1886, they and each of them shall desist and_re- 
frain from, directly or indirectly, using the said letters ‘L L’ upon 
any sheetings of their manufacture as in said bill of complaint is 
mentioned.” 


“We hereby assent to the above form of decree, the same being in 
accordance with the terms of a stipulation of the parties hereto, here- 


tofore filed herein. 


(Signed) “RAYMOND & RAINEY, 
“For Complainant. 
(Signed) “GEO. G. SUTHERLAND, 


“For Defendant.” 


14 But, notwithstanding the premises, said defendant, The 
Janesville Cotton Mills, being the successor in law and in busi- 
ness asaforesaid of the Janesville Cotton Manufacturing Company, 
issued said circular letter marked Exhibit A, hereto appended, all 
as aforesaid ; whereupon your orator demanded, immediately upon 
being informed of the issuance of said circular letter, that said 
Janesville Cotton. Mills should withdraw the said circular letter and 
should cease preparations to use said capital letter L with the word 
double written across it, and should not use the same; but the de- 
fendant has declined to comply with your orator’s demand, and still 
threatens and proposes to use said capital letter L with said word 
double written across it as its stamp upon sheetings of said third 
general class on and after the said first day of July, 1886. 
Your orator, further complaining, says that such a use would be 
a fraud upon the public and a fraud upon your orator, and a vio- 
lation of the said stipulation and of the said contract and of the 


_. said consent decree, and a violation of the injunction ordered in 


said prior suit as aforesaid, and that such use would cause your ora- 

tor irreparable damage and injury, for which, after the fact, 
15 your orator would have no adequate redress, either in law or 

in equity. To the end, therefore, that the said defendant may, 
if it can, show why your orator should not have relief herein prayed, 
and may, upon the corporal oath of its proper officer, with regard 
to certain specified interrogatories hereto annexed and numbered 
one, two, three and four, but without oath as to the residue of this 
bill (an answer on oath, except with regard to said specified inter- 
rogatories, being hereby expressly waived), and, according to the 
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County of Suffolk, 


THE JANESVILLE COTTON MILLS. 


best and utmost of his knowledge, remembrance, and belief, full, 
true, and perfect answer. make to all and singular the premises, and 
that the said defendant may be temporarily restrained by the order 
of this court from making, using, or vending any stamp or label 
_ upon sheetings involving the use of said combination of letters or 
any imitation thereof, and also any imitation of your orator’s label, 
as hereinbefore described, and also and especially the use of a single 
letter L with the word “ double” printed, marked, or stamped across 
it, or from the use of any combination of letters which, when either 
written or spoken, constitutes an imitation of the said trade-mark of 
your orator, and that your orator may have such other or further 
relief as equity may require and to your honors may seem 
meet: 

16 May it please your honors to grant unto your orator a tem- 
porary restraining order, conformable to the prayer of this bill, 

until the further order of the court, and also a writ of subpoena 
directed to the said defendant, The Janesville Cotton Mills, and com- 
manding it, at a certain time and under acertain penalty, to appear 
before your honors, then and there to answer unto this bill of com- 
plaint and to abide by and. perform such decree as the court shall 
make in the premises, and that such restraining order as aforesaid 
is prayed may be issued; may also demand said defendant to show 
cause within such short and reasonable time as may be directed by 
the court why an injunction pendente lite should not issue in accord- 
ance with the prayer of this bill. And your orator will ever pray, 


etc. 
LAWRENCE MANUFACTURING COMPANY, 
By LUCIUS M. SARGENT, Treasurer. 
J. H. RAYMOND, Of Counsel. 


RAYMOND & RAINEY, | 
Solicitors for Complainant. 


_ Unitep States oF AMERICA, Western District of Wisconsin : 


STATE OF apr Cea oi 


17 Lucius M. Sargent, being duly sworn, deposes and says that 
‘ he is the treasurer of said Lawrence Manufacturing Company, 
, complainant herein ; that-he has heard the foregoing bill read and 
« knows the contents thereof, and that the same is true of his own 
‘ knowledge, except as to the matters which are therein stated on 
information and belief, and as to those matters be verily believes the 


¢« same to be true. 
LUCIUS M. SARGENT. 


Subscribed and sworn to before me this 25th day of Mav, 1886, at 
the city of Boston, in the county of Suffolk and State of Massachu- 


setts. : 
[SEAL. | CHAS. HALL ADAMS, 


Commissioner of Deeds for the State of 
State of Wisconsin, also Notary Public, 
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Interrogatories Referred to in the Annexed Bill of Complaint. 


First interrogatory. State whether the Janesville Cotton Mills is 
the successor in law and in business of the said Janesville Cotton 
Manufacturing Company; and further whether the officers and 
stockholders of the said Janesville Cotton Mills are not the same, as 
to persons, as the stockholders and officers of the Janesville Cotton 

Manufacturing Company ; and if in any respect not, state in 
18 what respect not. 

Second interrogatory. State whether or not said circular 
letter forming Exhibit A to this bill was so issued by said Janes- 
ville Cotton Mills as alleged. 

Third interrogatory. State whether the said defendant has not 
prepared and is not preparing to use as a stamp upon its sheeting 
‘the capital letter “ L,” with the word “ double” stamped or printed 
across the same, as in said bills alleged. 

Foarth interrogatory. State whether in said prior suit and pur- 
suant thereto a stipulation, a decree, a release, and a contract were 
not accepted by said board of directors and acted upon as alleged in 
this bill. 

_ The defendant is required to answer under oath the above inter- 

rogatories, numbered first, second, third, and fourth. 

, RAYMOND & RAINEY, 
Solicitors for Complainant. 


19 ExHIsit “A” to BILL. 
Dissolution and Reorganization. 


Dr. Henry Palmer, president; A. J. Ray, secretary; F. S. Eldred, 
treasurer. 


OFFICE OF THE JANESVILLE CoTTon MILLs, 


J ANESVILLE, WIS., ——, 1886. 
M. 
The corporation known as the Janesville Cotton Manufacturing 
Company has been dissolved by mutual consent of the stockholders, 
and all of its property, consisting of two thoroughly equip-ed cotton 
mills, together with its franchises and good will, has been sold and 
transferred to the Janesville Cotton Mills, a new corporation organ- 


ized for the purpose of continuing the manufacture and sale of the 


justly celebrated “ Badger State sheetings.” 

The new corporation purpose to make the three grades of sheet- 
ing known to the trade as Badger State, R, R R, and L L, under a 
distinct trade-mark and stamp of their own, consisting of a diagonal 
bar across the letters R & L, with or without the word “ double,” 
to wit: Badger State, R, Dou Rble, DouLble. — 

It will be their aim to maintain a standard of quality equal to 
the best in the market, and with improved financial ability and in- 
creased facilities for making goods they hope to be able to meet 
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promptly the requirements of the trade and secure a place 

20 for Badger sheetings in the stock of every jobbing house in 
the Northwest. | 

Mr. C. S. Longenecker, of Chicago, has been appointed selling 

agent, to whom orders are to be addressed, or they may be sent direct 

to the mills, which, in either case, will receive prompt and careful 


attention. 
JANESVILLE COTTON MILLS. 


Whereupon a subpeena issued, returnable the first Monday of 
August next ensuing, in words and figures following, viz: 


Subpena. 


21 THE UNITED STATES OF AMERICA, aa 
Western District of Wisconsin, 


The President of the United States of America to Janesville Cotton 

Mills, Greeting : | 

You are hereby commanded that you personally appear before 
the judges of the circuit court of the United States of America for 
the western district of Wisconsin, in our court of chancery, in and 
for the district aforesaid, on the first Monday of August next ensu- 
ing, at Madison, to answer to a bill of complaint exhibited against 
you in our said court by Lawrence Manufacturing Company, and 
to do further and receive what our said_court shall have considered 
in that behalf; and this you are not to. omit under the penalty 
which may ensue. : 

This process of subpoena is directed to the marshall of this district, 
who is hereby commanded to serve the same upon the said Janes- 
ville Cotton Mills, if to be found in his district, and due return 
thereof make. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Madison, in the 

said district, this 15th day of June, in the year of our Lord 


22 one thousand eight hundred and eighty-six, and of our In- 
dependence the one hundred and 10th. 
[L. s. ] F. M. STEWART, Clerk. 


RAYMOND & RAINEY, 
Compl’t’s Solicitor-. 


It is ordered by our said court that, the said Janesville Cotton 
Mills, the defendant aforesaid, do enter its appearance in this suit, 
in the clerk’s office, on or before the day and time at which this 
subpcena is returnable as aforesaid ; otherwise the bill filed may be 
taken as confessed. . 


Served on the within-named “Janesville Cotton Mills,” by de- 
livering to A. J. Ray, the sec’y of said “Janesville Cotton Mills,” 
personally a copy of the within subpoena this June 24, ’86. 

3 F. W. OAKLEY, UV. 8. i. 
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Fees: 

ND iia a sinireeaniesane’: wemaiianasio 2 00 
Tr. expense -.....--.-... 4 00 
Copy -----.. ou 40 

$6 40 

Above fees p’d by F. M. Stewart, cl’k. 
F. W. O. 

23 And at the same time, to wit, the said Ast day of June, A. 


D. 1887, said complainant, by his said solicitors, filed their 
affidavits for restraining order as follows, viz: 


Affidavits for Injunctional Order. 


24 United States Circuit Court. Western District of Wisconsin. 
In Chancery. 


LAWRENCE MANUFACTURING COMPANY 
against © 
JANESVILLE CoTTon MILLS. 


STATE, City, AND County oF NEw York, ss: 


Charles S. Smith, of said city and State, being duly sworn, de- 
poses and says that he is a member of the firm of Smith, Hogg & 
Gardner, commission merchants, of said city, and that the firms of 
George C. Richardson & Co. and George CU. Richardson, Smith & 
Co. were predecessors of the firm of Smith, Hogg & Gardner afore- 
said, and engaged in the same business as said firm, and that 
the three said firms have been for twenty years prior to January, 
1886, the selling agents of the Lawrence Manufacturing Company, 
the complainant herein, and that deponent was a partner in the 
three said firms during the twenty years above specified, excepting 
during the years 1878 and 1879. 

Deponent further says-that he is familiar with the business of the 
complainant, and that it is a large and wealthy corporation and has 
a great reputation for the excellency of its products, and that since 
the year 1867 the complainant has employed the letters L Las a 

trade-mark on an article of sheeting of its manufacture of 
25 four yards to the pound, and that because of the excellency 

of this product and of the large amount of sheetings which 
deponent’s firm has distributed with this distinctive mark said mark 
has become of great value to the complainant. 

And deponent further avers that if — should discontinue the use of 
the aforesaid trade-mark L L the effect would be largely to decrease 
both the quantity of goods sold by deponent’s said firm and also the 
price which it would obtain for the same; that the aforesaid trade- 
mark L L applies to sheetings of four yards to the pound, a class of 
goods made by various manufacturers, but does not indicate any 
special quality or class of goods, in deponent’s judgment, and also 


sin. 
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in the acceptation of the trade, excepting as it indicates the superior 
quality of the product of the Lawrence Manufacturing Company. — 

Deponent further says that sheetings of four yards to the pound 
have been made for many years, and are now made; by other man- 
ufacturers, with various symbols and trade-marks; that the Atlantic 
Mills are making sheetings of the above description, stamped with 
the trade-mark “Atlantic P;” that the Agawam Mills are making 
the same, stamped with the device “Agawam F,” and that the Pitts- 
field Mills have made the same under the trade-mark “ Pittsfield A.” 

Deponent says that said four-yard goods are known to the 
26 trade and are called by the trade “ Double L,” and that the 
symbol or trade-mark L L appears on said goods as two cap- 
ital L’s; yet when pronounced to the ear is called “ double L,” and 
not L. L, pronounced singly. 

And deponent further says that, in his opinion, the use of the 
capital L, with the word “double” printed across it in a manner 
proposed to be done by the Janesville Cotton Mills in its circular to 
the trade, would be simply an evasion and an attempt to avoid the 
effect that would follow the use of L L, and can be characterized, in 
deponent’s opinion, simply as a trick of the trade. 


CHAS. 8S. SMITH. 


Subscribed & sworn to before me the 26th day of May, 1886. 
CLINTON S. HARRIS, 
Notory Public, Kings County. 
Certif. filed in N. Y. Co. . 


Injunction Bill. 


United States Circuit Court for the Western District of Wisconsin, 
to the July Term, 1886. In Chancery. 


LAWRENCE MANUFACTURING COMPANY 
vs. 
J ANESVILLE CotTron MILLS. 


27 STATE OF MASSACHUSETTS, : 
City of Boston, County of Suffolk, j yen 

Charles U. Thomas, of the State of Massachusetts, Suffolk county, 
in said State, devoses and says as follows: That he is a member of 
the firm of Bradford, Thomas & Co., importers and jobbers of dry- 
goods, in the city of Boston, and has been the buyer of domestic 
cottons for his firm; that the Lawrence Manufacturing Company 
make a kind of goods known by the trade-mark “ L L;” that they 
have made them for many years. 

That he has bought hundreds of bales of these goods; further, 
that if the goods had not borne the trade-mark “ LL” he could 
not have sold so many, and therefore would not have bought as 
many. 

That the Lawrence Manufacturing Company have a wide repu- 


tation for the excellency of these goods, and that when an ordinary 


- 
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urchaser who knows the different qualities of sheetings asks for 
“LL” sheetings it is at once known that he means the goods made 
by the Lawrence Manufacturing Company. 
That when the Lawrence Manufacturing Company first took the 
trade-mark “LL” for these goods there were a number of other 
mills which produced some of that general class of sheetings 
28 which were known as four yards to the pound, which are 
known now and were then known under another trade-mark, 
such as the “Atlantic P,” for example, and a number of others; he 
further believes that the ordinary buyer is in many cases deceived 
and made or induced to take goods made by other manufacturers, 
who have used the trade-mark “L L,” when the buyer actually 
supposed he was buying the goods made by the Lawrence Mann- 
facturing Company. 
And affiant further deposes and says that in the trade the sheet- 
ings manufactured by the Lawrence Manufacturing Company of the 
said third general class and so stamped as aforesaid are known as 


~ “Double L” sheetings; that sheetings are bought and sold under 


that name, and the reputation of “ Double L” sheetings so estab- 
lished under said trade-mark by the Lawrence Manufacturing Com- 
pany as aforesaid is that such sheetings were made by the Lawrence 
Manufacturing Company,and that, forall intents and for all purposes, 
any sign, symbol, or signet which, when vocally pronounced, has the 
sound of “ Double L”’ is precisely and exactly the same as the sign, 
symbol, or signet so constituting the trade-mark as aforesaid of the 
Lawrence Manufacturing Company, and that among the larger por- 
tion of jobbers, retail dealers, and consumers who are informed as 

to the different manufacturers in this country of sheetings of 
29 such third general class the Lawrence Manufacturing Com- 

pany’s sheetings of said class are demanded, called for, and 
ordered as “LL” or “ Double L” sheetings. 

This affiant further says that the use as a stamp or label upon 
sheetings of the capital letter L, with the word “double” printed 
across said capital letter, is an attempt at a mere colorable evasion 
of said trade-mark; that goods so stamped would be called by the 
same name as would goods stamped with two capital letters “ L L,” 
and, for all practical and commercial purposes, would be the same 
as the literal appropriation and use of the two capital letters “ L L,” 
and would tend to deceive the public to almost, if not quite, the full 
extent as would such a literal appropriation of the use of the two 
capital letters “L L.” 

And further affiant saith not. 

| , CHARLES U. THOMAS. 


Subscribed and sworn to before me this 26 day of May, 1886, at 
the city of Boston, in the State of Massachusetts. 
CHAS. HALL ADAMS, 
Commissioner of Deeds for the State of Wisconsin, 
r Also Notary Public. 
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30 Injunction Bill. 


United States Circuit Court, Western District of Wisconsin, to 
the July Term, A. D. 1886. 


LAWRENCE MANUFACTURING Co. 
vs. 
THE JANESVILLE CoTToN MILLS. 


STATE OF ILLINOIS, t 
County of Cook, 


W. G. Rainey, being first duly sworn, deposes and says that he is 

a member of the firm of Raymond & Rainey, solicitors and of 
counsel for the complainant in the above-entitled cause, and also 
solicitors and of counsel for the complainant in the said suit of the 
Lawrence Manufacturing Company vs. Janesville Cotton Manufact- 
uring Company; that this affiant was informed of the intention of 
the said Janesville Cotton Mills as set forth in the circular letter 
attached to the bill of complaint herein and marked as “ Exhibit 
A” thereto; that thereupon this affiant wrote to George G. Suther- 
land, Esq., solicitor, etc., as per a copy of said letter hereto attached, 
marked “ Rainey Exhibit,” and duly mailed the said letter ; 

ol that this affiant received no reply thereto, and that for the 
purpose of avoiding further disagreement and litigation this 
affiant recently went to Janesville, Wisconsin, and by appointment 
had a conference with said Sutherland and with A. J. Ray, secretary 
of said Janesville Cotton Mills; that at said interview affiant referred 


‘to the aforesaid letter which he had written to said Sutherland, and 


asked if his information was correct~that the said Janesville Cotton 
Mills intended to brand their sheetings in the manner set forth in 
the bill of complaint filed herein, and thereupon the said Ray an- 
swered in the affirmative, and produced and handed to affiant 
several circulars, one of which is attached to the bill of complaint 
herein as “ Exhibit A,” and stated to affiant that the said company 
did intend to so brand its four-yard sheetings, and that it had issued 
a great many of the circulars to the trade notifying them to that 
effect. 

Affiant thereupon, representing the Lawrence Manufacturing 
Company, notified said Ray, as officer of said Janesville Cotton 
Mills, that, in affiant’s opinion, the branding of the sheetings as 
indicated in said circular would be a violation of the stipulation 

and decree entered in the aforesaid cause against the Janes- 
32 ville Cotton Manufacturing Company and in violation of 

the agreement of the parties made pursuant thereto, and in 
violation of the trade-mark rights of the Lawrence Manufacturing 
Company. | 

Affiant further stated that the said Ray, representing the said 
Janesville Cotton Mills, declined to refrain from so branding its four- 
yard sheetings, but, on the contrary, notified affiant that said com- 
pany intended to brand said sheetings in the manner indicated in 
said circular; and further affiant saith not. 

W. G. RAINEY. 


14 THE LAWRENCE MANUFACTURING CO. VS. 
Subscribed and sworn to before me this 31st day of May, A. D. 


1886. 
P. H. T. MASON, 
Notary Public in & for the County, in the State Aforesaid. 


RAINEY EXHIBIT. 


LAWRENCE M’r’G Co. vs. JANESVILLE Cotton MILLs. 
Law office of Raymond & Rainey, rooms 44, Honore Buildings. 


CuicaGo ILuinors, May 1st, 1886. 
Mr. Geo. G. Sutherland, Janesville, Wis. 


33 DeEaR Sir: We learn that the Janesville Cotton Mills pro- 
pose after the 1st of July to stamp its 4-y’d sheetings with the 
following: “ Double.” 

We submit that-if this information is correct it will be in violation 
of the spirit, if not the letter, of the stipulation and decree in the 
Lawrence M’f’g Co. v. Janesville Cotton M’f’g Co. 

We hope our information is incorrect, and if correct you will ad- 
vise your clients to avoid such an evasion of the stipulation and 
decree. 

We would not want to institute another suit to prevent this, but 
feel confident our client would instruct us to do so at once. 

Please let us hear from you, obliging— 


Very truly yours, RAYMOND & RAINEY. 


Injunction Bill. 


United States Circuit Court, Western District of Wisconsin, to the 
July Term, A. D. 1886. 


LAWRENCE MANUFACTURING COMPANY 
vs. 3 
JANESVILLE CoTTron MILLS. 


STATE. OF —) 
County of Cook, 


34 P. H. T. Mason, being first duly sworn, does depose and say 
that he is chief clerk in the office of Raymond and Rainey, Es- 
quires, solicitors and of counsel for the complainant in the above- 
entitled cause; that he was fully familiar with,the suit heretofore 
pending in this cause between said complainant and The Janesville 
Cotton Manufacturing Company, and assisted in the preparation of 
the papers and the conduct of said suit; that he has charge of the 
correspondence and law docket in the office of said Raymond and 
Rainey ; that he has read the bill of complaint in this case to be 
filed, and that so far as the same pertains to such correspondence, 
negotiations, and prior proceedings he knows the allegations in 
said bill to be true. ; 
This affiant further deposes and says that the paper hereto at- 
tached and marked “ Mason’s Exhibit A” is a true, full, and correct 
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copy of a letter received at the office of said Raymond and Rainey 
by mail from George G. Sutherland, Esq., solicitor for the defendant 
in said prior proceedings; that this affiant is familiar with the hand- 
writing of the said Southerland and believes the said letter to be a 
correct report of. the conclusions of the board of.directors of 
30 the said Janesville Cotton Manufacturing Company; fur- 
ther, that the paper hereto attached and marked “ Mason Ex- 
hibit B” is a true, full, accurate, and correct copy of an engagement 
on the part of the said Janesville Cotton Manufacturing Company, 
its successors, etc.,as therein stated, which engagement was for- 
warded to said Janesville Cotton Manufacturing Company by said 
Raymond and Rainey, and is the engagement or agreement referred 
to in the said letter “Mason Exhibit A;” further that the paper 
hereto attached and marked “ Mason Exhibit C” is a true, full, and 
correct copy of a letter received by said Raymond and Rainey from 
said Sutherland as the attorney for the said Janesville Cotton Mills. — 
This affiant further deposes and says that the release of the Law- 
rence Manufacturing Company for all damages on account of the 
said piracy of its trade-mark, which release is referred to in said 
letter marked “ Mason Exhibit A,” and was in the words and fig- 
ures as submitted to the said Janesville Cotton Manufacturing Com- 
pany at the same time said engagement or agreement was submitted 
to that company,and which release and which agreement or engage- 
ment were both in form and substance accepted by said Janesville 
Cotton Manufacturing Company, was by this affiant, the same 
having been duly executed under the seal of said Lawrence 
36 Manufacturing Company, duly delivered by mail to said 
Janesville Cotton Manufacturing Company; that the said 
stipulation and decree, as in the bill of complaint in this suit is 
alleged, was duly executed and filed, and that this affiant, thereupon 
believing the matter to be fully settled in good faith and the parties 
to be sufficiently and fully protected therein, neglected to ask for the 
formal evidence duly executed under the seal of the said Janesville 
Cotton Manufacturing Company of the said agreement so made as 
in accordance with the paper hereto attached and marked “ Mason 
Exhibit B” until by the circular letter of the said Janesville Cotton 
Mills attached to said bill of complaint this affiant was informed of 
the dissolution of the said Janesville Cotton Manufacturing Com- 
pany; but this affiant says that said agreement was by correspond- 
ence between the solicitors of the said parties duly made and entered 
into, subject only to the execution and delivery of said release, and 
that said release was duly executed and delivered. 
And further affiant saith not. 
P. H. T. MASON. 


Subscribed and sworn to before me this 3lst day of May, A. D. 
1886. | : 


WILLIAM W. ELLIOTT, 
Notary Public. 
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37 Mason Exuipsit A. 
LAWRENCE M’r’eG Co. v. JANESVILLE CoTron MILLs. 


OFFICE OF THE 
J ANESVILLE CoTTON MANUFACTURING COMPANY, 
JANESVILLE, WIs., April 3rd, 1886. 


Mess. Raymond & Rainey, Chicago. 


Dear Sirs: I was unable to get a meeting of the directors of the 
Janesville Cotton M’f’g Co. until this afternoon. 

Thev have just authorized me to sign the stipulations as drawn, 
and they further authorized the president and secretary to sign the 
agreement drawn by you on receiving the release mentioned in your 
letter from the Lawrence M’f’g Co. 

I have sent the original stipulation to the clerk of the court at 
Madison and enclose you a duplicate. 


Yours, &c., GEO. G. SUTHERLAND. 


38 Mason Exuipsirt B. 
LAWRENCE M’r’G Co. v. JANESVILLE CoTron MILLS. 


For and in consideration of the discontinuance by the Lawrence 
Manufacturing Company of Lowell, Massachusetts, of a suit now 
pending in the United States circuit court for the western district 
of Wisconsin against the Janesville Cotton Manufacturing Com- 
pany, and in consideration of a release of all claims for damages for 
the infringement of the trade-mark of said Lawrence Manufacturing 
Company for brown sheetings by the use of the letters “ L L,” all in 
accordance with the stipulation in said case now made and exe- 
cuted, the said Janesville Cotton Manufacturing Company does 
hereby, for itself, its successors, both in said corporation and in said 
business, and for its assigns, covenant and agree to and with the 
said Lawrence Manufacturing Company, its successors and assigns 
aforesaid, not to use the label or trade-mark “LL” on any goods 
of its manufacture after the first day of July, A. D. 1886. 

In witness whereof the said Janesville Cotton Manufacturing 

Company has caused these presents to be signed by its presi- 
39 dent and its corporate seal to be hereto affixed, duly attested 
by its secretary, this 30th day of March, A. D. 1886. 


Mason EXuipirt C. 


LAWRENCE M’r’c Co. v. JANESVILLE Cotton MILLS. 


Law OFFICE oF GEo. G. SUTHERLAND, 
| JANESVILLE, Wis., May 22d, 1886. 
Mess. Raymond & Rainey, Chicago. 
_ Dear Srr-: Yours of the 19th at hand. I have consulted with | 
the president & treasurer about the matiers referred to in your letter 
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and they have directed me to do nothing about the matter until 
after July lst. 
Yours truly, GEO. G. SUTHERLAND. 


Whereupon an order issued out of said court in words and figures 
following, viz: 


Restraining Order. 
40 United States Circuit Court, Western District of Wisconsin. 


LAWRENCE MANUFACTURING Co. 
v8. 
THE JANESVILLE CoTToN MILLs. 


Now comes the complainant, by its solicitor, J. H. Raymond, Esq., 
and upon submitting the bill of complaint and the affidavits of 
Charles U. Thomas, Charles S. Smith, W. G. Rainey, and P. H. T. 
Mason, and the copies of documents and exhibits thereto attached, 
and it appearing to me that there is danger of irreparable injury to 
the complainant from delay, and that sufficient cause exists 
therefor, and complainant, upon said affidavits and exhibits and 
upon its bill of complaint, praying for a temporary restraining order, 
in accordance with the prayer of said bill, etc. : 

It is ordered that the said defendani and its attorneys, agents, em- 
ployés, and workmen be enjoined and restrained until the further 
order of this court from stamping, preparing to stamp, or adver- 
tising or announcing that they will stamp sheetings of the manu- 

facture of the defendant with the letter “LL” in connection 
Al with the word “ double,” and from the use and from further pre- 

paring to use or advertising or announcing that it will use 
on sheetings any combination of the letters which, when either 
written or spoken, constitutes an imitation of the said trade-mark 
a6 L | Pies 

And it is further ordered that the defendant appear and show 
cause why a preliminary injunction should not be granted, as prayed 
for in said bill of complaint, and that such motion shall be heard on 
Monday, June 21st, 1886, at ten o’clock a. m., or as soon thereafter 
as counsel can be heard, before me, in chambers, at the city of Mad- 
ison, Wisconsin, and that copies of said bill of complaint and affi- 
davits shall be served upon the defendant on or before June 5th, 
1886, and any and all answers, affidavits, exhibits, and motion 
papers upon which said defendant may rely upon the hearing of 
said motion shall be served upon the firm of Raymond and Rainey 
by registered letter duly mailed to their office, 204 Dearborn street, 
Chicago, Illinois, on or before Monday 14th, 1886, and the said com- 
plainant shall file its affidavits and exhibits in rebuttal on or before 
the day of the hearing of said motion. 

Ordered at said city of Madison by me, in chambers, this 1st day 


of June, 1886. 
ROMANZO BUNN, 
District Judge of the United States for the Western District 
of Wisconsin, Holding said Circuit Court. 
3—1040 
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42 Served on the within-named Janesville Cotton Mills, by 
delivering to A. J. Ray, secretary of said Janesville Cotton 


Mills, a copy of the within restraining order, June 4, 1886. 
I also handed to said A. J. Ray a certified copy of bill of com- 
plaint & affidavits in this case. 
F, W. OAKLEY, 
U. S. Marshall. 


Fees : 
ES a nee ee 2 00 
A Ee 3 40 
EE ee ee ene 1 20 

6 60 
Services in delivering certified 
copies of bill, affidavit, &., to 
a, ee scliasiaelay aninsh stein 3 40 
$10 00 


P’d by F. M. Stewart. 6, 5, ’86. 


And thereafter, to wit, on the 27 day of July, A. D. 1886, came 
said defendant, by its solicitors, and filed its answer herein as fol- 
lows: 


Answer. 


43 Circuit Court of the United States for the Western District 
, of Wisconsin. 


The answer of the Janesville Cotton Mills, defendant, to the bill of 


complaint of the Lawrence Manufacturing Company, complain- 
ant. 


The defendant, now and at all times hereafter, reserving to itself 
all and all manner of benefit and advantage which may be had or 
taken to the many errors and uncertainties and other imperfections 
in said bill contained, for answer thereto, or so much or such parts 
thereof as this defendant is advised is or are material or necessary 
for it to answer unto, answering, says: : ai 


the laws of Massachusetts and the defendant is a body corporate 
under the laws of Wisconsin. 

That the complainant has. been engaged in the manufacture and 
sale of sheetings; that it makes a grade or quality of which about 
two and eighty-five hundredths yards make a pound; that it makes 
a second grade of which about three yards make a pound, and a 

third grade or quality of which about four yards weigh a 
44 ound, and the defendant alleges upon information and 
belief that it makes a fourth grade or quality of which about 
five yards make a pound. 
_ And the defendant, further answering, adimitsthat there are certain . 
general characteristics, such as weight, which, with some variations, 


ae 
; rR 


That it admits that the complainant is a body corporate under — 
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are common to all manufacturers of said respective classes of sheet- 
ings, and that there are considerable differences of excellence in the 
goods manufactured by different manufacturers, but denies that 
there are great differences in the guarantees thereof, or that the age, 
experience, or financial responsibility of the several manufacturers 
have anything in particular to do with the character of the goods 
they manufacture, but avers that said goods are sold according to 
their intrinsic value and merit. 

And this defendant, in further answering, denies that in the year 
1867, or at any other time, the complainant became vested with the 
exclusive right to use the letters “LL” to distinguish sheetings of 
its manufacture from sheetings of the same general class manu- 
factured by others; but, on the contrary thereof, avers that the said 

complainant stamped or branded upon each bolt of sheeting 
45- manufactured by it a bull’s head with the words “ Lawrence 
Mills Sheeting” under the same in large, plain letters; that 
the said bull’s head and the words “Lawrence Mills Sheetings” 
constitutes its trade-mark, which distinguishes the sheetings manu- 
factured by the complainant from sheetings manufactured by others. 

The defendant admits that it stamped on the grade or class of 
sheetings which it manufactured of about four yards to the pound 
the letters L L, but that said letters were so used by the complainant 
to distinguish only the grade, quality, or weight of said third class 
of sheetings which it manufactured. 

And the defendant alleges that it used other letters upon each of 
the other classes of sheetings which it manufactured to distinguish 
the grade, quality, and weight thereof respectively, and not for 
the purpose of distinguishing the origin of their sheetings or 
to in any manner indicate by whom the same were manufac- 
tured ; and the defendant, in further answering, denies that sheet- 
ings of the said third general class of the complainant’s manu- 
facture have come to be known as L L sheetings, or that L L 

on their sheetings import the excellent raw material or 
46 the method and care of manufacture or the general guar- 

antee of excellence or lasting quality of the sheetings manu- 
factured by the complainant over those manufactured by others, or 
that when a consumer calls upon a retailer for “sheetings” it has 
been understood that such consumer desires sheetings manufactured 
by the complainant, or that it has become necessary for dealers gen- 
erally to keep supplied with such sheetings made by complainant, 
or that a habit has grown up among any retail dealers to keep such 
a supply of complainant’s goods on hand, but concealed, or to keep a 
supply of the goods manufactured by others in sight, or that any 
consumers are supplied with sheetings manufactured by others when 
they call for or desire those manufactured by the complainant. 

And the defendant, further answering, admits that the said Janes- 
ville Cotton Mills was organized as 4 corporation in the month of 
April, 1886, but denies that it isin law or in fact the successor of the 
Janesville Cottcn Manufacturing Company in any other sense than 

- that it purchased the cotton mills and property of the said 
47 last-mentioned company; that some of the stockholders and 
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officers of the Janesville Cotton Mills are the same as those of the 
Janesville Cotton Manufacturing Company. 

And this defendant, further answering, admits that in the month 
of February, 1886, the complainant exhibited in this court a certain 
bill of complaint containing what is substantially set forth in said 
bill of complaint. 

And this defendant, in further answering, upon information and 
belief, denies that in the trade the sheetings manufactured by the 
complainant of said third general class are known as “ Double L” 
sheetings, or that sheetings are bought and sold under that name, 
or that the reputation of “ Double L” sheetings has been established 
by the complainant, or that such sheetings so named have come to 
be known as of the manufacture of the complainant, or that any sign, 
symbol, or signet which when vocally pronounced has the sound of 
“Double L” is the same as the sign, symbol, or signet constituting 
the complainant’s trade-mark, or.that among any portion of jobbers, 
retail dealers, and consumers the complainant’s sheeting- of said 

third class are demanded, called for, or ordered as “ L L” or 
48 “Double L” sheetings, or that in written orders sometimes 

the said two capital letters are written and sometimes the 
word “double” with one capital letter is written, but, on the con- 
trary thereof, the defendant avers upon information and belief that 
all jobbers, retail dealers, consumers, and purchasers of cotton sheet- 
ings who want the.goods manufactured by the complainant order 
the Lawrence sheetings using only the L L or the other letters with 
which the classes of goods manufactured by the complainant are re- 
spectively marked to designate the grade or quality which they de- 
sire to purchase. : 

The defendant, further answering, admits that the Janesville 
Cotton Manufacturing Company did not defend in the cause so 
instituted against it, but entered into the stipulation set forth in the 
bill herein, and that the decree therein set forth was also entered, 
but the defendant avers that said decree was not in accordance with 
nor in pursuance of said stipulation, inasmuch as said _ stipulation 


. signed by the solicitors of the respective parties to said cause only 


provided that a consent decree discontinuing said suit, without the 

right of appeal, should be entered therein; and the defendant denies 

upon information and belief that the said Janesville Cotton Man- 

ufacturing Company executed or agreed to execute the 

49 oer mentioned and referred to in the bill of complaint 
erein. : 

And the defendant, further answering, alleges that at the time 
the said stipulation was signed and said decree entered the said 
Janesville Cotton Manufacturing Company was about to abandon 
the manufacture of of cotton cloths and to go into liquidation and 


‘wind up its affairs, and that it would have no further occasion to 


use the letters “ L L.” after the first day of July, 1886; that it has 
since disposed of all its property, rights, and privileges to the de- 


fendant and has abandoned the business of manufacturing cotton 


sheetings; has wound up its affairs and been dissolved; that the 


defendant is a wholly distinct and separate corporation from the 


be te Bu am 
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said Janesville Cotton Manufacturing Company; was not a party to 
the said suit; is not bound by the said stipulation or decree nor by 
any other stipulation, agreement, or obligation entered into or as- 
sumed by the said Janesville Cotton Manufacturing Company. 
And the defendant, further answering, admits and states that at 
and since the time it has commenced the manufacture of cotton 
sheetings it adopted the brand, trade-mark, and label for its 
50 sheetings, printed in large and plain: letters upon each bolt 
by it manufactured, the words Badger State R Badger State 
R, with the word double written across it, Badger State L, with the 
word double written across the L, as stated in said circular; that 
the words Badger State indicate the origin and mills at which said 
sheetings were manufactured ; that the “R” “double” “ double” in- 


‘dicate and inform the public as.to the grades and weight of sheet- 


ings manufactured by it respectively ; that said stamps or brands 
upon the sheetings manufactured by the defendants are not an imi- 
tation of the brand or stamp upon the sheetings manufactured by 
the complainant, and are not in anywise calculated to deceive or 
mislead the purchasers of cotton sheetings or to induce any one to 
believe that they are buying the sheetings manufactured by the 
complainant instead of those manufactured by the defendant; and 
the defendant, further answering, upon information and belief, alleges 
that the Atlantic Company, a corporation organized and existing in 
Massachusetts, have used the letters L L upon sheetings manufactured 
by it since the year 1862 and still use the same; that the Janesville 
Cotton Manufacturing Company have used the said letters L L 
51 upon sheetings manufactured by it from 1874 down to Feb- 
ruary, 1886, without any objection made by or interference 
or hindrance of the complainant, a period of more than eleven 
years, when the complainant commenced the suit mentioned in the 
bill herein ; that for many years past there have been manufactured 
and sold cotton sheetings by the various manufacturers of the coun- 
try stamped and branded with the letters L L, among others the 
Albany L L, Beaver Dam L L, Buckeye L L, Clarion L L, Chicago 
L L, Indiana L lL, Pacolet L L, Victoria L L, Wisconsin L L, 
Aurora Cotton Mills L L, Tennessee L L, Crescent City L L; but 
that upon all of said cotton sheetings so respectively manufactured 
there is stamped and branded upon each bolt of sheeting words 
which indicate and inform the public of their origin and mills by 
which they are respectively manufactured; that the said letters L L 
stamped upon said sheeting only indicate and inform the public of 
the grade or weight of goods upon which the said letters are 
stamped ; and the defendant denies that the said complainant has 
acquired any exclusive right, property, or interest in the said letters 
L L or in the right to use the same; that the only office the 
52 same perform is, as stated aforesaid, to indicate the quality 
or grade of goods upon which_they are stamped. 

And this defendant, further answering, denies that the complain- 
ant is entitled to the relief or any part thereof in said bil] demanded, 
and prays the same advantage of this answer as if it had pleaded 
or demurred to said bill of complaint, and prays to be hence dis- 


922 THE LAWRENCE MANUFACTURING CO. VS. 


missed with its reasonable costs and charges in this behalf most 
wrongfully sustained. 


UnITED STATES OF AMERICA, ; 
Western District of Wisconsin, 


Henry Palmer, being first duly sworn, deposes and says that he 
is the president of the Janesville Cotton Mills, defendant herein; 
that he has read the foregoing answer to the bill of complaint of 


the Lawrence Manufacturing Company, complainant herein, and 
knows the contents thereof, and that the same is true of his own 
knowledge, except as to those matters which are therein stated upon 

information and belief, and as to those matters he verily 


53 believes the same to be true. 
3 HENRY PALMER. 


Subscribed and sworn to before me this 26th day of July, 1886. 
GEO. G. SUTHERLAND, 
Notary Public, Rock Co., Wis. 


And thereafter, and on the 29 day day of November, A. D. 1886, 
came the parties, by their solicitors, and filed stipulation as follows: 


54-451 | - Stipulation. 


‘Circuit Court of the United States, Western District of Wisconsin. 
- In Chancery. 


LAWRENCE MANUFACTURING COMPANY 
vs. 
J ANESVILLE CoTTon MILLs. 
In this cause it is stipulated that the complainant shall have until 
the 15th day of January, 1887, in which to close its prima facie case, 


and that the defendant shall have thirty days thereafter to give testi- 
mony in its behalf. 


November 29th, 1886. 


RAYMOND & RAINEY, 
Solicitors for Complainant. 
I. C. SLOAN, 
Solicitor for Defendant. 


* * * 
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7 45la Testimony Specially Taken in Case Against Janesville Cotton 
| Mills. 


| 452 United States Circuit Court, Western: District of Wisconsin. 
| In Equity. 


LAWRENCE MANUFACTURING COMPANY 
vs. 
J ANESVILLE CoTTron MILLSs. 


® 
& 
zt Depositions taken on this third day of January, 1887, at Janesville, 
\ Wisconsin, before me, Francis C. Grant, a notary public in and 
| for the State of Wisconsin, residing in Rock county, in said State, 
at my office in the city of Janesville, on behalf of complainant, in 
the presence of W. G. Rainey, Esq., representing compiainant, and 
| I. C. Sloan, Esq., representing defendant, all formalities as to — 
‘ caption and certificate being waived. 


A. J. Ray, being duly sworn, testified : 


‘ Q. 1. State your name, age, residence, and occupation. 
A. A. J. Ray; Janesville; age, 65; occupation, secretary of the 
‘ Janesville Cotton Mills. 
| a 2. How long have you been secretary of the Janesville Cotton 
ills? 
| A. I have not been secretary all the time I was here; I should 
? think about nine years. 
| Q. 3. I said the Janesville Cotton Mills. How long have you been 
secretary of the Janesville Cotton Mills? 
A. Since the organization of the company, the twenty first or 
j second of April, 1886. 
| 453 Q. 4. What were you doing previous to your becoming 
secretary of the defendant company ? 
A. I was the managing agent of the old company, eleven years, 
certainly—that is, the Janesville Cotton Manufacturing Company. 
Q. 5. Were you not also secretary of the old company; and, if so, 
for how long? 
A. I was secretary of the Janesville Cotton Manufacturing Com- 


‘ pany for ten years. I think the first year Mr. Lawrence was secre- 
1 tary. 
$ Q. 6. Give the names of the officers of the old company at the 


time of its dissolution. 
A. W. A. Lawrence was president; E. C. Smith, vice-president ; 
| F. S. Eldred, treasurer; A. J. Ray, secretary. 
Q. 7. Now give the names of the directors, if you please. 
| A. In addition to those names I have given, Wm. Macloon, L. N. 
‘ Williamson, W. C. Heller, George G. Sutherland, E. W. Fisher, 
James Shearer. | 
Q. 8. Give the names of the officers and directors of the present 
company. 
| A. Henry Palmer, president; Geo. G. Sutherland, vice-president ; 
F. S. Eldred, treasurer; A. J. Ray, secretary; E. C. Smith, director : 
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Fenner Kimball, H. Richardson, James Shearer, E. W. Fisher, Wil- 
liam Macloon. I think I omitted the name of Dr. Palmer in the 
old company. 

Q. 9. When was the old company dissolved ? 

A. I don’t know as it has been dissolved. 

Q. 10. Is it still in existence and doing business as a cotton manu- 
facturing company ? 

A. No, sir. 

Q. 11. When did it cease manufacturing cotton goods? 

A. The 21st day of April, 1886. 

Q. 12. The same day that the new company began manufacturing 
cotton goods? 

A. Yes, sir. 


454 Q. 13. You know of a suit brought by the Lawrence Manu- 


facturing Company against the old company, do you not? 

A. I have knowledge of that fact; yes, sir. 

Q. 14. Who represents the old company in that case? 

A. George G. Sutherland, an attorney of Janesville, director of the 
old company. 

Q. 15. He is also now vice-president of the new company, is he 
not? 

A. He is. 

Q. 16. Is it not true that he was authorized by the old company to 
represent it in that case as its solicitor? 

A. Yes. 

Q. 17. Whatever he did in that case as the solicitor of the old 
company was done with the approval and knowledge of the officers 
and directors of that company, was it not? 


(Objected to by defendant as leading and incompetent.) 


A. I think he did. | 

Q. 18. Were you not, as secretary of the old company, informed 
by him of the stipulation and of the consent decree and of the 
agreement he.made in that case on behalf of the old company? 


(Objected to as leading and incompetent.) 


A. I think we were informed of everything he did in relation to 
that matter. 

Q. 19. You knew at the time that a decree was entered authoriz- 
ing a perpetual injunction against the old company from stamping 
double L on goods of its manufacture after the first-day of July, 
1886? 

A. I don’t know about the word “ perpetual ;” I think I under- 
stood that there was a decree of that nature. 

Q. 20. Was there a meeting of the directors called of the old com- 
pany at which the action of Mr. Sutherland with reference to the 
proposed stipulation, agreement, and decree to be executed in that 
case were discussed ? 


* 455 (Objected to as leading and incompetent and not calling 


for the best evidence.) 
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A. I can’t say that there was a meeting called especially for that 
purpose, but it was discussed in board meeting. 

Q. 21. Was there any record made of this meeting and of the ac- 
tion of the directors on this point, and will the minutes of the old 
company show such action ? 

A. I can’t tell what the action was, but if any action transpired 
the minutes will show it. 

Q. 22. Is it nota fact that there was action taken by the directors 
of the old company in this matter? 

A. There was action taken, but I can’t tell what it was. 

Q. 28. And whatever action there was taken is recorded in the 
minutes of the old company; is that correct? 

A. I should think the records would show all the transactions of 
the board. 

Q. 24. You kept the records of the proceedings of the directors of 
the old company, did you not and have you them in your possession | 
now ? 

A. I did, and I have them in my possession now. 

— Q. 25. Will you produce for examination, at the taking of your 

deposition, the books containing the record of the meetings of the 

old company in so far as they show ‘what action was taken by its 

directors with reference to the old suit of the Lawrence Manufactur- 

ing Company against the Janesville Cotton Manufacturing Com- 
any? 

A. I will, if necessary. 


(Witness sends for records.) 


Q. 26. You are the same A. J. Ray who made an affidavit in the 
present suit to be used on the motion to dissolve the temporary re- 
straining order, are you not? 

A. Iam; yes, sir. 

Q. 27. By whom was that affidavit prepared ? 

A. By the solicitor of the company, Mr. I. C. Sloan. 

Q. 28. Did he prepare that affidavit from information given by you 
to him? : 
A. Well, I suppose so. 

456 Q. 29. Are all the facts in that affidavit true ? 


(Objected to as incompetent, as being too general, and because, if 
the counsel desired testimony in regard to any particular fact in 
that affidavit, he should call the witness’ attention to it and not ask 
him by wholesale, and his counsel instructs the witness that he need 
not answer the question.) 


A. I can’t remember what was in it now. 

Q. 30. Before you signed that affidavit was it not read over to you 
or read by you? | 

A. It was. ; , 

Q. 31. At the time you signed it and swore to it you supposed or 
believed the facts therein stated to be true, did you not? 

A. I did. 

Q. 32. In a copy of said affidavit furnished to the solicitors for the 
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complainant by the solicitors for the defendant are these words: 
“That since said year 1875 he has been the secretary and manag- 
ing agent of the Janesville Manufacturing Company up to ‘about 
the 1st of April, 1886, at which time the Janesville Cotton Mills were 
organized and succeeded, by conveyances duly executed by the 
Janesville Cotton Manufacturing Company, to all the rights, privi- 
leges, and immunities of the said last-named company ;” that is 
correct, is it not ? 


(Objected to as not a proper method of proving facts in this case 
and as otherwise incompetent.) 


A. It is correct, unless there is some error in date. 

Q. 33. Further on in said affidavit are the following words: “ De- 
fendant insists that it has the right to use the letters L L simply on 
the cotton sheetings it manufactures as the assigns and successors of 
said Janesville Manufacturing Company under the stipulation on 
which said decree mentioned in said’ complaint was entered until 
the first day of July next.” Were the statements made in this quota- 
tion correct ? 


457 (Objected to on the ground that the paragraph quoted from 
the affidavit does not purport to be a statement of facts, but 

only a claim of what the rights of the Janesville Cotton Mill was; 

that the question does not call for any proof of fact ; if it did, the 

counsel has adopted an improper and incompetent method of prov- 

ing it, and that the question is incompetent otherwise and extremely 

improper.) 

A. I think they were true. 

_ Q. 34. It is also stated in said affidavit “that by the stipulation 
made between the attorneys for the said Lawrence Manufacturing 
Company and the said Janesville Manufacturing Company the right 
on the part of the latter company to use the letters L L on the sheet- 
ings manufactured by it and its assigns was expressly reserved until 
the first day of July, 1886, and as the assigns and successors of the 
said company the defendant has a right to use the same.” These 
statements were correct at the time, as you understvod them, were 
they not? 


(Objected to on the same grounds as the question last before.) 


A. They were correct. 

Q. 35. Is it not true that the Janesville Cotton Mills, the defend- 
ant in this case, succeeded to all and became possessed of the prop- 
erty of the old company, the Janesville Cotton Manufacturing 
Company, including the mills, machinery, and properties of all 
kinds belonging to the old company ? 


(Objected to as calling for an answer of mixed opinion and fact, 
which is incompetent, and that it is incompetent for the witness to 
answer.) 


A. I think that is true. 


Q. 36. Is it not true? 
A. It is. 


4 
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The witness here produces the record book of the proceedings of 

the board of directors of the Janesville Cotton Manufacturing Com- 

pany, and by agreement of parties it is stipulated that the 

458 notary may copy herein the entries on page 422 of said book 

in the words and figures following, to wit, subject to the ob- 
jection that it is incompetent and immaterial evidence : 


“Special meeting of the board of directors, called by the presi- 
dent, and held at the office of this Co., April 3, 1886, 3.30 p. m. 


“ Present: Wm. A. Lawrence, E. C. Smith, F.S. Eldred, George 
S gamit William Macloon, Jas. Shearer, and A. J. Ray, H. 
almer. | 


“ Matters pertaining to the suit brought against our company by 
the Lawrence Manufacturing Company for infringement of their 
right in the use of the stamp L L on our sheetings were explained 


by-Mr. Sutherland, and, on motion of Mr. Eldred, Mr. Sutherland | 


was authorized and instructed, as our attorney, to sign the stipula- 
tions agreed upon by the attorneys of the Lawrence Manufacturing 
Company and Mr. Sutherland in behalf of the Janesville Cotton 
Manufacturing Company. x: 

“On motion, Mr. Sutherland was instructed to notify the attor- 
neys of the Lawrence Manufacturing Company that the president 
and secretary of the Janesville Cotton Manufacturing Company 
will execute, under the authority of its board of directors, the 
agreement to discontinue the use of said L L stamp whenever the 
Lawrence Manufacturing Company shall sign a formal release, duly 
executed, of all claims for damages, etc., against the Janesville 
Cotton Manufacturing Company for the use of said L L stamp. 

“The business of the meeting being completed, the meeting, 


on motion, adjourned sine die. 
“A. J. RAY, Secretary.” 


Further extracts are taken from the same minute book by con- 
sent, which appear in Exhibit A to this deposition. 

Counsel for complainant also offer in evidence a certified 

459 copy of article 7 of the Articles of Association of the Janes- 

ville Cotton Mills, attested on the 16th day of June, 1886, by 

Ernst G. Timme, as secretary of state, as Exhibit B to this depo- 
sition. 

Q. 37. Is it not trne that immediately after the dissolution of the 
old company the new company was organized, the defendant in 
this case, in pursuance of the resolutions passed at the directors’ and 
stockholders’ meetings, from which quotations have been made in 
your hearing, embodied in Exhibit A? 

A. It is. | 

Q. 38. And is it not also true that practically all the stock of the 
old company was merged into the stock of the new company by the 
old stockholders subscribing for the stock in the new company in 
the manner provided for in the resolution adopted at the stock- 
holders’ meeting of the old company ? 

A. It is. 


<P EE TN WPL AAR NOTRE Se EE ES TY OS ABQ SSO BNA " eA ih ee 2S tat wok Ta BE eee We at 
FPR Pe OF aE ee ae Nh ED AUT AR LL RES OEE er RE ben et Oa y BaP eR Fr ALORS SRE oe Fe ve tah 8 bar ee 
. Rae ee OS BE PSPS Sar fans ois be ‘ iS ee Sa 5 Pe By Ae WA a ey - SE teh © 


A 


ee ae 


eh ands « ajar net dlglig dia 


double L on its four-yard sheeting ? 


THE LAWRENCE MANUFACTURING CO. VS. 


 Q, 39. Is it not also true that since the organization of the new 
company it has continued to manufacture at Janesville, Wis., in 
the same mills occupied by the old company, the same class of cot- 
ton goods made by the old company ? 

A. It is. 

Q. I now show you what purports to be a printed circular issued 
by the Janesville Cotton Mills, which I ask to be indorsed as 
Exhibit C to your deposition. Please state what it is. 
es I should call it a circular letter issued by the Janesville Cotton 

ills. : 


(Complainant offers paper in evidence as Exhibit C to this depo- 
sition.) 


Q. 41. Please state how the old company branded its cotton goods. 

A. Our four-yard goods, “ Badger State sheeting,” with monogram 
in center, J. M. Co., and letters L L; and also “ Badger State sheet- 
ing,” same monogram, and R and R R, two grades. 

Q. 42. Those branded with R were known as the Badger State 
R’s, were they not? 

A. Yes, sir. 
460 Q. 48. And those branded with R R as the Badger State 
double R’s, were they not? 

A. As the Badger State R R; two R’s on it. 

Q. 44. Were they not called double R’s? 

A. Yes. | 

Q. 45. Those branded with two L’s were known as double L’s, 
were they not? 3 

A. Yes; I think so. 

Q. 46. Who suggested the use of the letters L L on your four-yard 
sheetings ? 

A. Well, I can’t tell positively. __ 

Q. 47. Have you no idea who it was? 

A. If your question means who suggested it to the company, I 
suggested it myself. 

‘Q. 48. Before you went into the service of the old company as its 
secretary and manager, is it not true that you had had experience 
in the manufacture of cotton goods; and, if so, where ? 

A. I had some experience in manufacturing cotton goods in North 
Adams, Mass. 

Q. 49. Before you came to the Janesville Company, the old com- 
pany, you knew of double L sheetings manufactured by the Law- 


* rence Manufacturing Company, did you not? 


(Objected to as leading and immaterial.) 


A. I can’t say that I did, sir. , 

Q. 50. Will you swear that you did not know. of LL sheetings 
made by the Lawrence Manufacturing Company before you came to 
the Janesville Company ? 

A. Yes. | 

Q. 51. Why did you suggest to the old company the stamping of: 
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A. Don’t know as I can tell exactly what led me to doit. I sug- 
gested it to indicate a grade of the goods, after having decided to , 
make four-yard goods. We didn’t make four-yard goods at first. 

Q. 52. Is it not true that when you commenced to make four-yard 
goods you branded them with double L? 

A. I think we branded them all double L—four-yard goods. 
461 Q. 53. Double L meant then, as it does now, in the trade, 
brown sheetings of four yards to the pound, did it not? 

A. It did with us. 

Q. 54. And is it not true that you adopted the use of double L on 
your sheetings so that the trade might understand that they were 
of four yards to the pound ? 

A. It is a fact that we adopted that brand to indicate four-yard 
goods to ourselves. I don’t know how the trade would consider it. 
I don’t know as we had any reference to that. 

Q. 55. After the new company was organized, and between April 


_ 21, 1886, up to July 1, 1886, did it stamp any of its four-yard sheet- 


ings with the letters L L? 

A. I think we did, sir. 

Q. 56. Is it not true that the new company considered itself en- 
titled to use L L on its four-yard sheetings, as the successor of the 
old company, up to July 1, 1886? 

A. Yes. 

Q. 57. Did it sell any of its goods after July 1, 1886, which were 
made before July 1st that were branded with double L or LL? 

A. I think not. I think we were sold up close. 

Q.:58. Did you deliver, after the Ist of July, 1886, any goods that 
were made previous thereto and branded with L L? 

A. My recollection is that we were sold up close; that we carried 
no goods over of that brand, L L. 

Q. 59. Do you mean that the new company did not put into the 
market after the Ist of July, 1886, any four-yard sheetings branded 
with double L, which sheetings had been manufactured previous 
thereto ? 

A. Why, I have answered that three times. 3 

Q. 60. Since the 1st of July how has the new company been stamp- 
ing its four-yard sheeting ? 

A. With the same “ Badger State sheeting,” with the mon- 
462 ogram and the letter L, with the word “ double” across, as 
represented on the circular Exhibit C, and also on Exhibit 

B to Bailey’s deposition. 

Q. 61. Can you state the first time when the new company branded 
its four-yard sheeting like Exhibit B, Bailey ? 

A. It was several days before the 1st of July; in the latter part of 
June. : 

Q. 62. If I understand you correctly, then, the new company, after 
the 21st of April, 1886, when it succeeded the old company, con- 
tinued to brand its four-yard sheetings in the same manner as the 
old company did until within a few days prior to the Ist of July, 
when it made the change like Exhibit B, Bailey; is that correct ? 
A. It is. 
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Q. 63. Who suggested the change to the new company ? 

A. I suggested it. 

Q. 64. Why did not the new company continue to brand its four- 
yard sheeting in the same manner that the old company did ? 

A. We thought it would be a good thing to have a distinct brand 
of ourown. 
_ Q. 65. You knew and understood that, under the decree in the 
old case, you could not, after the Ist of July, continue branding 
your four-yard goods with double L, did you not? 


(Objected to as calling for a legal opinion and not for facts.) 


A. It was talked over and understood that we were to give up the 
use of the double L. 

Q. 66. That was in pursuance of the stipulations and agreement 
and decree which had been made by Mr. Sutherland in the old case, 
under authority from the board of directors of the old company, 
was it not? 

A. Yes. 


Adjourned to 9 a. m. to-morrow. 


463 JANUARY 4, 1887—9 a. m. 
Taking of deposition resumed. 


All parties present. 


By stipulation it is agreed that the remainder of the deposition 
of Mr. Ray shall be taken in short-hand and by the officer written 
out on the type-writer, the signature of the witness being waived. 


Questions 65 and 66 read to witness by Mr. Sloan. 

Witness: On reflection, perhaps, I ought to change my testimony 
governing those last two questions. Now, what was my answer to 
those last two questions? 

Questions 65 and 66 read again. 

. Witness: .Now, I don’t understand exactly the drift of that ques- 
tion, “under the authority of the board of directors.” I would like 
to understand the question and I can answer it. What does that 
mean ? | 

Q. 67. Have you had a talk with Mr. Sloan since the adjourn- 
ment yesterday afternoon with reference to your answers to those 
two questions ? | 

A. He merely asked me at the head of the stairs there if I un- 
derstood that question and my answer to it; that is all the talk I 
have had with him. 

Q. 68. Now, isn’t it a fact that you changed your brand from the 
two L’s to one L, with the word “ double” printed across it, for the 
purpose of preserving whatever benefit there was in the trade by 
using double L on four-yard goods ? 

A. We adopted that new brand to make it as distinct from every- 
thing else as we could possibly. 

Q. 69. And yet to preserve the benefit of having double L on 
your sheetings? 
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A. Well, for the benefit of L L on the sheetings—I don’t see how 
that could benefit us; I don’t understand. 
rn 70. What is it you don’t understand ? 
. I don’t say that we adopted that to preserve any special benefit 
that we gained by the use of the double L formerly. 
464 Q. 71. You won’t say that you didn’t adopt it for that pur- 
ose ? 
A. I say that we adopted it as a distinct brand to represent our 


. goods without reference to anything else. 


Q. 72. And yet you wanted to preserve double L on your sheet- 
ings; is not that true? 

A. It never had been on the sheetings in that form—double L. 

Q. 73. That may be true—that in the form you now use it—it 
was never on previously, but yet you did put it in the present form 
for the purpose of preserving double L on the sheeting, did you 
not? 

A. Well, I can’t say that we did. 

Q. 74. Will you say that you did not? 

A. I can’t say that that question was taken into account at all. 

Q. 75. Will you say that you didn't think of it when you sug- 
gested the present brand? 

A. I can’t say that I didn’t think of it. 

Q. 76. Well, didn’t you think of it? 

A. I can say this, that we intended to get up something entirely 
different from any other concern—have a distinct brand of our own, 
so as not to interfere with anybody ; that was our expectation and 
intention. 

Q. 77. But yet you wanted to preserve it by having it distinct to 
the eye—by having it as nearly as possible the same in sound as the 
old brand of double L was pronounced ; isn’t that true ? 

A. I can’t tell exactly whether that entered into the question or 
not. 

Q. 78. Will you say it didn’t enter into the question? 

A. I can’t say that it didn’t. 

Q. 79. Now, isn’t it a fact, Mr. Ray, that you frequently received 
orders sent to the old company for so many pieces of double L sheet- 
ings? 

‘A Without anything else, do you mean; simply double L sheet- 
in ae 

Q. 80. Simply double L sheetings. 

A. No, sir; I never received such an order in my life. 
465 Q. 81. ‘Do you receive such an order now? 
A. No, sir. 

Q. 82. How are your orders sent ? 

A. Frequently they are sent L L now—some “ double ” and some 
“L L,” but they are coupled with the “ BadgerState” always. We 
never received an order for simply “double L’s” without the 
“ Badger State.” 

Q. 83. Sometimes now you receive an order for “ Badger State 
L L” sheetings? 

A. Yes, sir. 
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Q. 84. And you fill that order with your Badger State with the 
L with “ double” printed across it ? 

A. Yes, sir. 

Q. 85. You understand and the trade understands that it means 
the same brand of goods, whether they come with two L’s or with 
one L with “double” printed across it? 

A. I haven’t any doubt about that—that they understand that it 
is the same sheeting. 

Q. 86. Isn’t it true that you adopted your present brand—the . 


. single L with “double” printed across it—in order to preserve what- 


ever benefit the old company had built up in the trade by stamping 
the two L’s on sheeting ? 


(Witness hesitates.) 


Q. 87. Why do you hesitate to answer ? 

A. I don’t know about it; I don’t understand: that that was the 
principal reason that we adopted it; I don’t think so. 

Q. 88. Was it any of the reasons why you adopted it; did it enter 
into your consideration at all? 

A. It must have entered into the consideration more or less—it 
must have. 

Q. 89. Do you remember a visit that I (W. G. Rainey, Esq.) paid 
to your company some time in June, 1886, possibly in July, before 
you put your present brand upon your goods, but after you had sent 
out your circular, Exhibit C, to the trade ? 

A. I remember your being there; yes, sir. 

Q. 90. Do you not remember that at an interview I had with 

you at that time that I suggested to you that it was my 
466 opinion that should you brand your four-yard sheeting in 

the manner proposed by Exhibit C that it would be in vio- 
lation both of the spirit and of the letter of the stipulation and 
agreement entered into between the Lawrence Manufacturing Com- 
pany and the old company and in violation of the decree entered 
in pursuance of those stipulations made with your company ? 


ye (Objected to as leading, incompetent, and immaterial.) 


A. Yes, sir; I remember. 

Q. 91. At that time is it not true that you had sent to the trade 
the circular Exhibit C? 

A. I can’t answer that. I did send the circulars, whether it was 
previous to that or afterward; we sent the circulars to the trade 
some time. 

Q. 92. And it was after that interview that you branded your 
four-yard sheeting with the L and the word “double” printed 
across it ? 

A. Yes, sir. 

Q. 93. Isn’t it true that the present company is, to all intents and 
purposes, the successor of the old company ? 

A. I think there can be no doubt about that, sir. 
Q. 94: Do you remember the special meeting of the directors of 
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the old company, held April 3, 1886, the proceedings of which have 
been copied into your deposition? 

A. 1 remember of such a meeting. 

Q. 95. Do you remember what papers were submitted to the di- 
rectors at that meeting—what they were and their import? 

A. I don’t remember that there were any papers presented. 

Q. 96. Where were papers discussed at the meeting of the board? 

A. There were questions discussed, but I don’t remember that 
there were any papers. 

Q. 97. The discussion had reference to a stipulation and agree- 
ment with Mr. Sutherland that had been agreed upon between him 

and the attorneys for the Lawrence Manufacturing Company. 
467 A. I will answer in the language of those records; that is 
my remembrance of the whole thing. 

Q. 98. These records would not have been written as they were if 
it hadn’t been true that there were stipulations and agreements dis- | 
cussed at that time; isn’t that correct? 

A. Probably not; they would not have been written if there had 
not been something to base them upon. | 

Q. 99. Won’t you say positively it would not have been written if 
such stipulation and agreement had ‘not been discussed ? 

A. Papers and questions are two different things. If there is no 
legal difference between the two I can answer; if there is, [ can’t. 
I want to answer that correctly. 

Q. 100. You wrote the minutes? 

A. Yes, sir. 

Q. 101. They were true at the time? - 

A. Yes, sir. ; 

Q. 102. They refer to an agreement and stipulations, and if they 
hadn’t been before the board of directors you would not have made 
a record of them? 

A. They were talked of, but I have no recollection of their being 
befor the board of directors. 

Q. 103. Have you in your possession, as secretary of-the old com- 
pany or of the new company, any such papers? 

A. I have not. 

Q. 104. Isn’t it true that at the time of this meeting of April 3, 
1886, and at the time the stipulations referred to therein were 
authorized by the board of directors to be executed, and at the time 
they were executed, and at the time the decree was entered in the 
old case, it was then contemplated to dissolve the old company, to 
organize a new one, and was not such a change in process of being 
carried out? 

A. I am not positive about dates, but there was such a thing in 

contemplation, sir—a movement being made in that direction. 
468 Q. 105. Who paid Mr. Sutherland for his services in the 
old case and for the old company ? 

A. I don’t know certainly that he has been paid. 

Q. 106. Did the old company pay him? 

A. I don’t think they have. 

Q. 107. Has the new company paid him anything? 

5—1040 


34 THE LAWRENCE MANUFACTURING CO. VS. 


A. I could not say positively whether the new company has paid 


‘him anything or not. They have not paid him unless they have 
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paid him during the month of December, and I have not got my 
books written up to December. They had not paid him anything 
up to that time. 

Q. 108. Is not the obligation recognized to be a valid one against 
the new company ? } 

A. I cannot answer that question ; that isa legal question; Iam 
not a lawyer. 

Q. 109. In your answer to questions 49 and 50 you have stated in 
substance that previous to your coming to Janesville you knew 
nothing about double L sheeting manutactured by the Lawrence 
Manufacturing Company. How soon after you came to Janesville 
did you know of such goods? 

A. Very soon afterward. 

Q. 110. You did know of such goods before you adopted the use 
of the double L on your four-yard sheeting, did you not? 

A. Yes, sir; I did. 

Q. 111. Is it not true that at the time you adopted the use of 
double L on your four-yard sheeting you expected such goods to go 
into the market in competition with the double L sheeting manu- 
fuctured by the Lawrence Manufacturing Company ? 

A. I don’t know as we had any such expectations. We made 
goods expecting to sell them. 

Q. 112. You knew they were to be put into the market in com- 
petition with double L sheeting made by the Lawrence Manufactur- 
ing Company ? 7 

A. We knew they were to go into the market in competition with 

other four-yard sheetings if they were sold. 
469 Q. 113. When you adopted your present brand of L, with 
“ double” printed across it, you knew that such goods would 
go into the trade in competition with double L sheetings made by 
the Lawrence Manufacturing Company ? 

A. I don’t know as to that. 
~Q. 114. You knew the Lawrence Mills were in the market, did 
you not? 

A. Yes, sir. 

Q. 115. And you knew their goods were sold largely in the market? 

A. I did not know—I could not know positively that the same 
housee would sell them. I didn’t know whetherthey would come 
into competition or not; I didn’t know anything about it until I had 
tried it. I could not know such a thing positively. 

Q. 116. Didn’t you know then that your double L’s would come 
into competition with the double L’s manufactured by the Lawrence 

Manufacturing Company ? 

A. I supposed they would be sold as four-yard sheetings beside 
other four-yard sheetings. | 

Q. 117. Including the Lawrence ? 

A. Yes, sir. 

Q. 118. Has your company ever sold its double L sheetings to its 
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customers on what is known as memoranda, the price to be fixed at _ 
a future time by the then market price of such goods ? 

A. We have done such a thing—not this present brand ; we have 
not had occasion to since we started up anew. We occasionally put 
out old goods on memoranda in dull seasons. 

Q. 119. Why was that done? 

A. Because the market prices were soft and the trade refused to 
take goods at the regular price, thinking perhaps that the price 
would be lower. Sometimes it turned out to be lower and some- 
times higher. 

Q. 120. Have you ever sold your double L’s to your customers 
with special reference to the prices upon the Lawrence double L 
sheetings ? 

A. Ever, you mean? 
470 Q. 121. Yes. 

A. Well, we have uniformly followed Eastern prices. 

Q. 122. Fixed by the Lawrence Mills ? 

A. I don’t know as they were fixed by the Lawrence. When the 
prices advanced in the East we have always followed them, whether 
they were Lawrence or Atlantic P’s or any other; they generally go 
up together. 3 

Q. 123. Whatever price the Lawrence double L’s may be in the 
market in the East you sell your goods to your customers here in 
the West at the same figure; is that true? 

A. Our prices generally conform to Eastern prices. We have 
generally got as much for our goods as they got for theirs. 

Q. 124. Do you know the handwriting of George G. Sutherland, 
the attorney of the old company in the old suit, and your present 
vice-president? And, if so, look at letters I now hand you, dated 
April 3, 1886, May 6,and May 22, and state whether they are in 
the handwriting of Mr. Sutherland. 

A. I should say they were all written in his hand, with his sig- 
nature. 


(Letters marked by the notary with his name for future identifi- 
cation.) 


Q. 125. Your interests in this lawsuit are adverse and antagonistic 
to those of the Lawrence Manufacturing Company, are they not? 

A. I suppose they are, sir. 

Q. 126. Don’t you know they are? 

A. Well, I have an interest in this institution here, and any suit 
against it, of course, would be against my interests. 


Cross-examination by Mr. SLoan: 


Q. 127. The counsel for the complainant put some questions to 

you, in which were contained extracts from an affidavit made by 

you in the present case to dissolve a temporary restraining 

471 order in said case. Said affidavit contains, in addition to 
what the counsel quoted in his question, the following: 

“And this deponent further says that the letters ‘L’ as used by 

the complainant and the defendant were intended to designate a 
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certain class, weight, and quality of their goods manufactured by 


them, respectively, and has no relation whatever to the origin or 


eompany who manufactured said goods, and that the letters ‘LL’ 
form no part and have no connection with the trade-mark of the 
said complainant, but that the words ‘Lawrence Mills,’ branded on 
said sheeting manufactured by them, together with the bull’s head 
or bull rampant, constitute the trade-mark of the said complain- 
ant.” 

Is that correct ? 


(Objected to as not proper cross-examination and as immaterial 
and incompetent.) 


A. Yes. 

Q. 128. Said affidavit also contains, following a quotation made 
in one of the counsel for the complainant’s questions, the follow- 
ing: . 

“And generally insists upon its right to use the same,” referring 
to L L, “if it so chooses, because the complainant has no right or 
property in said letters as a trade-mark.” 

Is that correct ? 


(Same objection.) 
A. I think so. 


DEFENDANT'S CounsEL: The defendant offers in evidence the 
whole affidavit, referred to by complainant’s solicitor, and asks to 
have it marked “ Defendant’s Exhibit 1.” 

The counsel for the defendant, in putting his questions to the 
witness, used and read from the copy of said affidavit in possession 
of said complainant’s counsel, and from which he put his questions 

and quoted. The counsel for the defendant now offers in 
472 evidence said copy of the affidavit, to which the complain- 
ant’s counsel objects on the ground that the copy which was 
used by both counsel, respectively, belongs to him, and that defend- 


-ant’s counsel has no right to attach it as an exhibit without the 


consent of the counsel for the complainant; and, further, because this 
is not the proper time for the defendant to make the proof, and if 
the original or a copy of said affidavit is competent at all it should 
be offered by the defendant at the proper time; and also further 
because the original of said affidavit is incompetent and irrelevant, 
and not the proper way for the defendant to make the proof. 

Whereupon it is agreed between the counsel that the original 
affidavit, as used before the court, may be annexed as an exhibit, in 
lieu of said copy, subject, however, to all objections on the part of 
complainant’s counsel. | 


Q. 129. When did the Janesville Cotton Manufacturing Company 
commence stamping the letters “L L” on their cotton sheeting ? 


(Objected to as incompetent and irrelevant.) 
* A. I should say in the fall of 1875. 
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Q. 130. How long did that company continue to sell its cotton 
sheetings with L L stamped upon them ? 


(Same objection.) 


A. Up to the time that the property changed hands. 
Q. 131. Did that company make more than one grade or quality 
of sheeting ? 


(Same objection.) 


A. It did. 
Q. 132. Were the other qualities stamped with any letters; and, if 
so, what? | 


(Same objection.) 


A. We made a grade of sheeting stamped “R,” and another 
_ stamped double R. 
473 Q. 133. What was the weight and count of those sheet- 
ings? 
(Same objection.) 


A. The R was 64 square, the double R 56-64. Their respective 
weights were 3.40 and 3.75 yards to the pound. 
Q. 134. What did L L stamped upon your sheeting designate ? 


(Same objection.) 


A. It designated the weight of the goods. 
Q. 1385. What was stamped upon your sheetings to indicate. by 
whom they were manufactured ? odd 


(Same objection.) 


A. “Badger State sheetings,” with a monogram in the center, con- 
sisting of the letters “J. M. Co.” | 

Q. 1386. On the Lawrence sheetings what did the letters “LL” 
designate? | . 

A. How can I tell? To me? : 

Q. 137. Yes; what did you understand them to designate? 

A. To me they designated four-yard sheetings. 

Q. 138. What was the stamp on the Lawrence sheetings to indi- 
cate by whom they were manufactured ? 

A. “Lawrence Manufacturing Company,” or “Lawrence Mills.” 
I think they were at one time branded “ Lawrence Manufacturing 
Company,” but I am not positive. 

Q. 139. How are they now branded ? 

A. “Lawrence Mills.” 

Q. 140. Were they so branded in large plain letters? 

A. In a solid letter; it is not a large letter. 

Q. 141. That is comparative; it would be large compared with 
the print in a newspaper, wouldn’t it? 
A. Oh, yes; yes. 
Q. 142. The Lawrence L’s were solid ?. 
A. Yes, sir; a very prominent letter. 
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474 Q. 143. What were your letters in reference to that; were 


they open letters ? 
A. Yes, sir. 


Q. 144. Do you think that it is possible that anybody in the whole- 
sale or retail trade in cotton sheetings could suppose that goods 


stamped as yours were were manufactured by the Lawrence Manv- - 


facturing Company ? 

A. I don’t think the thing is possible. 

Q. 145. Did you apply for a copyright upon the brand which you 
stamped upon your sheeting ? 


(Same objection.) 


A. We did. 
Q. 146. Did you receive a copyright? 


(Same objection.) 


A. Yes, sir; we did. 
Q. 147. Froin what department at Washington ? 


(Same objeotion ; and, further, because the copyright is the best 
evidence.) 


A. It seems to me it came from the Interior Department—the 
Patent Office. _ 

Q. 148. Are the papers here presented to you the registration 
papers issued to you on applying for a copyright for the trade-mark 
stamped upon your cotton sheetings ? 

' A. They are. 


Certified copy of registration of trade-mark of the Janesville Cot- 


ton Manufacturing Company are offered in evidence and are marked 
Defendant’s Exhibit No. 2. 


(Objected to as incompetent and irrelevant, and because it is not 
a proper time for the defendant to make his case.) 


Q. 149. How long did the Janesville Cotton Manufacturing Com- 
pany, the old corporation, continue to use the stamp, the letters 


“ L L,” on cotton sheetings without any objection from any one, if 
at all? 


(Same objection—incompetent and irrelevant.) 


475 A. I should say ten years, certainly. 
Q. 150. When and by whom was the first objection ever 
made to their using those letters “ LL” on their cotton sheetings? 


(Same objection.) 


A. The Lawrence Manufacturing Company. 
Q. 151. By whom?. 7 

A. By Mr. Rainey. 

Q. 152.. The counsel here present? 

A. Yes, sir.- 

Q. 153. When was it? 
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A. In February, 1886, I should say it was; it was in the winter 
season. ) , 

Q. 154. Did you understand that the Janesville Cotton Mills, the 
new company, was bound by the decree which the Janesville Cotton 
Manufacturing Company, the old company, had consented to have 
nee in this case brought by the Lawrence Manufacturing Com- 
pany % 

A. It never was my individual understanding in the case. 

Q. 155. Was the Janesville Cotton Mills in any way the successor 
of the Janesville Cotton Manufacturing Company, except that the 
Janesville Cotton Manufacturing Company conveyed its property to 
the Janesville Cotton Mills? 

A. I individually understand that they were obliged to pay any 
obligations that they had signed previous to the transfer of the 
property. : 

Q. 156. Beyond what they had agreed to do? 

A. No, sir; not beyond what they had agreed to do. 

Q. 157. Is it not stated just what of the obligations of the Janes- 
ville Cotton Manufacturing Company the Janesville Cotton Mills 
would assume and pay ? 

A. Yes, sir. . 

Q. 158. Why did the Janesville Cotton Manufacturing Company 
give up business ? 


(Objected to as incompetent and immaterial.) 


A. I think they were forced to. 
476 Q. 159. Were they embarrassed ? 
A. I think they were compelled to by embarrassment. 

Q. 160. They were unable to go on with the business ? 

A. Yes, sir. 

Q. 161. And the Janesville Cotton Mills was organized on a dif- 
ferent, and it was thought a better, basis to carry on business, was it? 

A. Yes, sir. 

Q. 162. Now, was the reason that the Janesville Cotton Manu- 
facturing Company consented to have the decree entered against it 
which was entered that it intended to abandon the manufacture of 
cotton sheetings, and that it would have no use for any stamp upon 
cotton sheetings after July 1, 1886? 

A. Yes, sir. 


Redirect examination: 


Q. 163. You have been made to say, on cross-examination, quot- 
ing from your affidavit in the old case, “that the complainant has 
no right to use double L.” How do you know that to be a fact? 

A. Have I stated any such thing as that? 

Q. 164. If you have stated such a fact as that, you didn’t intend 
to state it, did you? . ‘ 

A. If I stated it, I didn’t know that I had stated any such thing. 
Q. 165. You didn’t intend to be so understood ? 

A. Not at all. 

Q. 166. You have been made to state, in your cross-examination, 
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by quoting from your affidavit in the old case, that the words 
“Lawrence Mills’ and the bull’s head are the trade-mark of the 


complainant; how do you know that to be a fact ? 


A. In securing our trade-mark we tried to patent something, and 


it would not do. It was a combination 


Q. 167. You are evading the question. I stated in my previous 
question that in your cross-examination you were down as saying 
that it was a fact that the words “Lawrence Mills” and the 

477 figure of a bull’s head were the complainant’s trade-mark ; 
now, my question is, How do you know that to be the trade- 


mark of the complainant? 
A. Well, it must constitute the trade-mark if anything does. 


Q. 168. That is only a supposition of yours—that is all? 
A. That is all. 


Q. 169. You don’t state it asa fact, then, that it is its trade-mark ? 


A. I state it as a supposition. 
Q. 170. Now, you will not undertake to say that double L is not 
its trade-mark, will-you ? 
A. I know they would not give us any patent on the letters 
Q. 171. That is not the question. Do you state asa fact that 
double L is not a trade-mark of the Lawrence Manufacturing Com- 
any? 8 
A. I don’t believe it is. 
Q. 172. It is only an opinion of yours, then ? 
A. Yes, sir. 
Q. 173. It may be a trade-mark, notwithstanding your opinion? 
A. That is my opinion. 
(Question repeated.) 
A. I don’t believe it can be. 
Q. 174. That is not my question. You believe it cannot be, but 
yet it may be, notwithstanding your opinion ? 
A. I don’t believe any such thing. I don’t believe it is possible. 
Q. 175. Do you know anything about the jobbing trade in brown 
sheeting goods, except in so far as you come in contact with it in 


- your office? 


A. I have never been engaged in jobbing goods. 
Q. 176. Do you know anything about the retail trade ? 
A. General retail trade, you mean ? 
Q. 177. Yes. 
_A. Oh, I know something about it; we are selling goods; yes, 
sir. : 
Q. 178. Do you know anything about how the retail dealers look 
upon a trade-mark ? 
A. I don’t know it. | 
Q. 179. You don’t know anything about the consumers of cotton 
goods either? 
A. No, sir. . | | 
478 Q. 180. And you have no idea and can form no definite 
idea as to whether or not either the consumer or retail mer- 


chant is likely to be deceived or not by a simulation of a trade- 
mark? 


s © = @ 


a*“* 8 wo 


ss ese Dt 


Ae ee SEL NE a 


THE JANESVILLE COTTON MILLS. il 


A. Well, people are liable to be deceived, but I don’t see how they 
could be deceived by anything so entirely dissimilar as those two 
brands of goods. : 

Q. 181. That is only an opinion of yours? 

A. Yes, sir, but I think it is well founded. 

Q. 182. A party may be deceived, notwithstanding that opinion of 
yours, could he not? 

A. It is not probable. 

Q. 183. It is possible, though ? 

A. I don’t see it. 

Q. 184. How many looms has the new company now on four- 
yard goods which is branded double L? 

A. We may have 660 on double L’s to-day, but generally we have 
them all on double L’s. 

Q. 185. That has been true ever since the new company went into 
existence? 

A. A large proportion of the time it is; they have been on four- 
yard goods. 3 

Q. 186. What has been your average monthly output since the 
first of July on double L sheetings ? 

A. I can’t tell you without referring to the books. 

Q. 187. You keep the books? 

A. Yes, sir. 

Q. 188. Give us an idea. 

A. There is a good deal of difference between the months, and I 
can’t tell. 

Q. 189. Give us, as near as you can, from the maximum to the 

‘minimum, or the average. ; 

A. I should say 500,000 average a month. 

Q. 190. Put it in bales, please. 

A. There is 1,250 yards to a bale; you can figure it out. 

Q. 191. Isn’t it true that the new company kept possession of the 
same office and the same books as the old company ? 

A. Yes, sir. 
479 Q. 192. Isn’t it also true that it kept the same list of cus- 
tomers as the old company, practically ? 

A. Yes, sir; and got as many new ones as it could. 

Q. 193. Isn’t it also true that you have used since then the old 
books—the books of the old company ? 

A. Yes, sir. 

Q. 194. Did you open a new set of books for the new company ? 

A. We didn’t open a new set of books; we opened new accounts 
and used the old books. | 

(Signature waived.) 


GEORGE G. SUTHERLAND, being first duly sworn, testified : 


By Mr. RAIney: 


Q. 1. State your name, age, residence, and occupation. 

A. George G. Sutherland ; age, 35; residence, Janesville, Wiscon- 
sin ; occupation, attorney-at-law. 
6—1040 
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Q. 2. What connection have you now with the defendant in this 


case—the Janesville Cotton Mills? 

A. A director and vice-president. 

Q. 3. What connection had you with the old company ? 

A. I was a director. 

Q. 4. And a stockholder also, weren’t you? 

A. Yes, sir. 

Q. 5. You represented the old company in the old suit of the 
Lawrence Manufacturing Company, pending in the United States 
district court for the western district of Wisconsin ? 

A. Yes, sir. 

Q. 6. And you also represented the company in signing the stipu- 
lations and entering the decree in that case, did you not ? 

A. Yes, sir. 

Q. 7. I now hand you the original files in said case and ask you 

to examine the stipulation attached thereto, together with the 
480  dectee entered therein, and state if the signatures attached 
thereto of George G. Sutherland are in your handwriting ? 


(Papers shown witness.) 


A. They are. 


CoMPLAINANT’S CounsEL: The original bill in the case pending in 
the United States district court for the western district of Wisconsin 
against the Janesville Cotion Mills is now offered in evidence and 
asked to have identified by the notary by his signature (which is 
done). 


Q. 8. You were present at a meeting of the old company on the 
3d day of April, 1886, weren’t you? 

A. I believe I was; I could not tell the date. 

Q. 9. Will you please read a copy now handed you of the pro- 
ceedings of that meeting, and state what papers are referred to 
therein. 

A. It is the stipulation attached to that bill; I don’t'know that I 
have ever seen that other stipulation you spoke about. 

Q.10. Was that not before the directors at that meeting—two 
papers for their consideration—-one the stipulation, which was filed 
with the original papers in the old case, and another a proposed 
agreement on behalf of the Janesville Cotton Manufacturing Com- 
pany to cease using double L on its four-yard sheetings ? 

A. That I could notstate; I could not be positive about it. 

Q. 11. There was another paper submitted by you to the directors, 
was there not? | 

A. I could not state. 

Q. 12. I now hand you three letters, dated Janesville, Wis., April 
3, May 6, and May 22, 1886; state by whom they were written ? 

A. They were written by me. 

Q. 13. In the letter of April 3 there is a reference to stipulations, 
and also toan agreement ; are they the same papers referred to by the 
proceedings before the board of directors on April 3, to which your 
attention has been called ? 
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A. I presume they are. 
481 Q. 14. Won’t you state that they are as a fact? 
A. Yes, sir. 

Q. 15. Now, [ hand you a paper which I ask you to read, and state 
if thatis not a copy of the other paper referred to, both in proceed- 
ings before the board of directors of the old company and in your 
letter of April 3d? 

A. I presume it is; I looked among my papers last night and 
could not find anything like that. 

Q. 16. How many papers did you receive from the firm of Ray- 
mond & Rainey to be executed by you or by the Janesville Cotton 
Manufacturing Company ? 

A. Well, I could not be positive that I received any more than the 
stipulation I signed that is attached to the bill. 

Q. 17. Don’t you remember to have received another paper, 
which is referred to both in your letter and in the proceedings be- 
fore the board, and which you think the copy just handed you is a 
copy of ? 7 

A. No, sir; I don’t remember receiving that; I may have received 
it; I don’t remember it. 


CoMPLAINANT’s CouNSEL: The paper referred to as a copy is here 
introduced in evidence, subject to further proof, as “ Exhibit Janes- 
ville Cottun Mills Agreement ” (and is so marked). 


Q.18. There wasanother paper besides the stipulation signed by 
you sent to you from the firm of Raymond & Rainey, solicitors for 
the Lawrence Manufacturing Company, was there not? 

A. There was a form of decree. — 

Q. 19. Was there no other paper besides that sent to you? 

A. I don’t remember of any. 

Q. 20. Then what do the words in your letter of April 3d, in which 
you say that they are further authorized—the president and secre- 
tary—to sign the agreement drawn by you on receiving the release 
mentioned in your letter from the Lawrence Manufacturing Com- 

pany; what does that refer to? 
482 A. I presume that it refers to an agreement similar to that, 
but I don’t think you ever sent that to me, while you may 
have done so, but I don’t think you did. | 

Q. 21. How could you have written that unless you had the paper 
before you ? 

A. You may have sent it to the company ; still I don’t remember 
of ever seeing it. 

Q. 22. Don’t you remember to have seen any other paper besides 
the stipulation which you signed? 

A. No; I don’t. 3 

Q. 23. Then how could you have written this letter of yours of 
April 3d? 2 

A. I say I don’t remember now ; it may have been there. 

_ Q. 24. You won’t swear that yor had n> such paper in your pos- 
session ? 

A. No, sir; I wont. 
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Q. 2. What connection have you now with the defendant in this 
case—the Janesville Cotton Mills? 

A. A director and vice-president. 

Q. 3. What connection had you with the old company ? 

A. I was a director. 

Q. 4. And a stockholder also, weren’t you? 

A. Yes, sir. 


Q. 5. You represented the old company in the old suit of the | 


Lawrence Manufacturing Company, pending in the United States 
district court for the western district of Wisconsin ? 
A. Yes, sir. 
Q. 6. And you also represented the company in signing the stipu- 
lations and entering the decree in that case, did you not ? 
A. Yes, sir. 
Q. 7. I now hand you the original files in said case and ask you 
to examine the stipulation attached thereto, together with the 
480  deciee entered therein, and state if the signatures attached 
thereto of George G. Sutherland are in your handwriting ? 


(Papers shown witness.) 


A. They are. 


CoMPLAINANT’S CounsEL: The original bill in the case pending in 
the United States district court for the western district of Wisconsin 
against the Janesville Cotton Mills is now offered in evidence and 
asked to have identified by the notary by his signature (which is 
done). 


Q. 8. You were present at a meeting of the old company on the 
3d day of April, 1886, weren’t you? 

A. I believe I was; I could not tell the date. 

Q. 9. Will you please read a copy now handed you of the pro- 
ceedings of that meeting, and state what papers are referred to 
therein. 

A. It is the stipulation attached to that bill; I don’t know that I 
have ever seen that other stipulation you spoke about. 

Q.10. Was that not before the directors at that meeting—two 
papers for their consideration—-one the stipulation, which was filed 
with the original papers in the old case, and another a proposed 
agreement on behalf of the Janesville Cotton Manufacturing Com- 
pany to cease using double L on its four-yard sheetings ? 

A. That I could notstate; I could not be positive about it. 

Q. 11. There was another paper submitted by you to the directors, 
was there not? ) 

A. I could not state. 

Q. 12. I now hand you three letters, dated Janesville, Wis., April 
3, May 6, and May 22, 1886; state by whom they were written ? 

A. They were written by me. 

Q. 13. In the letter of April 3 there is a reference to stipulations, 
and also toan agreement ; are they the same papers referred to by the 
proceedings before the board of directors on April 3, to which your 
attention has been called ? 
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A. I presume they are. 
481 Q. 14. Won’t you state that they are as a fact? 
A. Yes, sir. 

Q. 15. Now, I hand you a paper which I ask you to read, and state 
if thatis not a copy of the other paper referred to, both in proceed- 
ings before the board of directors of the old company and in your 
letter of April 3d? 

A. I presume it is; I looked among my papers last night and 
could not find anything like that. 

Q. 16. How many papers did you receive from the firm of Ray- 
mond & Rainey to be executed by you or by the Janesville Cotton 
Manufacturing Company ? 

A. Well, I could not be positive that I received any more than the 
stipulation I signed that is attached to the bill. 

Q. 17. Don’t you remember: to have received another paper, 
which is referred to both in your letter and in the proceedings be- 
fore the beard, and which you think the copy just handed you is a 
copy of ? | 

A. No, sir; I don’t remember receiving that; I may have received 
it; I don’t remember it. 


CoMPLAINANT’s CounsEL: The paper referred to as a copy is here 
introduced in evidence, subject to further proof, as “ Exhibit Janes- 
ville Cottun Mills Agreement ” (and is so marked). 


Q. 18. There wasanother paper besides the stipulation signed by 
you sent to you from the firm of Raymond & Rainey, solicitors for 
the Lawrence Manufacturing Company, was there not? 

A. There was a form of decree. ~~ 

Q. 19. Was there no other paper besides that sent to you? 

A. I don’t remember of any. 

Q. 20. Then what do the words in your letter of April 3d,in which 
you say that they are further authorized—the president and secre- 
tary—to sign the agreement drawn by you on receiving the release 
mentioned in vour letter from the Lawrence Manufacturing Com- 

pany; what does that refer to? 
482 A. I presume that it refers to an agreement similar to that, 
but I don’t think you ever sent that to me, while you may 
have done so, but I don’t think you did. | 

Q. 21. How could you have written that unless you had the paper 
before you ? 

A. You may have sent it to the company ; still I don’t remember 
of ever seeing it. 

Q. 22. Don’t you renember to have seen any other paper besides 
the stipulation which you signed ? 

A. No; I don't. | 

Q. 23. Then how could you have written this letter of yours of 
April 3d? 

A. I say I don’t remember now; it may have been there. 

_ Q. 24. You wen’t swear that you had n> such paper in your pos- 
session ? 
A. No, sir; I wont. 
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Q. 25. You won’t swear that no such paper was before the board’ 
of directors ? 

A. No, sir; I could not. 

Q. 26. Don’t you think it is likely that such a paper was before 
the board of directors and also in your possession at the time you > 
wrote ? 

A. No, sir; I can’t say about that. 

Q. 27. You won’t say it was not? 

A. No, sir. 

Q. 28. Did you ever receive from the Lawrence Manufacturing | 
Company, through Raymond & Rainey, its solicitors in this case, 
the release of the old company from damages mentioned in the pro- 
ceedings of the board of directors and in your letter of April 3d? 

A. Yes, sir. 

Q. 29. I now hand you a paper; state whether or not it is a copy 
of such release. 

A. I should think it was. 


CoMPLAINANT’S COUNSEL: Said paper is now offered in evidence 
and asked to be marked as “ Exhibit Lawrence Manufacturing Com- © 
pany Release” (which is done). 


Q. 31. And this is the release referred to in your letter of April 3 
and also in the proceeding of the board of directors of the old com- 
pany of Apri! 3? 

A. I think it is. 

483. Cross-examination : 

Q. 32. Was the Janesville Cotton Mills a distinct and separate cor- 
poration from the Janesville Cotton Manufacturing Company ? 

(Objected to as incompetent, irrelevant, and immaterial and not 
the proper way to prove it.) 

A. Yes, sir. 

Q. 33. Did they in any way ever assume the obligations of the 
Janesville Cotton Manufacturing Company except so far as they are 
'. stated to have been assumed in a resolution that has been given in 
evidence ? 


(Same objection.) 


A. No, sir. 

Q. 34. Were the Janesville Cotton Mills in any way bound by the 
decree against the vamanyilie Manufacturing Company or bound to 
observe it ? 

(Same objection.) 


A. No, sir. 


Redirect examination : 


Q. 35. That is only your opinion that they were not bound to ob- 


serve it? 
A. Of course. 
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Q. 36. You don’t state it as a fact? 
A. That is my understanding of it. 
Q. 37. Who paid you for your services as a solicitor in the old 
company ? 
A. Mr. Eldred, the treasurer. 
Q. 38. When were they paid ? 
A. That I could not state without going to my books. 
Q. 39. Did he pay it as treasurer of the old or new company ? 
A. I believe he paid it as treasurer of the old. 
Q. 40. How is that as a fact? 
A. My bill was made out to theold company, and he paid it. 


484 Q. 41. When? Since the new company went into exist- 
ence ? : 
A. Yes, sir. 


CouNSEL: That is all. 
(Signature waived.) 


CoMPLAINANT’S CounsEL: I now offer in evidence the affidavits 
of A. E. Eckstedt, of Red Wing, Minnesota, and Richard Hodd, of 
Omaha, Nebraska, entered in this case. 

By agreement of parties it is stipulated that the same may be 
read with the same force and effect as though taken upon notice, 
subject to all objections as to the competency and materiality of the 
subject-matters in said affidavits contained. 

It is stipulated that these depositions, after being transcribed on 
the type-writer, shall be sent to the solicitors for the complainant, to 
be by them retained in their possession for the purpose of having 
them printed, and the same then, with exhibits, to be forwarded to 
the clerk of court for filing. 

Adjourned, by agreement, to the office of Raymond & Rainey, 44 
Honore block, Chicago, at nine o’clock Saturday morning, January 
15, 1887. 


I, the undersigned, hereby certify that the foregoing depositions 
of A. J. Ray and George G. Sutherland were taken before me in the 
case at the time and place and under the conditions mentioned on 
the first page of the same and in the stipulations on subsequent 
pages thereof; that the foregoing type-written pages contain all the 
evidence given by both said deponents, the portion of their evidence 
taken in short-hand being therein fully and correctly transcribed. 

Dated Janesville, Wis, January 6, 1887. 

[ SEAL. ] F. C. GRANT, 
Notary Public for Wisconsin. 


485 -  Exnursit A. 


It is stipulated that, to save the necessity of taking full extracts 
from the minutes of the Janesville Cotton Manufacturing Company, 
that abstracts of the same may be selected by the counsel for com- 
plainant, and that the same may be used in lieu of the original or 
certified copies, subject to all objections as to their competency and 
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relevancy, and that the counsel for the defendant may give in evi- 

dence such additional abstracts as he may deem necessary or proper, 

subject to the same objections. 

Counsel for the complainant reads from the records : . 

Marcu 10, 1886. 

Special meeting of the board of directors held on that day. 

Certain resolutions were offeréd and passed, tou be submitted to a 
stockholders’ meeting to be held on the 11th day of March, 1886, 
and, among other things, as follows: 

“ Resolved by the stockholders of the Janesville Cotton Manu- 
facturing Company, That said company be dissolved as a corpora-, 
tion, all of its property sold, and its affairs wound up. : 

“And whereas it is contemplated by the stockholders of said com- 
pany that some of them shall immediately proceed to organize an- ° 
other corporation for the same purposes of manufacturing and sell- 
ing cotton cloths, with the view and understanding that the amount 
of capital stock of such new corporation shall be fixed at $150,000, 
to be paid in cash or indebtedness of the company by the subscribers 
therefor, as such payment shall be called for by its board of directors, 
and that each of the present stockholders of the present Janesville 
Cotton Manufacturing Company shall have the privilege for ten 
days of subscribing for the capital stock of such new company pro 
rata, share and share alike, in proportion to the amount of the stock 

of said Janesville Cotton Manufacturing Company owned by them, 
respectively.” 

486 From page 416: “Special meeting of the stockholders, held 
on March 11, 1886.” 

On page 417 the names of the stockholders present are given, and, 
upon motion of Mr. Pease, a resolution was adopted, in substance 
the same as passed at a directors’ meeting on March 10, from which 
quotations have been made. 

From page 421 the following is quoted : 

“ Now, therefore, it is mutually agreed by and between the sub- 
scribers hereto that each of them will subscribe for the number of 
shares of the capital stock of such new corporation set opposite our 
respective names heretosubscribed: Provided, That the aforesaid con- 
remplation shall be carried out by the sale of the property of the 
said Janesville Cotton Manufacturing Company, and conveyance of 
the same to such new corporation to be.organized with the amount 
of capital stock and to be subscribed. and oe for as hereinbefore 
stated.’ 

The foregoing preamble and agreement was shouted by an aye 
and nay vote, representing 2,006 shares in person and 589 by proxy, 
voting in favor and no votes against. 

It is agreed between the respective parties that the capital stock of 
the Janesville Cotton Manufacturing Company wasa few shares less 
than 3,000, each share of the par value of $100. 

From page 423: Ata special meeting of the board of directors, 
held April 19, 1886, under a resolution, a deed was presented, pur- 
porting to be made on the 2ist of April, 1886, between the Janes- 
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ville Cotton Manufacturing Company and the Janesville Cotton 
Mills, a corporation organized under the laws of the State of Wis- 
consin, which recites that— 
“ The party of the first part, for and in consideration of the sum 
of $1, to it paid by said party of the second part,’—that 1s, 
487 the Janesville Cotton Mills—‘ the receipt whereof is hereby 
acknowledged, and for the further consideration that the said 
party of the second part assumes and agrees to pay all the indebted- 
ness of said party of the first part due or to become due upon its 
promissory notes or other written contracts, which are not secured 
by a lien upon its property, has granted, bargained, sold, aliened, 
remised, released, conveyed, and confirmed, ete, * * * “alland 
singular the real estate, water power, cotton mills, offices, store- 
houses and other buildings, fixtures, machinery, tools, and appur- 
tenances thereunto belonging or appertaining of the said party of 
the first part, situate and being in the city of Janesville, county of 
Rock and State of Wisconsin.” 


488 United States Circuit Court, Western District of Wisconsin. 
In Equity. 


LAWRENCE MANUFACTURING COMPANY 
vs. 
J ANESVILLE CoTToN MILLS. 


Depositions taken on this seventeenth day of January, 1887, at 
Chicago, Illinois, before me, William -W. Elliott, a notary public 
in and for the State of Illinois, residing in Cook county, in said 
State, at the office of Raymond & Rainey, city of Chicago, on be- 
half of the complainant, in the presence of W. G. Rainey, repre- 
senting complainant, and I. C. Sloan, representing defendant, all 
formalities as to caption and certificate being waived. 


P. H. T. Mason, being first duly sworn, testified as follows: 


Q. 1. State your name, age, residence, and occupation. 
A. P. H. T. Mason; age, 30; residence, Chicago, Illinois; occupa- 
tion, clerk for Messrs. Raymond & Rainey. 
Q. 2. State what are your special duties as such clerk. 
A. Among others, my duties are to attend to the correspondence, 
the receiving and opening of the mail. 
Q.3. Do you know Mr. George G. Sutherland, the solicitor of record 
representing the Janesville Cotton Manufacturing Company 
489 inarecent suit in equity pending in the U.S. circuit court, 
western district of Wisconsin, wherein the Lawrence Manu- 
facturing Company was a complainant; and, if so, when and where 
did you make his acquaintance? : 
A. I have seen Mr. Sutherland once or twice in our office at 
Chicago, his business being in our office with reference to said suit. 
Q. 4. State what, if any, papers were passed between Mr. Suther- 
land and the firtn of Raymond & Rainey at such visit having refer- 
ence to said suit. : 
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A. Yes; I know of some papers that were handed to Mr. Suther- 
land at the time of his visit to our office. Mr. Sutherland brought. 
into our office a stipulation, written by himself, for the dismissal of 
that suit. This stipulation was not exactly satisfactory to Mr. Ray-. 
mond, and it was given to me to rewrite, with some alterations. At. 
the same time Mr. Raymond dictated to me an agreement to be’ 
handed to Mr. Sutherland, which he wished Mr. Sutherland’s com- 
pany—the Janesville Cotton Manufacturing Company—to execute 
and return to him. At the same time Mr. Raymond also dictated ‘ 
a letter to Mr. Sutherland. Mr. Sutherland then went out of the 
office, and promised to return, I think, in an hour or two for the ®¢ 
papers. Mr. Sutherland did come back to our office some time in 
the afternoon, and the letter and three copies of the stipulation and ° 
three copies of the agreement were handed to him. 

Q. 5. In your last answer you refer to a stipulation and an agree- 
ment. Please explain the difference between the two, if any. 


(Defendant objects to that testimony as calling for oral testimony 
of the contents of written papers.) 


A. By the stipulation I mean the paper which was to be filed in 

the court and signed by the attorneys dismissing the suit, and by 

the agreement I mean a paper which was to be executed by © 

490 the Janesville Cotton Manufacturing Company agreeing to 
discontinue the use of the trade-mark in dispute. 

Q. 6. Can you state the date of the stipulation referred to? 

A. Yes; it was dated March 30, 1886. 

Q. 7. What was the date of the agreement you have referred to? 

A. It was also dated March 30, 1886. 

Q. 8. On what date did vou deliver. the three copies of this stipu- | 
lation and agreement to Mr. Sutherland ? : 

A. That was also on March 30, 1886. 

Q. 9. Can you refer to the letter book of the firm of Raymond & 
Rainey for the copy of the letter you have stated in answer to ques- 
tion 4, the original of which you stated was handed to Mr. Suther- 
land ? 

A. By referring to the letter book of Raymond & Rainey for 1886, 
Letter Book B, on page 963, I find the copy of the letter referred to ° 
by me, the original of which I handed to Mr. Sutherland, together : 
with the three copies of the stipulation and agreement. 
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A copy of the letter referred to in the words and figures follow- 


ing, to wit: 
* Marcu 30,1886.‘ 


“ Mr. George G. Sutherland, att’y for the Janesville Cotton M’f’g 
Co., present. ‘ 

“ My Dear Sir: I hand you herewith three copies of the stipula-_, 
tion signed by us for the discontinuance of the suit of the Lawrence — 
Manufacturing Company vs. The Janesville Cotton Manufacturing ? 
Company, together with three copies of an agreement to be executed ° 
under the authority of the board of directors by the president and ° 
secretary, and under the seal of the latter company. I have no ° 
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doubt that the Lawrence Company will authorize this settlement of 
the matter. Of this, however, we will inform you later, and 
491 if so authorized we would be glad if you would have the 
agreement herewith duly executed and return to us the orig- 
inal and one of the copies. Please also return to us the original 
copy of the stipulation, with one copy thereof for our own use. © 
“If your company desires it we will obtain from Boston and send 
to you a formal release by the Lawrence Company, duly executed, of 
all claims for damages, etc., but the agreement of the Janesville 
Company, made in consideration of that release, and the whole 
matter being matter of record in court, would not necessitate such a 
formal release from the Lawrence Company. It will, however, be 


furnished if desired. 
“Yours truly, J. H. RAYMOND, 


| ie ee a “For Raymond & Rainey. 
* Victated letter. 


Is now offered in evidence and asked to be marked “ Complain- 
ant’s Exhibit Sutherland Letter No. 5.” 


Counsel for complainant here notifies counsel for defendant to 
produce the original of said letter for use at the hearing of this 
cause, in the absence of which the above copy will be used. 


Q. 10. Please state whether the firm of Raymond & Rainey ever 
received any answer to this letter above copied. 

A. They did. A letter written by Mr. Sutherland, which is now 
before me, dated Janesville, Wis., April 3, 1886, addressed to Messrs. 
Raymond & Rainey, written on the letter-head of the Janesville 
Cotton Manufacturing Company. 


(Said letter is offered in evidence by complainant as “ Exhibit 
Sutherland Letter No. 6,” being the same letter referred to in answer 
to question 124 in the deposition of A. J. Ray, and also in the answer 
to question 12 in the deposition of George G. Sutherland, identified 
by signature of F. C. Grant, notary.) 


492 Q. 11. State whether Mr. Sutherland ever returned the 

stipulation and agreement which you have stated that you 
handed him to be executed by the Janesville Cotton Manufacturing 
Company or by himself as its solicitor. 

A. Mr. Sutherland did return one of the copies of the stipulation 
signed by himself as attorney for the Janesville Company, but did 
not return any of the copies of the agreement. 

Q. 12. What became of the original stipulation that was executed 
by Mr. Sutherland in said case? 

A. It was filed, I suppose, in court in the case against the Janes- 
ville Cotton Manufacturing Company. . : 

Q. 13. You are a stenographer, are you not? 


A. I am. 
Q. 134. In your answer to question 4 you have stated that Mr. 


Raymond dictated to you the letter and stipulation which afterward 
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you stated were dated March 30. Please state how you took the. 
same from Mr. Raymond’s dictation. 

A. I took it in short-hand, and afterward wrote the letter and 
papers out on the type-writer. _ : 

Q. 14. How about the agreement referred to? 

A. I took that in short-hand also, and made three copies of it on 
the type-writer at the same time. 

Q. 15. State whether you preserved a copy of said agreement. 

A. We did—I did. The three copies which were written on the 
type-writer—that is, both the stipulation and the agreement—wefe 
given to Mr. Sutherland, but before doing so a letter-press copy of 
the letter was taken in our letter book, and letter-press copies of the 
stipulation and the agreement were taken on loose sheets. 

Q. 16. I now hand you a paper. Please state what it is. 

A. This is the letter-press copy of the agreement which was 
handed to Mr. Sutherland. 3 


The same is offered in evidence and asked to be marked 
493 “Exhibit Janesville Cotton Manufacturing Company Agree- 
ment.” 


(Objected to as incompetent and immaterial.) 


@ 


It is stipulated that a type-writer copy of said letter-press copy 
shall be used in lieu of the said letter-press copy and with the same’ 
force and effect, said type-writer copy being the paper heretofore, 
offered in evidence in this case, and marked “ Janesville Cotton Mills. 
Agreement, F. C. Grant, notary.” ° 


¢ 

Q. 17. Please state whether there was any other stipulation or. 
agreement sent from the firm of Raymond & Rainey, either by' 
letter or handed to Mr. Sutherland, than those you have referred to , 
heretofore. 

A. No; not that I know of. 

Q. 18. All such papers prepared and sent from the office of 
Raymond & Rainey are prepared and sent through you, are they or 
not ? 


(Objected to.) 


A. Yes; as arule, when I am in the office, I take all of the dicta- 
tion and attend to the writing out of letters and papers. 

Q. 19. State whether you ever handed Mr. Sutherland an agree- 
ment other than the agreement you handed him on March 30, a 
copy of which has been identified heretofore as “Exhibit Janesville 
Cotton Manufacturing Company Agreement,” or ever seut Mr. 
Sutherland such a paper by mail other than the one referred to. 

A. No; the stipulation and agreement to which I referred as 
having been handed to Mr. Sutherland are the only papers that 
were handed or sent to him involving an agreement by the Janes- 
ville Manufacturing Company. 


Cross-examination waived. 


Pp. H. T. MASON. 
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494 James H. Raymonp, being duly sworn, deposes and says as 
follows : 


Q. 1. State your name, age, residence, and occupation. 

A. James H. Raymond; of lawful age; member of the firm of 
Raymond & Rainey, solicitors and of counsel for the complainant; 
residence, Cook county, I]linois. 

_. Q. 2. State what connection, if any, you had with the suit of the 

present complainant against the Janesville Cotton Manufacturing 
Company in the United States circuit court, western district of Wis- 
consin, and state generally what you did in said case representing 
the complainant. : 

A. I was in said suit both the attorney-at-law and the attorney- 
in-fact of the complainant. I commenced the same under its in- 
structions and had full power to act for the complainant in its 
prosecution and in the settlement of its subject-matter. The nego- 
tiations for its settlement from first to last were conducted by me, 
with the advice and assistance of my partner, Mr. Rainey. After 
correspondence and consultation, in which it was frequently repre- 
sented— 


(The defendant objects to testimony of representation made by 
any person as incompetent and immaterial.) 


on the part of the complainant that the purpose of the litigation was 
to protect its trade-mark property— 


(It is especially objected that testimony as — representations on 
the part of the complainant is inmaterial and incompetent.) 


rather than to recover damages, and on the part of the defendant 
that it was willing in good faith to discontinue the use of complain- 
ant’s trade-mark, an agreement was made and entered into by Mr. 
George G. Sutherland, representing the defendant, and myself, as 
representing the complainant, under which the suit was to be dis- 


missed— 


(Testimony of agreement is objected to as incompetent 
495 and immaterial, and also that if any such agreement was 
made it was in writing.) 


or discontinued without costs (none had accrued, except such as had 
been incurred and paid at the filing of the bill), and all damages 
accrued prior thereto were to be released. This agreement was 
effected verbally, in my office, and subject only to two matters: 
First, the ratification of the board of directors of the defendant com- 
pany, and, second, whether the complainant should furnish a formal 
release of the damages, independent of the papers to be filed in 
court. It was my voluntary offer and suggestion that the defend- 
ant should have a reasonable time in which to get rid of the stock 
on hand bearing infringing marks. The form which this agreement 
should take was fully discussed and agreed upon by Mr. Sutherland 
and myself atthat time, and papers were dictated, I think, in his 
presence, embodying the same, which papers were taken by him 


2 ee i. 
ae a Stee 
omupsnvoitie Tease? 


b 
52 THE LAWRENCE MANUFACTURING CO. VS. : 
q 


from my office thesame day, they having been written out and handed 
to him by our chief clerk, Mr. P. H. T. Mason, with a letter statinp 
6 


that the formal and separate release— 


(Objected to the witness stating the contents of that letter on the 


round that it is incompetent and immaterial, and also that the 
Sines is the best evidence.) 


to the defendant would be furnished if desired. Subsequently I was 
informed by Mr. Sutherland that the settlement so agreed upon be* 
tween us had been ratified and adopted by the board of directors of 
the defendant company, and that the formal release referred to was 
desired. I refer here especially to Mr. Sutherland’s letter, dated 
April 3, 1886, to us, heretofore introduced in evidence; that letter 
was received and answered by me April 5, 1886. The action of the 
said board of directors was accepted, the formal release was prom4 
ised, and all of the papers, including the stipulation, the decree, and 
the formal release referred to, were in due course and promptly ex4 
ecuted, delivered, and filed pursuant to the agreement, partiallys 
verbal and partially in writing, thus arrived at between the‘ 
496 defendant company and me. The last thing to evidence‘ 
this agreement in all its details should have been the forward-, 
ing to me of the agreement of the defendant company to desist from, 
the further use of complainant’s trade-mark, which, from the time* 
of the conditional agreement made between Mr. Sutherland and me: 
to the time of the ratification and practical consummation of the ° 
agreement between the directors and myself, formed a necessary 
and the principal part thereof. I refer to the draft of an agreement 
so agreed to and handed to Mr. Sutherland and so accepted by the 
board of directors of the defendant, a type-written copy of which has 
been introduced in evidence, dated March 30, 1886. 

Q. 3. Please state whether there was dictated to Mr. Mason by 
you, or sent by you to Mr. Sutherland, any other agreement than 
the one you have just referred to, which the Janesville Cotton Man- 
ufacturing Company was to execute. 

A. The first agreement that the suit was to be dismissed without 
costs and without back damages was in the rough, and substantially 
arrived at by correspondence prior to the date of my interview with 
Mr. Sutherland, March 30, 1886, and he then brought to me a draft 
of a stipulation which I had submitted by mail, and to which he 


objected. Between the commencement, of the correspondence and 
this date I had learned— 
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(Defendant objects to witness testifying to what he had learned 
from any source, as the agreement, if any, is in writing, and such 
testimony is incompetent and immaterial.) 
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that the defendant company was not paying its debts nor living up 
to its contracts and that its long existence was at least questionable. 
At the interview with Mr. Sutherland, to which I have referred— 


(All conversation between the witness and Mr. Sutherland is ob- 


—— ~ om 


= AER epee be we 


THE JANESVILLE COTTON MILLS. 53 
jected to on the ground that if any agreement was made 

497 between the parties to that case it was reduced to writing, 
and parole testimony is incompetent and immaterial.) 


I so stated to him and stated to him that it was a necessary part of 
the agreement, so far as the complainant was concerned, that the 
agreement should be binding not only upon the successors in the 
corporation of the then stockholders and officers, but also upon the 
successors of said corporation in business, and in an explicit conver- 
sation with him at that time explained to him why I insisted upon 
the words “ successors in business” in said agreement. It was dis- 
tinctly understood between Mr. Sutherland and myself at that time, 
and subject only to the two conditions which I have named, that 
this agreement should be made and should be binding upon who- 
ever might succeed the Janesville Cotton Manufacturing Company 
in the manufacture and sale of brown cottons. With this explana- 
tion, my answer to the question is that the agreement dated March | 
30, 1886, binding the said company and its successors in business 
was, barring formal stipulations, the only agreement ever fully made 
between the parties to that suit. It was consummated, subject, and 
subject only. to the conditions I have named, on March 30, 1886, 
and the conditions were arranged and the contract fully completed 
on April 3, 1886. | 


(The defendant moves to strike out all the answer of the witness 
to the last question, except that part in which he states that the 
agreement referred to isthe only agreement furnished to Mr. Suther- 
land or the defendant, on the ground that it is not responsive to the 
question, that it is incompetent, immaterial, and that it would be 
improper testimony given by any witness, and that it is-especially 
improper as given by a solicitor and counsel in the case.) 


Q. 4. Please state the circumstances under which the agreement 
of March 30, referred to by you, were arrived at between you and 
Mr. Sutherland. 


(Defendant objects on the ground that it is incompetent and im- 
material, calling for improper and secondary evidence.) 


498 A. Let it be understood that my last answer is here repeated 
to this question, with this further statement, that the meeting 
was had by appointment arrived at by correspondence. 


The Wirness: I think it due to myself, in explanation of my 
giving testimony, being of counsel in the case, to add that the 
agreement forming a part of the cause of action in this case was 
made bv me partially with the attorney of the Janesville Cotton 
Manufacturing Company and partially with its directors; that in 
part it was in writing and in part verbal; that it is evidenced one 
part by one paper and another by another, and I have reluctantly 
concluded that it was necessary in order that the court might prop- 
erly locate the bad faith here alleged that I should give all the facts 
connected with the matter. 
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Cross-examination by Mr. SLoaAN: 


X Q. 5. Have the firm of Raymond & Rainey or either member 
thereof any pecuniary interest in the result of this case? 

A. The firm of Raymond & Rainey and each of the members 
thereof and every one in our employ have no direct or indirect 
pecuniary interest in any matter whatever in our charge except for 
the payment of our regular per diem according to the time, in our 
judgment, necessary to devote tosuch a matter and actually so de- 
voted, which per diem is perfectly well understood by every client 
for whom we do business. I have, of course, not referred to the an- 
nual and specific retainers which we receive. 

X Q. 6. Have the firm of Raymond & Rainey or either mem- 
ber thereof any agreement or understanding with the Lawrence 
Manufacturing Company by which the amount of their compensa- 
tion is in any way to depend upon the result of this case ? 

A. Most emphatically, no, sir; nor have we any such agreement 

with anybody on earth with reference to any case. 
499 X Q. 7. How many cases have you brought and are now 
pending for the Lawrence Manufacturing Company to restrain 
the defendants from using the letters “ L L” used on cotton sheetings 
manufactured by them, respectively ? 


(Objected to as incompetent and immaterial and not proper cross- 
examination.) 


A. Between five and ten cases; some have been dismissed. In 
them and in others ‘which are still pending upon stipulations with 
reputable attorneys, upon which we feel safe in relying, the defend- 
ants have acknowledged the complainant’s right to the exclusive use 
of double L on brown cottons weighing four yards to the pound or 
thereabout, and, therefore, while some of these suits are still pend- 
ing, they are not being actively prosecuted. The suits being actively 
prosecuted are against the Beaver Dam, the Janesville, the Aurora, 
the Evansville, and the Tennessee Mills, stipulations having been 
made that the testimony taken, so far as applicable, may be used in 
all of these cases. 


Mr. Stoan: That answer is objected to, except that part which 
states the number of cases pending, as not being responsive to the 
question, and as incompetent, immaterial, and improper. 


X Q. 8. Do you feel any interest in these cases brought to restrain 
the use of “ L L” on cotton sheetings ? 


(Same objection.) 


A. The only interest which I feel in any of these cases which is 
not felt by every conscientious lawyer in every case is felt in the 
case in which I am testifying, in which I[ feel that a fraud has been 

erpetrated upon my client, in which I partially share, but for which 
pis in no way responsible, and, so far as I am unable to prevent 
it, that feeling may be such an interest as I understand you to refer 
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Mr. Stoan: That answer is objected to, except that part re- 

500 lating to the witness’ interest in the cases referred to, as not 

being responsive to the question, as being incompetent, im- 
material, improper, and unprofessional. 


The Witness: I desire to add that I do not now intend, nor dol 
hereafter propose, to personally locate the gross fraud to which I 
have referred. 


X Q. 9. Did you ever have an interview with the directors of the 
a Cotton Manufacturing Company or any or either of 
them ! 

A. The only personal interviews I ever had relating to this agree- 
ment with any one representing that company have been with Mr. 
Sutherland in my office March 30, 1886, and with Mr. Sloan, the 
interrogating counsel, in Madison, Wisconsin, after the present suit 
Was commenced. | 

X Q. 10. Why do you mention my name in an answer to that 
question ? | 

A. Because the matters to which I have testified were talked over 
between us in Madison at the argument of the motion for a pre- 
liminary injunction in this case. I-have been informed that Mr. 
Sutherland is a director in the company, and I think he has so rep- 
resented himself to me; in fact, I am sure he has; but I could not 
name, I think, any other director in the company. 

X Q. 11. Do you understand that I am or ever have been a di- 
rector in either uf the Janesville companies? 

A. I do not know anything about it.. In the absence of knowl- 
edge I have not got I should say you were not. I answered as I 
did simply for the purpose of making my answer as broad as I un- 
derstood the purpose of the question to be. 

X Q. 12. Did you ever have any correspondence with the officers 
or directors of the Janesville Cotton Manufacturing Comnany ? 

A. I think I have, both directly and indirectly. The indirect 

correspondence was through the principal owner in one of the 
501 largest jobbing houses of Chicago, who advised the Janes- 

ville Cotton Manufacturing Company that the complainant’s 
rights to the trade-mark were complete, in his opinion. The corre- 
spondence to which I referred in my direct examination was had 
directly with Mr. Sutherland, as indicated. 


(Mr. Stoan: That part of the last answer which relates to what 
an owner in the jobbing house in Chicago wrote to the Janesville 
Cotton Manufacturing Company is objected to as not being respon- 
sive to the question, and as being incompetent, immaterial, and 
1m proper.) 


Witness continues: After the indirect correspondence above re- 
ferred to had been practically completed, and the Janesville Cotton 
Manufacturing Company had thus announced its purpose to desist 
from further infringement, and had corresponded with the gentle- 
man referred to as to what its new stamp should be, we had some 
correspondence directly with the company and with Mr. William 
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A. Lawrence, president, whom I supposed was also a director. We 
have a letter from Mr. Lawrence, signed as president, and dated 
February 9, 1886, in which he says: “Telegram from Mr. Ravmond 
is received. I do not expect to see him in Chicago this week. Mr. 
Rainey’s request has been referred by our directors to George G. 
Sutherland, Esq., our attorney. You will probably hear from him 
soon.” Signed “ Very respectfully, yours, William A. Lawrence, 
pres’'t.” I have quoted the whole of said letter except the caption. 
On March 27, 1886, we received a telegram reading as follows: 
“Our Mr. Sutherland will call on you Tuesday, 30th inst., in re- 
gard to the matter of Lawrence M’f’g Co. If time inconvenient, 
answer.” Signed “Janesville Cotton M’f’g Co.” The correspond- 
ence, however, to which I specially refer, I think, has all been 
already offered in evidence, except immaterial parts thereof. 


(Mr. Stoan: The answer of the witness following the last objec- 
tion is objected to as not being responsive, and as incompetent, im- 
material, and improper.) 


502 X Q. 13. Was the letter from Mr. Lawrence and the tele- 

gram referred to by you received after your Mr. Rainey had 
been to Janesville and had an interview with the Janesville Cotton 
Manufacturing Company ? 

A. It was. I find that Mr. Rainey was in Janesville February 5, 
1886, and had an interview with the directors of the company and 
its officers and made a proposition for a settlement (substantially as 
subsequently consummated), on which date, February 5, 1886, they 
promised to have a directors’ meeting for the purpose of consider- 
ing that proposition on the Monday following. 


(Mr. Stoan: All of that answer, except that part which states 
the letter of Lawrence and telegram were written after an interview 
with Mr. Rainey, is objected to as not responsive, incompetent, im- 
material, and improper.) 


Witness (continuing): In that interview Mr. Rainey was promised 
that the president would call upon me the following week—follow- 
ing February 5, 1886—which is the explanation of the letter quoted. 


(Mr. Stoan: Same objection to the continuation of witness’ an- 
swer as last above.) 


X Q. 14. Did the owner in the Chicago jobbing house write to 
the Janesville Cotton Manufacturing Company at your instigation ? 
A. It came about pursuant to a friendly conversation between us, 
but that he should correspond with them preliminary to a settle- 
ment, I think, was a suggestion original with him. 
X Q.15. Why do you call that an indirect correspondence on 
your part? 
A. For the reason that I was cognizant of the correspondence as 
it progressed and inspired a considerable part of it, although there 
were some parts of it which he did not disclose tome. That 
503 part of it which stated the position and purposes of the com- 
plainant and what kind of a settlement could be made was 
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X Q. 16. Name that owner in the jobbing house. 
A. I should decline to do so, except that during said correspond- 
ence and the conversations incident thereto his statements with. 
reference to the rights of the complainant and the position of the 
defendant fully warrant me in doing so. It was Mr. Robert Hill, 
oa ere owner of the large dry-goods jobbing house of Storm 
ill. 7 

X Q. 17. Has he been a witness in these cotton cases ? 

A. He has, on the part of the complainant. 

X Q. 18. Was that the same Hill who made an affidavit which 
you aan on a motion for a preliminary injunction in the Aurora 
case * 

A. It is. 

JAMES H. RAYMOND. 


The complainant closes his prima facie proof. 


STATE OF fat 
County of Cook, 


I, W. W. Elliott, a notary public in and for the said county and 
State, do certify that the witnesses P. H. T. Mason and J. H. Ray- 
mond were duly sworn by me before they were examined, and, by 
consent of the parties, said deposition was taken on the type-wniter 


by another party. 
[SEAL. ] WILLIAM W. ELLIOTT, 
Notary Public. 


504 Mason Exuyipit A. 


“ JANESVILLE CoTTON MANUFACTURING COMPANY, 
“ JANESVILLE, WIs., April 3rd, 1886. 


“ Mess. Raymond & Rainey, Chicago. 

“ DEAR Sirs: I was unable to get a meeting of the directors of the 
Janesville Cotton M’f’g Co. until this afternoon. 

“They have just authorized me to sign the stipulations as drawn, 
and they further authorized the president and secretary to sign the 
agreement drawn by you on receiving the release mentioned in your 
letter from the Lawrence M’f’g Co. 

“T have sent the original stipulation to the clerk of the court at 


Madison, and enclose you a duplicate. 
“Yours, &., GEO. G. SUTHERLAND. 


“WwW. W. ELLIOTT, 
“Notary Public.” 


Mason Exuipsit B. 


“ For and in consideration of the discontinuance by the Lawrence 
Manufacturing Company, of Lowell; Massachusetts, of a suit now 
ending in the United States circuit court for the western district of 
Wisconsin against the Janesville Cotton Manufacturing Company, 
and in consideration of a release of all claims for damages for the 
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infringement of the trade-mark of said Lawrence Manufacturing 
Company for brown sheetings by the use of the letters ‘ L L,’ all in 
accordance with the stipulation in the case now made and executed, 

the said Janesville Cotton Manufacturing Company does 
505-879 hereby, for itself, its successors, both in said corporation and 

in said business, and for its assigns, covenant and agree to 
and with the said Lawrence Manufacturing Company, its successors 
and assigns as aforesaid, not to use the label or trade-mark ‘L L’ 
on any goods of its manufacture after the first day of July, A. D. 
1886. 

“In witness whereof the said Janesville Cotton Manufacturing 
Company has caused these presents to be signed by its president and 
its corporate seal to be hereto affixed, duly attested by its secretary, 
this 30th day of March, A. D. 1886. 

“JANESVILLE COTTON MANU- 
FACTURING CO., 
“ By , President. 
- , Secretary.” 


* * * * * oo * 


880 Circuit Court of the United States for the Western District. 
of Wisconsin. 


LAWRENCE MANUFACTURING Company, Complainant, 
US. 
JANESVILLE Cotton Mitts, Defendant. 


Circuit Court of the United States for the Eastern District of Wis- 
consin. 


LAWRENCE MANUFACTURING CoMPANy, Complainant, 
vs. 
BEAVER Dam Corton MILts, Defendant. 


Depositions taken on behalf of the defendants in the above-entitled 

- actions this ninth day of November, 1886, at two o’clock p. m., 
at the office of Pease & Ruger, in the city of Janesville, county 
of Rock and State of Wisconsin, before me, F. C. Grant, a notary 
public in and for said State, residing in the city of Janesville 
aforesaid, pursuant to the notice hereto annexed. 


W. G. Rainey, Esq., appearing as solicitor for the com- 
881 _ plainants, and I. C. Sloan, Esq., appearing as solicitor for the 
respective defendants. 

It is stipulated by the solicitors for the respective parties that the 
depositions taken in the above-entitled causes, signed by the wit- 
nesses, respectively, may be filed in each of said causes with the 
same force and effect as though taken in each cause alone. 


CHESTER BalILEY, sworn, testified : 


_Q. What is your name? 
_ A. Chester Bailey. 


P as 
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~Q. What is your age? 
A. 65. 
Q. Residence ? 
A. Janesville. 
Q. Occupation ? 
A. Superintendent of Cotton Mills. 
5 Q. How long have you resided in Janesville ? 
A. A little over eleven years. 
6 Q. What has been your business during that time? 


A. Nine years I have been superintendent of the Janesville Cotton 


Mills; for.two vears I have been in business for myself. 
-- 7 Q. What nine years have you been superintendent ? 

A. I commenced in 1875; nine years from ’75 would be 1884. 

8 Q. What business have you been engaged in during the last 
two years? 


- A. I have been engaged in the manufacture of twine, carpet warp, 


-and bats, and for about the last six months I have been superin- 
tendent of the Cotton Mills again. 
9 Q. The Janesville Cotton Mills? 
A. The Janesville Cotton Mills. 


882 10 Q. Are you a member of the defendant corporation, the 


Janesville Cotton Mills ? 

A. No. : 

11 Q. You are not a stockholder ? 

A. No, sir. 

12 Q. Were you a member of a former corporation known as 
the Janesville Cotton Manufacturing Company ¢ 

A. I was a stockholder at one time. 

13 Q. During what time? 

A. I was a stockholder from 1875 to 1880. 

14 Q. Where did you reside before coming to Janesville? 

A. Town of North Adams, Massachusetts. 

15 Q. For how long? 

A. I was born and raised up there. 

16 Q. What was your occupation there? 

A. Cotton manufacturing business. 

17 Q. In what capacity ? 

A. I was superintendent of the O. Arnold & Company’s Cotton 
Mills, at North Adams, Massachusetts, fifteen years before coming 
West; previous to that I was with other companies in that vicinity ; 
I have followed the business all my life. 

18 Q. When did the Janesville Cotton Manufacturing Company 
commence manufacturing cotton sheetings ? 


Objected to as incompetent, irrelevant, and immaterial. 


A. In 1875, about; we commenced spinning the first of April, 
got to weaving about the first of June, according to my recollection. 

19 Q. How many grades of cotton sheetings did they manufact- 
ure, and what were they? 


883 Same objection. 
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A. We commenced making two grades—64 square, heft 3.45; the 
other grade 56 square, weight four vards to the pound. 

20 Q. If those grades were stamped or branded, state what brand 
or stamp they bore, respectively. 


Same objection. 


A. The 64 square was branded “ Badger State R,” the 56 square 
was branded “ Badger State L L,” a portion of them; at that time 
we made, put on different brands sometimes, different letters; we 
‘sometimes branded them double X to suit customers ; some particu- 
lar customers would want a bale of goods branded double X. 

21 Q. Was there anything else stamped or branded on these two 
grades of cotton? 


Same objection. 


._ A. We made, accasionally, a few bales of sheetings branded 
centen-ial X X. | 

22 Q. In addition to the words and letters which were branded 
upon the cotton sheeting, were there any figures or designs; if so, 
what were they ? 


Same objection. 


A. Our first brand, there was a badger in a circle of the Badger 
State; that brand we changed, took out the badger and put ina 
monogram, Janesville Cotton Manufacturing Company, stamped 
‘upon it. 

J 23 Q. How was that monogram formed ? 
884 A. There was an M. A. J. Co., I believe; it is a pretty hard 
thing to describe. 

24 Q. Explain what you mean by 64 squares and by 56 squares. 


Same objection. 


A. 64 square is 64 threads to the inch of the cloth each way; 56 
square is 56 threads to the square inch each way. 

25 Q. How long did the Janesville Cotton Manufacturing Com- 
pany continue to stamp cotton sheeting in the manner you have 
described ? : 


Same objection. 

4 - A. From the time that we commenced to manufacture until this 
spring, I think. 

ss - 26 Q. How long is that? 

Be Same objection. 

_ A. Eleven years, from 1875 to 1886. 


_ 27Q. Was the badger and the monogram stamped upon both 
grades of sheeting which you have referred to ? 


Same objection. 


.A. It has been so long since we used that badger stamp, I have 
forgotten whether that was in the circle; it is so long ago. I stated 
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it was in the circle, but I don’t know but it was below the band ; 


Mr. Eldred can tell you. 
(Question repeated.) 


Same objection. 


A. I can’t recollect positively ; it is so long ago. 
28 Q. How long since the badger was used ? 


Same objection. 


A. I think we only used it part of the first year. 
29 Q. Have you since used the monogram ? 


Same objection. 


885 A. I think the monogram has been used since, up to now. 


30 Q. What did the letters “L L” stamped upon the sheet-. 


ling manufactured by the Janesville Cotton Mill Company indicate 
or mean ? 


Same objection. 


A. The weight and the count ofthe goods, 56-square, four-yard 
goods. 


31 Q. What did the “ R ” stamped upon the other grade indicate 
or mean? 


Same objections. 


A. That meant the weight, 3.45, 64 square. 
32 Q. What did the words Badger State and the monogram 
stamped upon the goods indicate and mean? 


Same objection. 


A. That would indicate the manufacturers of the goods, the 
Janesville Cotton Manufacturing Company, and the Badger State 
sheeting. 

33 Q. Was any part of the stamp impressed upon the goods 
manufactured by the Janesville Cotton Manufacturing Company 
entered at Washington as a trade-mark ; if so, what part? 


Same objection. 


A. Not any, to my knowledge. 


34 Q. Is the piece of sheeting now presented to you stamped with 
the same stamp which the Janesville Cotton Manufacturing Com- 
pany used for ten years or more? 


Same objection, and because leading. 


A. I should say it was. 


886 Piece of sheeting shown witness, marked Exhibit A, and 


offered in evidence. 
Objected to as incompetent and immaterial. 


35 Q. And to what extent and in what territory were cotton sheet- 
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‘Ings stamped as Exhibit A is stamped put upon the market and 
sold, and during what period of time? : | 


Same objection. 


A. We commenced putting them upon the market in 1875, and 
they were sold until 1885, and since till now; no, I am wrong there 
about their being sold now; we haven’t branded that brand for the 
last few months. They were sold over pretty much all the North- 
west Territory, all the mills would produce; I don’t know how many 

ards; I could not say. 

36 Q. About how many yards ? 


Same objection. 


A. Between four and five million yards a year, I should think. 

37 Q. Did anybody at any time object to the use of the letters “ L 
L” upon the sheetings manufactured by the Janesville Cotton Man- 
ufacturing Company ; if so, when and by whom was such objection 
made? : 


Same objection, and because leading. 


A. I have no knowledge of any objection being made during my 
first nine years with the company. While I was away from the 
company I know but little about their business. 
887 38 Q. Was any objection to their use ever made to your 
knowledge; if so, when and by whom ? 


Same objection. 


A. That is a question I don’t know how to answer, not being con- 
nected with the business for the last two years until last May, when 
I went in again. What took place while I was away from the mill 
I know but little about. 

39 Q. Do you know a sheeting manufactured by the Lawrence 
Manufacturing Company stamped “LL?” 

A. I have seen them in market. 

40 Q. What brand did they bear besides L L? 

A.. I think it is “ Lawrence Mills sheeting ;” I am not positive. 

41 Q. Was there any design or figure in addition to Lawrence 
Mills sheeting ? 

A. I think there was a bull’s head on the top of the piece, above 
the branding. 

44 Q. What did the letters “ L L” on those sheetings indicate and 
mean ? | 

A. I always supposed it indicated four-yards goods, four yards to 
the pound—56 square. | 

45 Q. What indicated in that brand by whom they were made? 

A. Well, the brand above the double L—‘ L L.” 

46 Q. What was that? | 

A. The name of the firm, and in our case the name of the State— 
Badger State. : 


888 CoMPLAINANT’S CouNSEL: The latter part of the answer ob- 
jected to as being volunteered by the witness, not responsive 
to the question, and as being incompetent and immaterial. 
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Cross-examination : 


47 Q. Do you know any firm of the name of Lawrence Mills? 

A. I do. 

48 Q. Where does such firm do business? : 

A. I don’t know where they do business. Oh, the location; I 
didn’t understand the question exactly; Lowell. 

49 Q. Have you ever been to the place of business of such firm ? 

A. I have been to their mills. 

50 Q. Are you mistaken when you say you know a firm known 
by the name of Lawrence Mills, and that you have been to their 
mill? 

A. I say I have been in their mill, that I supposed was the Law- 
rence Manufacturing Company’s mill, at Lowell. 

51 Q. Then, if I understand you, you are mistaken in saying you 
know a firm by the name of Lawrence Mills? | 

A. I don’t say [am mistaken. I say I have been in the Lawrence 
Mills, what 1 was told was the Lawrence Mills; I am not personally 
acquainted with the company. 

52 Q. In your direct examination you stated in substance 
889 thatthe words Lawrence Mills was the name of the firm ; now, 
are you not mistaken in this? | 

A. I thought it was the name of the firm is what I said. 

53 Q. Do you now think it the name of the firm, or is not the con- 
cern you refer to the Lawrence Manufacturing Company ? 

A. The answer I made to that question was, the banding on the 
goods I thought was Lawrence Mills mene 

Question repeated. 

A. Why, it may be a different name. 

54 Q. How faris North Adams, Massachusetts, from Lowell ? 

A. I think it is about 140 miles; I am not positive. 

55 Q. While you were there, for fifteen years previous to 1875, 
were you not familiar with double L sheetings made by the Law- 
rence Manufacturing Company ? 

A. I never knew much about the double L sheetings; my business 
was making print goods; therefore I was not much interested in 
sheetings. : 

56 Q. But you did know of these double L sheetings while you 
were at North Adams, did you not; have you not seen them ? 

A. I have seen sheetings, light goods, with double L on them. 

57 Q. While you were at North Adams? 

A. Yes. 

58 Q. Did you come to Janesville cies the Janesville 
890 Cotton Manufacturing Company commenced to manufacture 
four-yard sheetings? 

A. I did. 

59 Q. Is it not true that you assisted in organizing and in the be- 
ginning of manufacturing such sheeting by this company ? 

A. I did. 

60 Q. At that time who were .your associates in organizing this 
company ? : 
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A. Mr. A. J. Ray and the board of directors of the Janesville 
Cotton Manufacturing Company ; I could not give all their names. 

61.Q. Did either of your associates,.and, if so, which, know any- 
thing about man ufacturing cotton sheeting at the time of the organi- 
zation of this company ? 

A. I don’t know how much they did know about it. Mr. Ray had 
some knowledge of manufacturing cotton goods—been in the busi- 
ness—manufacturing print goods. 

_ 62 @. Do you know where he obtained such knowledge and to 
what extent he had it? 

A. What knowledge he obtained of manufacturing was in the town 
of North Adams. 

63 Q. Do you know whether he knew before he came here and 
organized the old company of double L sheeting in the market ? 

A. I don’t know whether he knew it or not. 

64 Q. Did you ever hear him say that he knew of such sheeting 
before he came here ‘ 

A. I don’t recollect that I ever did. 
891 65 Q. When you were selecting your brand for that sheeting 
who conceived of or suggested the design adopted ? 

A. I am not positive who did conceive of that design; my busi- 
ness was to make the goods. 

66 Q. Did you suggest any part of it? 

A. Don’t recollect as I did. 

67 Q. What is your best impression about that ? 

A. My best impression is that the design we got up in the office. 

68 Q. What is your impression as to who suggested the design ? 

A. Well, I don’t know as I have any particular one to say that 
suggested it. 

69 Q. Will you swear that you did not suggest it or any part of 
it? 

A. I don’t recollect that I suggested any part of it. 

70 Q. Do you recollect that Mr. Ray suggested any part of it? 

A. I do not. 

71 Q. Is it not more than likely, Mm your opinion, that either he or 
you Were instrumental in getting it up? 


Objected to as not being cross-examination, not calling for facts, 
but asking the witness to guess. 


A. At the time that that was got up I was very. busy starting the 
mill. I knew little about the office affairs at the time ; that 
892 was not my business. 
72Q. Will you swear that you were not senuiiel about 

adopting a brand for the new mill? 

A. I can’t recollect whether I was consulted or not, it is so long 
ago. 
P23 Q. At the time this brand was selected is it not true that 
— L sheetings were well known in the trade? 

. I don’t know how well known they are, not being in the busi- 

wile previous to that. I have seen them in the retail houses— 
double L goods. 
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74Q. And you knew them as goods made by the Lawrence Man- 
ufacturing Company ? 

A. I have seen Lawrence double L’s. I have seen Atlantic double 
L’s in retail houses. 

Question repeated. 

A. Well, I have seen the Lawrence brand on them. 

75 Q. Question repeated. 

A. I don’t know whether the Lawrence Manufacturing Company 
made them or not. I have seen the Lawrence brand on them. I 
suppose they made them. 

76 Q. Why did you not put double L on your 3.45 goods? 

A. On the heavy goods double L was not used by any of the 
manufacturers of the goods, to my knowledge. 

Question repeated. 

_ A. Why, I answered that question. 
893 Question repeated. 
A. Because double L wasn’t used on that heft of goods by 
other manufacturers. 

77 Q. What heft of goods did other manufacturers use double L 

upon? 
er I never weighed the goods. : 

78 Q. You put double L on your four-yard goods from the begin- 
ning, did you not? 

A. We did. 

79 Q. You did that, if I understand your previous answer, because 
other manufacturers of goods put double L on four-yard sheeting ; : 
is that correct? 

A. Yes, sir. 
~ Q. When did you go into the inthis of the Janesville Cotton 

lls? 

A. January Ist, 1875. 

Question repeated. 

A. January Ist, 1875. 


Mr. E_prep: Not Janesville Cotton Mills. 
Witness: Ob, the Janesville Cotton Manufacturing Company. 


81 Q. Now answer the question. When did you go into the em- 
ploy of the present company ? 
A. The 14th of May, 1886—that is, the Janesville Cotton Mills. 
82 Q. Since that time have you branded any sheetings like Ex- 
hibit A? 
A. I don’t veedllack positive when they did change the brand, not 
being in the office. 
83 Q. Does the present defendant, the new company, brand its 
four-yard sheeting like Exhibit A; if not, wherein is the brand dif- 
ferent? 
894 A. They don’t; the brand is one L with a bar across it, 
with the word double. 
84 Q. In all other particulars it is alike? 
A. It is alike except the letter- L L. 
85 Q. Who were the officers of the old company ? 
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A. Mr. A. J. Ray was agent; Wm. A. Lawrence, president; F. S. 
Eldred, treasurer. j 

86 Q. Who are the officers of the-present company, the defend- 
ant in this case ? 


A. Dr. Henry Palmer is president; Geo. Sutherland, vice-presi- 


. dent; A. J. Ray, secretary. There are no agents, I believe, except 


the board of directors. 
87 Q. Do you know who suggested the leaving off of one L from 
the old brand and stamping the word “ double” over the other L, 


' which you now put on the new brand ? 


A. Not being with the company at the time that brand was 
changed—got up—I could not say; don’t know. 

88 Q. Haven’t you heard any one say who suggested those 
changes? 

A. No, sir. 

89 Q. Don’t you know that the old company was enjoined from 
stamping double L on its four-yard goods ? 


Objected to as incompetent. 


A. I have heard something said of that kind, but I am not posi- 
tive about it at all. 

90 Q. How are the four-yard goods, made by the defendant com- 
pany, spoken of? | 

A. I have heard them spoken of as being very good goods. 
895 91 Q. Are they not called “ Double L? ” 
A. Yes; they are called double L. 

92 Q. The goods made by the old company were also called 
double L? 

A. We used to call them “LL.” They may be called “ Double 
| Phas , 

93 Q. Do you swear that you never heard them called ‘‘ Double 
L ? 99 

A. I have heard them called “LL,” and I have heard them 
called “ Double L.” 

94 Q. With what class of goods do the double L’s nade by de- 
fendant company come into competition in the trade? 

A. With all four-yard goods, 56 square. 

95 Q. Can you mention the name of any four-yard goods that 
are special competitors of your double L goods? 

A. Beaver Dam is one mill. 

96 Q. Beaver Dam L L? 

A. Yes, sir. : 

97 Q. Go on and mention the others. 

A. Atlantic P, that is another four-yard goods; and Aurora L L— 
they make an L L, I believe; there was a Michigan L L—I don’t 
know whether there are any made now or not; there are two or 
three different brands, that I don’t recollect, of Southern goods, of 
the same grade of goods; and tne Lawrence L L’s; and I think 
there is a Massachusetts B B that is the same grade of goods. I 
guess that is about competition enough. 
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896 Adjourned until to-morrow morning at 8.30 o’clock, at 
same place. 


8.30 A. M. 
Examination resumed; same appearances. 


98 Q. At the time that the old mill commenced putting double L’s | 
on their four-yard goods, is it not true that it was known by the | 
directors of the company and by you that such goods would be put 
upon the market in competition with other four-yard goods branded 
with double L? 

A. It was known they would come in competition with all four- 
yard goods of different brands. 

99 Q. Including the four-yard goods branded with double L? 

A. Well, all four-yard goods. 

100 Q. Then I am to understand from your last answer that you 
mean that at the time the old company put double L on their four- 
yard goods you expected they would be put upon the market in 
competition with other four-yard goods branded double L, then in 
the market; isthis not true? I desire an answer, yes or no, and then 
you are at liberty to make any explanation you think the answer 
calls for. aoe 

A. Haven’t I answered that question twice ? 

101 Q. Question repeated. I am not on the witness stand 
897 to answer your question, and I desire a categorical answer. 
A. A. Yes. 

102 Q. What four-yard goods branded with double L were in the 
market at the time the old company—that is, the Janesville Cotton 
Manufacturing Company—put double L L on its four-yard goods? 

A. A. That is a questicn I am not familiar with, for the reason I 
was not in business and not familiar enough with the trade to 
know the four-yard goods and different brands. 

103 Q. At that time did you know or had you ever heard of any 
four-yard goods branded with double L in the market except those 
made by the Lawrence Manufacturing Company ? 

A. I think I have seen four-yard goods branded Atlantic P. 

104 Q. Question repeated. 

A. As I said before, I think I have seen Atlantic P’s that were 
called four-yard goods. 

105 Q. You have twice evaded answering question 103; whether 
intentionally or not, I do not know; I request it to be repeated, and 
desire you to answer it categorically, yes or no. 


Objected to on the ground that it is a gratuitous insult to the wit- 
ness, who obviously mistook the question. 


A. Didn’t I answer that question properly? I said yes; Atlantic 
P of the four-yard goods. I don’t know what other answer I can 
give tothat. : 
898 106 Q. Question 103 is again repeated and explained 
orally to the witness. 
A. I don’t recollect as I ever did. 
107 Q. Was there ever anything branded on the four-yard goods 
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stamped with double L by the old company that would indicate to 
a stranger that the goods were made by the Janesville Cotton Man- 
ufacturing Company ? 


Objected to on the ground that the witness has stated how they 
were branded, and what the brand would indicate to a stranger is a 
matter of inference or belief and not of fact. 


A. The monogram indicates Janesville Cotton Manufacturing 
Company. The Badger State means the State of Wisconsin ; and at 
that time the Janesville Cotton Mill was the only mill running in 
the State, and there was no occasion for a stranger to mistake the 
brand. 

108 Q. Is it your opinion that the monogram composed of the 
letters “J.C. M. O.” would indicate to a man who lived outside of 
the State of Wisconsin, and who had never heard of your company, 
that it was a monogram of the Janesville Cotton Manufacturing 
Company ? 


Objected to because the question does not correctly describe the 
monogram. 


A. The monogram, you haven’t got it as it reads. 
109 Q. How does the monogram read ? 
899 A. “J. M. C. O.,” as I understand it. 
110 Q. Question 108 repeated, corrected as suggested by 
the witness. 

A. I think the monogram in connection with the Badger State 
would lead any one to suppose they were made in Janesville. 

111 Q. Is there anything on the stamp of the double L sheetings 
made by the Lawrence Manufacturing Company, said stamp being 
composed, as you have stated, of a bull’s head and the words “ Law- 
rence Mills sheetings,” that would lead you to suppose that they 
were made by the Lawrence Manufacturing Company, if you did 
not know it otherwise? if so, what is it? 


Objected to as incompetent, irrelevant, and immaterial. 


aa The name being branded on the sheetings, The Lawrence 
ills. | 

112 Q. The question is repeated and a categorical answer re- 
quested. 


Same objection. 


A. Why, yes; it is the brand. 

113 Q. What brand ? | 

A. Lawrence Mills sheetings. 

114 Q. Does the Lawrence Mills sheetings convey to your mind, 
if you did not know it otherwise, that they were made by the Law- 
rence Manufacturing Company, of Lowell, Massachusetts ? 

A. That seems to me like the same question right over. 

115 Q. e what is your answer to it, if it is the same question ? 

. Yes. : 
900 116 Q. Do you know and did you not know in 1875 that at 
the town of Lawrence, in Massachusetts, there were cotton 
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mills manufacturing cotton sheetings which were put upon the 
market ? 

A. Yes. 

117 Q. And now do you wish to be understood that knowing as 
you do now and did in 1875 that there were mills at Lawrence, 
Massachusetts, manufacturing and selling brown sheetings that you 
would suppose, without any other information, that the words “ Law- 
rence Mills sheeting ” stamped on sheetings were made by the Law- 
rence Manufacturing Company at Lowell, Massachusetts? 

A. Yes. 

118 Q. Are vou not mistaken in saying that it was in 1875 that 
the old company adopted the brand like “ Exhibit A?” If you are 
mistaken state when they did begin first to make this brand. 

A. I think they commenced to make it during that year, but I 
can’t state the time they adopted it. 

119 Q. How many looms did the old company begin with in | 
1875? 

A. 200. 

120 Q. Did they continuously use these 200 looms in manufactur- 
ing double L sheetings ? 

A. Part of them were used for double L and part for other grades, 

121 Q. What proportion of such looms and of the time was taken 
in manufacturing double L sheetings? Give the best estimate you 

can. 
901 A. A. I tis a difficult question to answer, as we manufactured 
different goods; to meet the requirements of our customers 
we had to change our grades from one grade to another. 

122 Q@. When, if at all, did the old company increase its looms 
and to what amount? 

A. I think it was the second year; I am not positive just the time 
without referring to the books. 

123 Q. My question calls for what amount of increase now ? 

A. 200 looms. ° 

124 Q. What would be the average output of double L sheetings 
made by the old company during the nine years you were with it? 

Give vour best estimate. 

A. I can’t tell the average output without looking over the books. 

125 Q. My question calls for your best estimate. 

A. When we are running full, the 400 looms, I think we produce 
nearly three million vards a year. 

126 Q. Will you state that during any one year of the nine years 
you were with the old company it run full time, 400 looms on 
double L sheetings ? 

A. No, sir; not one year full time on double L sheetings. 

127 Q. Will you state that any one year the old company aver- 
aged 200 looms full time on double L sheetings ? 

A. I should think they did. - 
902 . 128 Q. How many bales of double L’s did the old company 
make on an average per year while you were with it? 

A. Well, I, not having the book-keeping to do, could not state how 
many they made; the production of double L’s would be about 14 
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bales per week when we run full. I am not positive about that; it 


was not my part of the business; not fourteen bales per week, I 
mean fourteen bales per day. 

129 Q. My former question, Mr. Bailey, asks for the average of 
bales per year during the nine years you were with it and for your 
best estimate. : 

A. It would require a little time to look over the production of 
the mill for that length of time; I could not answer. 

180 Q. What is your best estimate? I have asked vou this three 
times. 

A. From four to five million yards per year of all grades. 

131 Q. My questions have been, and I desire your attention to 
them, to give me your best estimate of the average number of bales, 
not yards, per year of double L’s made by the old company during 
the nine years you were with it. | 

A. To give you my best estimate of that I should have to, as I 
said before, look it over. ; 

132 Q. Give me your best estimate of the number of bales per 
year the old company has averaged of double L’s during the nine 

years you were with it. 
903 A. (After figuring.) About thirty thousand bales a year. 
No, thirty thousand for the nine years—3,756 bales. I should 
guess that that was about the production of L L goods when we 
were running full. 

133 Q. Did you run full time during these nine years on double 
L’s? 

A. When we run the mill part of the looms run double L’s. 

134 Q. I now hand you a piece of sheeting; please state what it 
is. And ask to have it marked Exhibit B for identification. 

A. That is what we call four-yard sheetings—four yards per 
pound—ad6 square. This is our present stamp that we now use at 
the mill—Janesville Cotton Mills. 


Redirect examination : 


135 Q. Do manufacturers of cotton sheetings ever put the same 
letters on goods of different weights and qualities? 

Objected to as incompetent, immaterial, leading, and not proper 
redirect examination. 

A. Well, I don’t know of any that do. I have understood that 
the Atlautic folks have put L L on five-yard goods, although I never 
saw them. 


CoMPLAINANT’S CouNSEL: The last part of the answer objected to 
as hearsay and as volunteered by the witness. 


904 . 136Q. Do the Atlantic or any other companies put the 
same letters on different-weight goods manufactured by them 
at the same time? 


_ Same objection. | 
A. Not that I know of. 
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137 Q. State whether or not the manufacturers of cotton sheetings 
put the different letters of the alphabet upon the.different grades o 


sheetings to denote the weight and grade thereof. 
Same objection. 


A. They do. 

138 Q. Do you know whether the cotton sheetings manufactured 
by the Lawrence Company, stamped L L, are 56 by 56 or 60 by 60 
to the square inch count? 

A. They are put down in the reporters as sixty square, but I have 
never counted them. 

139 Q. Did you not testify on cross-examination that they were 
56 by 56 to the square inch? 

A. That is, our goods are 56 to the square inch. 

140 Q. No; the Lawrence ? 

A. I don’t recollect as I did. 

141 Q. If you did so testify do you desire to correct it ? 

A. I desire to correct it if I so testified. 

142 Q. Do you know of any sheetings stamped double L’s as dis- 
tinguished from L Ls, except those manufactured by the defendant, 
the Janesville Cotton Mills, as shown by Exhibit B of the defendant. 


Same objection. 


A. That is the only sheetings I know that are marked 
905 “double L.” 
143 Q. CounsEL: That is all. 
| -- CHESTER BAILEY. 


It is stipulated that the Exhibits A and B referred to in the tes- 
timony of Chester Bailey may be retained by the respective counsel 
and produced on the hearing, with the same force and effect as 
though attached hereto. 


STATE OF WISCONSIN, 
. 88 
Kock County, 


I, F. C. Grant, a notary public in and for said county, do hereby 
certify that the above deposition was taken before me, at the office 
of Pease and Ruger, in the city of Janesville, in said county, begin- 
ning on the ninth day of November, A. D. 1886, at ten c’clock in the 
forenoon, from which time an adjournment was taken by consent of 
parties until two o’clock in the afternoon of the same day; that it 
was taken at the request of the defendants upon verbal interroga- 
tories; that it was reduced to writing by myself; that it was taken 
to be used in the actions entitled upon the first page thereof now 
pending in said courts; that a notice, of which the annexed is a 

copy, was served upon the complainant’s counsel on the third 

906 day of November, A. D. 1886; that said deponent, before ex- 
amination, was sworn to testify the truth, the whole truth, 

and nothing but the truth relative to said causes, and that said depo- 
sition was carefully read to said deponent and then subscribed by 
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him; that I am not of counsel or attorney for any of the parties, nor 


in any way interested in the event of said causes. 
F. C. GRANT, 


Notary Public for Wis. 
N’t’y fees, $7.45, paid by defendants. 


United States Circuit Court for the Western District of Wisconsin. 


LAWRENCE MANUFACTURING CoMPaANy, Comp’t, 
vs. 
J ANESVILLE Cotton MILLs, Def’t. 


Take notice that the testimony of A. J. Ray and Bailey, of 
Janesville, Rock county, Wisconsin, will be taken in the above-en- 
titled cause on behalf of the defendant, before F. C. Grant, a 
907 notary public, at the office of Pease and Ruger, in the city 
of Janesville, State of Wisconsin, on the 9th day of Novem- 
ber inst., at ten o’clock in the forenoon. 
Dated November 2nd, 1886. 
| I. C. SLOAN anp E. W. HELMS, 
Sol’rs for Defendants. 


To Raymond and Rainey, sol’rs for comp’ts. 


Service of above notice accepted this 3rd November, 1886. 
RAYMOND anp RAINEY, 
For Compl’t. 


908 Unirep States of AMERICA, 
Western District of Wisconsin : 


At a special term of the circuit court of the United States of 
America for the western district of Wisconsin, held at Madison, in 
said district, on the 26th dav of July, A. D. 1887. 

Present and presiding, the Honorable Romanzo Bunn, judge. 

Among other, the following proceedings were had, to wit: 


LAWRENCE MANUFACTURING COMPANY 
) vs. | In Equity. 
JANESVILLE CoTTon MILLS. 


This cause came on to be heard and was argued by counsel, and 
thereupon, upon consideration thereof, it is ordered, adjudged, and 
decreed as follows, viz: That the complainant’s said bill of complaint 
be, and the same is hereby, dismissed, upon the merits thereof, with 
costs — be taxed in favor of defendant, and which are taxed at 

$335.05, for which let execution issue as at law. 

And thereupon the complainant filed its petition praying for an 
appeal, which was giaitcd by the court upon the complainant enter- 
ing into a bond in the sum of five hundred dollars, to be approved 
by the court within thirty days. 

Date, Juiy 26, 1887. , 

By the court: 

R. BUNN, Judge. 
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909 Petition for Appeal. 


Circuit Court of the United States, Western District of Wisconsin. 
In Chancery. 


LAWRENCE MANUFACTURING COMPANY 


v. 
J ANESVILLE CoTTon MILLs. 


To the honorable the judges of the circuit court for the western dis- 
trict of Wisconsin: 


Your petitioner, The Lawrence Manufacturing Company, com- 
plainant in the above-entitled cause, respectfully represents— 

That heretofore, at the present term of said court, to wit, July 
26th, 1887, the opinion and decree of said court was filed dismissing 
the said bill of complaint for want of equity ; that said complainant 
respectfully excepts to the findings of the court and to each of them 
as contrary to both the law and the evidence, and thereupon prays 
an appeal to the Supreme Court of the United States. 

Your petitioner further respectfully. represents that the main pur- 
pose and the subject-matter of this suit is to establish the validity 
and legality of the exclusive right in said complainant to the use 

of “LL” as a trade-mark upon brown cottons of the said 
910 third general class, as in said bill of complaint heretofore 

filed herein, which your petitioner prays may be taken asa 
part of this petition, is set forth; that the said exclusive right to 
the use of said trade-mark has been in the past and would be in 
the future of the value to your petitioner at least of upwards of 
fifty thousand dollars ($50,000); that your petitioner is informed, 
advised, and believes that the damages due from this defendant on 
account of the use.complained of in said bill of complaint hereto- 
fore, if said exclusive use be so confirmed to your petitioner, would, 
upon a proper accounting, be found to be, exclusive of costs, a sum 
in excess of five thousand dollars; that your petitioner is informed, 
advised, and believes that the said defendant is continuing and will 
continue the use of the said design so claimed by your petitioner to 
be an infringement of said trade-mark, and that if said exclusive 
use be confirmed to your petitioner by the Supreme Court of the 
United States the damages thereupon to be recovered in this cause 
by your petitioner will be a sum in excess of fifteen thousand dol- 
lars; further, that the effect of the opinion and judgment of this 
court, both in law and in fact, is to cancel and annul said trade- 
3 mark so claimed by your petitioner as to the parts of and 
911 parties in the United States pending the cpinion and man- 

date of the Supreme Court of the United States herein, and 
that the opinion and mandate of the said Supreme Court in this 
present cause upon such an appeal as is now prayed would have the 
effect both in fact and in law either to confirm said exclusive use 
to your petitioner or to cancel and annul said trade-mark so claimed 
by your petitioner, and that said alleged trade-mark and said ex- 
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clusive use are of the value to your petitioner of upwards of fifty 


thousand dollars as aforesaid. 
Whereupon your petitioner prays as it has heretofore herein 


prayed. Boe 
THE LAWRENCE MANUFACTURING 
COMPANY, 
By RAYMOND & RAINEY. 


STATE OF ILL1NoIs, | : 
County of Cook, j 


John I. Veeder, being first duly sworn, deposes and says that he 
isan agent of the said Lawrence Manufacturing Company ; that he 
has read the foregoing petition; that he is familiar with the facts 
therein and in the said bill of complaint set forth; that the actual 

values and damages as to said trade-mark so claimed by said 
912  petitionér are in excess of the amounts named in said peti- 
tion, and that said petition is true, except so far as is therein 
stated on information and belief, and as to the same this affiant be- 


lieves it to be true. 
JOHN I. VEEDER. 
Subscribed and sworn to before me this 20th day of July, A. D. 


1887. | 
P. H. T. MASON, 
Notary Public in and for the County in the State Aforesaid. 


And afterwards, on the 8th day of July, A. D. 1887, came the com- 
Een by their solicitors, and filed their bond on appeal as fol- 
Ows: 


913 Circuit Court of the United States, Western District of Wis- 
consin. In Chancery. : 


LAWRENCE MANUFACTURING COMPANY 
vs. 
J ANESVILLE CorTron MILLS. 


Know all men by these presents that we, The Lawrence Manufact- 
uring Company of Massachusetts, principal, and Lucius M. Sargent, 
as surety, are held and firmly bound unto The Janesville Cotton 
Mills, of Janesville, Wisconsin, and to its successors and assignes, in 
the penal sum of five hundred dollars ($500.00), well and truly to 
be paid, and thereunto we bind ourselves jointly and severally and 
our and each of our successors, heirs, executors, and administrators, 
truly by these presents. | 

In witness whereof the said Lawrence Manufacturing Company 
has caused these presents to be signed by its treasurer and its corpo- 

- rate seal to be hereto affixed, and the said Lucius S. Sargent 

914 has hereunto set his hand and seal this first day of August, 
A. D. 1887. 3 

‘ Whereas the above-named Lawrence Manufacturing Company 


& 
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has taken an appeal to the Supreme Court of the United States to 

reverse the certain decree entered in the above-entitled cause by the 

said circuit court for the western district of Wisconsin : 

Now, therefore, the condition of this obligation is such if the said 

Lawrence Manufacturing Company shall prosecute its said appeal 

to effect and shall answer all costs and damages if it shall fail 

therein, then this obligation shall be void; otherwise to remain in 
full force and effect. 

[SEAL. ] LAWRENCE MANUFACTURING 

COMPANY, 
By LUCIUS M. SARGENT, Treasurer. 
LUCIUS M.SARGENT. _ [seEat.] 


U.S. Circuit Court, District of Massachusetts, ss: 


915- This is to certify that Lucius M. Sargent, personally known 
to me, and to be the treasurer of the Lawrence Manufacturing ~ 
Company, appearing before me this Ist day of August, A. D.1887, and 
acknowledged the execution of the foregoing bond as having been 
made by him personally and also as treasurer of the said Lawrence 
Manufacturing Company, he being thereunto duly authorized, all 
for the purposes therein indicated. : 
ty JOHN M. STETSON, 
Clerk of the U. S. Circuit Court for the District of Massachusetts. 


I hereby approve this bond this 8th day of July, 1887. 
R. BUNN, Judge. 


916-918 UNITED STATES OF AMERICA, bs 
Western District of Wisconsin, { ‘ 


I, F. M. Stewart, clerk of the circuit court of the United States of 
America for the western district of Wisconsin, do hereby certify that 
I have compared the writings annexed to this certificate with the 
originals now in my custody, and they are true copies of their re- 
spective originals and are correct transcripts therefrom and of the 
whole thereof, now on file and remaining of record in my office. 

In testimony whereof I have hereunto set my hand and duly af- 
fixed the seal of the said court, at the city of Madison, in the said west- 
ern district of Wisconsin, this 27th day of August, in the year of our 
Lord one thousand eight hundred and eighty-seven, and of the Inde- 
pendence of the United States the one hundred and twelfth. 


[Seal U. S. Circuit Court, Western Dist. of Wisconsin. ] 
F. M. STEWART, Clerk. 


* ok * * * * * 
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919 Stipulation. 
In the Supreme Court of the United States. 


V8. 


LAWRENCE MANUFACTURING Company, Appellant, 
No. 1040 
JANESVILLE Cotton MILLs, Appellee. 


On appeal from the circuit court of the United States for the western 
district of Wisconsin. 
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It is hereby stipulated and agreed that in the above-entitled cause 
the pleadings, the decree and opinion of the circuit court, and the 
depositions of Chester Bailey, A. J. Ray, George G. Sutherland, P. H. 
T. Mason, and J. H. Raymond, p. 24 Special Janesville Testimony, the 
articles of incorporation of the Janesville Cotton Mills, and the certi- 
fied copies of the trade-mark of the Janesville Manufacturing Com- 
pany only need be printed, but that in said cause the printed record 
in case No. 1039, entitled Lawrence Manufacturing Co. vs. Tennessee 
Manufacturing Co., now pending on appeal in said Supreme Court, 
may be used: Provided, That enough copies of the record are printed 
to furnish each of the counsel in the first above-entitled cause with 
one copy thereof: And provided further, That the practice of this 
court permits the printed case in one cause to be used in another. 

Dated October 4th, 1887. : 

J. H. RAYMOND, 


Sol’r for Appellant. 
I. C. SLOAN, 
Sol’r for Def't. 


920 [Endorsed :] Supreme Court U.S. 1887, October term. No. 
1040. The Lawrence Manufacturing Co., app’t, vs. The Janes- - 
ville Cotton Mills. Stipulation as to printing record. 


[Stamped::] Office Supreme Court U. S. Filed Oct. 15, 1887. 
James H. McKenney, clerk. 


Endorsed on cover: W. Wisconsin C. C. U. S. No. 1040. The 
Lawrence Manufacturing Company, appellant, vs. The Janesville 
Cotton Mills. Filed September 9, 1887. 
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921 Inthe Supreme Court of the United States. October Term, 
1887. 


LAWRENCE MANUFACTURING COMPANY 
v. No. 1040. 
J ANESVILLE CoTToN MILLIS. 


Counsel for the respective parties in the above-entitled cause hereby 
certify to a diminution in the record in that the transcript forwarded 
by the clerk of the circuit court to the clerk of the Supreme Court 
omits complainant’s replication and also letters patent for trade- 
mark, made an exhibit in A. J. Ray’s testimony, and also certified 
copy of the articles of incorporation of the Janesville Cotton Mills, 
defendant, a copy of all which is herewith forwarded to the clerk of 
the Supreme Court by the clerk of the circuit court with the stipu-— 
lation and request that the same shall be filed and printed in the 
record at the proper places. 

November 2nd, 1887. 

J. H. RAYMOND, 
Solicitor for Appellant. 
I. C. SLOAN, 
Solicitor for Appellee. 


WeEsTERN DystRIcT OF WISCONSIN, 88: 


I, F. M. Stewart, clerk circuit court, district aforesaid, do hereby 
certify that the above is the original stipulation of the solicitors for the 
respective parties in Lawrence M’f’g Co-vs. Janesville Cotton Mills. 

Witness my hand and seal of said court, at Madison, this 2d day 
of November, A. D. 1887. 

[Seal U. S. Circuit Court, Western Dist. of Wisconsin. ] 


F. M. STEWART, CVE. 


922 The Replication of the Lawrence Manufacturing Company, Com- 
plainant, to the Answer of the Janesville Cotton Mills, Defendant. 


Circuit Court of the United States, Western District of Wisconsin. 
3 In Chancery. 


LAWRENCE MANUFACTURING COMPANY 
Vv. 
JANESVILLE CoTToN MILLS. 


This repliant, saving and reserving to itself, now and at all times 
hereafter, all and all manner of benefit and advantage of exception 
which may be had or taken to the manifold insufficiencies of the 
said answer of the said defendant, for replication thereunto says that 
it will aver, maintain, and prove its bill of complaint to be true, cer- 
tain, and sufficient in the law to be answered unto, and that the said 
answer of the said defendant is uncertain, untrue, and insufficient 
to be replied unto by this repliant, without this, that any other 
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matter or thing whatsoever in the said answer contained material 
or effectual in the law to be replied unto and not herein and hereby 
well and sufficiently replied unto, confessed and avoided, traversed 
or denied, is true.. All which matters and things this repliant is 
ready to aver, maintain, and prove as this honorable court shall di- 
rect, and humbly prays as in and by its bill it has already prayed. 


September 14th, 1886. 
RAYMOND & RAINEY, 
Solicitors for Complainant. 


923 WesteRN District oF WISCONSIN, 8s: 


I, F. M. Stewart, clerk of the circuit court for said district, do 
hereby certify that the foregoing is a true copy of the replication 
filed in within-entitled cause, omitted from the transcript forwarded 
by me to clerk Supreme Court on appeal, and now forwarded to the 
clerk Supreme Court to be printed in the record of said cause in its 
proper place. 

Witness my hand and seal of said court, at Madison, this 2d day 
of November, 1887: 

[Seal U. S. Circuit Court, Western Dist. of Wisconsin. ] 


F. M. STEWART, Clerk. 


924 Der’ts’ Exuipit No.2. F.C. G., Notary. 
Trade-Mark for Cotton Sheetings. 
No. 4666. 


The United States of America to all whom it may concern: 


This is to certify that by the records of the United States Patent 
Office it appears that Janesville Cotton Manufacturing Company, of 
Janesville, Wisconsin (a corporation created by authority of the 
State of Wisconsin), did, on the twenty-sixth day of April, 1876, de- 
posit in said office for registration a certain trade-mark, a copy of 
which is hereto annexed, and the date of the receipt thereof was 
duly noted and recorded in words and figures as follows, to wit: 
“ Patent Office, U.S. A., Apr. 26, 1876;” that it deposited therewith 
a statement, 2 copy of which is also hereto annexed, and a declara- 
tion under the oath of A. J. Ray, an officer of said corporation, to 
the effect that the party claiming protection for the said trade-mark 
has a right to the use of the same, and that no other person, firm, 
or corporation has the right to such use either in-the identical form, 
or having such near resemblance thereto as might be calculated to’ 
deceive, and that the description and fac-similes presented for record 
are true copies of the trade-mark sought to be protected; and hav- 
ing made the payment of a fee of twenty-five dollars in the same 
manner and for the same purpose as the fee required for patents, 
and having complied with the regulations in such cases prescribed 


by the Commissioner of Patents, and in all other respects complied 


with the act of Congress in such case made and provided, the said 
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Registered May 22, 1877. 


COTTON SHEETINGS. 
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THE JANESVILLE COTTON MILLS. 


trade-mark has been duly veisistneed and recorded in the said Patent 
Office, and protection for the same will remain in force for thirty 
years from the twenty-second day of May, one thousand eight hun- 
dred and seventy-seven, unless sooner terminated in accordance with | 
section 78 of chapter CCX XX, act of Congress approved July 8, 
1870 (secs. 4937, 4947 Rev. Stats.). 


In testimony whereof I have caused the seal of the Patent Office | 
to be hereunto affixed this:‘twenty-second day of May, 1877, and of : 
the Independence of the United States the one hundred and first. 


Given under my hand at Washington, D. C. 


[Seal Patent Office United States of America. ] 
ELLIS SPEAR, 


Commissioner of Patents. 


(Here follows diagram marked pp. 925, 926.) 


927 Unrrep STATES PATENT OFFICE. 
JANESVILLE CoTTON MANUFACTURING Company, of Janesville, Wis. 
Trade-Mark for Cotton Sheetings. 


Statement of trade-mark No. 4666, registered May 22, 1877; appli- 
cation filed April 26, 1876. 


To all whom it may concern: 


Be it known that the Janesville Cotton Manufacturing Company 
(a corporation duly organized under the laws of the State of Wiscon- 
sin), doing business at the city of Janesville, county of Rock and 
State of Wisconsin, has adopted for its use a trade-mark for cotton 
sheetings, of w hich the following specification is a full, clear, and 
exact description : 


The said trade-mark consists of the words “ Badger State sheet- 
ing,” with a monogram in the center of the space, said words sur- 
rounding the same. The said monogram is composed of the letters, 
“ J. M. Co.,” interwoven, being the abbreviation for Janesville Man- 
ufacturing Company. 7 

These have been generally arranged as shown in the accompanying 
drawing, with scroll ornamentations surrounding the monogram, as 
shown in the accompanying fac-simile. | 

The figure of a badger may be, and sometimes is, used in connec- 
tion with the monogram, and the ornamentation and arrangement 
of words and letters may be changed at pleasure without materially 
changing the character of the trade-mark, the two essential features 
of which are the monogram embracing the letters “J. M. Co.” and 
the words Badger State. - 

This trade-mark the said corporation has used in its business for 


nine months last past. The particular goods upon which it has used 
it are made of cotton, and known as “ sheetings,” and it has been 
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80 THE LAWRENCE MANUFACTURING CO. VS. : 


the custom to print it in blue ink upon the outside of each piece of » 


the manufactured goods. 
[Seal Patent Office United States of America. ] 
JANESVILLE COTTON M’F’G CO., 
By A. J. RAY, Sec’y. 
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Witnesses : 
S. HENRY HUDSON. 
S. A. HUDSON. 


928 WersTERN District OF WISCONSIN, 88: 


I, F. M. Stewart, clerk of the U.S. circuit court for western district 
of Wisconsin, hereby certify that the foregoing are the letters patent 
filed in the case of Lawrence Man’f. Co. vs. Janesville Cotton Mills, 
and same is forwarded to clerk Supreme Court, in accordance with 
stipulation hereto annexed. 

Witness my hand and seal of said court, at Madison, this 2d day 
of November, A. D. 1887. 

[Seal U. 8S. Circuit Court, Western District of Wisconsin. ] 
FF. M. STEWART, C?k. 


929 Janesville Cotton Mills. 


These articles of association, made, signed, and acknowledged this 
twelfth day of March, A. D. 1886, by and between William A. Law-s 
rence, Erastus C. Smith, Frederick 8. Eldred, Henry Palmer, and 
George G. Sutherland, all adult persons resident in the city of Janes- * 
ville, in the State of Wisconsin, witness: 

Article 1. The’ said William A. Lawrence, Erastus C. Smith, 
Frederick S. Eldred, Henry Palmer, and George G. Sutherland , 
hereby agree to and declare that they associate together for the pur- 
pose of forming a corporation under and pursuant to the Revised 
Statutes of the State of Wisconsin, and laws amendatory thereof. 

The business and purposes of said corporation shall be manufact- , 
uring and selling cotton goods. i 

Article 2. The name of such corporation shall be Janesville Cotton , 
Mills, and its location shall be at the city of Janesville, in the county 
of Rock and State of Wisconsin. 2 

Article 3. The capital stock shall be one hundred and fifty : 
thousand dollars divided into fifteen hundred shares of one hundred , 
dollars each, numbered consecutively in progressive numbers from , 
1 to 1,500. : 

Article 4. The general officers of such corporation shall be a 
president, vice-president, secretary, and treasurer. The offices of 
secretary and treasurer may be held by the same person. The 
number of directors shall be eleven. 

Article 5. Subject to the. control of the board of directors, the 
— duties of the several general. officers shall be as fol- 

ows: : | 9 

930 President.—The president shall have and exercise genera] 
supervision and control over all the business and affairs of * 
such corporation, and, together with the secretary, shall execute all 
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THE JANESVILLE COTTON MILLS.:" a.) 


conveyances and contracts and sign all the stock certificates to be 
executed or issued by such corporation. 

‘Vice-president——The vice-president shall perform all the duties 
and exercise all the authority of the president whenever the presi- 
dent shall be absent or unable to act. 

Secretary.—The secretary shall have charge of the corporate seal, 
books, papers, and correspondence of such corporation, excepting 
such books as the treasurer shall be required to keep, and such con- 
tracts, accounts, vouchers, and papers as shall be necessarily be in 
charge of the treasurer in the performance of his duties, but all such 
contracts, vouchers, accounts, and papers so coming into the hands 
of the treasurer shall be by him delivered to the secretary as soon 
as the treasurer’s duties respecting the same shall have been per- 
formed. 

Treasurer.—The treasurer shall attend to the collection, safe keep- 
ing, and disbursement of all moneys due to and owing by such cor- 
poration, and shall take proper vouchers for all moneys disbursed, 
and keep accurate books of account of all moneys received and dis- 
bursed. Each of the forementioned general officers shall, in addition 
to the duties and authority hereinbefore specified, have and exercise 
all the authority and duties usually incident to their respective 
offices, and shall have such further authority and perform such furthet 
duties as shall be prescribed by the by-laws or conferred or required 
by the board of directors. | 

Article 6. All persons holding stock according to the reg- 
931 ulations of such corporation, and they only shall be mem- 
bers thereof. 

Article 7. It is contemplated that such corporation shall acquire 
the title to and become the absolute owner of all and singular the 
real and personal property of the Janesville Cotton Manufacturing 
Company, subject to all existing liens thereon, and the said Janes- 
ville Cotton Mills is, in such case, to assume and pay all in- 
debtedness of said Janesville Cotton Manufacturing Company 
due or to become due or to become due upon its promissory 
notes or other written contracts which are not secured by lien 
upon its property, but is not to assume any indebtedness or liability 
secured by lien upon such property or evidenced otherwise than as 
above stated. 

Subscriptions to the capital stock of said Janesville Cotton Mills 
may he paid in by or with notes or bonds executed by said Janes- 
ville Cotton Manufacturing Company due or to become due if the 
payment thereof is either assumed by or secured by lien upon 
the property of said Janesville Cotton Mills. 

In witness whereof the said associates have, at the city of Janes- 
ville, in said county and State, and on the day and year first above 
written, hereunto set their hands and seals. 

WILLIAM A. LAWRENCE. [SEA t. 


ERASTUS-C. SMITH. SEAL. 
FREDERICK 8S. ELDRED. [SEAL. 
HENRY PALMER. SEAL. 


GEORGE G. SUTHERLAND. [seat. 
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82 THE LAWRENCE MANUFACTURING CO. VS. 


Signed, sealed, and delivered in presence of— 
WILLIAM RUGER. 
N. J. EMERY. 


932 Strate oF WISCONSIN, es 
Rock County, : 


On this twelfth day of March, A. D. 1886, personally came before 
me the above-named William A. Lawrence, Erastus C. Smith, Fred- 
erick S. Eldred, Henry Palmer, and George G. Sutherland, to me 
known to be the persons who executed the foregoing instrument, 
and acknowledged the same. 

And I further certify that each of said persons is an adult person 


residing in said county and State. 
WILLIAM RUGER, 


Notary Public for Wisconsin. 
STATE OF WISCONSIN, om 
Rock County, 


On this 20th day of April, 1886, personally appeared before me 
Frederick S. Eldred and Henry Palmer, who, being duly sworn, de- 
clare the above articles of association to be a true copy of the origi- 


nal articles. 
FREDERICK S. ELDRED. 
HENRY PALMER. 


Seal H. H: Blanchard, Att’y-at-Law and Notary 
Public, Janesville, Rock Co., Wis. \ 


H. H. BLANCHARD, 
Notary Public, Rock Co., Wis. 


STATE OF WISCONSIN, 88: 
DEPARTMENT OF STATE. 
Received and filed this 21st day of April, A. D. 1886. 
ERNST G. TIMME, 
Secretary of State. 


933 UNITED STATES OF AMERICA. 
STATE OF WISCONSIN, me 
Department of State, 


To all to whom these presents shall come: 


I, Ernst G. Timme, secretary of state of the State of Wisconsin, 
do hereby certify that the foregoing copy of articles of association 
of the Janesville Cotton Mills has been compared by me with the 
verified copy of such articles on file in this department, and that 
the same is a true copy thereof and of the whole of such articles. 

In testimony whereof I have hereunto set my hand and affixed 
my Official seal, at the capitol, in the city of Madison, this sixteenth 
day of May, A. D. 1887. . 

[Seal of the Secretary of State, State of Wisconsin. ] 


ERNST G. TIMME, 
Secretary of State. 
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THE JANESVILLE COTTON MILLS. 


934 WestTeRN DiIstrRIcT OF WISCONSIN, 88: 


I do hereby certify that the foregoing is the exhibit in A. J. Ray’s 
testimony in Lawrence Manufacturing Co. vs. Janesville Cotton 
Mills, referred to in annexed stipulation of parties. 

Witness my hand and seal of said circuit court for dist. aforesaid 


Nov. 2, 1887. 
F. M. STEWART, Cl’E. 


[Endorsed :] Exhibit A. Rec’d in evidence at the final hearing. 


939 [ Endorsed:] Supreme Court U.S. 1887,Octoberterm. No. 

1040. The Lawrence Manufacturing Co., app’t, vs. The 
Janesville Cotton Mills. Stipulation of counsel & addition to rec- 
ord. 


[Stamped :] Office Supreme Court U.S. Filed Nov. 11, 1887. 
James H. McKenney, clerk. 
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Supreme Court of the Canited States. 
OCTOBER TERU, 1890. 
No. 102. | 
THE LAWRENCE MANUFACTURING : 
COMPANY, | Hos 
Appellant, ee 4 
VS. ee 


THE JANESVILLE COTTON MILLS. 


Appeal from the Circuit.Court of the United States _ - 
for the Western District of Wisconsin. : 


BRIEF AND ARGUMENT FOR APPELLANT. 


J. H. RAYMOND, 
Solicitor and of Counsel for Appellant. 


Noyv., 1890. : 


GAnited States Supreme Court, 4 


tr OOTOBER TERM, 1890. No. 102. 

A! ; 

-§ 5 LAWRENCE MANUFACTURING 4 

- COMPANY, Appellant, 4 
) ve. % In Chancery. — 

‘\* PHE JANESVILLE COTTON 

re MILLS. 


BRIEF AND ARGUMENT FOR APPELLANT. 


| 
as f : May tt Please the Court: 
. ‘ _ We respectfully refer to the stipulation on page 76 of 
ic this record, and to the record and brief in the case of this 
Appellant vs. the Tennessee Manufacturing Company, now 
me here pending, as number 101 of this term, as to the trade 
‘ mark here involved. 


STATEMENT. 


The appellant, the Lawrence Manufacturing Company, 
y a Massachusetts corporation, filed its bill in chancery against 
the Janesville Cotton Mills, a Wisconsin corporation, pray- 


é ing for an injunction against the uge, by appellee, of the 
: trade mark ‘‘L L” upon sheetings, claiming that such use 
was an infringement of complainant’s trade mark for four- 


yard sheetings. 


J1 


2 


Tue Bit alleges that in the early part of the year 1886 
appellant had filed in the Circuit Court of the United 
States for the Western District of Wisconsin, a bill in 
chancery against the Janesville Cotton Manufacturing 
Company, which bill alleged that said Jast mentioned com- 
pany had infringed appellant’s rights by the use of the let- 
ters ‘‘L L” upon sheetings ; that said use of said letters 
tended to deceive the public and constituted in law a fraud 
upon the public and upon appellant, and was for the pur- 
pose and with the intent and effect of appropriating a part, 
at least, of the good will and trade reputation of appellant, 
and of introducing into the public favor the sheetings of 
said Janesville Cotton Manufacturing Company to appel- 
lant’s damage; that the Janesville Cotton Manufacturing 
Company confessed said bill of complaint, and a stipulation 
was made and entered into between appellant and said 
Cotton Manufacturing Company, bearing date March 30, 
1886, which stipulation was as follows : 


‘It is hereby stipulated and agreed between the parties 
‘¢ to the above entitled suit, 


‘‘That the said Lawrence Manufacturing Company 
hereby consents that the suit commenced in the Circuit 
‘* Court of the United States for the Western District of 
‘s Wisconsin against said Janesville Cotton Manufacturing 
‘* Company, be dismissed with costs to said Janesville Cot- 
‘¢ ton Manufacturing Company, and also hereby waives all 
‘‘ claims to damages against the said Janesville Cotton 
‘** Manufacturing Company ; and the said Janesville Cot- 
‘¢ton Manufacturing Company hereby agrees not to use 
‘the label or trade mark ‘“*L L” on any goods of its 
‘* manufacture after the first day of July, A. D. 1886 ; and 

‘*it is further stipulated that a consent decree discontinu- 


° 
5 


3 


‘ing said suit, without the right of appeal, shall be 
‘> entered in accordance with the terms hereof.” 


Raymonp & Ralrney, | 
Solzcctors for Complainant. 


George C. SuTHERLAND, 
Solicitor for Defendant. 


The bill in the present case further alleged that, together 


_ with such stipulation, the appellant executed and delivered 
to said Janesville Manufacturing Company a release in 


accordance with the terms and stipulation above set forth ; 
and also that an agreement was also at the same time 
drawn up, and also submitted to said Janesville Cotton 
Manufacturing Company, binding it and its successors in 
said corporation and zn business, and its assigns, not to use 
said trade mark upon any shectings after July 1, 1886; 
that the stipulation, release and agreement were all 
adopted by the Board of Directors of the Janesville Cotton 
Manufacturing Company on April 3, 1886, and that appel- 


lant’s solicitors were so notified by the solicitor (also a 


director) of said company. 


The present bill then alleged that pursuant to the action 
of said Board of Directors, the said general agreement, and 
the said stipulation and contract, a consent decree was 
entered in said former cause as follows : 


‘¢This cause coming on to be heard, Messrs. Raymond 
‘‘ & Rainey appearing for the complainant, and Mr. George 
‘‘G. Sutherland appearing for the defendant, and con- 
‘¢ fessing the said bill of complaint and consenting to this 
‘¢ final finding and decree, the Court doth order, adjudge 
‘¢ and decree as follows, the same being in accordance with 
‘‘the stipulation of the parties heretofore herein filed, 
“to wit : 
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‘¢ First. That the total cost heretofore and now incurred 
‘¢ herein shall be paid by the complainant. 


‘*Second. That a perpetual injunction issuing out of 
‘S and under the seal of this Court against the said. defend- 
‘‘ant The Janesville Cotton Manufacturing Company, 
‘¢ demanding it and each and every of its ofticers, agents, 
‘* servants and employees that from and after the first day 
‘of July, A. D. 1886, they and each of them shall desist 
‘¢ and refrain from, directly or indirectly, using said letters 
‘© «7, L’ upon any sheetings of their manufacture, as in 
‘S said bill of complaint is mentioned. 


‘‘'We hereby assent to the foregoing form of decree, 
‘‘ the same being in accordance with the terms of a stipu- 
‘¢ lation of the parties hereto, heretofore filed herein.” 


(Signed) ** Raymonp & Rarney, 
"** For Complainant. 


(Signed) ‘* GrorcE G. SuTHERLAND, 
** For Defendant.” 


The present bill further alleged that the defendant in 
this case, the Janesville Cotton Mills being the successor 


oe 


in law and in business of the Janesville Cotton Manufac- 
turing Company, had issued a certain circular letter, a copy 
of which was made an exhibit to the bill. (Ree. p. 8). 
This letter stated that appellee proposed to make three 
grades of sheeting ** known to the trade as Badger State 
« R RR, and L L,” under a distinct trade mark and stamp 
of their own, consisting of a diagonal bar across thi letters 
R and L with or without the word ‘‘ Double” in said bar. 


The bill also alleged that immediately upon being in- 
formed of the issuance of said circular letter appellant 
demanded that appellee shonld withdraw the circular letter 
and cease preparations to use suid capital letter L with the 


5 


word double written across it, and should not use the same, 
but that appellee had declined to comply with appellant’s 
demand, and still threatened and proposed to use said 
capital letter L as its stamp on and after July 1, 1886. 


The present bill sets up that such use by appellee would be 
a fraud on the public and a fraud on appellant, and ‘‘a viola- 
“‘ tion of the said stipulation and of the said contract and of 
the said consent decree, and a violation of the injunction 
‘‘ ordered in said prior suit as aforesaid,” and prayed for 
an injunction and general relief. 


TuE Answer to this bill (p. 18) admitted that the Janes- 
ville Cotton Mills was organized as a corporation in April, 
1886, but denied that it was in law or in fact the successor of 
the Janesville Cotton Manufacturing Company in any other 
sense than that it purchased the cotton mills and property 
of said last mentioned company ; that some of the stock- 
holders and officers of the Janesville Cotton Mills are the 
sane as those. of the Janesville Cotton Manufacturing 
Company. The answer further admitted that in the month 
of February, 1886, appellant filed the former bill sub- 
stantially as set forth in the present bill of complaint. 
The answer further admitted that the Janesville Cotton 
Mannfacturing Company did not defend in the former 
action, but entered into the stipulation set forth in the bill, 
and that the decree set forth in the bill was also entered. 
The answer further alleged that at the time the stipula- 
tion was signed and the decree entered, the Janesville Cot- 
ton Manufacturing Company was about to abandon the 
manufacture of cotton cloths, and go into liquidation and 
wind up its affairs, and that it would have no further occa- 
sion to use the letters L L after July 1, 1883; and ‘that 
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_“ part of defendant that it was willing in good faith to dis- 
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‘‘it has since disposed of all its property rights and 
‘¢ privileges to the defendant, and has abandoned the busi- 
‘‘ ness of manufacturing cotton sheetings, has wound up | 
‘Sits affairs and been dissolved; that the defendant is a 

‘* wholly distinct and separate corporation from the said 

‘‘ Janesville Cotton Manufacturing Company; was not a ee, 
‘* party to the said suit ; is not bound by the said stipula- = 
‘** tion or decree, nor by any other stipulation, agreement 
‘¢ or obligation entered into or assumed by the said Janes- 
‘¢ ville Cotton Manufacturing Company.” 


The answer admits the execution of the stipulation and ee 
the entry of the decree in the case of appellant against the 
Janesville Cotton Manufacturing Company, and the evi- ‘ 
dence is conclusive to show that the agreement referred ‘ 


to in the bill was binding on that company through the 
action of its Board of Directors. 


Mr. J. H. Raymond, referring to the former suit 
against the Janesville Cotton Manufacturing Company, 
testified fully in regard to the settlement then made between 
the parties. He said: (Rec. 51 to 53). 


‘* T'was in that suit both as the attorney at law and the 
‘¢ attorney in fact of the complainant. I commenced same 
‘‘ under its directions, and had full power to act for the 
‘Scomplainant in its prosecution and in the settlement 
‘‘ of this subject matter. The negotiations for its settle- 
‘‘ ment from first to last were conducted by me with the 
‘* advice and assistance of my partner, Mr. Rainey. After 
‘‘ correspondence and consultation, in which it was fre- 
‘¢ quently represented on the part of the complainant that 
‘** the purpose of the action was to protect its trade-mark 
‘‘ property rather than to recover damages, and on the 


by 
( 


‘¢ continue the use of complainant’s trade mark, an agree- 
‘‘ment was made and entered into by Mr. George G. 
‘¢ Sutherland, representing the defendant and myself as 
‘¢ representing the complainant, under which the suit was 
‘to be discontinued, without costs, and all damages 
‘* accrued prior thereto were to be released. This agree- 
‘¢ ment was effected verbally in my office, and subject only 
‘¢to two matters ; first, the ratification by the Board of 
‘* Directors of the defendant company; and _ second, 
‘¢ whether the complainant should furnish a formal release 
‘* of the damages independent of the papers to be filed in 
‘* Court ; it was my voluntary offer and suggestion that the 
‘¢ defendant should have a reasonable time in which to get 
‘‘ rid of the stock on hand bearing the infringing marks. 
‘‘The form which this agreement should take was fully 
‘¢ discussed and agreed upon by Mr. Sutherland and myself 
‘sat the time, and papers were dictated, I think in his 
‘* presence, embodying the same, which papers were taken 
‘¢ by him from my office the same day, they having been 
‘¢ written out and handed him by our chief clerk, Mr. 
** Mason, with a letter stating that a formal and separate 
‘*¢ release to the defendant would be furnished if desired. 
‘¢ Subsequently [ was informed by Mr. Sutherland that the 
‘* settlement so agreed upon between us had been ratified 
‘¢ and adopted by the Board of Directors of the defendant 
‘‘company, and that the formal release referred to was 
‘‘ desired. I refer here especially to Mr. Sutherland’s let- 
‘¢ ter, dated April 3, 1886, to us, heretofore introduced in 
‘¢ evidence. That letter was received and answered by me 
‘+ April 5, 1886. The action of the said Board of Direc- 
‘¢ tors was accepted, the formal release was promised, and 
‘all of the papers, including the stipulation, the decree 
‘Sand the formal release referred to, were in due course 
‘¢ and promptly executed, delivered and filed, pursuant to 
‘¢ the agreement (partially verbal and partially in writing), 
‘¢ thus arrived at between the defendant company and me. 
‘¢ The last thing, to end this agreement if all its details, 
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‘¢ should have been the forwarding to me of the agreement 

** of the defendant company to desist from the further use | 
‘¢ of complainant’s trade mark, which from the time the 
‘¢ additional agreement made between Mr. Sutherland and ese, 
‘¢ me at the time of the ratification and practical consum- 

‘¢ mation of the agreement between the directors and ) 
‘¢ myself, formed a necessary and principal part thereof. 
‘¢T refer to the draft of an agreement so agreed to and 
‘¢ handed to Mr. Sutherland, and so accepted by the 
‘¢ Board of Directors of the defendant, a type-written copy 

‘© of which has been introduced in evidence, dated March , 
“30, 1886. ) 


‘‘The first agreement that the suit was to be dismissed 
‘© without cost and without back damages was in the rough 
‘© and substantially arrived at by the correspondence prior 
‘*to the date of my interview with Mr. Sutherland March 
‘*¢ 30, 1886, who theu brought me a draft of a stipulation 
‘© which I had submitted by mail and to which he objected. 
‘* Between the commencement of the correspondence and | ‘ 
‘** this date I had learned that the defendant company was . 
‘* not paying its debts nor living up to its contracts, and that 
‘* its longer existence was at least questionable. At the in- 
‘S terview with Mr. Sutherland, to which I have referred, I 
‘* so stated to him, and stated to him that it was a necessary 
‘* part of the agreement as far as the plaintiff was concerned 
‘‘ that the agreement should be binding not only upon the | 
s¢ snecessors in the corporation or the then stockholders ahd 
‘¢ officers, but also upon the successor of said corporation in | 
‘* business, and in the conversation with him at that time, 
‘¢ explicitly explained to him why I insisted upon the words 
‘* “successor in business’ in said agreement. It was then | | 
‘* distinctly understood between Mr. Sutherland and myself 
‘* at that time, and subject only to the two conditions which 
‘*T have named, that this agreement should be made and 
‘‘ should be binding upon whoever might succeed the 
‘© Janesville Cotton Munufacturing Company in the man- 
‘* nfacture and sale of brown cottons. With this explana- 
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‘tion, my answer to the question is that the agreement 
‘¢ dated March 30, 1886, binding the said company and 
‘¢ its successor in business was, barring the formal stipula- 
‘¢ tions, the only agreement ever fully made between the 
‘* parties to that suit. It was consummated, subject only to 
‘¢ the conditions I have named, on March 30, 1886, and the 
‘¢ conditions were arranged and the contract fully com- 
‘¢ pleted on April 3, 1836.” 


Mr. Mason, Mr. Raymond’s clerk, testified (Rec. 28) 
that on March 30, 1886, Mr. Sutherland, (the attorney 
of the J. C. M. Co.) brought a stipulation to Raymond & 
Rainey’s office, Chicago, which was not exactly satisfactory 
to Mr. Raymond, and wuich was given to Mason to re- 
write, with alterations; that at the same time Mr. 
Raymond dictated to witness an agreement which he 
wished Mr. Sutherland’s company to execute and return to 
him ; at the same time also Mr. Raymond dictated a let- 
ter to Mr. Sutherland; Mr. Sutherland went out of the 
office and came back after a while, and the letter and three 
copies of the stipulation and three copies of the agreement 
were handed him. All these papers were dated March 
30, 1886. 


This is the agreement set out in ‘‘ Mason Exhibit E” to 
the bill of complaint (Rec. 16), and it is quoted fully in 
our argument znfra. 


In the letter of Mr. Raymond to Mr. Sutherland, the 
former said (Rec. 16): ‘*I hand you herewith three copies 
‘¢ of the stipulation signed by us for the discontinuance of 
‘the suit of The Lawrence Manufacturing Company v. 
‘© The Janesville Cotton Manufacturing Company, to- 
‘* gether with three copies of -an agreement to be executed 


‘under the authority of the Board of Directors by the 
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‘¢ President and Secretary, and under the seal of the latter 
‘** company.” 

Mr. Raymond also stated in the same letter that if the 
Janesville Cotton Manufacturing Company desired, he 
would procure and send on a formal release by the Law- 
rence Company of all claims for damages, adding, ‘‘ but 
‘‘the agreement of the Janesville Company made in con- 
‘¢ sideration of that release, and the whole matter being a 
‘‘ matter of record in court, would not necessitate such a 
‘* formal release from the Lawrence Company. It will, 
‘¢ however, be furnished if desired.” 


To this letter Mr. Sutherland replied by letter of April 
3, 1886 (Rec. 16), stating that he was unable to get a meet- 
ing of the Directors of the Janesville Cotton Manufactur- 
ing Company until ‘‘this afternoon,” and saying ‘ they 
‘* have just authorized me to sign the stipulations as drawn, 
‘© and they further authorized the President and Secretary 
** to sign the agreement drawn by you on receiving the re- 
*s lease mentioned tn your letter from the Lawrence Manu- 
‘¢ facturing Company. TI have sent the original stipulation 
*< to the Clerk of the Court at Madison, and enclose you a 
‘* duplicate.” 

Mr. Mason also stated (Rec. 49) that Mr. Sutherland did 
return one of the copies of the stipulation, but did not 
return any of the copies of the agreement. He also stated 
(Rec. 50) that no other stipulation or agreement was sent 
from the firm of Kaymond & Rainey, either by letter or 
handed to Mr. Sutherland, than those he had referred to. 


It appears also by Mr. Mason’s testimony, as well as by 
Mr. Raymond’s, that the release of the Lawrence Manu- 
facturing Company was duly executed by that company, 
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and duly delivered by mail to the Janesville Cotton Manu- 
facturing Company. (Ree. 15). 

Mr. Sutherland, the attorney, and a director of the 
Janesville Cotton Manufacturing Company, and vice- 
president of the Janesville Cotton Mills, also testified 
(Rec. 44) that he received from the Lawrence Manufactur- 
ing Company, through Raymond & Rainey, its solicitors, a 
release of the old company from damages mentioned in the 
proceedings of the Board of Directors, and in his letter of 
April 3, 1886. Mr. Sutherland also stated that he thought 
a paper handed to him by appellant’s solicitor was a copy 
of that release. 


The record books of the Board of Directors of the 
Janesville Cotton Manufacturing Company show that at 
a special meeting of the Board of Directors of said 
company, held April 3, 1&86, in the afternoon, ‘on 
‘motion of Mr. Eldred, Mr. Sutherland ‘was authorized 
‘Cand instructed as our attorney to sign the stipulations 
‘¢ agreed upon by the attorneys of the Lawrence Manufac- 
‘¢ turing Company and Mr. Sutherland in behalf of the 
‘¢ Janesville Cotton Manufacturing Company ; and, 


‘‘On motion, Mr. Sutherland was instructed to notify 
‘‘the attorneys of the Lawrence Manufacturing Company 
‘¢ that the President and Secretary of the Janesville Cotton 
‘¢ Manufacturing Company will execute, under the author- 
‘ity cf its Board of Directors, the agreement to discon- 
‘¢ tinue the use of said L L stamp whenever the Lawrence 
‘¢ Manufacturing Company shall sign a formal release, duly 
‘‘ executed, of all claims for damages against the Janesville 
‘¢ Cotton Manufacturing Company for the.use of said L L 


- 


*¢ stamp.” 
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Mr. Mason (Pr. Rec. 15), explained the failure to ask 
the J. C. M’f’g. Co., or Mr. Sutherland, for the formally 
executed agreement. He said that the stipulations and 
decree were duly executed and filed, and that thereupon, 
believing the matter to be fully settled in good faith, and 
the parties all sufficicntly and fully protected, he neglected 
to ask for the formal evidence, duly executed under the 
seal of the Janesville Cotton Manufacturing Company, of 
the agreement, until by letter he was informed of the dis- 
solution of the Cotton Manufacturing Company. 


The evidence bearing on some of the points above, and 
on the question of infringement, will be more fully referred 
to in the argument zn/jra. 


ASSIGNMENT OF ERRORS. 


1. The Circuit Court erred in dismissing appellant’s 
bill of complaint. 


38. The Circuit Court erred in refusing to enter a 
decree perpetually enjoining appellee, as prayed in appel- 
lant’s bill of complaint. | 


3. The Circuit Court erred in not entering a decree in 
favor of appellant. 
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ARGUMENT. 
If the court please, we contend: 


1. That appellee is bound by the stipulation, argument 
and decree entered in the case of Appellent vs. the Janes- 
ville Cotton Manufacturing Co., for the reason that ap- 
pellee is a successor and assign of the Janesville Cotton 
Mannufaeturing Co., within the meaning of the agree- 
ment of March 30, 1886 (Rec. 16), and had notice of that 
agreement when it bought the business, plant, and all the 
property of that company, and because the successor to 
the Manufacturing Company in all respéets with no other 
real change than a mere change of name. 


2. Wecontend, also, that a fraud would be perpetrated 
upon appellant if the decree in the former suit does not 
bind appellee. 


I. 


Appellee is a successor and assign of the Janesville 
Cotton Manufacturing Co., within the meaning of the 
agreement of March 30, 1886, and had notice of that 
agreement when it purchased the plant and property, and 
is therefore bound by the agreement. 


The agreement in question, which formed part of the 
settlement, provided as follows: 


Lawrence Mfg Co. vs. Janesville Cotton Mills. 


‘For and in consideration of the discontinuance by The 
‘¢ Lawrence Manufacturing Company of Lowell, Massa- 
‘‘ chusetts, of a suit now pending in the United States 
‘6 Cirenit Court for the Western District of Wisconsin 
‘‘ against the Janesville Cotton Manufacturing Company, 
‘‘ and in consideration of a release of all claims for damages 
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‘¢ for the infringement of the trade mark of said Lawrence 
‘¢ Manufacturing Company for brown sheetings in the use 
‘‘of the letters ‘LL,’ all in accordance with the stipula- 
‘¢ tion in said cause now made and executed, the said 
‘*¢ Janesville Cotton Manufacturing Company does hereby, 
‘¢ for itself, its successors, both in sazd corporation and in 
** said business, and for its assigns, covenant and agree to 
‘‘and with the said Lawrence Manufacturing Company, 
‘* its successors and assigns aforesaid, not to use the label 
‘‘or trade mark ‘LL’ on any goods of its manufacture 
‘¢ after the first day of July, A. D. 1886.” 


We have already seen in the Statement, supra, that 
the evidence conclusively shows that this agreement was 
assented to by the Janesville Cotton Manufacturing Com- 
pany, and that its execution in proper form was ordered by 
its Board of Directors on receipt of a release of damages 
from appellant. We also see that such release was, in fact, 
executed by appellant, delivered to, and accepted by the 
Janesville Cotton Manufacturing Company. 


There seems to us no need of discussion to show that 
under such facts, the terms of the agreement became bind- 


ing on the Janesville Cotton Manufacturing Company. 


By this agreement, supra, the Janesville Cotton Manu- 
facturing Company covenanted and agreed with appellant, 
‘¢ for itself, its successors, both in said corporation, and in 
‘¢ said business, and for its assegns,” not to use the label 
“LL” after July 1, 1886. 


Can there be any doubt whatever that a corporation 
which buys the manufacturing plant of another company, 


3 


together with-all the rest of its property, and carries on the 
same business, is its ‘‘ successor in said business”? Is 
not the vendee company, also, in such case, an ‘assign ” 
of the vendor corporation ? | 
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Whether appellee is a different company from the 
Janesville Cotton Manufacturing Company or substantially 
the same company, ought not to be material to be discussed 
in this connection. Even if conceded to be substantially 
a different company, appellee is none the less the ‘‘succes- 
‘‘sor in business,” and the ‘‘assign’”’ of the Janesville 
Cotton Manufacturing Company. 


It is-difficult for us to understand who could be regarded 
as a “successor in business” of the Janesville Cotton 
Manufacturing Company, if it were held that appellee 
were not such a successor. 


It appears from the evidence that the officers of the old 
company were W. A. Lawrence, President; E. C. Smith, 
Vice-President ; and F. S. Eldred, Treasurer ; that these 
officers, together with the following named persons, con- 
stituted the Board of Directors of the old company, viz.: 
William McClune, J. N. Williamson, W. C. Heller, George 
G. Sutherland, E. W. Fisher, James Sherer and Henry 
Palmer. The officers of the present company, appellee, 
were Henry Palmer, President; George G. Sutherland, 
Vice-President ; F. S. Eldred, Treasurer; and A. J. Ray, 
Secretary ; these officers and the following persons formed 
the Board of Directors of appellee, viz.: E. C. Smith, 
James Sherer, E. W. Fisher, William McClune, F. Kim- 
ball, and R. Richardson. The Secretary and Treasurer, 
respectively, of both companies were the same, viz.: A. Jd. 


Ray and F. 8. Eldred. 


Ray, the Secretary of both Boards, stated (Rec. 25-26), 
that the ‘‘ Janesville Cotton Mills was organized, and sue- 
‘* ceeded by conveyance duly executed by the Janesville 
‘* Manufacturing Company, to all the rights, privileges and 
‘¢ immunities of the said last mentioned company.” 
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The circular letter sent out by appellee (Rec. 88) stated, 
as to the Janesville Cotton Manufacturing Company, that 
it ‘has been dissolved by mutual consent of the stock- 
‘¢ holders, and all of its property, consisting of two thor- 
“ oughly equipped cotton mills, together with its franchises 
‘‘and good will, had been sold and transferred to the 
‘+ Janesville Cotton Mills, a new corporation, organized 
‘¢ for the purpose of continuing the manufacture and sale 
‘‘of the justly-celebrated ‘ Badger State Sheeting.’” 


Ray also stated, in his answer to the 33d interrogatory 
(Rec. 26), that ‘‘ the defendant insists that it has the right 
‘¢to use the letters L L simply, on cotton sheetings it 
‘‘ manufactures, as the assigns and successors of said 
‘¢ Janesville Manufacturing Company, under the stipula- 
‘* tion on which said decree mentioned in said complaint 
‘s was entered, until the first day of July next.” 


In his answer to tue 34th interrogatory (Rec. 26), Ray 
said that it was correct that ‘‘ by the stipulation made be- 
‘* tween the attorneys of the said Lawrence Manufacturing 
‘¢ Company and the Janesville Manufacturing Company, 
‘‘the right on the part of the latter company to use the 
‘letters L L on the sheetings manufactured by it and its 


eee assigns was expressly reserved until the first day of July, 


*¢ 1886, and, as the assigns and successors of the said 
‘* company, the defendant has the right to use the same.” 


The quotations above made from Ray’s deposition were 
a reiteration by him of his statements made in his affidavit 
filed in the present case on the motion for a preliminary 
injunction ; as at appears thet in order to defeat that motion 
appellee took the position that it had the right to use the let- 
ters LL, under and. by virtue of the stipulation made in 
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the former suit, on the express ground that rt was a successor 
and assign of the Janesville Cotton Manufacturing Com- 
pany. 

Moreover, in his answers to interrogatories 35 and 36, 
(Rec. 26) Ray stated that it was true that appellee succeed- 
ed to and became possessed of the property of the old com- 
pany, including the mills, machinery and properties of all 
kinds; and in his answer to question 56 (Pr. Rec. 29), 
he stated that appellee considered itself entitled to use L L 
on its four-yard sheetings, as the successor of the old com- 
pany up to July 1, 1886. Also, in reply to interrogatory 
93, Ray said: (Pr. Ree. 32) ‘‘I think there can be no 
‘¢ doubt that the present company is, to all intents and pur- 
poses, the successor of the old company.” 


The record also shows (Rec. 46-47) the proceedings of 
the Board of Directors of the old company, preparatory to 
its dissolution ; it is impossible to read-the resolutions 
adopted by the Board without coming to the conclusion 
that the new company was formed merely to continue the 
old company’s business, as its successor. The stockholders 
of the old company were given the right for ten days to 
subscribe to the stock of the new company. The new 
stock, consisting of about 3,000 shares, was in fact sub- 
scribed for by substantially the same old stockhulders in 
the Janesville Cotton Manufacturing Company, (Pr. Ree. 
27). The new company took the whole property and 


Article 7 of the Articles of Association of the new company 
provided: (Pr. Rew. 81). 


‘Article 7. It is contemplated that such corporation 
‘‘ shall acquire the title to and become the absulute owner 
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‘¢ of all and singular the real and personal property of the 
‘¢ Janesville Cotton Manufacturing Company, subject to all 
‘¢ existing liens thereon, and the said Janesville Cotton 
‘¢ Mills is, in such case, to assume and pay all indebted- 
‘ness of said Janesville Cotton Manufacturing Company, 
‘* due or to become due, upon its promissory notes or other 
‘* written contracts which are not secured by lien upon its 
‘¢ property, but is not to assume any indebtedness or 
‘¢ Jiability secured by lien upon such property or evidenced 
‘** otherwise than as above stated. 

‘‘ Subscriptions to the capital stock of said Janesville 
‘¢ Cotton Mills may be paid in by or with notes or bonds 
‘* executed by said Janesville Cotton Manufacturing Com. 
‘¢ pany, due or to become due, if the payment thereof is 
‘* either assumed by or secured by lien upon the property 
‘of said Janesville Cotton Mills.” 


See, also, Pr. Rec. 46-47 for the deed from the old 
company to appellee, which provides : 


‘‘The party of the first part, for and in consideration of 
‘‘ the sum of one dollar, to be paid by said party of the 
‘¢ second part ’”—that is the Janesville Cotton Mills—‘‘ the 
‘¢ receipt whereof is hereby acknowledged, and for the fur- 
‘‘ ther consideration, that the said party of the second 
‘¢ part assumes and agrees to pay all the indebtedness of 
‘s the party of the first part, due or to become due, upon its 
‘* promissory notes or other written contracts which are 
** not secured by lien upon its property, has granted, bar- 
‘* gained, sold, aliened, remised, released, conveyed and 
‘‘ confirmed, ete., * * * all and singular the real 
‘¢ estate, water power, cotton mills, offices, store houses 
‘¢ and other buildings, fixtures, mechinery, tools and appur- 
‘¢ tenances thereunto belonging or appertaining, to the said 
‘‘ party of the first part, situate and being in the City of 
‘¢ Janesville, County of Rock and State of Wisconsin.” 


It appears from the record that on the 10th day of 
March, 1886, certain resolutions were offered and passed 
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by the Board of Directors of the Janesville Cotton Manu- 
facturing Company to be submitted to a stockholders meet- 
ing to be held on the 11th day of March, 1886, providing 
and reciting, among other things, as follows : 


‘* Resolved, By the stockholders of the Janesville Cotton 
‘+ Manufacturing Company that said company be dissolved 
‘¢ as a corporation, all of its property sold and its affairs 
‘* wound up. 


‘¢ And Whereas, It is contemplated by the stockholders 
‘‘ of said company that some of them shall immediately 
‘¢ proceed to organize another corporation, and for the same 
‘¢ purposes of manufacturing and selling cotton cloths, 
‘¢ with the view and understanding that the amount of cap- 
‘‘ ital stock of such new corporation shall be fixed at $150, - 
‘¢ 000 to be paid in cash or indebtedness of the company 
‘‘ by the subscribers therefor as such payment shall be 
‘¢ called for by its Board of Directors, and that each of the 
‘* present stockholders of the present Janesville Cotton 
‘¢ Manufacturing Company shall have the privilege, for ten 
‘‘ days, of subscribing for the capital stock of such new 
‘¢ company pro rata share and share alike, in proportion to 
‘¢ the amount of the stock of said Janesville Cotton Manv- 
‘‘ facturing Company owned by them respectively (Pr. 
‘¢ Ree. +6). 

The record also shows that, while the stipulation for the 
settlement of the former case was dated March 30, 1886, 
and the meeting at which the agreement was approved was 
held on April 3, 1886, the preparations for the dissolution 
of the old company were made long before at the meeting 
of the Board on March 10 and 11, 1886. That is, this 
stipulation and agreement binding the old company’s suc- 
cessors and assigns, was made while the old company was 
actively carrying out a plan for its dissolution and the 
organization of a new company, to take all its property 
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and carry on the same business. (See Pr. Rec. 46-47; 
273 33). 
We may refer also to Mr. Raymond’s testimony in 


this connection. No contradiction of it was attempted by 


Appellee. (Vide Pr. Rec. 52-'). 


It also appears that the new company did not even 
procure a new set of books, but continued to use the books 
of the old company, (see Pr. Rec. 41; Interrogatory 
194); and, also, that it continued to use the same brand on 
its sheetings as the old company, only changing from the 
“LL” to the single ‘*L,” with the word ‘* Double” 
written across it. (Pr. Rec. 29; Interrogatory 69). 


We submit, that under all this evidence, there can be 
no doubt that the Janesville Cotton Manufacturing Co., 
under this agreement, bound itself that appellee, in carry- 
ing on business as ‘‘ successor in business” and ‘‘ assign ” 
of the furmer company should not use the ‘** LL” mark on 
sheetings. This agreement, in regard to this business, was 
equally binding on appellee, who purchased with notice of 
it. 

The facts conclusively show such notice. 

H. Palmer, the President of appellee, and who, as was 
provided by its articles of association (Pr. Rec. 80), should 
‘shave and exercise general supervision and control over 
‘‘all the business and affairs” of appellee, was a member 
of the Board of Directors of the Janesville Cotton Manu- 
facturing Co., and was present at the meeting of April 3, 
1886 (Pr. Rec. 27), at which the agreement was submitted 
to that Company, and then accepted by it, subject to the exe- 
 eution of the release by appellant. And at that same meet- 
ing were also present, Wm. A. Lawrence, E. C. Smith, F. 


¢, 
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S. Eldred, George G. Sutherland, William Macloon, and 
A.J. Ray. Allof these persons were directors of appellee, 
and moreover, Eldred, Sutherland and Ray were respect- 
ively, Treasurer, Vice-President and Secretary of appellee. 
(See The Distilled Spirits, 11 Wall. 356). Moreover, the 
chancery suit, and the decree therein against the Janes- 
ville Cotton Manufacturing Co., was a matter of record 


prior to appellee’s purchase of the plant. (See Safford v. 
. People, 85 Ill. 558 ; at p. 560 quoted cnfra. 


Il. 


It would be a fraud upon appellant if the decree in the 
former suit did not bind appellee. - 


Tt is not necessary here to re-state the facts in this case. 
Those facts conclusively show : that appellee was organized 
for no other purpose than to take all the property and busi- 
ness of the Janesville Cotton Mantfacturing Co., continue 
the same business, manufacture the same line of goods and 
stamp such goods with the same old labels; that the old 
stockholders were to have the prior right to take the new 
stock, and that they all substantially availed themselves of 
that right; that, after interviews and correspondence be- 
tween the solicitors of appellant and of the old company, 
on which appellant relied in good faith and supposed the 
old company and its solicitor and directors were acting in 
good faith, the old company and appellant entered into the 
agreement and stipulation, for a valuable consideration, 
binding the old company and its successors in business 
and assigns to discontinue the use of the LL label. It 
further appears that during these negotiations with the old 
company, and prior to their completion by the action of 
its board of directors at the meeting of April 3, 1886, sub- 


binding upon Henry Palmer, George G. Sutherland, F. 8. 
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‘stantially the same officers were re-organizing the old com- 
pany, and forming appellee, its successor and assign. 


This court must see that, under such circumstances, to 
hold this agreement and decree in the former case not 
binding on appellee would be to enable appellee, and the 
persons who organized appellee as a corporation, to perpe- 
trate a fraud of the grossest character on appellant. We 
submit that this court will look through the mere form that 
a transaction may take, and decide whether it is in reality 
a fraud or not, and that it will not allow appellant’s right 
to be defeated by any such transparent device as was 
adopted in the present case. 


Under the evidence in this record, already referred to, 
appellee is, in every substantial respect, merely the old 
company, masquerading as a separate entity, and endeav- 
oring to perpetrate a fraud on appellant. We contend 
that, in the eye of a court of equity, appellee must be re- 
garded as the old company, so far as this injunction order 
is concerned, and must be held bound by it. 


But, further, the decree in the former suit provided 
that ‘‘a perpetual injunction issue out of and under the 
‘** seal of this court against the said defendant, The Janes- 
‘¢ ville Cotton Manufacturing Company, demanding it and 
‘‘each and every, its officers, agents, servants and em- 
‘* ployes, that from and after the first day of July, A. D. 
‘* 1886, they, and each of them, shall desist from directly 
‘¢ or indirectly using the said letters L L.”’ 


There can be no doubt that this injunction order is 


‘ 
A, 
. 
» 
; 


aed 


- asf °* o-9 &:o 


"ee @-e@ *ere7r <- 


! 
Q 


23 


Eldred, and A. J. Ray, the officers of the present com- 
pany ; for at the time that decree was entered these per- 
sons were controlling officers of the Janesville Cotton Man- 
ufacturing Company. Nercan there be any doubt that this 
injunction order is binding upon all of the persons com- 
prising the present Board of Directors of appellee, with 
the possible exception of Kimball and Richardson. It is 
manifest that appellee, being a corporation, an artificial 
entity, can only act through agents and employes. We 


’ submit, then, that the persons who organized this new 


company, and now form its Board of Directors and its 
officers, cannot evade this injunction order by creating a 
new corporation which in every substantial respect is iden- 
tical with the old one. e 


We refer to the following analogous authorities : 


In Mayor v. Ferry Co., 64 N. Y. 622, after an injunc- 
tion restraining the running of a ferry boat had been 
granted against a corporation, such corporation executed a 
bill of sale of the ferry boat to one Pendleton, individually. 
Pendleton was also the President of the corporation. After 
the execution of this bill of sale, Pendleton continued to 
run the boat. It was held that he was properly punished 
for contempt to the injunction order. 


The Court stated that ‘‘injunction orders must be fully 
‘‘and honestly obeyed, and not defeated by subterfuges 
‘Cand tricks on the part of those bound to obey them ; 
‘‘that they might be violated by aiding, countenancing 
‘* and abetting others in violation thereof, as well as doing 
‘it directly, and the Courts would not look with indal- 
‘¢ gence upon schemes, however skillfully devised, designed 
‘* to thwart its orders.” 
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In Safford v. The People, 85 Ills. 558, a court of 
chancery enjoined a railroad company, its agents, employes 
and attorneys from loading and unloading ears on a certain 
street in Cairo. Subsequently the railroad was placed in 
the hands of a receiver by the United States Court. The 
receivers entered upon the discharge of their duty, and 
proceeded to unload and load cars on the street in‘question ; 
thereupon proceedings were taken to punish them for con- 
tempt. The receivers set up as a defense that they were 
not the agents or servants of the railroad company, but 
having been appointed receivers by the Federal Court they 
were its agents, and not amenable to nor were they re- 
strained by the injunction of the State Court, and that if 
they were, by force of the original writ of injunction, that 
writ was in effect annulled by a decree of the Federal Court 
authorizing them to perform the several acts which were 
charged as a violation of the injunction. | 


The Supreme Court of Illinois after considering the 
above, among other facts, says: ‘‘ The Railroad Company 
‘*‘ was under restraint by an order of a court of com- 
‘** netent jurisdiction at the time plaintiffs in error were 
‘‘ appointed receivers, and no question can be, with any 
‘** pretence of legal principle for its support, urged against 
‘** the binding force of the injunction. According to every 
‘* principle of the law, it was binding upon all persons to 
‘¢ whom it was directed, and in the very necessities of the 
‘¢ case its scope and operation must be broader than is 
‘¢ claimed by plaintiffs in error. The order and writ are 
‘* matters of public record of which all persons are bound 
‘* to take notice at their peril. If the Court were to enjoin 
‘*a person from doing a specified act in reference to a 
‘‘ piece of property of which he was the owner, and he 
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‘‘ were to sell it pending the injunction, can it be possible 
‘that the authority of the law as spoken by its appro- 
‘‘ priate tribunals, could be defeated and successfully 
‘¢ resisted by the purchaser doing the very act the law had 
‘¢ prohibited his vendor from performing? Most assuredly 
‘‘not. Suppose in this case the road, property and fran- 
‘¢ chises of the company had been sold, would that have 
‘¢ revoked and annulled the restraining order of the Court 


‘*and permitted the purchaser to have proceeded to the. 
- ‘performance of the prohibited act? Most unquestion- 


‘Cably not. The authority of the law cannot be so easily 
‘¢ evaded and thwarted. It surely has some vigor, and its 
‘‘ decrees must have some force.. To hold otherwise would 
‘be to render the Courts impotent, and their power only 
‘* affective so far as litigants might choose to acquiesce. In 
‘¢ the cases supposed, besides a large number of others that 
‘¢ might be cited, the purchaser would take the right pre- 
‘‘ cisely as it was held by the seller. If he were under 
‘Srestraint as to its use, the vendee would be under the 
‘* same restraint.” 


In Wimpy v. Phinizy, it was held that where an 
injunction had been granted against the defendant, his ser- 
vants, agents and employees, restraining them from inter- 
fering with the possession, use and enjoyment by the com- 
plainant of a certain house, an attorney who had represent- 
ed the defendant on a hearing of the case, and who had 
notice of the injunction, was bound thereby ; and that he 
could not, by virtue of subsequent employment by other 
parties claiming the house in their own right and not under | 
the defendant, take possession of the same or put others 


out of it. 
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The Court said: ‘*‘The employment subsequently by 
‘‘the purchaser from Hayden (the defendant) and then 
‘¢ violating the injunction has the appearance of a subter- 
‘¢ fuge—a sort of trick to secure possession for the origi- 
‘¢ nal client in the name of secondary employes. Be that 
‘Cas it may, no man enjoined from interference with 
‘¢ property by a Court of Chancery can be allowed by 
‘¢ shifting his position, his relation to the cause, even 
‘* innocently of trick or contrivance, to do what he knew 
‘¢ the Court had ordered him not to do. 


In Morton v. Superior Court, 65 Cal. 496, an injune- 
tion was issued requiring a corporation, toremove a certain 
dam and enjoining the corporation, its officers, agents 
and employes from continuing or maintaining the same. 
The corporation caused the dam to be removed, but soon 
after its removal a person holding the office of President 
and Director of the Company resigned his positions and 
transferred all his certificates of stock therein, and then 
entered into an agreement with one Johnson to purchase 
from him a tract of land which included the locality from 
which the dam had been removed. Under this arrange- 
ment with Johnson the former President entered upon the 
land, rebuilt the dam and insisted upon his right to main- 
tain it, because neither he nor Johnson, from whom he de- 
rived the right, was a party to the injunction suit. It was 
held that he was guilty of a contempt of the injunction 
order. 

In the course of the opinion the Court said: ‘‘ Besides 
‘¢ the effect of an injunction restraining any acts of a cor- 
‘¢ porate body, and addressed to it and its agents, is to bind 
‘‘ not only the intangible artificial being, but also all the 
‘‘ individuals who act for the corporation in the transac- 
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‘* tion of its business to whose knowledge the decree comes. 
‘* Unless this be so it would be necessary, in order effect- 
‘‘ ually to bind a corporation by an injunction, to make 
‘every person a party to a suit who could by any possi- 
‘* bility be its agent in doing the prohibited act. (High on 
‘¢ Injunctions, Sec. 850). Undoubtedly an officer of a 
‘* corporation has a right to sever his connection with the 
‘* corporation, and to individually acquire property real or 
‘‘ personal from others, but he will not be permitted to 
‘* exercise his right for the mere purpose of treating with 
‘‘ contempt the orders and decrees of a court which he is 
‘¢ bound to respect.” 


The Court then quote with approval the case of People 
v. Pendleton, 64 N. Y. 624, referred to supra. 


Evidence or argument to show that the use of the letter 
L, with the word double printed across it, is the merest 
kind of a puerile attempt at a colorable evasion of com- 
plainant’s mark, seems to be quite unnecessary. The 
record is full of evidence that these goods were known in 
the trade as ‘‘ Double L L’s”; an example of which is the 
evidence of Boxrud, a retail merchant in defendant’s terri- 
tory (p. 133, q. 1315), who says that complainant’s goods 
were known as ‘* Double L L’s,” and sometimes as ‘* Law- 
rence L L’s.” Defendant’s witness, Bailey, who was Su- 
perintendent of the Janesville Mill, under the old com- 
pany, for nine years and was with the present company for 
two years, says (p. 66, qe. 91 and 93), that both the goods 
of the old company and the goods of the new company 
were called ‘‘ Double L.” 


If, pursuant to the evidence in the case of this Appel- 
lant vs. the Tennessee Company, stipulated into this case 
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(p. 76), it shall be found that in 1886, when appellant 
filed its bill of complaint against the Janesville Cotton 
Manufacturing Company, complainant was the owner of 
the exclusive right to use ‘‘L L” on brown cottons of this 
class, the conclusion will follow, as a matter of course, that 
the use of the mark adopted by the Janesville Cotton Mills 
should be enjoined. | 


But we also insist that the Janesville Cotton Mills, by 
virtue of the contract with and decree against the The Janes- 
ville Cotton Manufacturing Company, is estopped from the 
use of ‘‘L L,” or any imitation thereof, and that a decree, 
accordingly, should go against it. 


There can, I think, be no doubt that the appellant at 
Circuit had a choice of two remedies,—the one to proceed 
against The Janesville Cotton Mills, as for a contempt for 
violating the injunction awarded against it under its other 
name [The Janesville Cotton Manufacturing Company] or 
to proceed by-an independent bill. (25 Fed. Rep. 447). 


The second course was adopted in order that the pres- 
ent corporation, co nomine, might be before and within the 
jurisdiction of the Court. 


No opinion was filed in the court below. Before this 
case was reached for decision in the court below, his Honor, 
Judge Jackson, had filed his opinion in the Tennessee case, 
denying complainant’s right to the trade mark sued upon. 
It is fair to suppose that upon the basis of that opinion his 
Honor, Judge Bunn, at Madison, considered that it would 
be inequitable to enjoin the defendant, notwithstanding the 
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contract and estoppel insisted upon, until the main question 
of the trade mark had been passed upon by this Court, 
and, therefore, without announcing reasons, dismissed the 


bill. 
This case, therefore, comes here without adjudication, 
and we insist, 


First. That complainant has full and complete rights 


. to **£L L” as acommon law trade mark, and [defendant 


having submitted that question upon the evidence in the 
Tennessee case] upon that ground, a final decree for a per- 
petual injunction should be entered against defendant, and : 


Second. That, in all equity, under the contract and 
estoppel referred to, this defendant should be made to keep 
its contract, and should be perpetually enjoined by a final 
decree from using L L on brown cottons of this class, and 
from using any imitation thereof. 


Respectfully submitted, 
J. H. RAYMOND, 
Solrcitor and of Counsel for Appellant. 


TEMPLE Court, CHIcaao, 
Nov., 1890. 


Vie 
erases 


Sn ee 


@) : > 
\ a0 ES 


I. C. SLOAN, 
Solicitor for Defendant. 


° I. C. SLOAN, 
Of Counsel. 


DEMOCRAT PRINTING CO.. MADISON, WIS... PRINTERS AND STEREOTYPERS. 
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Supreme Court of United States. 


LAWRENCE MANUFACTURING COMPANY, 
: Complainant, 
US. 
[EET aoa COTTON MILLS, 


BRIEF OF RESPONDENT. 


Defendant. 


FACT. | 


The complaintant has brought suit to restrain the defendant 
from using the letter ‘‘L” with the word ‘‘double” written 
across it on a certain grade of brown cotton sheetings weighing 
about four yards to the pound. 3 

The Lawrence Manufacturing Company began using the let- 
ters ‘‘LL” in 1867 to indicate this grade of sheetings and has 
used it ever since, and now claims that the said letters consti- 
tute its trade mark and the defendant is violating the same by 
the use of the letter ‘“‘L” with the word ‘‘double” written 
across it as stated above. eee 

The defendant maintains: 

1. That the letters ‘‘LL” as used on sheetings, simply indi- 
cate the weight, quality or grade of the goods, and not the own- 
ership or origin, and are therefore not the subject of trade- 
mark, 

2. That the complainant, by its long acquiescence in the use 
of ‘‘ LL” by other companies, has lost its exclusive right thereto, 
if it ever had any such right. 

3. That the Lawrence Manufacturing Company, by branding 
the same quality or grade of goods Shawmut LLand Albany 
LL, and putting them upon the market, has thereby lost its 
right to the exclusive use of the letters LL upon sheetings of its 
manufacture. 

4. That the Lawrence Company never had the right to the ex- 
clusive use of the letters ‘‘ LL” because the Atlantic company 
used the said letters upon substantially the same grade of sheet- 
ings as early as 1860. 

5. That the stamp or brand used by the defendant, with the 
letter “‘L” with the word double written across it as a part of 
the same, is so different from complainant’s stamp or brand that 
no one is deceived thereby. i 

These propositions are supported by the almost unanimous 
testimony of the witnesses who have been examined. in this 
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cause; by those on the part of the complainant as well as those 
on the part of the defendant. 

First. All of complainant’s witnesses as far as we have ex- 
amined agree that the ‘‘ LL” as marked on complainant’s goods 
indicate the grade or weight of the goods manufactured by it. 
Also that ‘‘LL” marked on cotton goods generally indicates 
that they are four yards goods. 

Walter H. Smith: 

Q. 296. Does or does not the symbol LL, when applied to 
sheetings manufactured by the complainant indicate four yards 
goods made by the complainant? Ans. It does. 

Charles S. Smith: 

Q. 399. To which general class does LL indicate a sheeting 
to belong? Ans. To four yards to the pound. 

Edwin B. Wingate: 

@. 810. Is it not generally understood among jobbers and re- 
tailers who deal in brown sheetings that that LL means and 
designates sheetings runring four yards to the pound? Ans. 
This is the general acceptation of the term as I understand it. 

Charles B. Sanders: 

®. 975. Do not the letters LL printed on brown sheeting mean 
and are they not accepted generally in the trade with which you 
are familiar as meaning and designating four-yard goods? Ans. 
They are understood to mean goods or goods of that grade or 


quality. 
Richard Hodd: | 
Q. 1041. Then LL alone is used and understood generally to 


mean a certain grade or quality of goods, does it not? Ans. It 
does; four yard goods. 

James J. Brown: 

Q. 1066. But they know that it (LL) indicates a certain grade 
or quality of brown sheeting, do they not? Ans. Yes, sir. 

E A. Houghton: 

®. 1073. The letters LL do indicate a certain grade or quality 
of brown sheeting, up to which grade or quality all of the LL’s 
. named by you are supposed to come, do they not? Ans. Yes, sir. 

C. C. Cook: 

Q. 1191. While LL may have asa part of its significance or 
meaning of representing brown sheetings of four yards to the 
pound, yet is it or not a fact that it means primarily more, 7. e., 
goods made by the Lawrence Manufacturing Co.? Ans. I 
couldn't say that it does. 

EK. W. Williams: 

Ans. Well, our house would understand that LL goods meant 
4 yard goods, but our trade know them only as LL’s. 

Q. 1218. If your trade and the trade generally, are ignorant 
as to the 4 yard weight, yet they do know that the letters LL 
are used to indicate a certain grade or standard sheeting as dis- 
tinguished from other standard grades, do they not? Ans. Yes, 
sir, they do. 

Alf. Brooks: 

Q. 1269. That is, you have always understood that the Law- 
rence mills stamped LL upon certain goods to show of what par- 
ticular grade it was? Ans. Yes, sir. 
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Anton H. Roxbury: 
Q. 1325. With what have you associated the letters LL in 


your mind? Ans. With Badger State LL, and Beaver Dam LL, 
Lawrence LL (See Q. 1340), which I consider about equal in 
value. 

Q. 1327. This LL on the Lawrence sheeting always indicated 
the quality or grade of the sheeting, did it not? Ans. Yes, sir. 
(See testimony in full.) 

Geo. H. Gillett: 

(). 1463. Does not LL stamped on such goods cor vey to your 
mind the signification that they designate the grade of the goods 
as distinguished from other grades of fine sheeting? Ans. Yes. 

Q. 1464 And the words Lawrence Mills convey to you the 
name of the manufacturer? Ans. Yes. 

Fred W. Meyer: 

@. 1474. The LLindicates the grade of the goods, does it not? 
Ans. That is what I understand. 

—Q. 1475. And the words Lawrence Mills, Beaver Dam and 
Aurora, indicate the names of the general mills making them? 
Ans. Yes, sir. 

(). 1487. What does LL when applied to shvetings mean to 
you and to the trade with which you are familiar? Ans. A four 
yard—a cotton cloth weighing four vards to the pound and 
measuring fifty-six by sixty threads to the square inch. 

The testimony of the remainder of the complainant’s witnesses 
upon this point is simply a repetition of what the foregoing have 
testified to. 

See questions 1507, 1518, 1547, 1573, 1679, 1702, 2186, 2358. 

The witnesses for the defendants also testify that the letters 
LL, on sheetings, do not indicate the name of the manufacturer 
but simply the weight, grade or quality of the goods. 

Henry A. Coburn: 

B. D., Q. 131. State whether or not any letters stamped on 
brown sheetings unaccompanied by the name of the mill is un- 
derstood in the trade to indicate the name of the mill that makes 
the goods? Ans. Not at all. 

John Buchanan: 

B. D. Q. 663. State the accepted meaning in the trade of the 
letters LL. when stamped upon sheeting. Ans. It simply means 
a four yard sheeting in weight and ought to count 56 56. 

E. B. Morgan: 

B. D. Q. 484. Please state for what purpose the letters LL. 
are used on the Crescent Citv and Hoosier State brands? Ans. 
To designate the character of the goods and weight of the goods. 

See to the same effect, B. D. testimony. questions, 82, 391, 421, 
821, 556, 585, 614, 759, 82.1. 1999, 2, 15; A. C. M. testimony, ques- 
tions 84, 150, 298, 327, 343, 448. 

Ray’s testimony. question 134. page 37: What did LL. stamped 
upon your sheetiny designate?’ Ans. [t designated the weight 
of the goods. 

Bailey, page 61: @. What did the letters LL. stamped upon 
the sheeting manufactured by the Janesville Cotton Mills Com- 
pany indicate or mean? Ans. The weight and the count of the 


goods 56-square four yards goods, 
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The names of the brands were always associated with the LL. 
in ordering —the names to indicate the manufacturer and the 


LL. to indicate the grade. This is shown by complainant’s tes- 


timony. 

©. C. Cook: 7 

Q. 1183. Were not the Lawrence LL., the Baltic LL. and the 
Badger LL known in the trade and to buyers, so far as you 
know, by the names Lawrence LL., Baitic LL. and Badger State 
LL.? Ans. Yes, they were. 

Q. 1184. It is well known to your trade, so far as you know, 
to know that they were manufactured by different makers than 
the Lawrence LL. and were not the identical goods with the 
Lawrence LL., z. e., of the same make? Ans. Yes, sir. 

See to same effect, questions 1240, 1654, 1329, 1442, 15364, 
1576-7, 2154, 2269. 

H. L. Pinney, general salesman for Marshal Field & Co., the 
largest jobbing house in the United States, says (Q. 1771): ‘<I 
don’t suppose there is one customer in five hundred ordering LL. 
sheetings that do not designate which brand they want.” 

The testimony of the jobbers generally is that it is a very rare 
occurrence that orders come in for LL. goods that do not state 
_the make of the goods; that sometimes where they carry only 
one make of LL.’s, or the customer has been in the habit of pur- 
chasing only a single brand, the order will come in for LL. 
goods. That in such cases if they carry only one line of LL.’s 
they fill the order with that; if more, they refer to the custom- 
er’s previous purchases for an interpretation of tle order. 

All of the defendant’s witnesses testify that the letters LL. 
always indicate quality, weight or grade; that they never indi- 
cate ownership, and that in ordering the goods and distinguish- 
ing them the other words of the stamp or label or some of them 

are always used. 

See A. C. M. testimony, questions 342, 513, 514, 546, 567 to 570, 
646, 596, 326, 327, 298, 299, 161, 162, 77. 

See B. D. testimony, questions 82, 120, 134, 328, 362, 391, 392, 
421, 493, 494, 556, 584, 585, 614, 657, 664, 716, 759, 824, 864, 948, 1001, 
1054, 1087. 

The Lawrence Manufacturing Company makes three grades 
of brown sheeting’: one, seated XX, weighing three and twen- 
ty-hundreths yards to pound, XXX, weighing two and eighty- 
five-hundreths yards to pound, and LL., weighing four yards to 
pound. (See questions 77 to 99, complainant’s testimony. ) 

The Shawmut LL. comprise seconds or defective goods which 
otherwise would have been branded Lawrence LL. 

The fact that in these Shawmut goods the Lawrence company 
concealed their ‘‘Lawrence Mills’” brand, but used the LL., 
causes the irresistible conviction that the Lawrence Company 
never looked upon the letters ‘‘LL” as in any manner indica- 
tive of the manufacturer: but that they put them on buth brands 
to designate the weight and style of the goods. 

Their own testimony shows that the purpose of putting on 
Shawmut instead of Lawrence was to conceal the manufacturer, 
to the end that the reputation of tae Lawrence goods should not 
be injured by putting these defective pieces on the market. 
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Second—The Janesville Manufacturing Company began 
stamping their four-yard sheetings with ‘‘ LL.” more than ten 
years before any objection was made to their doing so by the 
complainant or anybody else, and continued to do so without 
molestation up to February, 1886, as shown by the testimony of 
Chester N. Bailey, taken on the part of defendan‘, and by that 
of A. J. Ray, taken on behalf of complainant. 

Other mills have been using the LL. for a long term, and the 
testimony discloses the fact that the brands of LL. sheetings 
have been almost innumerable during the last few years. 

These various brands were well known to the trade— the 
Badger State LL. especially so, and is mentioned as an old and 
familiar brand by a very large number of witnesses. 

Third — It is shown by the testimony of John Kilburn, super- 
intendent of complainant’s mills, that the Shawmut LL., the 
seconds of the Lawrence LL., has been in the market ever since 
his connection with the mill, about eight years. (Compts. test., 
(). 30 to 100.) | 
. Almost every witness in the case shows a familiarity with 
this brand of sheeting, and it is shown to have been in the 
market nearly or quite as long as Lawrence LL. 

The Lawrence Co. have stamped the same grade of sheeting 
as their Lawrence LL. with the brand Albany LL., for J. V: Far- 
well & Co., this being Farwell & Co.’s private brand. 

This is shown by testimony of Hestius S. Smith, who is in the 
employ of Farwell & Co. 

A. C. M. Q. 577. Has the Lawrence Manufacturing Company 
ever furnished the firm of J. V. Farwell & Co., Albany LL.’s, 
and if so, to what extent? Ans. They have branded these 
same goods in weight and texture claiming, that they were the 
Lawrence LL., in fact Albany LL.’s. I can’t state to what 
extent, but they done so. ' 

This is also shown by the testimony of Lucius M. Sargent, 
treasurer of the Lawrence Manufacturing Company. 

B. D. Q. 458. Please state whether or not the Lawrence Man- 
ufacturing Company in August, 1884, or any part of the year 
1884, made for John V. Farwell & Co., of Chicago, one hundred 
and fifty bales of brown cotton sheeting and stamped it Albany 
LL.? Ans. We did in October, 1884. 

B. D. Q. 467. Am I right in saying that Albany LL. was 
placed as you have testified at the request of John V. Farwell 
& Co., and that the goods so stamped were regular LL. goods? 
Ans. You are so far as I know. 

Fourth — Brown cotton sheetings weighing not far from four 
yards to the pound, were stamped with the letters LL. as early 
as 1860, by the Atlantic Company. They have continued the 
use of LL. on their sheetings up to the present time, gradually 
decreasing the weight of the goods, till now they weigh only 
about five vards to the pound, but are so near the weight of the 
+ a eigeaga LL. goods that they are brought in competition with 
them. | 

See as to manufacture of Atlantic LL. previous to 167, the 
testimony of Jonathan C. Browker, book-keeper of the At- 
lantic Cotton Mills.— B. D. Q. 4 to 10, 36 to 38, 
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Also testimony of Edward Defresue.— B. D. Q., 47 to 49. 
Also testimony of Lowell Carver.— B. D. Q., 68. 


Nearly all the witnesses have handled the ‘Atlantic LL. and 
many of the witnesses testify that they come in competition 


with the other brands of LL. sheetings. 

L. K. Scott: 

A. C. M. Q. 83. What is the fact as to whether or not the 
Atlantic LL.’s come in competition in the trade with the LL.’s 
of the other manufactories named by you; state fully? Ans. 
Yes, sir, it does; in fact we have been getting a little more for 

that grade of sheeting than for the others. 

Earnest L. Hobbs: 

A. C. M. Q. 199. Do you understand that the Atlantic LL. is 
a four yard goods? Ans. It is. 

A. C. M. Q. 200. Is it so known to the trade? Ans. It is 
really in the trade a lighter goods, but is sold as a four yard 
goods to a great extent. 

See A. C. M. Q. 398 to 410. 

See B. D. Q. 633 to 637. 

It is very difficult for an ordinary person to distinguish be- 
tween the Atlantic LL. and the Lawrence LL. sheetings without 
seeing the brands. 

This was shown during the examination of Adolph Lurie, one 
of the complainant’s witnesses and amerchant of long standing in 
Chicago, and one who showed himself to be familiar with cotton 
sheetings. 

Defendant’s counsel covered the words of the brand leaving 
the LL’s exposed on the Lawrence sheetings and Atlantic sheet- 
ings, and the witness standing only four feet from the goods 

mistook Lawrence sheetings for Atlantic and Atlantic for Law- 
rence. 
(Complainant’s testimony, questions 1977 to 1994.) 

Fifth.— From an examination of the stamp or brand on com- 
plainant’s sheetings, and the stamp or brand on defendant’s sheet- 
ings, it is evident that a person of ordinary care in purchasing 
sheetings could not be deceived. 


I. 


A sign, symbol, letter, figure, word or device which is simply 
descriptive of the grade, quality, weight or style of the goods so 
marked will not be protected as a trade-mark. 

The leading case in the United States on this subject is that 
of Amoskeag Manufacturing Company vs. Spear, 2 Sandf., 599, 
and the doctrine there laid down has been generally adopted as 
law in this country. | 
_ The plaintiff in that case used the following stamp or label on 
its tickings: : : 
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AMOSKEAG MANUFACTURING COMPANY. 
PoWER Loom. 
Yds. ——. 
A. C. A. 
AMOSKEAG FALLS, N. H. 
The defendant used the following stamp: 
LOWELL PREMIUM TICKING. 
PoweER Loom. 
Yds. ——. 
A. C. A. 
WARRANTED INDIGO BLUE. 


The plaintiff brought suit to restrain the defendants from 
using the letters A. C. A. 

The court, Duer, J., held that the letters A. C. A. simply in- 
dicated the quality of the goods and could not be upheld as a 
trade-mark. ‘ 

Much stronger grounds were shown in that case for the relief 
sought, than in the case at bar, the complaint averring and 
several witnesses swearing that the ‘‘ A. C.” signified the Amos- 
keag Company, and ‘‘ A.” best quality. 

The court held‘ however, that the words ‘‘ Amoskeag Manu- 
facturing Company ” printed 1n the label sufficiently indicated 
the origin of the goods, and that the ‘‘ A. C. A.” must be held to 
indicate the quality or grade of the goods of that mark. 

(See the opinion in full.) 

Mr. Upton in his work on Trade Marks, on page 85, says: 

The general principles resulting from almost all the cases in 
which the question of the requisite characteristics of a trade- 
mark has been considered, are perhaps nowhere more clearly or 
fully stated than by the learned judge in the leading American 
case of the Amoskeag Manufacturing Company vs. Spear, 2 
Sandf. 8S. C. R., 599. 

The same author, after considering exhaustively this and 
other cases on the subject, deduces the following rule, page 137: 

Fourth.— That although, by long continued use of certain 
words, letters, marks, or symbols which do not of themselves and 
were not designed to indicate the origin or ownership of the 
goods to which they are affixed, the goods so marked and because 
so marked have become known as those of the manufacturer who 

jirst used them, such fact cannot alter the original meaning of 
the words or symbols or the intent with which they were first 


used as denoting the name of the thing or its general or relative 


quality or take from others the right to employ them in the same 
sense. 

Mr. Browne, in his work on trade-marks, speaking of the 
Opinion in Amoskeag Co. vs. Spear, says: 
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‘“‘The judge had a clear conception of all the principles in- 
volved, and his decision was unquestionably correct.” 

Strong J., in Canal Co. vs. Clark, 13 Wall., 323, says: 

‘‘ As was said in the well considered case of the Amoskeag 
Manufacturing Company vs. Spear, the owner of an original 
trade-mark has an undoubted right to be protected in the ex- 
clusive use of all marks, forms, symbols, that were appropriated 

as designating the true origin or ownership of the article or 
fabric to which they are affixed; but he has no right to the ex- 
clusive right to the use of any words, letters, figures or symbols 
which have no relation to the origin or ownership of the goods, 
but are only meant to indicate their names or quality.” 

The most important case on this subject, and the one that 
must be held decisive of the point at issue, is that of Manufac- 
turing Company vs. Trainer, 101 U.5., 51. 

The plaintiff, we understand, was the same as in the case of 
Amoskeag Co. vs. Spear, 2 Sandf., 599. 

Mr. Justice Field, in his opinion on page 55, said: 

‘“‘If, now, we apply the views thus expressed to the case at 
bar, we shall find the question involved to be easy of solution. 
It is clear from the history of the adoption of the letters 
A.C. A., as narrated by the complainant and the device within 
which they are used, that they were only designed to represent 
the highest quality of ticking whichis manufactured by the com- 
plainant and not in its origin. 

**The device previously and subsequently used stated the name 
of the manufacturer, and no purpose could have been subserved 
by any further declaration of that fact. And, besides, the let- 
ters themselves do not suggest anything, and require explana- 
tion before any meaning can be attached to them. That ex- 
planation, when made, is that they are placed in the device of 
the company when it is affixed to the finest quality of its goods, 
while single letters are used in the same device when it is at- 
tached to goods of an inferior quality. They are never used by 
themselves, but merely as a part of a device, containing in ad- 
dition to the border in red, several printed terms. Alone the 
letters convey no meaning; they are only significant as part of 
the general device, constituting the trade mark. Used in that 
device to denote only quality—and so understood, they can be 
used by others equally with the words * superior’ or ‘ superfine’ 
or other words or letters or figures having a like signification. 

** We are aware that there is in the record the testimony of 
several witnesses to the effect that they understood that the let- 
ters were intended to indicate the origin as well as the quality 
of the goods to which they were attached, but it ¢s entirely 
overborne by the patent fact that the label previously disclosed 
the name in full of the manufacturer, and by the history of the 
adoption of the letters as narrated by the complainant. As it 
was pertinently observed in the case in Sandford, if purchasers 
of the ticking read the name of the company, the letters can 
give no additional information, even if it be admitted that they 
are intended to indicate the name of the company. 

“Tf an explanation be asked of their purpose in the label, the 
only reasonable answer that can.be given is the one which cor- 
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responds with the fact, that they are desined merely to indicateg 
the quality of the goods.” 
The followning cases are in point, and most if not all of them 
cite with approval the case of Amoskeag Co. vs. Spear, supra: 
Filley vs. Fassett, 44 Mo., 176. 
Stokes vs. Landgraff, 17 Barb., 608. 
Falkenburg vs. Lucy, 35 Cal., 64. 
Candee vs. Deere, 54 IIL., 439. 
Boardman vs. Meridan Brit. Co., 35 Conn., 414. 
Burton vs. Stratton, 12 Fed. Rep., 696. 
Furguson vs. Davol Mills, 2 Brews. (Pa.), 31~. 
Avery vs. Meikle, 81 Ky., 73-102. 
Marshall vs. Pinkham, 52 Wis., 572, 77-78. 
Ball vs. Siegel, 116 Ill., 137-143. 
Gilman vs. Hunnewell, 122 Mass., 139. 
O’ Rourke vs. Central City Soap Co., 26 Fed. Rep., 576-?. 
Caswell vs. Davies, 58 N. Y., 223. 
Taylor vs. Gillies, 59 N. Y., 331. 


Il. 


By its long acquiescence in the use of the letters LL by the 
Janesville Manufacturing Company and by other companies, 
the complainant has lost its right to the exclusive use of said let- 
ters as a trade-mark, if it ever had any such right. 

As is shown above, the Janesville Manufacturing Company 
used the LL for a period of more than ten years prior to the com- 
mencement of this suit, had used LL on its sheeting, and other 
mills have used it for longer or shorter periods of time. The 
evidence discloses the fact that for quite a number of years past 
a large number of mills have been making four yard sheetings 
and marking them LL; that the four yard sheeting is a popu- 
lar grade of sheeting; and that these various companies have 
been establishing markets for this grade of sheetings in many 
localities where the Lawrence sheetings were never known. 

The LL brand of sheeting is popular with the people, not be- 
cause the LL represents or indicates in any manner the company 
or mill that manufactures it, but because it is of the grade and 
quality which suits the people’s needs. 

A large class of the trade demands a sheeting of about this 
weight; the letters LL seem to have been generally adopted to 
indicate this weight, and sheetings branded LL naturally sell 
more quickly and easily to this class of trade than other and 
unknown brands. 

The complainant in fact has been benefited instead of injured 
by this increase of trade in LL goods. Its production of them 
has steadily grown from two hundred thousand yards in 1867 to 
nearly fourteen millions of yards in 1885, and the increase dur- 
ing the years 1884 and 1885 was more than two million yards each 

year over the production of the previous year (compts. testimony, 
page 27). 

The complainant has lain by and allowed these western and 
southern companies to build up an immense trade in these LL 
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oods, and to greatly extend their reputation, and the demand 
or them. 
It would be a most inequitable proceeding to now restrain 
these companies from the use of these letters and allow the com- 
lainant to come in and take unto itself the entire benefit of this 


increased demand. 
A court of equity will not lend its aid to such an enterprise. 


It will neither restrain the use of this pretended trade-mark 


nor allow the complainant damages for any infringement. 
Browne on Trade-Marks, § 497. 
Amoskeag Manuf. Co. vs. Garner, 55 Barb., 151-65. 
Lewis vs. Chapman, 3 Beav., 133. ; 
Beard vs. Turner, 13 L. T. R. (N. S.), 747: Cox, 717. 
In re Farina, 27 Weekly Rep., 426-7. 
Weldon vs. Wicks, 10 Ch. Div., 247-262. 
Sheldon vs. Rockwell, 9 Wis., 158. 
Estes vs. Worthington, 22 Fed. Rep., 822. 
McLean vs. Fleming, 96 U. S., 245-257. 
Upton on Trade- Marks, page 139. 
Flavel vs. Harrison, 19 Eng. L. & Kq., 15. 


III. 


The claim is made by the complainant that the use of the 
letters LL. by the defendant’s mills has a tendency to deceive 
and defraud the public and they ask relief on that ground. 

It is proved however, beyond controversy, that the complain- 
ant has aided in deceiving and defrauding the public if any 
fraud or deceit there has been. 

It has not only branded sheetings of the same grade and value 
as Lawrence LL. with the private brands of certain jobbers, 
but it has during the whole time that it has manufactured the 
Lawrence LL. put upon the market an inferior quality of goods 
marked with the LL. 

The Shawmut LL. is of the same general weight and grade as 
the Lawrence LL. and comes into competition with it. 

If buyers of cotton sheetings are ever deceived by the pres- 
ence in the market of brands of LL. goods other than the Law- 

renee, then this complainant is an active participant in such 
deceit and has no standing in a court of equity. 


Manhattan Medicine Co. vs. Wood, 108 U. S., 218. 


In that case it was shown that the plaintiff company was 
manufacturing medicine in New York and representing it as 
manufactured and sold by Moses Atwood, of Georgetown, Mass. 
On this ground the court refused to restrain the defendant. from 
using plaintiff's trade-mark. _ . 

Justice Field, quoting from the opinion of Justice Duer, in 
Fetridge vs. Wells, 4 Abb. N. Y., 144 states. 

“Those who come into a court of equity seeking equity, must 
come with clean hands and a pure conscience. If they claim 
relief against the frauds of others they must themselves be free 
from the imputation. If the sales made by the plaintiff and his 
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firm are affected or sought to be by misrepresentation and false- 
hood, they cannot be listened to when they complain that by 
the fraudulent rivalry of others thoir own fraudulent profits are 
diminished. An exclusive privilege for deceiving the public is 
assuredly not one that a court of equity can be required to aid 
or sanction. To do so would be to forfeit its name and 
character.” | 
If the LL. on the Lawrence goods indicated in any manner 

the origin or manufacture of the goods, and goods so stamped 
met public favor because of being so stamped, then the public 
were deceived into buving the defective Shawmut goods because 
of the stamp LL. Equity will not grant relief to a plaintiff who 
has made false representations regarding his goods. 

Hobbs vs. Francais, 19 How. (N. Y.), 567. 

Palmer vs. Harris, 60 Penn. St., 156. 

Connell vs. Reed, 128 Mass., 477. 

Fetridge vs. Wells, 4 Abb. (N. Y.), 144. 

Perry vs. Truefitt, 6 Beav., 66. 

Pidding vs. How, 8 Simons, 477. 

Curtis vs. Bryan, 35 How. Pr., 33. 

Browne on Trade Marks, $351. 

Seabury vs. Grosvenor, 14 Blatch., 262. 


IV.: 


‘‘Property in trade marks, by which is always intended the 
right to protection in their exclusive use, is primarily acquired 
by original adoption, appropriation and actual use by the manu- 
facturer or other person possesssed of an exclusive right in the 
thing designated.” 

Upton on Trade Marks, page 46. 
Fetridge vs. Merchant, +4 Abb. Pr., 156. 
Amoskeag Co. vs. Spear, 2 Sandf. Ch., 599. 


It is proved beyond controversy that the Atlantic Cotton Co. 
commenced using the letters LL. on sheetings of substantially 
the same grade as early as 1860, and have used them ever since. 
If there is any property in the letters as a trade mark it is un- 
doubtedly in the Atlantic Co., and the Lawrence Co. are simply 
pirates of the Atlantic Co.’s mark. 

Under such circumstances equity can grant the Lawrence Co. 
no relief. . 


To constitute an infrinvement of a trade-mark the imitation 
must be such as is calculated to mislead and deceive persons 
using such care and paying such attention as persons of ordi- 
nary intelligence usually exercise. 

Upton on Trade Marks, 215. 

Merrimack Manuf. Co. vs. Garner, 490 Smith, 3829, 
Partridge vs. Menck, 2 Sandf. Ch., 622. | 
Colladay vs. Baird, 4 Phil., 139. 

Popham vs, Cole, 66 N. Y., 69, 


4 
: 
a 
g 
‘ 
ia 
; = 
if 
, = 
Pe 
: 
4 
iad 
; 
§ 
: 
w 
e 
Ka] 
3 
ay 
* 
‘ 
e 
£ 
a) 
x 
€ 
£ 
S 
x 
ia 
% 
x 
i 
$ 
= 


aah i te 


12 LAWRENCE MANUFACTURING COMPANY VS. 


The stamps or labels of the parties must be considered as a 
whole. So considered there is not even a suggestion of similar- 


ity between them. 

Considering the letters alone aside from the rest of the brand 
it is hard to imagine how anybody would be led to infer that 
they were the same brand of goods. It would be impossible to 
deceive even the mostcareless purchaser. The twocombinations 
suggest not similarity in the goods but rather dissimilarity. 


VI... 


‘ This case differs from that of the Lawrence Manufacturing 
Company vs. the Tennessee Manufacturing Company only in the 
claim that ‘‘ the Janesville Cotton Mills ~ is bound by the decree 
entered by consent in the case of the same plaintiff against 
“the Janesville Cotton Manufacturing Company” restraining 
the latter company from using the letters LL. as 92 brand on its 
sheeting. 

The claim is based upon the following facts: 

The Janesville Cotton Manufacturing Company was incorpo- 
rated in the State of Wisconsin some time previous to 1875, with 
a capital stock of $300,000, and was engaged in the manufacture 
of cotton cloth. In the fall of 1875, it commenced to brand its 
four yard sheeting BADGER STATE in half circle with the 
word SHEETING underneath, and within the half circle, the 
monogram 


and under the words sheeting, the letters LL., as shown on the 
diagram between pages 78 and 79 of the printed case, except 
that the letters LL. are not shown on that diagram. Ray’s 
testimony, page 36, fol 472. 

They continued the use of that brand for ten years without 
objection by any one. Objection was not made to its use until 
February, 1886, page 38, fol. 475, and immediately thereafter the 
complainant commenced suit against the Janesville Cotton Man- 
ufacturing company to restrain them from using the letters LL 
on its sheeting. The latter company at that time, and for a con- 
siderable time before, was suffering from pecuniary embarrass- 
ment and determined to give up the business of manufacturing 
cotton sheeting, to sell all its property and to surrender its char- 
ter, page 46, fol. 485. A resolution to that effect was adopted by 
the board of directors on the 10th of March and ratified at a 
ee meeting on the 11th of March, 1886, page 46, fol, 
486, | 
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The defendant, the Janesville Cotton Mills, an entirely new 
and distinct corporation, was organized under the laws of Wis- 
consin by articles of association filed with the secretary of state 
on the 2ist day of April, 1886, with a capital of $150,000, and it 
contemplated acquiring title to the property of the Janesville 
Cotton Manufacturing company, subject to all existing liens 
thereon, and in case it should purchase such property, it was 
‘*to assume and pay all indebtedness of said Janesville Cotton 
Manufacturing company due or to become due upon its promis- 
sory notes or other written contracts which are not secured by 
liens upon its property, but not to assume any indebtedness or 
liability secured by hen upon such property or evidenced other- 
wise than as above stated.” Said articles of association also 
provided that *‘ subscriptions to the capital stock of said Janes- 
ville Cotton Mills may be paid in by or with notes or bonds exe- 
cuted by said Janesville Cotton Manufacturing company due or 
to become due if the payment thereof is either ossumed by or 
secured by lien upon the property of said Janesville Cotton 
Mills.” 

It will thus be seen that the incerporation of the Janesville 
Cotton Mills was wholly separate from, and independent of, the 
Janesville Cotton Manufacturing company. The only connec- 
tion between the two was that the new corporation bought the 
property of the old subject to the liens upon it, and as a consid- 
eration for the property agreed to pay all debts due upon the 
promissory notes and other written promise of the old company, 
and that some of the stockholders of the old company became 
stockholders in the new company. 

The old company being about to dissolve and cease business 
it accepted the proposal of the solicitors for the complainant, 
made the latter part of March, 1886, that it would make no 
claim for damages and would permit the Janesville Cotton 
Manufacturing Company to contimue the use of the letters LL. 
until the first of July then following and would not tax any 
costs against the defendant if it would stipulate to allow a de- 
cree to pass against it perpetually restraining it from using said 
letters LL. on its manufactured geods after the Ist of July, 
8186, and its solicitor, Mr. Sutherland, accordingly was authorized 
to sign such a stipulation on April 3, 1886. Page 27, fol. 458. 
The decree entered in pursuance of such stipulation was given 
in evidence in the case against the Tennessee Manufacturing 
Company and is found in the printed record in that cause at 
page 198, fol. 312. 

The Janesville Manufacturing Company had ceased to exist 
long before July 1, 1886. By a deed dated April 21, 1886, it had 
conveyed all its real property, including its cotton mills, to the 
defendant in this case. Page 47, fol. 487, of printed record in 
this case. 

The only attempt to connect the Janesville Cotton Mills with 
the stipulation of the old company and the decree entered 
thereon will be found in the extraordinary and unenviable testi- 
mony of J. H. Raymond, one of the solicitors for the complain- 
which begins on page 62, fol. 497, of the printed record in 
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this case. It would be a waste of time to show that this 
attempt was a disastrous failure. 

The law is well settled that if a new and independent corpor- 
ation is formed to succeed an old one and to acquire its property 
and carry:on the same business, it is not bound by the obliga- 
tions nor subject to the liabilities of the old one, except so tar 


as they are expressly assumed. 
In Bellows vs. Hollowell, Bank 2, Mason 43-44, Justice Story 


states the rule as follows: 

‘‘ To ascertain whether a charter creates a new corporation 
or merely continues the existence of the old one, we must look 
to its terms and give them a construction consistent with the 
legislative intent and the intent of the corporation.” 

' Mr. Morawetz in his work on corporation, sec. 812, states the 
rule as follows: 

‘““If the objoct of the transaction is to form a new corpora- 
tion with a new capital, no intention to continue the obligation 
tions of the old company as against the new company can be 
implied, although the shareholders and officers of both compan- 
ies may be the same.” Citing manv cases. 

I cite the following from among the numerous authorities 
that abundantly establish this rule: 

Penn. Transportation Co., appeal, 101 Pa. St., 576. 
Wyman vs. Hallowell Bank, 14 Mass., 58. 

Bruffit vs. Great Western Ry., 25 I).. 353. 

State vs. Bailey, 16 Ind., 46. 

Huff vs. Winona, 11 Minn., 180 op., 192. 
Clearwater vs. Meredith, 1 Wal. 25, op. 39. 
Shields vs. Ohio, 95 U. S., 319. 

Railroad Co. vs Maine, 96 U. S., 499. 

Railroad Co. vs. Georgia, 98 U. S., 359. 


I. C. SLOAN, 
| Solicitor for Defendant. 
I. C. SLOAN, 
Of Counsel. 
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LAWRENCE MANUFACTURING COMPANY, 
APPELLANT, 
Us, 
JANESVILLE COTTON MILLS, 
APPELLEE. 


On examining the brief of appellant in this cause I 
find that the whole reliance is placed upon the proceed- 


ings against the Janesville Cotton: Manufacturing Com- 
pany and the decree entered in that case, together with 
the testimony of J. H. Raymond, in which he attempts 
to establish an oral agreement which it is claimed will 
bind the appellee in this case. As the testimony on this 
subject is scattered through the printed record I have 
deemed it best to collect and place it before the Court in 
chronological order. 

The suit against the Janesville Cotton Manufacturing 
Company was commenced in February, 1886. The first 
interview or correspondence between any of the officers 
or agents of the old company and the complainants’ 
solicitors occurred on March 30, 1886, when George G. 
Sutherland, the solicitor for the old company, called on 
Messrs. Raymond «& Rainey at their office in Chicago. 

At that interview Mr. Sutherland produced a stipula- 
tion written by himself, which was not satisfactory to 
Mr. Raymond, who then had written the following 
stipulation (page 5): 


2 


Stipulation. 


“It is hereby stipulated and agreed by and between 
the parties to the above-entitled suit— | 

“That the said Lawrence Manufacturing Company 
hereby consents that the suit commenced in the Circuit 
Court of the United States for the western district of Wis- 
consin against said Janesville Cotton Manufacturing 
Company be dismissed without costs to said Janesville 
Cotton Manufacturing Company, and also hereby waives 
all claims to damages against the said Janesville Cotton 
Manufacturing Company; and the said Janesville Cotton 
Manufacturing Company hereby agrees not to use the 
label or trade-mark ‘LL’ on any goods of its manufac- 
ture after the first day of July, A. D. 1886; and it is 
further stipulated that a consent decree discontinuing 
said suit without the right of appeal shall be entered in 
accordance with the terms thereof. 

“ March 30, 1886.” 

“ (Signed) RayMmonpD «& RAINEY, 
‘ Solicitors for Complainant. 
“Gro. G. SUTHERLAND, 
“ Solicitor for Defendant. 


That said stipulation (and, as is claimed, a copy of 
an agreement to be executed by the old company), to- 
gether with the following letter (page 48) were delivered 
to Mr. Sutherland: 

“ March 30, 1886. 
“Mr. GEORGE G. SUTHERLAND, 
“Attorney for the Janesville Cotton Manufacturing 
Company, present : 


“My Dear Sir: I hand you herewith three copies of 
' the stipulation signed by us for the discontinuance of the 
suit of the Lawrence Manufacturing Company v. The 
Janesville Cotton Manufacturing Company, together with 
three copies of an agreement to be executed under the 
authority of the board of directors by the president and 
secretary, and under the seal of the latter company. I 
have no doubt that the Lawrence Company will author- 
ize this settlement of the matter. Of this, however, we 
will inform you later, and if so authorized we would be 
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glad if you would have the agreement herewith duly 
executed and return to us the original and one of the 
copies. Please also return to us the original copy of the 
stipulation, with one copy thereof for our own use. 

“If your company desires it we will obtain from Boston 
and send to you a formal release by the Lawrence Com- 
pany, duly executed, of all claims for damages, etc., but 
the agreement of the Janesville Company, made in con- 
sideration of that release, and the whole matter being of 
record in court, would not necessitate such a formal re- 
lease from the Lawrence Company. It will, however, be 
furnished if desired. 

“ Yours truly, 
“J. H. Raymonp, 
For Raymond & Rainey.” 
“ Dictated letter.” 


On April 3, 1866, the following proceedings were had 
by said old company (page 27): 


“ Matters pertaining to the suit brought against our 
company by the Lawrence Manutacturing Company for 
infringement of their right in the use of the stamp L L 
on our sheetings were explained by Mr. Sutherland, and, 
on motion of Mr. Eldred, Mr. Sutherland was authorized 
and instructed, as our attorney, to sign the stipulations 
agreed upon by the attorneys of the Lawrence Manufac- 
turing Company and Mr. Sutherland in behalf of the 
Janesville Cotton Manufacturing Company. 

“On motion, Mr. Sutherland was instructed to notify 
the attorneys of the Lawrence Manufacturing Company 
that the president and secretary of the Janesville Cotton 
Manufacturing Company will execute, under the author- 
ity of its board of directors, the agreement to discontinue 
the use of said L L stamp whenever the Lawrence Man- 
ufacturing Company shall sign a formal release, duly 
executed, of all claims for damages, etc., against the 
Janesville Cotton Manufacturing Company for the use of 
said L L stamp. 

“The business of the meeting being completed, the 
meeting, on motion, adjourned sine die. 

ais “A. J. Ray, Secretary.” 
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And Mr. Sutherland wrote to Raymond & Rainey the 
following letter (page 16): 


“ OFFICE OF THE 

“ JANESVILLE CoTTON MANUFACTURING COMPANY, 

“ JANESVILLE, WiIs., April 3, 1886. 
“Mess. Raymonp & Rarney, Chicago. 

“Dear Sirs: I was unable to get a meeting of the di- 
rectors of the Janesville Cotton M’f’g Co. until this after- 
noon. 

“They have just authorized me to sign the stipulations 
as drawn, and they further authorized the president and 
secretary to sign the agreement drawn by you on receiv- 
ing the release mentioned in your letter from the Law- 
rence M’f’g Co. 

“T have sent the original stipulation to the clerk of the 
court at Madison, and enclose you a duplicate. 

“Yours, &c., 
: “GEO. G. SUTHERLAND.” 


Said stipulation was filed and the following decree 
(pages 5 and 6) entered thereon: 


Decree. 


“This cause coming on to be heard, Messrs. Raymond 
& Rainey appearing for the complainant, and Mr. Geo. 
G. Sutherland appearing for the defendant, and confessing 
the said bill of complaint and consenting to this final 
finding and decree, the Court doth order, adjudge, and 
decree as follows, the same being in accordance with the 
. stipulation of the parties heretofore herein filed, to wit: 

“ First. That the taxable costs heretofore and now in- 
curred herein shall be paid by the complainant. 

“Second. That a perpetual injunction issue out of and 
under the seal of this Court against the said defendant, 
The Janesville Cotton Manufacturing Company, com- 
manding it and each and every its officers, agents, servants, 
and employés that from and after the first day of July, 
A. D. 1886, they and each of them shall desist and re- 
frain from, directly or indirectly, using the said letters 
‘LL’ upon any sheetings of their manufacture as in said 
bill of complaint is mentioned. 


ex «¢ 
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“We hereby assent to the above form of decree, the 
same being in accordance with the terms of a stipulation 
of the parties hereto, heretofore filed herein. 


“ (Signed) RayMonp & RAINEY 
“ For Complainant. 
“ (Signed) Gro. G. SUTHERLAND, 


“ For Defendant. 


Nothing further was done until the new company, the 
present appellee, issued the following circular—date does 
not appear—page 8: 


Dissolution and Reorganization. 


“ Dr. Henry Palmer, president ; A.J. Ray, secretary; F.S. 
Eldred, treasurer. 


“OFFICE OF THE JANESVILLE CoTTON MILLS, 
“ JANESVILLE, WIs., , 1886. 
“M. 3 

“The corporation known as the Janesville Cotton Manu- 
facturing Company has been dissolved by mutual consent 
of the stockholders, and all of its property, consisting of 
two thoroughly equipped cotton mills, together with its 
franchises and good-will, has beefrsold and transferred to 
the Janesville Cotton Mills, a new corporation organized 
for the purpose of continuing the manufacture and sale 
of the justly celebrated ‘ Badger State sheetings.’ 

“The new corporation purpose to make the three grades 
of sheeting known to the trade as Badger State, R, R R, 
and L L, under a distinct trade-mark and stamp of their 
own, consisting of a diagonal bar across the letters R & L, 
with or without the word ‘double,’ to wit: Badger State, 
R, Dou R ble, Dou L ble. | 

“Tt will be their aim to maintain a standard of quality 
equal to the best in the market, and with improved finan- 
cial ability and increased facilities for making goods they 
hope to beable to meet promptly the requirements of the 
trade and securea place for Badger sheetings in the stock: 
of every jobbing house in the Northwest. 

“Mr. C.S. Longenecker, of Chicago, has been appointed 
selling agent, to whom orders are to be addressed, or they 
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may be sent direct to the mills, which, in either case, will 
receive prompt and careful attention. 
“ JANESVILLE Cotton MILLS.” 


On May 1, 1886, Raymond & Rainey wrote the follow- 
ing letter to Sutherland (page 14) : 


“CnicaGo, ILiinois, May 1, 1886. 
“Mr. Geo. G. SUTHERLAND, Janesville, Wis. 


“DEAR Sir: We learn that the Janesville Cotton Mills 
propose, after the 1st of July, to stamp its 4-y’d sheetings 
with the following: ‘ Double.’ 

“We submit that if this information is correct it will 
be in violation of the spirit, if not the letter, of the stipu- 
lation and decree in the Lawrence M’f’g Co. v. Janesville 
Cotton M’f’g Co. 

“We hope our information is incorrect, and if correct, 
you will advise your clients to avoid such an evasion of 
the stipulation and decree. 

“We would not want to institute another suit to pre- 
vent this, but feel confident our client would instruct us 
to do so at once. 

“ Please let us hear from you, obliging— 

“Very truly yours, : 
“RAYMOND & RAINEY.” 


The only other letter which passed between the parties 
is found on page 16: 


“LAW OFFICE OF GEO. G. SUTHERLAND, 
JANESVILLE, Wis., May 22, 1886. 
“Mess. RaymMonp & Raney, Chicago. 

“ DEAR Sirs: Yours of the 19th at hand. I have con- 
sulted with the president & treasurer about the matters 
referred to in your letter, and they have directed me to 
do nothing about the matter until after July 1st. 

“Yours truly, 
; “Gro. G. SUTHERLAND.” 


The foregoing comprises all the correspondence that 
passed between the parties, and the only interview bear- 
ing on the subject was the one on March 30, 1886, between 
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Sutherland & Raymond, at the latter’s office; the only 
testimony in relation to that interview was given by 
Mason, a clerk in Raymond’s office, page 47 et seq., and 
Raymond, page 51 et seq. 

The following is a copy of the agreement claimed to 
have been delivered to Sutherland by Raymond on 
March 30, 1886, page 57: 

“For and in consideration of the discontinuance by 
the Lawrence Manufacturing Company, of Lowell, Massa- 


chusetts, of a suit now pending in the United States 
Circuit Court for the western district of Wisconsin against 


- the Janesville Cotton Mauufacturing Company, and in 


consideration of a release of all claims for damages for 
the infringement of the trade-mark of said Lawrence 
Manufacturing Company for brown sheetings by the use 
of the letters ‘L L,’ all im accordance with the stipula- 
tion in the case now made and executed, the said Janes- 
ville Cotton Manufacturing Company does hereby, for 
itself, its successors, both in said corporation and in said 
business, and for its assigns, covenant and agree to and 
with the said Lawrence Manufacturing Company, its 
successors and assigns as aforesaid, not to use the label 
or trade-mark ‘LL’ on any goods of its manufacture 
after the first day of July, A. D. 1886. 

“Tn witness whereof the said Janesville Cotton Manu- 
facturing Company has caused these presents to be signed 
by its president and its corporate seal to be hereto affixed, 
duly attested by its secretary, this 30th day of March, A. 
D. 1886. 

“ JANESVILLE CoTTON MANUFACTURING Co., 
“By , President. 
« ___ , Secretary.” 


But Mr. Sutherland has no recollection of ever seeing 
this agreement (pages 42 and 43). 

The articles of association incorporating the new com- 
pany are found at page 80, and the proceedings of the old 
company dissolving and transferring its property are 
found at pages 46 and 47. 

None of the cases cited in appellant’s brief bear upon 
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agent of the corporation, not made a party to the suit but . 
: who had notice of the injunction, violated it. 
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TRANSCRIPT OF RECORD. 


a URT OF THE UNITED STATES. 
ER TERM, 1890. 


~ ; \® ec No. 690. 


* ROBERT ‘SCHELL, JAMES W. FELLOWS, AND EDWARD 
, SCHELL, EXECUTORS OF AUGUSTUS SCHELL, DE- 
, /CEASED, LATE COLLECTOR OF THE PORT OF NEW 
/ YORK, PLAINTIFFS IN ERROR, 
| | VS. 
‘ VICTOR FAUCHE AND MARIUS A. SORCHAN, SURVIV- 
' ING PARTNERS OF .THE FIRM OF LACHAISE, FAUCHE, 


“- & COMPANY. 


\ios No. 691. 


. 3 

“ VICTOR FAUCHE AND MARIUS A. SORCHAN, SURVIV- 
ING PARTNERS UF THE FIRM OF LACHAITSE, FAUCHE, 
& COMPANY, PLAINTIFFS IN ERROR, 


4 
, 4 VS. 

ROBERT SCHELL, JAMES W. FELLOWS, AND EDWARD 
» « SCHELL, EXECUTORS OF AUGUSTUS SCRELL, DE- 

net CEASED, LATE COLLECTOR OF THE PORT OF NEW 

| YORK. 

: 
| « IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
ty SOUTHERN DISTRICT OF NEW YORK. 


ee FILED OCTOBER 23, 1888. 


=+e -se9ce 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1890. 
No. 690. 


ROBERT SCHELL, JAMES W. FELLOWS, AND EDWARD 
SCHELL, EXECUTORS OF AUGUSTUS SCHELL, DE- 
CEASED, LATE COLLECTOR OF THE PORT OF NEW 
YORK, PLAINTIFFS IN ERROR, 


VS. 


VICTOR FAUCHE AND MARIUS A. SORCHAN, SURVIV- 
ING PARTNERS OF THE FIRM OF LACHAISE, FAUCHE, 
& COMPANY. 


No. 691 : 


VICTOR FAUCHE AND MARIUS A. SORCHAN, SURVIV- 
ING PARTNERS OF THE FIRM OF LACHAISE, FAUCHE, 
& COMPANY, PLAINTIFFS IN ERROR, 


vs. 


ROBERT SCHELL, JAMES W. FELLOWS, AND EDWARD 
SCHELL, EXECUTORS OF AUGUSTUS SCHELL, DE- 
CEASED, LATE COLLECTOR OF THE PORT OF NEW 
YORK. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 
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ROBERT SCHELL ET AL. VS. VICTOR FAUCHE ET AL., AND 


1 UNITED STATES OF AMERICA, 88 : 


The President of the United States to the judges of the circuit court of the 
United States for the Southern district of New York, greeting. 


Because in the records and proceedings and also in the rendition of the 
peng of a plea which is in the said circuit court before you, between 

ictor Fauché & Marius A. Sorchan, survivors, &c., plaintiffs, and Robert 

Schell, James W. Fellows, & Edward Schell, executors of Augustus Schell, 

deceased, defendants, a manifest error hath happened to the great damage 
-of the said Robert Schell, James W. Fellows, & Edward Schell, executors 
of Augustus Schell, deceased, as by their complaint appears. We being 
willing that theerror,if any hath been, should beduly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that under your seal, distinctly and openly, 
vou send the record and proceedings aforesaid with all things concerning 
the same to the Supreme Court of the United States, together with this 
writ, so that you may have the same at Washington on the fourth Monday 
of October, eighteen hundred and eighty-eight, in the said Supreme 
Court, to be then and there held that the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be done 
thereon to correct that error, what of right and according to the laws and 
customs of the United States should be done. 

Witness, Hon. Samuel F. Miller, Senior Associate Justice of the said 
Supreme Court, the 6 day of October, in the year-of our Lord one thousand 
eight hundred and eighty-eight. 

[SEAL. ] JOHN A. SHIELDS. 


The foregoing writ is hereby allowed. 
ADDISON BROWN, 
Judge. 
2 UNITED STATES OF AMERICA, 
Southern district of New York, ss: 


I, John A. Shields, a clerk of the circut court of the United States of 
America for the southern district of New York, in the second circuit, by 
virtue of the foregoing writ of error and in obedience thereto, do hereby 
certify, that the following pages numbered from five to two hundred and 
one, inclusive, contain a true and complete transcript of the records and 
ues had in said court, in the case of Robert Schell, James W. 

ellows, and Edward Schell, executors of Augustus Schell, deceased, 

laintiffs in error, against Victor Fauché and Mauris A. Sorchan, surviv- 
ing partners, defendants in error, as the same remain of record and on file 
in said office. 

In testimony whereof, I have caused the seal of the said court to be 
hereunto affixed at the city of New York, in the southern district of New 
York, in the second circuit, this twentieth day of October, in the year of 
our Lord one thousand eight hundred and eighty-eight and of the Inde- 
pendence of the United States the one hundred and thirteenth. 

[SEAL. | _ JoHNn A. SHIELDs, 

Clerk. 


(Indorsed :) O. S. 324. U.,8. Supreme Court. Robert Schell et al., 
etc., plaintiffs in error, against Victor Fauché, & ano., &c., defendants in 
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VICTOR FAUCHE ET AL. VS. ROBERT SCHELL ET AL. 5 


error. Writ of error. Stephen A. Walker, attorney for plaintiff in error. 
Due service of a copy of the within writ of error is hereby admitted this 


day of October, 1888. A. W. Griswold, attorney for defendants in 


error. U.S. circuit court. Filed Oct. 6, 1888. John A. Shields, clerk. 
3 UNITED STATES OF AMERICA, 88: 


The President of the United States to the judges of the circuit court of the 
United States for the southern district of New York, greeting : 


Because in the records and proceedings and also in the rendition of the 
judgment of a plea which is in the said circuit court before you, between 
Victor Fauché and Marius A. Sorchan, surviving partners, plaintiffs, and 
Robert Schell, James W. Fellows, and Edward Schell, executors of Au- 
gustus Schell, defendants, a manifest: error hath happened to the great 
damage of the said Victor Fauché and Marius A. Sorchan, surviving 
partners, as by their complaint appears. We being willing that the error, 
if any hath been, should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf, do command you, if judgment 
be therein given, that under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so that 
you may have the same at Washington on the fourth Monday of October, 
eighteen hundred and eighty-eight, in the said Supreme Court, to be then 
and there held, that the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done thereon to correct 
that error, what of right and according to the laws and customs of the 
United States should be done. 

Witness, the honorable Samuel F.. Miller, Senior Associate Justice of the 
said Supreme Court, the 6th day of October, in the year of our Lord one 
thousand eight hundred and eighty-eight. 

{SEAL. | JOHN A. SHIELDS, 

Clerk. 

The foregoing writ is hereby allowed. ; 
ADDISON Brown, 

Judge. 


4 UNITED STATES OF AMERICA, 
Southern District of New York, ss: 


I, John A. Shields, clerk of the circuit court of the United States of 
America for the southern district of New York, in the second circuit, by 


virtue of the foregoing writ of error, and in obedience thereto, do hereby - 


certify that the following pages, numbered from five to two hundred and 
one, inclusive, contain a true and complete transcript of the records and 
proceedings had in said court in the case of Victor Fauché and Marius 
A. Sorchan, surviving partners, plaintiffs in error, against Robert Schell, 
James W. Fellows, and Edward Schell, executors of Augustus Schell, de- 
ceased, defendants in error, as the same remain of record and on file in 
said office. | 

In testimony whereof I have caused the seal of the said court to be 
hereunto affixed, at the city of New York, in the southern district of New 
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York, in the second circuit, this twentieth day of October, in the year of 
our Lord one thousand eight hundred and eighty-eight, and of the Inde- 


6 ROBERT SCHELL ET AL. VS. VICTOR FAUCHE ET AL., AND | 
& 
6 
pendence of the United States the one hundred and thirteenth. ' 


(SEAL. | JOHN A. SHIELDS, 
Clerk. ‘ 
(Indorsed:) O.S. 324. U.S. Supreme Court. Victor Fauché et al., { 


plaintiffs in error, against Robert Schell et al., ex’rs, &c., defendants in 
error. Writ of error. Service of a copy of the within writ of error is 
hereby admitted, the 6 day of October, 1888. Stephen A. Walker, at- 
torney for defendants in error. U.S. circuit court. Filed Oct. 6, 1888. =} 
John A. Shields, clerk. é 


5 N. Y. superior court. 


ARMAND LACHAISE, VicroR FAUCHE, 
M. Sorechan and J. L. Allien, Summons for money demand 
against on contract. 
Avueustus SCHELL. 


To the above-named defendant : 


You are hereby summoned and required to answer the complaint in this 
action, which will be filed in the office of the clerk of the superior court 
of the city of New York, at the city hall in said city, and to serve a copy 
of your answer to the said complaint on the subscribers at their office, No. 
36 Wall street, New York, within twenty days after the service of this 
summons on you, exclusive of the day of such service; and if you fail to _— 
answer the said complaint within the time aforesaid, the plaintiff in this 4 
action will take judgment against you for the sum of four thousand dol- 
lars, with interest, from the thirtieth day of September, one thousand eight 
hundred and fifty-seven, besides the costs of this action. 

Dated September 10th, 1857. 
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A. W. Griswotp & DEMING, jas 
Plaintiffs’ Attorneys, 36 Wall street, New York. od 


6 (Endorsed:) N. Y. superior court—Armand Lachaise et al’ : 
ag’st Augustus Schell—Summons—A. W. Griswold & Deming’ oe 
pl’ffe’ att’ys. | EB 


7 ne 3 N. Y. superior court. 
Aveustus SCHELL ! | 


ARMAND LACHAISE & AL. 


Sir: Please take notice that I am retained by and appear for the de- 
fendant in the above action, & I hereby demand a copy of the complaint 
herein. 

Dated New York, September 15th, 1857. 

Yours, resp’y, 
JOHN McKeon, 


Def’t’s Att’y, 132 Nassau st. 
To A. W. GriswoLp & DEMING, | 
PUfPs Att'y. : 
- (Endorsed ) Ree’d Sept. 26, 1857. N.N.D. 
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8 The President of the United States of America to the judges of 
the superior court of the city of New York, greeting : 


We, for certain reasons, being desirous that our circuit court of the 
United States, for the southern district of New York, in the second cir- 
cuit, shall be certified of a certain cause commenced before vou against 
Augustus Schell, defendant, by Armand Lachaise, V. Fauche, A. M. 
Sorechan, and J. L. Allen, plaintiffs, do therefore command you that the 
record and proceedings in the said cause you distinctly and openly send to 
the said circuit court, at the city of New York, on the twenty-ninth day 
of October, A. D. 1857, as fully and amply as the same are remaining be- 
fore you, by whatever names the said parties may be called therein, together 
with this writ, that our said court may cause to be further done thereupon, 
what of right ought to be done. 

Witness, Roger B. Taney, esquire, Chief-Justice of the Supreme Court 
of the United States, the twenty-second day of October, in the year one 
thousand eight hundred and fifty-seven. 

[L. s.] KENNETH G. WHITE, 

. Clerk. 
JOHN McKEON, . | 
Defendant's Attorney. 


9 (Endorsed :) U.S. cireuit court. Augustus Schell ads. Lachaise 

(No. 1.) Certiorari. (Copy.) John McKeon, deft’s att’y. Sir: 
Take notice that the within is a copy of a certiorari this day issued out of 
the circuit court of the United States for the southern district of New 
York. New York, Oct. 22nd, 1857. Yours, &c., John McKeon, def’t. 
att’y. To A. W. Griswold. 


10 U. S. circuit court. 


ARMAND LACHAISE, Vicror FaucHf, M. A.) 
Sorchan, and J. L. Allien, 


vs. 
AvueGustus SCHELL. | 


SouTHERN District oF NEW YORK, 88: 


Armand Lachaise et al., come here into court, and by A. W. Griswold 
& Deming, their attorneys, suggest and give the court now here to under- 
stand and be informed that heretofore, to wit, on the 10th day of Septem- 
ber, 1857, last past, an action was commenced in the superior court of 
New York City, according to the laws of the State of New York, and the 
rules and practice of said court, in such case made and _ provided, in favor 
and in the name of the said plaintiff against the defendant herein, upon 
and for the same cause of action hereinafter set forth, and the summons 
therein was filed in the clerk’s office of the said superior court on the 10th 
day of said September. That the defendant afterwards, by J. McKeon, 
his attorney, duly appeared in said action and such proceedings were there- 
upon had, that afterwards, and on the 29th day of October in the year of 
our Lord one thousand eight hundred and fiftv-seven, the said action was 
in due form of law removed by writ-of certiorari for further prosecution 
and the trial into this court, according to the act of Congress in such case 
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made and provided ; and theclerk of the said superior court did thereupon 
return the said writ with the summons aforesaid, and did file the same in 
this court, according to the course and practice of this court which allega- 
tions and suggestions the defendant does not deny, but admits the same to 
be true. 

Wherefore, let the further proceedings and trial in this action against 
the defendant be continued in this court. 

And the plaintiffs accordingly by their attorney aforesaid complain of 
the defendant herein in a plea of trespass on the case. 

For that whereas the said defendant on the 20th day of July, one thou- 
. sand eight hundred and fifty-seven, at New York City, in the southern dis- 
trict of New York aforesaid, was indebted to the said plaintiffs in the sum 
of four thousand dollars, lawful money of the United States of America, 
for money before that time lent and advanced by the said plaintiffs to the 
said defendant, and at the special instance and request of said defendant. 
And for other money by the said plaintiffs before that time paid, laid out, 
and expended for the said defendant, and at the request of the said defend- 
ant. And for other money by the said defendant before that time had and 
received to and for the use of the said plaintiffs. And being so indebted, 
the said defendant, in consideration thereof, afterwards, to wit, on the same 
day and year, and at the place aforesaid, undertook, and then and there 
faithfully promised the said plaintiffs well and truly to pay unto the said 
plaintiff the said sum of money in this count mentioned, when the defend- 
ant should be thereunto afterwards requested. And whereas also the said 
defendant, afterwards, to wit, on the same day and year, and at the place 

aforesaid, accounted together with the said plaintiffs of and con- 
11 cerning divers other sums of money before that time due and owing 

from the said defendant to the said plaintiffs, and then and there 
being in arrear and unpaid, and upon such accounting the said defendant 
then and there found to be in arrear, and indebted to the said plaintiffs in 
the further sum of four thousand dollars of like lawful money as aforesaid. 
And being so found in arrear, and indebted to the said plaintiffs, the said 
defendant in the consideration thereof, afterwards, to wit, on the same day 
and year, and at the place aforesaid, undertook, and then and there faith- 
fully promised the said plaintiffs well and truly to pay unto the said plain- 
tiffs the said sum of money last mentioned, when the said defendant haa 
be thereunto afterwards requested. 

Nevertheless, the said defendant (although often requested, &c.), has not 
yet paid the said several sums of money above mentioned, or any or either 
of them, or any part thereof, to the said plaintiff, but to pay the same, or 
any part thereof, to the said plaintiffs the said defendant has hitherto 
wholly refused, and still does.refuse, to the damage of the said plaintiffs 
of four thousand dollars, and thereof the said plaintiffs bring suit, &c. 

_ A. W. GriswoLtp & DEMING, 
PU ffs’ Attys. 


(Indorsed:) U.S. circuit court. Lachaise A Fauché vs. Aug. Schell. 
Declaration. A. W. Grisworld & Deming, pl’ffs’ att’ys. Please take no- 
tice, that on filing a declaration in this cause, with a copy whereof you are 
hereby served, a rule has been entered in the book of common rules, kept 
in the office of the clerk of this court, at the city of New York, requiring 
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VICTOR FAUCHE ET AL. VS. ROBERT SCHELL ET AL. 9 


the within-named defendant to plead to said declaration in twenty days 
after service of copy thereof and notice of said rule or judgment, on his 


attorney. New York, 188-. A. W. Griswold & Deming, pl’ fis’ 
att’ys. 
12 U. S. circuit court, southern district of New York. 


Augustus SCHELL, COLLECTOR, &C., 
; ads. : ‘ Pleas. 
ARMAND LACHAISE—VIcTOR FAUCHE, 
M. A. Sorechan & J. L. Alien. 


And the said defendant, Augustus Schell, by John McKeon, his attor- 
ney, comes and defends the wrong and injury, etc., and says that he did 
not undertake and promise in manner and form, hath above declared 
against him, and of this he puts himself on the country, and the said plain- 
tiff doth the like, &c. 

JOHN McKEon, 
Defendant's Attorney. . 


(Endorsed :) United States circuit court, southern district of New York. 
Augustus Schell ads. Armand Lachaise & al. Plea. John McKeon, 
def’t’s attorney. A. W.G.: Please take notice that the within is a copy of 
a plea this day filed in the office of the clerk of the U.S. circuit court, Oct. — 
3lst, 1857. Yours, &c., John McKeon, def’t’s att’y. A.W. Griswold, esq. 


13 N. Y. supreme court. 


ARMAND La CHAISE & VICTOR — ~ & county of New 
M. A. Sorchan and J. L. Allien - York. Summons for 
against money demand on con- 

AuUGUSTUS SCHELL. J) tract. 


To the above-nained def’t : 

You are hereby summoned and required to answer the complaint in this 
action, which will be filed in the office of the clerk of the City & County 
of New York at City Hall in said city and to serve a copy of your answer 
to the said complaint on the subscriber, at his office No. 60 Wall st., New 
York City, within twenty days after the service of this summons on you, 
exclusive of the day of such service; and if you fail to answer the said 
complaint within the time aforesaid, the plaintiff in this action will take 
judgment against you for the sum of five thousand dollars with interest 
from the Ist day of July one thousand eight hundred and fifty seven, be- 
sides the costs of this action. 

Dated Sept. 23rd, 1858. 

A. W. GRISWOLD, 
Plaintiffs’ Attorney, 60 Wall St. 


(Endorsed :) LaChaise & Fauché vs. Schell—Summons—No. 2. 


_- 
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14 The President of the United States of America, to the judges of 
the supreme court of the State of New York, greeting: 


We, for certain reasons, being desirous that our circuit court of the 
United States for the southern district of New York, in the second cir- 
cuit, shall be certified of a certain cause commenced before you, against 
Augustus Schell, defendant, by Armand [La Chaise, Victor Fauché, A. M. 
Sorechan, and J. L. Allien, plaintiff, do therefore command you, that the 
record and proceedings in the said cause you distinctly and openly send to 
the said circuit court, at the city of New York, on the twenty-first day of 
October instant, as fully and amply as the same are remaining before you, 
by whatever names the said parties may be called therein, together with 
this writ, that our said court may cause to be further done thereupon what 
of right ought to be done. | 

Witness, Roger B. Taney, esquire, Chief-Justice of the Supreme Court 
of the United States, the fifteenth day of October, in the year one thousand 
eight hundred and fifty-eight. 

[L. 8. | KENNETH G. WHITE, 

, Clerk. 
THEODORE SEDGWICK, 
Defendant's Attorney. 


15 (Endorsed :) U. S.circuit court. Augustus Schell ads. Armand 

La Chaise, Victor Fauché, A. M. Sorechan, & J. L. Allien. Copy. 
Certiorari. Theodore Sedgwick, def’t’s attorney. Sir: Take notice that 
the within is a copy of a certiorari this day issued in the within-mentioned 
cause out of the circuit court of the United States for the southern dis- 
trict of New York, dated Oct’r 15, 1858. Yours, &c. Theodore Sedgwick, 
U.S. dis’t att’y & att’y fordef’t. To A. W. Griswold, esquire, pl’ffs’ att’y. 


16 U. S. circuit court. 


AMAND La CHAIsE & Vicror Faucuf, M. A. 
Sorchan and J. L. Allien. : 


v8. 
AucGc. SCHELL.. 


SocuTHERN Disrricr or New York, ss: 


The above-named plaintiffs come here into court,and by A. W. Griswold, 
their attorney, suggest and give the court now here to understand and be 
informed that heretofore, to wit, on the 24th day of September, 1858, 
last past, an action was commenced in the supreme court, according to 
the laws of the State of New York and the rules and practice of said 
court in such case made and provided, in favor and in the name of the said 
plaintiffs, against the defendant herein, upon and for the same cause of 
action hereinafter set forth, and the summons therein was filed in the 
clerk’s office of the said supreme court on the day of . That 
the defendant afterwards, by T. Sedgwick, his attorney, duly appeared in 
said action, and such proceedings were thereupon had, that afterwards, and 
on the 15th day of October, in the year of our Lord one thousand eight 
_ hundred and fifty-eight, the said action was in due form of law removed 
_by writ of certiorari for further prosecution and the trial into this court, 
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according to the act of Congress in such case made and provided ; and the 
clerk of the said supreme court did thereupon return the said writ, with the 
summons aforesaid, and did file the same in this court, according to the 
course and practice of this court ; ; which allegations and suggestions the de- 
fendant does not deny, but admits the same to be true. 

Wherefore, let the further proceedings and trial in this action against 
the defendant be continued in this court. 

And the plaintiffs accordingly, by their attorney aforesaid, complain of 
the defendant herein in a plea of trespass on the case. 

For that whereas the said defendant, on the 1st day of July, one thou- 
sand eight hundred and fifty-eight, at New York City, in the southern 
district aforesaid, was indebted to the said plaintiffs in the sum of five 
thousand dollars, lawful money of the United States of America, for money 
before that time lent and advanced by the said plaintiffs to the said de- 
fendant and at the special instance and request of said defendant. And 
for other money by the said plaintiffs before that time paid, laid out, and 
expended for the said defendant and at the request of the said defendant. 
And for other money by the said defendant before that time had and re- 
ceived to and for the use of the said plaintiffs. And being so indebted, 
the said defendant, in consideration thereof afterwards, to wit, on the 
same day and year, and at the place aforesaid, undertook, and then and 
there faithfully promised the said plaintiffs well and truly to pay unto the 
said plaintiffs the said sum of money in this count mentioned when the 
defendant should be thereunto afterwards requested. And wherers also 
the said defendant afterwards, to wit, on the same day and year, and at 

the place aforesaid, accounted together with the said plaintiffs of 
17° _—s and _ concerning divers other sums of money before that time due 

and owing from the said defendant to the said plaintiffs, and then 
and there being in arrear and unpaid, and upon such accounting the said 
defendant then and there was found to be in arrear and indebted to the 
said plaintiffs in the further sum of five-thousand dollars of like lawful 
money as aforesaid. And being so found in arrear and indebted to the 
said plaintiffs, the said defendant, in the consideration thereof, afterwards, 
to wit, on the same day and year, and at the place aforesaid undertook, 
and then and there faithfully promised the said plaintiffs well and truly 
to pay unto the said plaintiffs the said sum of money last mentioned when 
the said defendant should be thereunto afterwards requested. 

Nevertheless, the said defendant (although often requested, &c.) has not 
yet paid the said several sums of money above mentioned, or any or either 
of them, or any part thereof, to the said plaintiffs, but to pay the same, or 
any part thereof, to the said plaintiffs the said defendant has hitherto 
wholly refused, aed still does refuse, to the damage of the said plaintiffs of 
five thousand dollars, and thereof the said plaintiffs bring suit, &. 

A. W. GRISWOLD, 
PU’ ‘Aty 


(Indorsed :) U.S. circuit court. A. La Chaise et al. vs. Aug. Schell. 
Declaration. A. W. Griswold, pl’ffs’ att’y. Please take notice, that on 
filing a declaration in this cause, with a copy whereof you are hereby 
served, a rule has been entered in the book of common rules, kept in the 


office of the clerk of this court, at the city of new York, requiring the 
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within-named defendant to plead to said declaration in twenty days after 
service of copy thereof and notice of said rule or judgement on his attor- 
ney. New York, 188—. A. W. Griswold, pl’ffs’ att’y. Service 
of a copy of within is hereby admitted. Theodore Sedgwick. Novr. 3, 
1858. ' 


18 U.S. circuit court. 


Avueustus SCHELL 
ads. 
A. La CHAIsE, Vicror Faucue, M. A. Sor- 
chan, & J. L. Allen. 


And the said Augustus Schell, defendant in this suit, by Theodore 
Sedgwick, his attorney, comes and defends the wrong and injury, when, 
<&c., and says that he did not undertake and promise, in manner and form 
as the said plaintiffs in this suit have thereof declared, against the said de- 


fendant, and of this he puts himself upon the country, and the said plain- 
tiffs likewise, &c. 3 


Plea non-assumpsit. 


THEODORE SEDGWICK, 
Atty. for Deft. 


(Endorsed :) U.S. circuit court. Augustus Schell ads. A. La Chaise, 
Victor Fauche, A. M. Sorchan, & J. L. Allen. Copy. Plea No. 2. 
Theodore Sedgwick, att’y for deft. Sir: Please to take notice that the 
within is a copy of the deft’s plea in the above entitled action this day 
filed in the office of the clerk of the U. S. circuit court, Nov., 1858. 
Yours, &c., Theodore Sedgwick. 


19 N. Y. superior court. 


Sorchan, and J. L. Allien 
against 
Avueustus SCHELL. 


To the above named deft. : 


You are hereby summoned and required to answer the complaint in 
this action, which will be filed in the office of the clerk of the superior 
court of New York City, at City Hall, said city, and to serve a copy of 
your answer to the said complaint on the subscriber, at his office, No. 60 
‘Wall st., said city, within twenty days after the service of this summons 
on you, exclusive of the day of such service; and if you fail to answer the 
said complaint within the time aforesaid, the plaintiffs in this action will 
take judgment against you for the sum of three thousand dollars, with in- 
terest from the 2d day of January, one thousand eight hundred and fifty- 
nine, besides the costs of this action. ; 

Dated April 15th, 1859. 


Summons for money 


ARMAND LACHAISE, Victor FaucHf, M. A. 
demand on contract. 


A. W. GRISWOLD, 
Plaintif’s Attorney, 60 Wall St. 


(Endorsed :) Superior court. A. Lachaise et al. agst. A.Schell. Sum- 


mons (No. 3.) to Augustus Schell, esq. Served copy, plly., at C. H., this . 
. ‘April 15th, 1869. W.J.c. a 
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The President of the United States of America to the justices of 
the superior court of the city of New York, greeting: 


ee ' We, for certain reasons, being desirous that our circuit court of the 
Poe United States for the southern district of New York, in the second cir- 
‘ cuit, shall be certified of a certain cause commenced before you, against 

. Augustus Schell, defendant, by Armand La Chaise, Victor Fauché, A. M. 
Sorechan, and J. L. Allien, plaintiffs, do therefore command you that the 


) record and proceedings in the said cause you distinctly and openly send 
ba, to the said circuit court, at the city of New. York, on the 7th day of June, 
a A. D. 1859, as fully and amply as the same are remaining before you, by 


whatever names the said parties may be called therein, together with this 
writ, that our said court may cause to be further done thereupon what of 


: right ought to be done. 
0 Witness Roger B. Taney, esquire, Chief Justice of the Supreme Court 
: of the United States, the 28 day of May, in the year one thousand eight 


, hundred and fifty-nine. 
KENNETH G. WHITE, 


é : Clerk. 
‘ : THEODORE SEDGWICK, 
Defendant's Attorney. 
4 ‘ 
: 21 (Endorsed :) U. S. circuit court. Auyustus Schell ads. Armand 
, La Chaise & others. Certiorari No.3. Theodore Sedgwick, def’ts. 
&. attorney. Sir: You will please take notice that the within is a copy of a 
a ase certiorari issued out of the circuit court, New York, May 28th, 1859. 
— Theodore Sedgwick, U.S. dist. att’y, to A. W. Griswold. 
{ y 22 : U. S. circuit court. 
° ARMAND La CHAISE ET AL.” os 
ee v8. I No RS 
‘Bes AvuGustus SCHELL. 
SOUTHERN District OF NEW YORK, 8s: 
é The above-named plaintiffs come here into court and, by A. W. Griswold, 


their attorney, suggest and give the court now here to understand and be 

) informed that heretofore, to wit, on the 15th day of April, 1859, last past, 

: an action was commenced in the superior court of New York City, ac- 
pte. : cording to the laws of the State of New York, and the rules and practice 
of said court, in such case made and provided, in favor and in the name 
of the said plaintiffs, against the defendant herein, upon and for the same 
cause of action hereinafter set forth, and the summons therein was filed in 


6 the clerk’s office of the said superior court on the day of . That 
° the defendant afterwards, by T. Sedgwick, his attorney, duly appeared in 
‘a said action and such proceedings were thereupon had, that afterwards, and 
. on the 7th day of June, in the year of our Lord one thousand eight hun- 
‘ dred and fifty-nine, the said action was in due form of law removed by 
: writ of certiorari for further prosecution and the trial into this court, ac- 


cording to the act of Congress in such case made and provided ; and the 
clerk of the said superior court did thereupon return the said writ with 


14 


the summons aforesaid, and did file the same in this court, according to 
the course and practice of this court, which allegations and suggestions the 
defendant does not deny, but admits the same to be true. 

Wherefore let the further proceedings and trial in this action against th:c 
defendant be continued in this court. 

And the plaintiffs accordingly, by their attorneys aforesaid, complain of 
the defendant herein in a plea of trespass on the case. 

For that whereas the said defendant on the 2nd day of January, one 
thousand eight hundred and fifty-nine, at New York City, in the southern 
district aforesaid, was indebted to the said plaintiffs in the sum of three 
thousand dollars, lawful money of the United States of America, for money 
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. before that time lent and advanced by the said plaintiffs to the said de- 


fencdant and at the special instance and request of said defendant; and for 
other money by the said plaintiffs before that time paid, laid out, and ex- 
pended for the said defendant and at the request of the said defendant ; 
and for other money by the said defendant before that time had and re- 
ceived to and for the use of the said plaintiffs ; and being so indebted the 
said defendant, in consideration thereof, afterwards, to wit, on the same 
day and year, and at the place aforesaid, undertook, then and there faith- 
fully promised the said plaintiffs well and truly to pay unto the said plain- 
tiffs the said sum of money in this count mentioned, when the defendant 
should be thereunto afterwards requested ; and whereas also the said de- 
fendant afterwards, to wit, on the same day and year, and at the place 

aforesaid, accounted together with the said plaintiffs of and concern- 
23 ing divers other sums of money before that time due and owing 

from the said defendant to the said plaintiffs, and then and there 
being in arrear and unpaid, and upon such accounting the said defendant 
then and there was found to be in arrear, and indebted to the said plain- 
tiffs in the further sum of three thousand dollars of like lawful money as 
aforesaid ; and being so found in arrear and indebted to the said plaintiffs, 
the said defendant in the consideration thereof, afterwards, to wit, on the 


~ same day and year, and at the place aforesaid, undertook, and then and 


there faithfully promised the said plaintiffs well and truly to pay unto the 
said plaintiffs the said sum of money last mentioned when the said de- 
fendant should be thereunto afterwards requested. 

Nevertheless the said defendant (although often requested, &c.) has not 
vet paid the said several sums of money above mentioned, or any or cither 
of them, or any part thereof, to the said plaintiffs, but to pay the same, or 
uny part thereof, to the said plaintiffs the said defendant has hitherto 
wholly refused, and still does refuse, to the damage of the said plaintiff 
of three thousand dollars, and thereof the said plaintiffs bring suit, &c. 

A. W. GRISWOLD, 
Plifjs’. Atty. 


(Indorsed :) U.S. circuit court. Armand La Chaise et.al. vs. Augustus 
Schell. Declaration No. 3. A. W. Griswold, plffs. atty. Please take 
notice that on filing a declaration in this cause, with a copy whereof you 
are hereby served, a rule has been entered in the book of common rules, 
kept in the office of the clerk of this court, at the city of New York, re- 
quiring the within-named defendant to plead to said declaration in twenty 


days atter service of copy thereof and notice of said rule or judgment on 
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his attorney. New York, , 188 . A. W. Griswold, plffs’. atty. 


Service of a copy of the within is hereby admitted. Theodore Sedgwick, 
deft. atty. 


24 U. S. circuit court. 


Avu@auSsTUS SCHELL 
ads. Plea, non-assumpsit. 
ARMAND LA CHAISE ET AL. 


And the said Augustus Schell, defendant in this suit, by Theodore Sedg- 
wick, his attorney, comes and defends the wrong and i injury, when, &c., 
and says that he did not undertake and promise in manner and form, as 
the said plaintiffs in this suit have above thereof declared against the said 
defendant, and of this he puts himself upon the country, and the said 
plaintiffs likewise, Xe. 

THEODORE SEDGWICK, 
Att’y for Def’t. 


(Endorsed :) U.S. circuit court. Augustus Schell ads. Armand La. 
Chaise et al. No.3. Copy plea. Theodore Sedgwick, att’y for def’t. 
Sir: Please to take notice that the within is a copy of the def’s plea in the 
above-entitled cause, the original whereof was this day filed in the office of 
the clerk of this court at his office in the U. S. court building in the 2 
of New York, dated June 25, 1859. Y’rs, &c., Theodore Sedgwick, def’t 
att’y. To A. 'W. Griswold. 


25 N. Y. superior court. 
ARMAND La CHAISE, Victor FaucuHk, M. A. 
Sorchan, and J. L. Allien | Summons for money 
against a demand on contract. 


AuGustus SCHELL. 


To the above-named def’t: 


You are hereby summoned and required to answer the complaint in this 
action, which will be filed in the office of the clerk of the superior court of 
New York City at City Hall, said city, and to serve a copy of your answer 
to the said complaint on the subscriber, at his office, No. 60 Wall st., said 
city, within twenty days after the service of this summons on you, exclusive 
of the day of such service; and if you fail to answer the said complaint 
within the time aforesaid the plaintiffs in this action will take judgment 
against you for the sum of four thousand dollars, with interest from the 1st 
day of February, one thousand eight hundred and fifty-nine, besides the 
costs of this action. 

Dated June 7th, 1859. 

A. W. GRISWOLD, 
Plaintiff’s Attorney, 60 Wall St. 


(Endorsed :) N. Y. superior ct. Armand La Chaise & ors. ag’t Augus- 
tus Schell. Summons No. 4. Served pply. at C. H. this June 7, 59.  W. 
J.C. 
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26 ~The President of the United States of America, to the justices 
of the superior court of the city of New York, greeting: 


We, for certain reasons, being desirous that our circuit court of the 
United States for the southern district of New York, in the second circuit, 
shall be certified of a certain cause commenced before you against Augus- 
tus Schell, defendant, hy Armand La Chaise, Victor Fauché, A. M. Sore- 
chan, and J. L. Allien, plaintiffs, do therefore command you, that the rec- 
ord and proceedings in the said cause you distinctly and openly send to 
the said circuit court, at the city of New York, on the twenty-fifth day of 
June, A. D. 1859, as fully and amply as the same are remaining before 
you, by whatever names the said parties may be called therein, together 
with this writ, that our said court may cause to be further done thereupon 
what of right ought to be done. 
Witness, Roger B. Taney, esquire, Chief Justice of the Supreme Court 
of the United States, the seventeenth day of June, in the year one thou- 
sand eight hundred and fifty-nine. 
[L. s. | KENNETH G. WHITE, 
Clerk. 

. ‘THEODORE SEDGWICK, 

Defendant’s Attorney. 


27 (Endorsed :) U.S. circuit court. Augustus Schell, ads., Armand 
La Chaise et al. Copy. Certiorari No.4. Theodore Sedgwick, 
deft’s atty. Sir, take notice that the within isa copy of a certiorari, issued 
out of the circuit court of the United States for rhe southern district of 
New York, New York,18. Yours, &c., Theodore Sedgwick, deft’s atty., 
to A. W. Griswold, esq., plff’s atty. 


- 28 U. S. circuit court. 


ARMAND La CHAISE, Vicror Faucugf, M. A. ) 
Sorchan, and J. L. Allien ! : 
ioe \ No. 4. 
Avaustus SCHELI.. 


a 


SouTHERN District oF NEw YorRK, ss: 


Armand La Chaise et al., the above-named plaintiffs, come here into court, 
and by A. W. Griswold, their attorney, suggest and give the court now 
here to understand and be informed that heretofore, to wit, on the 7th day 
of June, 1859, last past, an action was commenced in the superior court of 
the city of New York, according to the laws of the State of New York 
and the rules and practice of said court, in such case made and provided, 
in favor and in the name of the said plaintiffs, against the defendant herein, 
upon and for the same cause of action hereinafter set forth, and the sum- 
mons therein was filed in the clerk’s office of the said superior court ; that 
the defendant afterwards, by his attorney, duly appeared in said action and 
such proceedings were thereupon had ; that afterwards, and on the 25th 
day of June, in the year of our Lord one thousand eight hundred and fifty- 
nine, the said action was in due form of law removed by writ of certiorari 
for further prosecution and the trial into this court, according to the act of 
_ Congress in such case made and provided, and the clerk of thesaid superior 
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court did thereupon return the said writ with the summons aforesaid, and 
did file the same in this court, according to the course and practice of this 
court, which allegations and suggestions the defendant does not deny, but 
admits the same to be true. 

Wherefore, let the further proceedings and trial in this action against 
the defendant be continued in this court. 

And the plaintiffs accordingly, by their attorney aforesaid, complain of 
the defendant herein in a plea of trespass on the case. 

For that whereas the said defendant on the 1st day of February, one 
thousand eight hundred and fifty-nine, at the city of New York, in the 
southern district aforesaid, was indebted to the said plaintiffs in the sum 
of four thousand dollars, lawful money of the United States of America, 
for money before that time lent and advanced by the said plaintiffs to the 
said defendant, and at the special instance and request of said defendant; 
and for other money by the said plaintiffs before that time paid, laid out, 
and expended for the said defendant, and at the request of the said defend- 
ant ; and for other money by the said defendant before that time had and 
received to and for the use of the said plaintiffs ; and being so indebted, 
the said defendant, in consideration thereof, afterwards, to wit, on the same 
day and year, and at the place aforesaid, undertook, and then and there 
faithfully promised the said plaintiffs well and truly to pay unto the said 
plaintiffs the said sum of money in this count mentioned when the defend- 
ant should be thereunto afterwards requested. And whiereas also the said 
defendant afterwards, to wit, on the same day and year, and at the place 

aforesaid, accounted together with the said plaintiffs of and concern- 
29 ing divers other sums of money before that time due and owing 

from the said defendant to the said plaintiffs, and then and there 
being in arrear and unpaid, and upon such accounting the said defend- 
ant then and there was found to be in arrear, and indebted to the said 
plaintiffs in the further sum of four thousand dollars of lawful money 
as aforesaid ; and being so found in arredr, and indebted to the said plain- 
tiffs, the said defendant, in the consideration thereof, afterwards, to wit, on 
the same day and year, and at the place aforesaid, undertook, and then and 
there faithfully promised the said plaintiffs well and truly to pay unto the 
said plaintiffs the said sum of money last mentioned when the said defend- 
ant should be thercunto afterwards requested. 

Nevertheless, the said defendant (although often requested, &c.), has not 
yet paid the said several sums of money above mentioned, or any or either 
of them, or any part thereof, to the said plaintiffs, but to pay the same, or 
any part thereof, to the said plaintiffs, the said defendant has hitherto 
wholly refused, and still does refuse, to the damage of the said plaintiffs 
of four thousand dollars, and thereof the said plaintiff bring suit, &c. 

A. W. GRISWOLD, 
PU ffs’ Atty. 


(Indorsed :) U.S. circuit court. Armand Lachaise et al. vs. Augustus 
Schell. Declaration (copy). (4.) A. W. Griswold, pl’ffs att’y. Please 
take notice that, on filing a declaration in this vause, with a copy whereof 
you are hereby served, a rule has been entered in the boek of common 
rules, kept in the office of the clerk of this court, at the city of New York, 
requiring the within-named defendant to plead to said declaration in twenty 
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days after service of copy thereof, and notice of said rule or judgment, on 
his attorney. New York, Aug. 23d,1859. A. W. Griswold, pl’ffs’ att’y. 
Service of a copy of within and of the above notice is admitted. 


30 U.S. circuit court, southern district of New York. 


AvucustTus SCHELL 
ads. Pl 
ARMAND La Cnaltse, Victor Faucuk, M. | - 
A. Sorchan, & J. L. Allien. 3 


And the said defendant, Augustus Schell, by Theodore Sedgwick, his 
attorney, comes and defends the wrong and injury when, &c., and says 
. that he did not undertake and promise, in manner and form, as the said 
plaintiffs in this suit have above thereof declared against the said defend- 
ant, and of this he puts himself upon the country, and the said plaintiff 
doth the like, &e. 
THEODORE SEDGWICK, 
Def’ts Atty. 
To A. W. GriswoLp, Esq., . 
Pliffs’ Atty. 


(Endorsed:) U. S. circuit court. Augustus Schell, ads. Armand La 
Chaise & als. Copy. Plea. Theodore Sedwick, att’y for def’t. No. 
4. You will please take notice that the plea of the def’t in the above 
cause, of which the within is a copy, was this day filed in the office of the 
clerk of the U.S. circuit court for the southern district of New York, 
New York, Sept. 21st, 1859. Yours, &c., Theodore Sedgwick, def’t’s atty. 
To A. W. Griswold, esq., pl’ffs’ atty. 


31 N. Y. superior court. 
ARMAND La CualsE, Victor Favucuf, M. A, ) 
Sorchan, and J. L. Allien Summons for money 
against demand on contract 


AUGUSTUS SCHELL. 


To the above named deft.: 


You are hereby summoned and required to answer the complaint in this 
action, which will be filed in the office of the clerk of the superior court 
of N. Y. City, at city hall, said city, and to serve a copy of your answer to 
the said complaint on the subscriber, at his office, No. 60 Wall st., said 
city, within twenty days after the service of thissummons on you, exclu- 
sive of the day of such service; and if you fail to answer the said com- 
plaint within the time aforesaid, the plaintiffs in this action will take judg- 
ment against you for the sum of five thousand dollars with interest from 
the first day of July, one thousand eight hundred and ~~ besides 
the costs of this action. 

Dated Oct. Ist, 1859. 

A. W. GRISWOLD, 
Plaintiffs’ Attorney, 60 Wall st. 


(Endorsed : R, N. Y. superior court. A. La Chaise et al. agt. A. Schell. 
_ Summons. No.5. New York, Oct., 1859. Due service of a copy of 
: the within is hereby admitted. 
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32 The President of the United States of America, to the Justices of 


the superior court of the city of New York, greeting: 


We, for certain reasons, being desirous that our circuit court of the 
United States for the southern district of New York, in the second cir- 
cuit, shall be certified of a certain cause commenced before you, against 
Augustus Schell, defendant, by Armand La Chaise, Victor Fauché, A. M. 
Sorechan et J. L. Allien, plaintiffs, do therefore command vou, that the 
record and proceedings in the said cause you distinctly and openly send 
to the said circuit court, at the city of New York, on the tenth day of 
December, A. D. 1859, as fully and amply as the same are remaining be- 
fore you, by whatever names the said parties may be called therein, to- 
gether with this writ, that our said court may cause to be further done 
thereupon what of right ought to be done. 

Witnuss, Roger B. “Taney, esquire, Chief Justice of the Supreme Court 
of the United States, the first day of December, in the year one thousand 
eight hundred and fifty-nine. 

[L. s.] KENNETH G. WHITE, 
Clerk. 


THEODORE SEDGWICK, 
Defendant's Attorney. 


33 (Endorsed:) U.S. circuit court. Augustus Schell ads. Armand 

La Chaise et als. Certiorari No. 5. Theodore Sedgwick, def’t’s 
att’y. Sir: Take notice that the within is a copy of a certiorari issued 
out of the circuit court of the United States for the southern district. of 
New York, New York. Yours, &c., Theodore Sedgwick, def’t’s att’y. 
A. W. Griswold. 


34 U. S. circuit court. 


ARMAMD LACHAISE, Victor FaucHf, ee 
M. A. Sorchan & J. L. Allien, (5) 
vs. 
AuG. SCHELL. 


SOUTHERN District oF NEW YORK, ss: 

The above plaintiffs come here into court, and by A. W. Griswold, their 
attorney, suggest and give the court now here to understand and be in- 
formed that heretofore, to wit, on the 1st day of October, 1859, last past, 
an action was commenced in the superior court, according to the laws of 
the State of New York and the rules and practice of said court in such 
case made and provided, in favor and in the name of the said plaintiff, 
against the defendant herein, upon and for the same cause of action here- 
inafter set forth, and the summons therein was filed in the clerk’s office of 
the said superior court on the day of . That the defendant 
afterwards, by J. I. Roosevelt, his attorney, duly appeared in said action, 
and such proceedings were thereupon had that afterwards, and on the 
8th day of December, in the year of our. Lord one thousand eight hun- 
dred and 59, the said action was in due form of Jaw removed by writ of 
certiorari for further presecutiun and the-+trial into this court, according 
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to the act of Congress in such case made and provided ; and the clerk of 
the said superior court did thereupon return the said writ, with the sum- 
mons aforesaid, and did file the same in this court, according to the course 
and practice of this court, which allegations and suggestions the defend- 
ant does not deny, but admits the same to be true. 

Wherefore, let the further proceedings and trial in this action against 
the defendant be continued in this court. 

And the plaintiffs, according to attorney aforesaid, complain of the de- 
fendant herein in a plea of trespass on the case. 

For that whereas the said defendant, on the Ist day of October, one 
thousand eight hundred and 59, at the city of New York, in the southern 
‘district aforesaid, was indebted to the said plaintiffs in the sum of five thou- 
sand dollars, lawful money of the United States of America, for money 
before that time lent and advanced by the said plaintiffs to the said de- 
fendant and at the special instance and request of said defendant. And 
for other money by the said plaintiffs before that time paid, laid out, and 
expended for the said defendant and at the request of the said defendant, 
And for other money by the said defendant before that time had and received 
to and for the use of the said plaintiffs; and being so indebted, the said 
defendant, in consideration thereof, afterwards, to wit, on the same day 
and yeer, and at the place aforesaid, undertook, and then and there faith- 
fully promised the said plaintiffs well and truly to pay unto the said 

laintiffs the said sum of money in this count mentioned when the de- 
ndant should be thereunto afterwards requested ; and whereas also the said 
defendant afterwards, to wit, on the same day and year, and at the place 
aforesaid, accounted together with the said plaintiffs of and concern- 

35 ing divers other sums of money before that time due and owing 
from the said defendant to the said plaintiffs and then and there 

being in arrear and unpaid, and upon such accounting the said defendant 
then and there was found to be in arrear and indebted to the said plain- 
tiffs in the further sum of five thousand dollars of lawful money as afore- 
said ; and being so found in arrear and indebted to the said plaintiffs, the 
said defendant, in the consideration thereof, afterwards, to wit, on the same 
day and year, and at the place aforesaid, undertook and ‘then and there 
faithfully. promised the said plaintiffs well and truly to pay unto the said 
plaintiffs the said sum of money last mentioned when the said defendant 


- should be thereunto afterwards requested. 


Nevertheless, the said defendant (although often requested, &c.,) has 
not yet re the said several sums of money above mentioned, or any or 
either of them, or any part thereof, to the said plaintiffs, but to pay the 
same, or any part thereof, to the said plaintiffs the said defendant has 
hitherto wholly refused, and still does ‘refuse, to the.damage of the said 
plaintiffs of five thousand dollars, and thereof the plaintiffs bring suit, &c. 

A. W. GRISWOLD, 
PU ffs’ Attorney, 60 Wall St. 


(Indorsed:) U. S. circuit court. Lachaise, Fauché & Co., vs. Aug. 
Schell. Declaration 5. Wm. H. Dickinson, pl’ffs’ att’y. Please take 
notice, that on filing a declaration in this cause, with a copy whereof 
you are hereby served, a rule has been entered in the book of common 


-» fules, kept in the office of the clerk of this court, at the city of New York, 
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requiring the within-named defeudant to plead to said declaration in 
twenty days after service of copy thereof and notice of said rule or judg- 
ment on his attorney. New York, , 188 . Wm. H. Dickinson, 
pl’ffs’ att’y. Service of a copy of within is admitted. J. I. Roosevelt. 


36 U. S. circuit court, southern district of N ew York. 
AvuGustus SCHELL 
: ads. pei . Plea. 
ARMAND La CHAISE, Victor FAUCcHE, 
M. A. Sorehan & J. L. Allien. } 


And the said defendant, Augustus Schell, by James I. Rovsevelt his 
attorney, comes and defends the wrong and in jury, when, &c., and says, that. 
he did not undertake and promise in manner and form, as the said plain- 
tiffs in this suit have above thereof declared against the said defendant, 
and of this he puts himself upon the country, and the said plaintiffs do the 
like, &e. 

; JAMES I. ROOSEVELT, 
Def’ts Atty. 

To A. W. GRISWOLD, Esq,., 
Pls. Atty. 


(Endorsed :) U.S. circuit court. Augustus Schell, ads., Armand Lachaise 
etals. Plea. J. I. Roosevelt, att’y for-det’t, No. 5: You will please take 
notice that the plea of the det’t in the-above cause, of which the within is 
a copy, was this day filed in the office of the clerk of the U. S. circuit court 
for the southern district of New York. New York, June 11, 1860, 
Yours, &c., J. I. Roosevelt, Def’t’s Att’y. To A. W. Griswold, esq., 
pl’f’s att’y. Rec'd June 11, ’60. 


37 N. Y. su’erior court. 
J. L. Allien. 


against ! 
Avucustus SCHELL. J 


Summons for money demand 


Victor Faucuf, M. A. SorcHAN, 6 
on contract. 


To the above-named defendant: 


You are hereby summoned and required to answer the complaint in this 
action, which will be filed in the office of the clerk of the superior court of 
New York City, at the City Hall in said city, and to serve a copy of your 
answer to the said camplaint on the subscriber at his office, No. 60 Wall 
st., said city, within twenty days after the service of this summons on you, 
exclusive of the day of such service; and if you fail to answer the said 
complaint within the time aforesaid the plaintiff in this action will take 
judgment against you for the sum of three thousand dollars, with interest 
from the first day of November, one thousand eight hundred and fifty-nine, 
besides the costs of this action. 

Dated New York, Feb. 3d, 1860. - 

: - A. W. GRISWOLD, 
Plaintiff’s Attorney, 60 Wall Street. 
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e 
(Endorsed :) New York superior court. Victor Fauché et al. against ’ 
Augustus Schell. Summons. New York, 1860. Due service of a copy ; 
of the within is hereby admitted. Served copy ef withinon Augus- ‘ 

38 tus Schell esq., collector at custom-house, this 3d day of February, 

1860. John J. Cullen. 

The Presedint of the United States of America to the justices of the su- ‘ 
perior court of the city of New York, greeting : \ ° 

‘ We, for certain reasons, being desirous that our circuit court of the 
& United States for the southern district of New York, in the second cir- 
3 cuit, shall be certified of a certain cause commenced before you against ° 
a Augustus Schell, defendant, by Victor Fauché, A. M. Sorechan, & J. L. , 
4 Allien, plaintiff, do therefore command you that the record and proceed- ‘ 

ee ings in the said cause you distinctly and openly send to the said circuit 
court, at the city of New York, on the twelfth day of April, A. D. 1860, 
as fully and amply as the same are remaining before you, by whatever 
at names the said parties may be called therein, together with this writ, that : 
ps our said court may cause to be further done thereupon what of right ought ° 
| to be done. : é 

Witness, Roger B. Taney, esquire, Chief Justice of the Supreme Court 

of the United States, the second day of April, in the year one thousand 

eight hundred and sixty. 
[L. 8. ] KENNETH G. WHITE, : 
Clerk. e 
JAMES I. ROOSEVELT, ° 
Defendant's Attorney. : 
39 (Endorsed:) 17.S. circuit court. Augustus Schell, ads., v. Fauché 


etal. Certiorari. No.7. James I. Roosevelt, def’t’s att’y. To 
A. W. Griswold, esq., sir, take notice, that the within is a copy of a cer- 
tiorari this day issued out of the circuit court of the United States for the 
southern district of New York. New York, April 2, 1860. Yours, &c., . 
James I. Roosevelt, def’t’s att’y. 


40 U. S. circuit court. 


Victor F'avcue, M. A. Sorcuan, J. L. ALLIEN, ° 

vs. : 

AuG. SCHELL. . ‘ 

= ee ) 
ay SOUTHERN District oF NEw YORK, 8s.: ee 

13 The above plaintiffs come here into court, and by A. W. Griswold, their ‘ 


attorney, suggest and give the court now here to understand and be in- 
formed that heretofore, to wit: On the 3d day of Feb’y, 1860, last past, 
an action was commenced in the superior court, according to the laws of 5 
the State of New York, and the rules and practice of said court, in such 
case made and provided, in favor and in the name of the said plaintiffs, 
against the defendant herein, upon, and for the same cause of action here- 
inafter set forth, and the summons therein was filed in the clerk’s office ° 
of the said superior court on the day of ; that the defendant : 
afterwards, by J. I. Roosevelt, his attorney, duly appeared in said action, i 
and such proceedings were thereupon had ; that afterwards, and on the 4th ‘ 
_ day of April, in the year of our Lord one thousand eight hundred and 
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60, the said action was in due form of law removed by writ of certiorari 
for further prosecution and the trial into this court, according to the act of 
Congress in such case made and provided; and the clerk of the said 
superior court did thereupon return the said writ with the summons afore- 
said, and did file the same in this court, according to the course and practice 
of this court, which allegations and suggestions the defendant does not 
deny, but admits the same to be true. 

Wherefore, let the further proceedings and trial in this action against 
the defendant be continued in this court. 

And the plaintiffs, according to attorney aforesaid, complain of the de- 
fendant herein in a plea of trespass on the case. 

For that whereas the said defendant on the 3rd day of Feb’y, one thou- 
sand eight hundred and 60, at the city of New York, in the southern 
district aforesaid, was indebted to the said plaintiffs in the sum of three 
thousand dollars, lawful money of the United States of America, for 
money before that time lent and advanced by the said plaintiffs to the said 
defendant, and at the special instance and request of said defendant ; and 
for other money by the said plaintiffs before that time paid, laid out, and 


expended for the said defendant, and at the request of the said defendant. 


And for other money by the said defendant before that time had and re- 
ceived to and for the use of the said plaintiffs; and, being so indebted, 
the said defendant, in consideration thereof, afterwards, to wit: On the 
same day and year, and at the place aforesaid, undertook, and then and 
there faithfully promised the said: plaintiffs well and truly to pay unto the 
said plaintiffs the said sum of money in this count mentioned, when the 
defendant should be thereunto afterwards requested. And whereas also 
the said defendant afterwards, to wit: On the same day and year, and at 

the place aforesaid, accounted together with the said plaintiffs of 
41 and concerning divers other sums of money before that time due 

and owing from the said defendant to the said plaintiffs, and then 
and there being in arrear and unpaid, and upon such accounting the said 
defendant then and there found to be in arrear, and indebted to the said 
plaintiffs in the further sum of three thousand dollars of lawful money 
as aforesaid ; and being so found in arrear, and indebted to the said plaint- 
iffs, the said defendant in the consideration thereof, afterwards, to wit: 
On the same day and year, and at the place aforesaid, undertook, and then 
and there faithfully promised the said plaintiff well and truly to pay unto 
the said plaintiffs the said sum of money last mentioned, when the said 
defendant should be thereunto afterwards requested. 

Nevertheless, the said defendant (although often requested, &c.), has not 
yet paid the said several sums of money above mentioned, or any or either 
of them, or any pari thereof, to the said plaintiffs, but to pay the same, 
or any part thereof, to, the said plaintiffs the said defendant has hith- 
erto whollv refused, and still does refuse, to the damage of the said 
plaintiffs of three thousand dollars, and thereof the plaintiffs bring suit, &e. 

| A. W. GRISWOLD, 
Atty for plaintiffs, 60 Wall st. 


(Indorsed :) U.S. circuit court... Victor Fanche et al., vs. Aug. Schell. 
Declaration. N.7. Wm. H. Dickinson, pl’ffs’ att’y. Please take notice, 
that on filing a declaration in this cause, with a copy whereof you are 
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hereby served, a rulé has been entered in the book of common rules, 
kept in the office of the clerk of this court, at the city of New York, re- 
quiring the within-named defendant to plead to said declaration in twenty 
days after service of copy thereof, arid notice of said rule or judgment on 
his attorney. New York. Wm. H. Dickinson, pl’ffs’ att’y. 
copy of within is admitted. J. I. Roosevelt. 
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Service of a 


U.S. circuit court, southern district of New York. 

AUGUSTUS SCHELL 

ads. Plea. 
Vicror Faucueé, M. A. Sorcuan, J. lL. ALLIEN. 

And the said defendant, Augustus Schell, by J. I. Roosevelt, his attor- 
ney, comes and defends the wrong and injury, when, &e., and says that he 
did not undertake and promise, in manner and form, as the said plaintitts 
in this suit have above thereof declared against the said defendant, and of 
this he puts himself upon the country, and the said plaintiffs duth the 


like, &e. 


J. I. RoosEVELT, 
Def’ts’ Att’y. 
To A. W. GRISWOLD, Esq., 
PUf’s Atty. 

(Endorsed :) U.S. circuit court, Augustus Schell ads. Victor Fauché 
etal. Plea. J. I. Roosevelt, att’y for def’t. (No. 7.) You will please 
take notice, that the plea of the def’t in the above cause, of which the 
within is a copy, was this day filed in the office of the clerk of the U. S. 
circuit court for the southern district of New York. New York, June 2, 
1860. Yours, &c., J. I. Roosevelt, defts’ att’y. To A. W. Griswold, esq., 
pl’ff’s att’y. 


43 U. S. circuit court, southern district of New York. 


1. ARMAND LACHAISE, VICTOR FAUCcHE, MAr- 
ius A. Sorchan, and Julien L. Allien (O. S. 394 
vs. ‘Peper: 


AUGUSTUS SCHELL. 
2. THE SAME 
v8. O. S. 35. 
THE SAME. 
3. THE SAME ) 
8, QO. S. 152. 
THE SAME. 
4, THE SAME 


vs. lo S. 188. 
THE SAME. } 


5. THE SAME 
v8. O. S. 262. 
THE SAME. 


On reading and filing the foregoing affidavit of Victor S. Allien ; 
44 Now, on motion of Almon W. Griswold, attorney for plaintiffs, 


EPS a 
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Stewart L. Woodford, esquire, U. S. district attorney, appearing for the 


defendant : 


It is ordered, that each of the above-entitled actions be continued in the 
name of Victor Fauché and Marius A. Sorchan, plaintiffs 


Dated Oct. 6th, 1880 


Consented to. 


(Endorsed :) U.S. cireuit court, so. dist. of New York. 
et al. vs. Augustus Schell & 4 other cases. 


in name of V. Fauché et al., pl’ffs. 
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America for 


Sam’L BLATCHFORD. 


STEWART L. 


WoopForD, 
U.S. Atty. 


A. Lachaise 


Order continuing actions in 


A. W. Griswold, pl’ff’s att’y. 


At a stated term of the circuit court of the United States of 
i the southern district of New York, in the second 


circuit held at the United States court rooms, in the city of New York 


on the 27th day of October 
- eight hundred and eighty-one. 


Present : The Honorable } 


Vicror FAUCHE ET AL. 
Us, 


O.S 
AvuGuUsTUS SCHELL. 


SAME 
Us, 


O. 8S. 35. 
SAME. 


US, 
SAME. 


SAME 
Us. 


O.S. 188. 
SAME. 


SAME 
“SAME 


vs. O.S. 424. 
SAME. 


On motion of A. B. Herrick, esq., assistant U 


, in the year of our 


O. S. 152: 


Lord one thousand 


Nathaniel Shipman, district judge. 


. S. attorney, A. W 


Griswold, esq., plaintiff's attorney, appearing in opposition thereto: It is 
Ordered, that the five above-entitled actions be consolidated into one ac- 
tion, to be known as “ Victor Fauché et al. vs. Augustus Schell, O. S. 324,” 


the date of issue to remain the same. 
Dated October 27th, 1881. 
(Signed) 


Certified copy. 


N. SHIPMAN. 


(Endorsed :) U. S. circuit court, so. dist. of New York. Victor Fauché 
et al., & other cases, vs. Augustus ‘Schell. 
art L. Woodford, U.S. attorney. 


Order. 


Stew- 
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46 United States circuit court, southern district of New York. 


Vicror FAuUCcHE ET AL. 
US, a Q, S. 324. 
Av@eustus SCHELL. j 


Victor FAUCHE ET Al. ) 
v8. > O.S. 265 (and other cases). 
AuGustus SCHELL. 


On reading and filing the annexed communication, addressed to the 
United States attorney for the southern district of New York by the exec- 
utors under the last will and testament of Augustus Schell, deceased, dated 
May 8th, 1884, and on reading and filing the annexed consent of the attor- 
neys for the respective parties to the above-entitled actions, dated May 8th, 
1884, and after reading and filing the certificate, dated April 14th and 
24th, 1884, respectively, of the clerk to the surrogate’s court, referred to 
in the above-mentioned consent, now, on motion of Elihu Root, United 
States attorney, attorney for the detundaate | in each of the shove-catitied 
actions, 

It is ordered, That Robert Schell, James W. Fellows, and Edward 
Schell, executors under the last will and testament of Augustus Achell, 
deceased, be, and they are hereby, substituted as defendants in each of the 
above-entitled actions in the place and stead of said Augustus Schell, de- 
ceased. 

Dated New York, May 13th, 1884. 

Wm. J. WALLACE. 


47 (Endorsed :) O. 8S. 324 & 265, U.S. circuit court, south. dist. 
of New York. Victor Fauché et al. vs. Robert Schell et al., exrs., 

&c. Same vs. Same; order substituting executors as defendants. Elihu 
Root, def’t’s att’y. 


48 U. S. cireuit court, southern district of New York. 
Victor FAucHE ET AL 
Us, : QO. S. 324. 
RosBertT SCHELL, ET AL., EXRS. 
Vicror FAUCHE ET AL ) 
U8. - QO, S. 265. 


Roser Sc HELL, ET AL., EXRS. 


On motion of A. W. Griswold, attorney for plaintiffs, Stephen A. 
Walker, esq., U.S. attorney, appearing for the defendants, it is 
Ordered, That the two above actions be consolidated into one action, to 
be known as O. S. 324, the date of issue to remain the same. 
Dated June 15th, 1887. 
Hoyt H. WYrEELER. 
I consent to the above order. 
STEPHEN A. WALKER, 
U. S. At?y & Att'y for Deft’s T. G. 
(Endorsed): O. S. 324 & 265, U. S. circuit court so. dist. of New 
York. Victor Fauché et al. vs. Robert Schell et al., exrs. &c., and action 


No. O. 8S. 265. Order consolidating actions and consent (certified copy). 
A. W. Griswold, pl’ff’s att’y. 


ele e@e* ee 


es 


oe @ 


° 
cs sn, & sf. 


VICTOR FAUCHE ET AL. VS. ROBERT SCHELL ET AL. 27 
419 Ata stated term of the circuit court of the United States of America 


for the southern district of New York, in the second circuit, 
held at the United States court rooms, in the city of New York, on 
Monday, the 17th day of October, in the year of our Lord one thousand 
eight hundred and eighty-seven, present the honorable E. Henry La- 
combe, circuit judge. 


surviving partners, 
vs. 
Ropert ScHELL, JAMES W. FELLOWS, AND 
Edward Schell, executors of Augustus Schell. — | 


Victor FavucHE AND Marius A. SorcHAN, ) 
r OLS. 324. 


Now come the plaintiffs, by A. W. Griswold, their counsel, and move 
the trial of this cause. 

Likewise come the defendants, by Henry C. Platt and Thomas Green- 
wood, assistant U.S. attorneys, their attorneys. Thereupon a jury is im- 
panneled, and the cause proceeds to trial. 

- After hearing the evidence of the parties, the argument of counsel, and 
-the instructions of the court, on Thursday, October 27th, 1887, the jury, 
by direction of the court, render a verdict o' the plaintiffs for the sum of 
fifty thousand five hundred and sixty-three 344, dollars. 

It is ordered that a certificate of probable cause be entered herein, and 
that the defendants have a stay of all proceedings on said verdict for 
sixty days. 

JOHN A. SHIELDs, Clerk. 


50 This action having been commenced in the superior court of the 
city of New York on the 10th day of September, 1857, by personal 

service of summons, and the defendant having thereafter appeared, and on 
his petition said cause having been removed into this court, issue was 
there joined on November 20th, 1857, and this action, with the five others 
therein mentioned between the same parties, after issue joined, were by 
two orders of this court, dated Oct. 27th, 1881, and June 15th, 1887, con- 
solidated into one. And said cause came on for trial before a judge of 
this court and a jury on the 17th day of October, 1887, and on the 27th 
day of October, 1887, a verdict was duly rendered for the plaintiffs for 
the sum of fifty thousand five hundred and sixty-three & ;4, dollars. 

Now, on motion of Almon W. Griswold, plaintiffs’ attorney, it is 

Ordered, That Victor Fauché and Marius A. Sorchan, surviving part- 
ners, plaintiffs, recover against Robert Schell, James W. F ellows, and Ed- 
ward Schell, executors of Augustus Schell, deceased, defendants, ‘the sum 
of fifty- three thousand four hundred and twenty & 2. dollars damages: and 
interest, and seventy-two & 53°, dollars costs, amounting in the aggregate 
to the sum of fifty-three thousand four hundred and ninety-two & 765 
dollars (53,492. 56). 

Judgment signed this 6 day of October, A. D. 1888. 

JOHN A. SHIELDS, Clerk. 


51 (Endorsed :) O. 8. 324. U.S. circuit court south. dist. of New 

York. Victor Facuhe et al., surviving partners, vs. Robert Schell 
et al., executors, &c. Judgment roll. A. W. Griswold, p’lffs’ atty. 
U.S. circuit court. Filed Oct. 6, 1888, 1 p.m. John A. Shields, clerk. 
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52 United States circuit court, southern district of New York. 


Victor FaucHE AND Marius A. SorcHAN, ) 
surviving partners of the firm of Lachaise, 
Fauche & Company, 

v8. pO. 8. 324. 

ROBERT SCHELL, EDWARD SCHELL, AND JAMES 
W. Fellows, executors of the last will and tes- 
tament of Augustus Schell, deceased. J 


Plaintiffs’ and defendants’ joint bill of exceptions 


— On the 17th, 18th, 19th, 20th, 21st, 24th, 25th, 26th, and 27th of Octo- 
ber, 1887, at a stated term of this court, begun and held on the 3rd 
Monday of October, 1887, before the Honorable E. Henry Lacombe, a 
circuit court judge, the aforesaid issue so joined as between the said par- 
ties as aforesaid, as by the record more fully appears, came on to be tried 
by a jury duly impanelled and sworn for that purpose, the said plaintiffs 
being represented by Almon W. Griswold, esq., and Almon W. Griswold, 
jr., esy., and said defendants by Stephen ‘A. Waiker, esq., United States 
attorney, and Henry C. Platt, esq., and Thomas Greenwood, esq., assistant 

United States attorneys. 
D3 In the course of the trial the said counsel for the respective par- 
ties did take and allege sundry exceptions to the rulings, instruc- 
tions, charges, and directions of the court, and to the refusal of the court 
to give certain instructions and directions to the jury, as then and there 
prayed for by them, which said exceptions are hereinafter severally set 
forth. 

To maintain the said issues upon their part plaintiffs produced testimony 
tending to show that during the years 1857-8 and 9, their firm, Lachaise, 
Fauche & Co., made sixty-two importations into the port of New York 
from France of mousseline delaines, composed wholly of worsted or 
worsted with a satin stripe. 

These importations the defendants’ testator, the late Augustus Schell, as 
collector of customs at said port, classified as delaines, and exacted thereon 
of plaintiffs said firm duty at the rate of 24 per cent. ad valorem under 
the: provision for delaines contained in Schedule C, section 2, of the act of 
March 3, 1857, 11 U.S. Statutes at Large, 192. 

Against this classification made and the rate of duty exacted by the 
collector, the plaintiffs’ firm, under the act of February 26, 1845 (5 U.S. 
Statutes at Large, 727), made certain protests, claiming at the trial that 
the importations being mousseline delaines were under the act of 1857, 
dutiable at 19 per cent. ad valorem as “manufactures of worsted, or of 
which worsted shall be a component material not otherwise provided for.” 
This suit was brought to recover the excess of duties exacted above 19 per 

cent. ad valorem on these importations. 
o4 [t appeared that under the laws in force at the time the impor- 
tations in suit were made. 

Section 1 of the act of March 3, 1851 (9 U.S. Statutes at Large, p. 629), 
provided that “In all cases where there is or shall be imposed any ad 
valorem rate of duty on any goods, wares, or merchandise imported into 
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the United States it shall be the duty of the collector, within whose dis- 
trict the same shall be imported or entered, to cause the actual market 
value or wholesale price thereof at the period of the exportation to the. 
United States in the principal markets of the country from which the same 
shall have been imported into the United States to be appraised, estimated, 
and ascertained, and to such value or price shall be added the costs and 
charges, except insurance, and including in every case a charge for com- 
missions at the usual rates, as the true value at the port where the same 
may be entered, upon which duties shall be assessed.” 

Section 21 of the act of August 30, 1842 (5 U.S. Statutes at Large, p. 
565), provided that “ The collector shall designate on the invoice at least 
one package of every invoice, and one package at least of every ten pack- 
ages of goods, wares, or merchandise, and a greater number, should he or 
either of the appraisers deem it necessary, imported into said port to be 
opened, examined, and appraised, and shall order the package or packages. 

so designated to the public stores for examination.” 
55 Section 4 of the act of May 28, 1830, (4 U.S. Statutes at Large, 

410), provided that “ no goods liable to be inspected or appraised 
as aforesaid shall be delivered from the custody of the officers of the cus- 
toms until the same shall have been inspected or appraised, or until the 
packages sent to be inspected or appraised shall be found correctly and 
fairly invoiced and put up, and so reported to the collector ; provided, 
that the collector may, at the request of the owner, importer, cousignee, 
or agent, take bonds with approved security in double the. estimated 
value of such goods, conditioned that they shall be delivered to the 
order of the collector at any time within ten days after the package or 
packages sent to the public stores shall have been appraised and reported 
to the collector ; and, if in the meautime any of the said packages shall be 
opened without the consent of the collector or surveyor given in writing, 
and then in the presence of one of the inspectors of the customs, or if 
the said package or packages shall not be delivered to the order of the col- 
lector according to the condition of the said bond, the bond shall in either 
case be forfeited.” 

Section 12 of the act of August 30, 1842 (5 U.S. Statutes at Large, 
561), provided that “on and after the day this act goes into operation the 
du ies on all imported goods, wares, and merchandise shall be paid in 
cash.” 

Tt also appeared that of the Treasury regulations issued February 1, 
1857, in force at the time or said importations, article 384 provided that 
“general protests against the exaction of duties are not admissible, the law 

requiring a protest to be made to the collector of the customs in 
56 writing, subscribed by the importer, or his duly authorized agent, 

at or before payment of the duties, setting forth distinctly and 
specifically his objections to the payment of the duties demanded. <A gen- 
eral protest, it has been decided by the Department in conformity with ju- 
dicial decisions, made on any one importation, can not be taken as extend- 
ing and applying to future importations of a similar character.” 

Article 386 provided that “ protests are not to be written on the entry 
but on a separate paper, to be marked with the number of the entry to 


which it belongs and kept in a proper file-arranged for that purpose.” | 


30 ROBERT: SCHELL ET AL. VS. VICTOR FAUCHE ET AL., AND 


Article 387 provided that “‘ whenever duties are paid under protest, col- 
lectors of the customs will have the protest carefully and accurately copied 
at length in a record to be kept for that purpose, properly compared, veri- 
fied, and certified as a correct copy by the officer or officers making such 
comparison, the number and date of entry, name of importer, vessel, and 
description of merchandise in regard to which the protest is made, to be 
duly stated on the record for the purpose of identification. ‘This precaution 
is deemed necessary as well for the protection of the importer as the 
United States in the event of the loss of the original protest by accident 
or otherwise.” 

At the trial it was stipulated by and between the respective parties to 
this action that mousseline delaines, composed wholly of worsted, or of 

. worsted with a satin stripe, were under the tariff act of 1857 subject to a 

duty of 19 % as claimed by the plaintiffs. : 
57 Under a subpeena duces tecum issued on the part of the plaintiffs 

to the collector of customs, there were produced the various entries 
and invoices upon which the action was brought and the various protests 
made by plaintiffs, said firm, against the classification of the merchandise 
embraced in said entries, and the rate of duty exacted thereon upon which 
the plaintiffs relied for 1 recovery of the alleged excessive exaction. When 
the said entries and protests were offered in evidence various objections, 
hereinafter mentioned, were made by the defendants, but said objections 
were overruled and exceptions taken and the entries, 62 in number, to- 
gether with the protests, were admitted by the court. The following 
schedule shows the various importations, the character of the protests, and 
many particulars relating thereto : 


Attached, 
58 Exhibit a Date of pay- Dateofpro- Kindof pro- separate, Whether re- 
No— Name of vessel. ene ' a stag welt on corded. 
entry. | 
retin smi 6 inten A. Decatur ....| July 25,1857 July 25,1857 Specific .... Attached .. Not found. 
ides soe ined PED adeasecéo> a a’ —_ oe ee Written on Do. 
entry. 
ET ne Se. | Trenton ....... - . A ae _ Attached . Do. 
Diiieh widineiatiei | Rattler ....... . a a oe ” ..--. Written on. Do. 
entry. 
i diihidti wands Sua Morning Star..| Feb. 1,1858 Jan’y30, 1858 ee roe Attached -- Jan. 30. 
TC Admiral ....... “ Jl, * Feb. 10, * | Prospective. Feb. 10. 
Tituesccccéetes : | Logan itaesees Mch. 26, ‘ No protest. 
Bicossencecdec® | Persia .......- June 24, “ No soos. | 
Dacscveccce ---. Ariel .......... “30, ‘ | June 30, 1858 | _— er Attached ..) June 30. 
I cobsbwen de eS ae July 10, “ iJ uly eS ate heer * - | Not found. 
RTS £ Frothing. a eae a | eeneatinn te 
EE Pr diel iat +e: * | No protest. Do. 
PE - North Star..... ‘“* 21, ‘** July 21,1858 Prospective.’ Attached .. Do. 
| ee .-- | Vanderbilt ....; Aug. 3, “* | Not dated...| Specific ....; - 
i a hnkt soaks ore | Persia ........ od Ree No protest. Not found. 
i eihadbws weiss Arajo..........) ye: le | Aug. a 1858 Specific owed | Attached .. Do. 
Bee ndes cressses Galena ....... Ae ee Bene See ioe Pets. Do. 
Tid ussanenate | Saxonia........ ic “peak Whe 20; i By a ie Do. 
Ee See ae wae ade No protest. 
ee Alps ....-. re Rae “Atay No protest. ° 
itnvsssarvee: | Zurich ........ Sept.11, ‘* | Sept.10, 1858 | Specific... .. | Attached ..| Not found. 
Tp nkacees ... | North Star..... Oct. 15, “ No  eagagall 
EE” egg fiptine eid + “97, “ | Oct. 27, 1858 | Specific. ...| Attached ..| Not found. 
“ Biss <centanees | Asia .....- | Nov.12, * | Nov. 12, Peat eee | me Do. 
Vanderbit fo a ware. * " poi i Do. 
_ eee Se ee CO ae Dec. 29, 1858 | Dec. 28, 1858 | Specific ..... Attached ..| Not found. 
_ Sea : Fulton......... J an'y 6, 1859 0 protest. 
ivinunwe ssou sv kins vettie 13, No protest. 
TE cudwonvienen | Arago .........| Feb. 1, ‘ | Jan, 31,1859 | Specitic - ease] Attached . .-| Not found. 
SR EEE e | New Orleans. . ” 3 Jan’ y 29, ae Deere Do. 
ei dikcg ated dein’ | Wm. Tell ...... , ete, Weak Ross aero | - Mia Do. 
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Exhibit | Date of | petowe’ | Kind of'pes| epee | Shas 
xhibi : ate of pay- | ate o | Kind of pro-| separate, ether re- 
No. —. Name of ve ee. stent 4 | protest. | test. writhen on corded. 
| entry. 
Ts cent snes ot ME wars 4a ¥eb. 15, 18: 59 | Feb. 16,1859 | Specific. .. Separate... F eb. 16. 
eee Ul ee va 19. wit Agee Bee ny AEE THE " Sie 19. 
OF ceekatis eee | Africa ......... Bete: Tee a ae eae eee 7 oe 
| FF | Fulton......-.. 'Mch. 1, “ !Meh. 1, “ ORCI “... Mareh 7. 
Ps cenkh sed on: Es Naa ianen ee. — ~ FR ag “ had aie Bs pe (J 
Pi anesudeesnee | Alps ......--- Api. ek ae ‘“  .... Attached . Not found. 
REE SE caw | UNO . 5s .ccc- o = a pa ee = e, AY 1. 13. 
Piura ¥adanund aE co come | eS 7: * -: ae $% REIS, m fa ApL 28. 
Se ..- | Vanderbilt.....| May 23, *' No protest. 
GF: siareien wane | Hammonia..... June 6, “ No protest. | 
Dea sek awrnsinws | F. Haynie..-..-. ‘** 10, ** | Not dated ...| Specific.... | Attached... Not found. 
SO CEE OTT ES. | HarvestQueen | ‘“* 21, “ No protest. 
Eee Ocean Queen.., ‘* 23, * No protest. 
43A .........-. | Ocean Queen, | July 26, ‘ No protest. 
(amended en- | 
try). 
“eae: -  —" Sere June 30, ‘* | No protest. 
GR cctenedteci “Mary (amenced | July 19, “ | No protest. 
ntry ). 
4B. 2.0002 cwcces Vander ana * Gg *] No protest. 
Pe wa ctades aes pS BREE he 21, me No protest. | 
_ See Africa ..... Ae 7 No protest. | 
60 48....... Ocean Queen Aug. 3,1859; Aug. 3,1859 Specific..... Attached ..| Not found. 
_ (amended en- | 
try). | 
” TE seonsd «ee ea " ea + a No protest. 
CPi cawsv< elites W. Frothing- “8 “ | Aug. 5,1859 Specific. .. Attached ..; Not found. 
bam. 
SEERA SE re Vanderbilé...... “* 14"* | “* 4 “ Vs Do. 
__ Seen e T. B. Bertram. ‘“ 24, * e  2 ¥; " Do. 
SE eae | Sept. 2, °° No protest. 
_ Rae Dh 6 sete oo ae No protest. 
ree Ocean Queen - WS hee yee No protest. 
DiivetGenereus | Vanderbilt .... ‘© 27, ** | Sept. 26,1859 Specific... .- | Attached ..; Oct. 3. 
EOE  Falton..... .oo-| Oct. 12, * | | No protest. 
SP AS Africa ... .... * 31% “ FGe6.. 37, 1859 | Specific. .-.-- Attached ..; Oct. 18 
SRS Ocean Queen... ‘“ 26, * . | te | Oct. 28 
SE Bisiakes. os Ocean Queen .. Oct. 26,1859 ‘No protest. 
i psegadvees ot | Persia ........| Dec. 10, ‘* | Dec. 9, “ | Specitic eee Attached ..} Dec. 12. 
60. ...... biicebe Bremen... .... o 2 * + ee 4 _ Separate... a 
__ Se Arabia ........ ‘ Aug. 20, 1858 No protest. 
a Persia ......... Sept. 18, *‘ No prote-t. 
61 Plaintiffs then produced as°a witness in their behalf Amos A. 


Smith, who being duly sworn testified that he was a custom- 
house broker, and a member of the firm of Wiliam W. Thomas & Co., 
and had been such broker and member of such firm since the year 1854. 
That he was familiar with all the duties of customhouse brokers, and with 
the process of passing entries through the customhouse. The witness 
was then shown the entry by the Morning Star, of February 1, 1858, 
marked Exhibit 5, for identification, and having been asked to explain to 
the court and jury the process of passing an entry through the custom- 
house at the time that entry was made, testified that on presenting an 
entry to the customhouse certain papers are required, which are known as 
an entry, invoice, and bill of lading. |The entry clerk at the customhouse, 
upon the entry, the i invoice, and bill of lading, estimates and assesses the 
duty and carries the amount out on the face of the entry as in this case 
$828.72, ana gives all the papers with a permit to the merchant who pre- 
sents them all at the naval office to be countersigned or checked. After 
this is done they are again presented to the deputy collector when the 
oath to the entry is administered by him, the public store packages for 
examination are designated, and the merchant then signs a bond, which 
the collector requires, whereby the merchant obligates himself to deliver 
or return to the collector any packages that may have been delivered to 


— ee ws ra np Pee Pee eer 
VL ge eS a Se 5. ee EY . % 
Ra oe Get at ae 1 
abs ot - Sey : 

» ei 


$2 ROBERT SCHELL ET AL. VS. VICTOR FAUCHE ET AL., AND 


the merchant provided the same are wanted by the collector. The mer- 
chant then pays the duties. After the duties are paid the collector retains 
the entry and invoice and returns the permit to the merchant, 
62 © which has to be signed by the collector and navai officer. All 
the packages not ordered to public store for examination are then 
delivered to the merchant. 

When the duties are paid the collector retains the entry and invoice, 
and gives to the merchant the permit which has to be signed by the col- 
lector and naval officer. 

After an examination of the packages sent to the public store the 
appraiser makes a return of the goods as he findsthem. The invoice is 
then examined by the collector and if he finds the rate of duty returned 
' by the appraiser corresponds with the rate of duty exacted in the first 
instance, the packages are delivered to the merchant. Ifit does not agree, 
the entry is then liquidated and upon the payment of whatever may be 
found due the examined packages are delivered tothe merchant. The 
invoice shows what packages are sent for such examination and appraise- 
ment. The date of the payment of duties appears upon the face of the 
entry, and is February 1, 1858. The following is a copy of said entry: 


Exuisit No. 5. 


Entry of merchandise imported by Lachaise Fauche § Co. in the ship Morning Star, 
whereof Foster is master, from Havre. 


NEW YORK, 30, Jan’y 1858. 


Marks. Numbers. , Packages and contents. Im. | Total. 
iis assaeee 2197 & 2202 | Six cases mousseline de laines.............-... -------+ sewed 17, 933. 00 
CL. acs we cbbahebene cab esihe Jleeseuesouns | 90. 00 
eo ene eedns sneeedeleneeheenens | 18. 023. 00 
Commission 3%................ peciwakcndehee F agian silks hale 540. 69 
inlet ikcssedaactinibansvscks koscenenscans eeu nancies | 18, 563. 69 
nee 1 SF SRS Rete SMe eae NEUES MOAN Haber Rae Obes ee 
Klm 3453. 24. 82872. LACHAISE, FAUCHE & Co. 
Pd. Feb. 1. W. D. R. 
63 District and port of New York, consignee’s, importer’s, or agent’s 


oath. 


I, M. A. Sorchan, do solemnly and truly swear, that the invoice and 
bill of lading now presented by me to the collector of New York are the 
true and only invoice and bill of lading by me received, of all the goods, 
wares and merchandise, imported in the Morning Star, whereof Foster is 
master, from Havre, for account of any person whomsoever, for whom I 
am authorized to enter the same, that the said invoice and bill of lading 
are in the state in which they were actually received by me, and that I do 
not know nor believe in the existence of any other invoice or bill of lad- 
ing of the said goods, wares, and merchandise; that the entry now deliv- 
_ ered to the collector contains a just and true account of the said goods, 
wares, and merchandise, according to the said invoice and Dill of lading ; 
that nothing has been, on my part, nor to my knowledge, on the part of 
any other person, concealed or suppressed, whereby the United States may 
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be defrauded of any part of the duty lawfully due on the said goods, 
wares, and merchandise ; and that if, at any time hereafter, I discover any 
errors In the said invoice, or in the account now rendered of the said goods, 

wares, and merchandise, or receive any other invoice of the same, 
64 I will immediately make the same known to the collector of this 

district. And I do further solemnly and truly swear, that to the 
best of my knowledge and belief, Bonjour of Paris, owner of the goods, 
wares, and merchandise mentioned in the annexed entry ; that the invoice 
now produced by me exhibits the actual cost, or fair market value in France, 
of the said goods, wares, and merchandise, all the charges thereon, and 
no other or different discount, bounty, or drawback, but such as has been act- 


ually allowed on the same. 
M. A SoRcHAN. 


Sworn this 1 day of Feb’y, 1858, before me. 
S. O. Hunt, 
Collector. 


(Usual owner’s oath follows. ) 

To this entry as produced from the customhouse, attached by wafer, was 
a specific protest, duly signed by plaintiffs’ firm, of which the foilowing is 
a copy : 


NEW York, Jan’y 30, 1858. 


AUGUSTUS SCHELL, Esq., 
Collector of Customs : 


Str: We object to the classification of our “ mousseline de laines,” or 
‘“‘ worsted mousselines,” embraced in our entry per Morning Star, marked L. 
F.. Nos. 2197 a 2202, 6 cases under schedule C, thereby subjecting them toa 
duty of 24 per centum ad valorem, while we claim they are liable to 19 
per centum onlv, and for the following reasons, viz : 
Because the article of ‘‘ worsted mousseline,” or “ mousseline de laine,” 
being a manufacture composed wholly of worsted, is subject only to 
65 the duty imposed on worsted fabrics, viz: 19 per centum ; that it 
has no connection with the article denominated and known among 
merchants and dealers in the article as “ de laines,” which is specified under 
schedule C, and which is composed of a cotton warp, and a worsted weft ; 
that the article of “ mousseline de laine,” or ‘ worsted mousseline,” was 
known among merchants and dealers in the article at and long before the 
passage of the tariff act of March 3, 1857, by that name, as a manufacture 
of worsted, and as an article totally and entirely distinct from the fabric 
manufactured of worsted and cotton, known among merchants and dealers 
in the article exclusively by the title or name of “de laines ;” that the article 
known as “ mousseline de laine ” is not manufactured in this country, while 
the article known as “ de laine” is extensively produced here ; and it could 
not have been the intention of Congress to impose a cotton duty upon an 
article manufactured wholly of worsted, and which did not come in com- 
petition with an American product. 
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For these reasons we contend that we are entitled to enter and pay duty 
on the above-described goods at the rate of duty imposed on manufactures 
of worsted, and protest against the payment of a higher rate of duty. 

Yours, Xe., ; 
LACHAISE, Faucné & Co. 


Plaintiffs’ counsel then offered in evidence said entry and the protest 
attached thereto by wafer, to which the defendant’s counsel objected, 

66 on the the ground, first, that it did not appear that said protest had 
veen served upon Collector Schell, as required by the protest act of 
February 26, 1845; second, that, if so served, it did not appear that it had 
been so served at or before the payment of the duty sought to be recovered, 
as required by the same aci. 

These objections were overruled by the court, and to this ruling defend- 

-ant’s counsel duly excepted, which exception was noted and allowed. 

The entry and said protest attached thereto were then admitted in evi- 
dence and marked Exhibit 5. 

Like objections and rulings were made to each of the following impor- 
tations, wherein a protest precisely like the protest Exhibit No. 5, had been 
presented, viz: Exhibit Nos. 9, 10, 14, 16, 17, 18, 21, 23, 24, 25, 26, 29, 
30, 31, 36, 37, 38, 41, 49, 50, 51, 55, 57, 58, 59, 60, and like exceptions 
were duly taken, noted, and allowed on behalf of the defendants. 

The witness Smith was then shown an amended entry, dated July 25th, 
1857, of merchandise imported by the Anna Decatur, marked Exhibit 1, 
and, on being asked to explain the same to the court and jury, testified : 

“This paper is what is known and recognized as an amended entry. 
The entry that I held in my hand a little while ago is an original entry. 
When an original entry is lost, or cannot be found, the collector, in assess- 
ing the balance of duties that may be found due, make up—or did at that 

time make up—what is termed the amendment of the entry, which 
67 is such a paper as this I hold in my hand. This is the collector’s 

copy, and that isa duplicate copy belonging to the naval officer. 
This paper shows the amount of duty which was originally paid on the orig- 
inal entry, or on the entry which was lost. It also shows the amount of as- 
certained or corrected duty found upon liquidation. So that if we had paid 
$500 originally on the entry, and there was found on liquidation to be $490 
due, of course that entry would show that there was $10 due to the importer. 
Or, if the reverse should be the case, and he had not paid sufficient duty, 
that paper would show that fact and he would be called upon to pay the 
difference. And when paid, the fact of having been paid would be stated 
on the face of that entry by the cashier of the customhouse, whose business 
it is to receive it. This is what is known as amended entry—being the 
form which prevailed in the year 1857—certifving the payment of a cer- 
tain amount of money.” ache 

Plaintiffs then produced evidence tending to show that the original entry 
and invoice by the Anna Decatur were lost and could not be found. 

The witness Smith then testified that the amended entry by the Anna 
Decatur showed the amount of duties originally paid »n the importations 
by that vessel, and that the amount subsequently paid in addition thereto 
was $622.32, and that this amount of $622.32 was the difference between 
the duties taken at the rate of 19% and 24% ad valorem on said impor- 
tation. : 
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68 Plaintift’s counsel then produced a letter from Howell Cobb, 

Secretary of the Treasury, to plaintiffs’ firm, dated August 18, 1857, 
relating to the entry by the Anna Decatur, of which the following is a 
copy : 


Ex. No. 1 A.—E.: H. L. 


TREASURY DEPARTMENT, 
August 18th, 1857. 
GENTLEMEN: An appeal taken by you from the decision of the col- 
lector at New York, on the é@lassification of “‘ mousseline de laines ” or 
“worsted mousselines,” embraced in your entries, as follows : 


““ Protested.” July 20th, ’57, ‘‘Anna Decatur,” G. B. C. 2069 a 2071...-.. 2.2.2... 3c. 
oe Oe “4 “ Mi. BT. BOGS B BOTs. 0 ada nocd enc 3c. 
si July 27th, 57, “Argo,” L. F. 2019 a 2068........-22..-2..-. sons euen 50ce. 
a ‘¢ Trenton, G. B. C. 2076 a 2086 .... 2.2... ..-2-.2-..- lle. 

a “ oe Bie. Win WE We EP wi wc cccic ease #e0e eae 25 

yee, + Boatibes, Li. F. BEGG GG oc cwser csaces vse seas 42 


under schedule C, thereby subjecting to a duty of 24 per cent. ad valo- 
rem, is received, and you are hereby informed that the decision of the col- 
lector is affirmed. 

Very respectfully, your ob’t serv’t, 

HowELyi Copp, 
Seeretary of the Treasury. 
Messrs. LACHAISE, FAUCHE & Co., 

New York. 


69 And having proved the signature thereto to be the signature of 

said Howell Cobb, offered the same in evidence, and stated that he 
ought to make this explanation in order that the court might understand 
the letter. ‘The fifth section of the tariff act of 1857 contained the pro- 
vision that the decision of the collector as. to liability to duty or exemption 
therefrom of any merchandise should be final and conclusive, unless a pro- 
test was made in writing within a certain length of time, and unless an 
appeal shall be made to the Secretary of the Treasury within thirty days 
after the entry ; and then the decision of the Secretary of the Treasury 
should be final unless suit was brought within thirty days after the decis- 
ion. We made an appeal to the Secretary of the Treasury on these im- 
portations ; the Secretary sent our appeal to the collector of customs to 
ascertain whether we had made any protest, because if we had made no 
protest then the decision of the collector was final. If we had madea pro- 
test then the Secretary’s answer was to be delivered to the importer. This 
is the answer we received to the appeal made on this very entry and cer- 
tain other entries. You will see by it that the Secretary admits that we 
paid the duties under protest.” 

To the admission in evidence of this letter, defendant’s counsel objected 
on the ground, first, that it was irrelevant and immaterial and also incom- 
petent ; second, that the act of 1857 as to protests has no relevancy, the 
Supreme Court having decided in Watson vs. Barney, 92 U. 8., 449, that 

that act applied only to cases where there was a contention 
70 between the importer and collector as to whether goods were subject 
to some duty or exempt from all duty. These objections the court 
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overruled, and to this ruling defendant’s counsel excepted, which exception 
was duly noted and allowed. Thereupon said letter was admitted in evi- 
dence and marked Exhibit 1 A. 

Plaintiffs’ counsel then offered in evidence the amended entry by the 
Anna Decatur and the protest attached thereto, duly signed by plaintiffs’ 
firm, the same being so attaehed to the entry when produced from the 
customhouse. : 

To the admission in evidence of this protest, the defendant’s counsel 
objected, on the ground, first, that it did not appear that said protest was 
ever served upon the collector ; second, that if it was so served, that it did 
not appear that it was so served at or before payment of the duties sought to 
be recovered, as required by the aforesaid protest act of 1845. These ob- 
jections were overruled by the court, and to this ruling defendant’s counsel 
excepted, which exception was duly noted and allowed. Thereupon the 
said amended entry by the Anna Decatur, and the protest attached thereto, 
was duly admitted in evidence, and marked Exhibit 1. The following are 
copies of said amended entry and protest: 


Exuisit No. 1.—S. I. L. 


‘ 


CUSTOMHOUSE, New York, July 25, 1857. 


Amendment of an entry of merchandise, imported by Lachaise Fauche & Co., in the ship 
Anna Decatur, — master, from Havre, arrived June 1857. 


Original eutry on file of vessel. 


71 Amount of duty paid, $3098.52 on the July, Ist, 1857. 
Mousseline de laine: 
ih nati tata date dhhs +dedsupheees Heebse ue 6 Ne-56e'e 494, 67 
i i , nvhe se sees ve dben CoNweE cob abe wo sets Sobse8 622, 32 
129. 65 
H. C. H. 


Say 540. a 24 %, 129.60. 
Pd. 25 July. W. R. 


Protest on Exhibit No. 1. 


“NEW York, July 25, 1857. 
“ AuGusTUS SCHELL, Esq., 
Collector of the Port of New York: 


Str: We hereby protest against the payment of a duty of twenty-four 
per cent. charged by you on worsted stuff goods, claiming that under ex- 
isting laws said goods are only liable to a duty of nineteen per cent. as 
manufacture of worsted. We pay the amount exacted by you to obtain pos- 
session of the goods, claiming to have the difference refunded. 

: LACHAISE, FaucHE & Co.” 


Plaintiffs’ counsel then offered in evidence the entry by the Argo of July 
29, 1857, Exhibit No. 2, and the protest written thereon. To the intro- 
duction in evidence of this protest defendants’ counsel made the 

72 same objections as were made to the introduction in evidence of the 
protest attached to Exhibit 1, and the additional objection that the 
protest did not distinctly and specifically set forth the grounds of the ob- 
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Jection to the-payment of the duties sought to be recovered as required by 


the aforesaid protest act of 1845. The court overruled these objections. 
To this ruling defendants’ counsel excepted, which exception was duly 
noted and allowed. Thereupon said entry with the protest written thereon 
were admitted in evidence and marked Exhibit No. 2. The following are 
copies of said entry and protest : 


EXHIBIT No. 2. 


Entry of merchandise imported by Lachaise, Fauche § Co. in the ship Argo, whereof Bal- 
lard is master,, from Havre. 


NEW YORK, July 27, 1857. 


Marks. Numbers. Packages and contents. Im. Total. 
oS eeeer 2019 a 2068 Fifty cases worsted mousselines de laines ............... Paris. 87, 131. 40 
Charges l5ea...... ‘cones ‘PM aPeHe ees uendehssaseesesseneal +tasebee 750. 00 
87, 881. 40 
Com. 3 per cent .......-.....-2--- iveé bedeuathetnedwantens wenesees 2, 636. 43 
PRD canchandkeks senkentscutadebebbnnewaneodesielteabewaln 90, 517. 83 


— cen ee —— _ $$ 


16,836. 24. 4, 040. 64. 

Pd. July 29. J. H. 

Liq. Aug. 10, °57. 
LACHAISE, FAUCHE & Co. 


Protest on Exhibit No. 2. 
New York, July 27, 757. 


Avueustus ScHELL. Esqr., 
Collector of the Port of New York. 


Str: We hereby protest against the payment of a duty of 24 per 

73 cent. charged by you on worsted stuff goods, claiming that under 

existing laws said goods are only liable to a duty of 19 per cent. 

as a manufacture of worsted. We pay the amount exacted to obtain pos- 
session of the goods, claiming to have the difference of duty refunded. 

Yours respectfully, 

| LACHAISE, FaucHE & Co. M. 


Plaintiffs’ counsel then offered in evidence the entry by the Trenton, 
July 29, 1857, marked Exhibit 3, and the protest written thereon, and the 
invoice of the goods mentioned therein. 

To the admission in evidence of this protest defendants’ counsel made 
the same objection as was made to the admission in evidence of protest of 
Exhibit No. 2. ‘These objections were overruled by the court, and to this 
ruling defendant’s counsel excepted, which exception was duly noted and 
allowed. Thereupon the suid entry and protest and invoice by the Tren- 
ton were admitted in evidence, and marked Exhibit No. 3, of which the 


following are copies. 


74 


Entry of merchandise imported by Lachaise, Fauche § Co. in the ship Trenton, whereof 
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-Exuisit No. 3. 


Green is master, from Havre. 


NEw YOrkK, July 27, 1857. 


Marks. Nos. | Packages and contents. | 19 | 24 Total. 
| 
| | 
GBC 2076-2066) Thirteen cases worsted 
LF 9087-20885} mousseline delaines ..... 8: Bae Sapte re 26, 700.10 | 
*2089 | One do. i... os een naenoeslinenéesseecs , 960. 1 
*2000 | One do. do. Mes. an? Leeann cones 4, 152. 15 
2091 to 2112 | Twenty-two do. =| cnn nnn een nne| ones eevee 39, 743. 00 
2113 to 2115 | Three do AIRES: ROARS Sipe OSs 9,493 55 
| Charges .... 2.2.22. 2-0. n ee | cee ee cece cel ee secs coeeee 695. 60 
84, 754. 55 
| Discount........-...2..-2.-|eoeeee+---e- Saegeeiochaste 3, 614. 05 
| | 81, 140. 50 
CG BOOBS vinci viccoscslccessnedsencdspees sosiass : 
Coma, 3 POP COREG onc kcdc ccnp feonceccocacshudcces eceees 2, 430. 
84, 170. 50 84, 170. 50 
L&F 5819 | One case silks, Lyons......| 3,965.30 
Com'n 2\per cent........... 79. 00 
SIS bnind nice sddbo ccnesd 15. 00 4, 059. 30 4, 059. 30 
Francs...........----.....- 4, 059.30 | 83, 170. 50 | 88, 229. 80 
i 
*Am’d Aug. 17, '57, ref. Cmf. cs. worsteds. I.M G 
§38...... _ SPER 672. 22 $755 $15, 656 
12, 873...... Bh cues 38, 089. 52 2, 783 2, 783 
E. M. E.$3, 761. 74 $3,535 $12, 873 
Refunded excess Aug’t 21, 1857. 
P’d July 29. J.H. 
LACHAISE, FAUCHE & Co. 


75 Protest on Exhibit No. 3. 


AveustTus SCHELL, Esq’r : 


New York, July 27th, 1857. 


Sir: We hereby protest against the payment of a duty of 24 per cent- 
charged by you on worsted stuff goods, claiming that under existing laws 


_ said goods are only liable to a duty of 19 per cent. 
exacted to obtain possession of the 


of duty refunded to us. 
Yours, respectfully, 


We pay the amount 


goods, claiming to have the difference 


LACHAISE, FaucHE & Co. 


The invoice of the goods in suit per the Trenton designated said goods 

as “ mousseline delaines.” 

76 Plaintiffs’ counsel then offered in evidence entry per the Rattler, 

a July 29, 1857, Exhibit 4, and the protest written thereon. To the 

admission In evidence of this protest defendants’ counsel made the same 

_ os ange as last stated. These Hs par the court overruled, and to this 
ruling 


defendants’ counsel excep 


, which exception was duly noted and 
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copies : 


Exnuyisit No. 4. 


Entry of merchandise imported by Lachaise, Fauche § Co. in the ship Rattler, whereof 


Almy is master, from Havre. 
NEW YORK, July 27, 1857. 


| 


Marks. | Nuwmbers. | Packages and contents. Tm. 


| Total. 
L.F. | 211682156 | Forty-one cases worsted mousseline de laine .... .......... Paris | 74, 022. 75 
2157 | One ES a eee Sas 5 Lae aE Rap COMER pStrU pie STE ots = | 3, 181. 85 
| GCRBOD chicos ccc ccs cgecnkcee ces ccgveucetcuptogens'sseacheseoqus eer: ee 
| 77, 914. 60 
TI ins citi ncaldiéd Kabidd 606 Sab dp dh teed ew ahdadtnasd ae , 243. 
74, 670. 70 
NG BE snk cece occ oudnnkaupkicdadasedaebbekeckdeensalxdaamien 630. 
75, 300, 70 
POUR, SOW CONG. 5 wins stein ck cseedsws vecdccesopasexausns cbetivonsaacs 2, 259. 00 
| 
| WN cles chintie-ctrei ac: nepussaessdnbndne knindek~ae-cbascdncannhenek ile 77, 559. 70 


LACHAISE, FAUCHE & Co. 
14426. 24. 3,462.24. 
P’d July 29. J. H. M. 


77 . Protest on Exhibit No. 4. 


New York July 27th, 1857. 
AvuGusTuS SCHELL, Esq. : 


Sir: We hereby protest against the payment of a duty of 24 % charged 
by you on worsted stuff goods, claiming that under existing laws said 
goods are only liable to a duty of 19 %. -We pay the amount exacted to 
obtain possession of the goods, claiming to-have the difference of duty re- 
funded to us. 

Yours, respectfully, 
LACHAISE, FAUCHE & Co. 


Plaintiffs’ counsel then offered in evidence entry, invoice, and protest by 
the-Admiral, of February 11, 1858, marked Exhibit 6, the invoice of the 
merchandise mentioned therein, and the protest attached by wafer to said 
entry : 

The protest in this instance consisted of two forms of protest, one printed 
on white, being like Exhibit No. 5, but unsigned, and the other on blue 
paper, the latter being pasted to the former and signed by plaintiffs’ said 
firm. The two printed papers thus pasted together and signed, as afore- 
said, were attached to the entry by a wafer and, read together, made the 
following form of protest : 


“NEw York, Feb’y 10th. 
Aveustus SCHELL, Esq., 7 


Collector of Customs : 
Sir: We object to the classification of our “ mousseline de 
78 laines,” or ‘‘ worsted mousselines,” embraced in our entry per 


marked L. F., Nos. 2164a 2196 under schedule C, thereby 
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allowed. Thereupon the said entry and protest by the Rattler were ad- 
mitted in evidence and marked Exhibit 4, of which the following are 


oon 
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subjecting them to a duty of 24 per centum ad valorem, while we claim 
they are liable to 19 per centum only, for the following reasons, viz : 
Because the article of ‘‘ worsted mousseline ” or “ mousseline de laine,” ' 
being a manufacture composed wholly of worsted, is subject only to 
the duty imposed on worsted fabrics, viz: 19 per centum ; that it has : 
no connection with the article denominated and known merchants J : 
and dealers in the article as ‘‘ de laines,” which 1s specified under Schedule ‘ 
C, and which is composed of a cotton warp and a worsted weft; that the 
article of “ mousseline de laine,” or ‘“‘ worsted mousseline,” was known 
among merchants and dealers in the article, and long before the passage — 
of the tariff act of March 3d, 1857, by that name, asa manufacture of ° 
‘worsted, and as an article totally entirely distinct from the fabric : 
manufactured of worsted and cotton, known among merchants and dealers 
in the article exclusively title or name of “de Jaines ;” that the article 
known as “mousseline de laine” is not manufactured in this country, 
while the article as “de laine” is extensively produced here; and it 
could not have been the intention of Congress to impose a cotton duty upon 
an manufactured wholly of worsted and which did not come in com- 
petition with an American product. 
For these reasons we contend that we are entitled to enter and pay duty 
on the above described goods at the rate of duty imposed manufac- 
tures of worsted, and protest against the payment of a higher rate of 


oe 


duty. . 

79 Sir: We protest against paying duty on two and a half per ° 
centum or three per centum commissions as charged on the mer- == 

chandise embraced in the annexed entry, believing by law said goods are , 1 


liable only to duty on two per centum commission, that being the usual 
rate of commission in the principal markets of the country from which 
said merchandise is imported. e claim that we ought not to be preju- 
diced by the fact that two and a half per centum or three per centum is 
charged on the invoice, because that rate has been added by the consignor 
to conform to the requirements at the custom-house, and not because such 
comunission was paid, or was the usual rate in the market whence the mer- ‘ 
chandise is imported. 
_ We also protest against being compelled to pay duty on commission 
computed on the “ charges ” or expenses on the merchandise embraced in 
__ the annexed entry, believing commission is chargeable only on the cost of 
or market value of said merchandise without the “ charges.” | 
-. We also protest against paying fees for oaths to entries, stamps on in- 
voices, and orders from one department of the custom-house to another, 
-__ believing there is no provision of law requiring us to pay the same ; and 
- we pay the amount exacted on this entry in order to get possession of the 
goods. You are hereby notified that we desire and intend this protest to 
apply to all future similar importations made by us. 
(A. W. G.) | 
LacHAIsE, Faucnt & Co. 


80 To the admission in evidence of this protest, defendants’ counsel 
4 se made the same objections as were made to the admission in evidence 
of the protest attached to Exhibit I, and the further objection that the ad 
protest, as to delaines, appears never to have been daaid, and that the : 
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signature to the charges and commission prctest printed on said blue paper 
is not a signature to the delaine protest as required by the aforesaid protest 
act of 1845. These objections the court overruled, and to this ruling de- 
fendants’ counsel excepted, which exception was duly noted and allowed. 
Thereupon said entry and invoice and protest by the admiral were ad- 
mitted in evidence and marked Exhibit 6. 

During the trial entries Exhibit Nos. 11 & 13, accompanied by pro- 
tests in all respects like Exhibit 6 were offered in evidence. To each of 
these offers counsel for the defendant interposed the same objections as 
urged to Exhibit 6, which objections were overruled and the exception of 
the defendants to the rulings of the court were duly noted and allowed. 

In the case of the importations Exhibit Nos. 32, 33, 34, 343, and 35, 

the protest was in all respects like Exhibit No. 5, but were detached from 
the entries and were indorsed as follows: In case of Exhibit No. 32, 
“* 3534 Lachaise, Fauché & Co., Zurich, Feb. 16, ’59;” No. 33, “3569, 
Lachaise, Fauché & Co., Lebanon, Feb. 19, ’59;” No. 34, “ 3640, La- 
chaise, Fauché & Co., Feb. 23, ’59;” No. 343, “ 3823, Lachaise, Fauché 
& Co., Fulton, Mar. 7, ’59;” No. 35, 3822, Lachaise, Fauché & Co., 
Jura, Mar. 7, 759.” : 
81 — To the admission in evidence of each of which protests counsel 
for the defendant made the same objections as were made to Ex- 
hibit No. 5, which objections were overruled, and to said rulings defend- 
ants’ counsel excepted and the exceptions were duly noted and allowed. . 

Plaintiffs’ counsel also offered in evidence a withdrawal entry and invoice 
by the Logan of October 12, 1%57, and marked Exhibit 7. No protest 
accompanied this entry, the plaintiffs relying for recovery upon the pro- 
spective clause in the prior protest of Exhibit No. 6, claiming that the duties 
were covered by this protest and that this protest with its future clause was 
made before July Ist, 1864, when the act relating to prospective protests 
went into operation. a | 

Defendants’ counsel objected to the admission in evidence of said entry 
and invoice by the Logan, on the ground, first, that the plaintiffs’ firm had 
made no protest as to the duties exacted on the merchandise mentioned 
therein, and could not, therefore, recover under said protest act of Feb- 
ruary 26, 1845. Second, that they were not entitled to recover thereon 
under the monsseline delaine protest of Exhibit 6, because there is no 
future clause found in that mousseline delaine part of the protest, but such 
clause is found in the charges and commissions protest, and that the arrange- 
ment of these two protest- and everything about them leads to the infer- 
ence, until the contrary is shown, that the plaintiffs never intended to apply 

the prospective protest clause in the charges and commissions protest 
82 tothe mousseline delaine protest, to which it is attached. And, third, 

that if such prospective clause be considered a part of the mousseline 
delaine protests, plaintiffs are not entitled to recover as to this entry under 
said protest act by virtue of such prospective clause. | 

The court overruled these objections, and to this ruling defendants’ 
counsel excepted, which exception was duly noted and allowed. There- 
upon the entry and invoice by the Logan were admitted in evidence, and 
marked Exhibit 7. ie a 
In the case of the importation Exhibit No. 8 no protest accompanied 
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the entry. The plaintiffs relied and claimed as in case of the importation 
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of Exhibit No. 7. Tothe admission in evidence of the entry and invoice 
of Exhibit No. 8, defendants’ counsel made the same objections to the ad- 
mission in evidence of the entry and invoice of Exhibit No. 8, as were 
made in case of those of Exhibit No. 7, which objections were overruled 
and the exception of the defendants to the ruling of the court was duly 
noted and allowed. 

In the case of the importation of Exhihit No. 12 no protest accom- 
panied the entry and the plaintiffs relied for recovery upon the prospective 
clause of the prior protest of Exhibit No. 6 and No. 11, claiming that the 
duties were covered by these protests and that these protests with future 
clause were made before July Ist, 1884, when the act relating to prospec- 
tive protests went into operation. To the admission in evidence of the 

entry and invoice of Exhibit No. 12 defendants’ counsel made the 
83 same objections, which objections were overruled and the excep- 

tions of the defendants to the ruling of the court was duly noted 
and allowed. 

In case of the importation of Exhibit No. 15, no protest accompanied 
the entry. Accompanying the prior importation of Exhibit No. 14 was a 
specific protest precisely, like the protest of Exhibit No.5. Plaintiffs relied 
for recovery as to Exhibit No. 15 upon the prospective clause of the prior 
protests of exhibits Nos. 6, 11, and 13, claiming that the duties were 
covered by these protests and that these protests with future clauses were 
made before July 1, 1864, when the act relating to prospective protests 
went into operation. ‘To the admission in evidence of the entry and in- 
voice of Exhibit No. 15 defendants’ counsel made the same objections and 
the further objection that whatever the effect of the prospective clause of 
the protests of Exhibit No. 6, 11, and 13 might otherwise be, its effect was, 
> under the authority of Baxter vs. Maxwell, 4 Blatch., 48, nullified by the 
| intervening specific or special protest of Exhibit No. 14, which objections 

were overruled and the exceptions of the defendants to ruling of the court 

was duly noted and allowed. 
In the case of each of the importations of Exhibits Nos. 19, 20, 22, 27, 
28, 39, 40, 42,43; 43 A, 44, 44 A, 45, 46, 47, 48.A, 52, 53, 54, 56, 58 
84 A, 61, 62, no protest accompanied the entry. Plaintiffs relied for 
recovery and made the same claim as just stated, and to the ad- 
mission in evidence of each of the entries and invoices of said exhibits, the 
_ defendants’ counsel made the same objections as just stated, which objections 
were overruled and the exceptions of the defendants to the rulings of the 

court duly noted and allowed. . 3 

Plaintiffs’ counsel then offered in evidence the entry by the Vanderbilt, 
of August 3, 1858, marked Exhibit 14, the invoice of the merchandise 
-- . mentioned therein, and a protest attached thereto, without date, of the 
same forn) as the protest of Exhibit 5, and duly signed by the plaintiffs’ 

To the admission in evidence of this protest defendants’ counsel made 
the same objections as were made to the admission in evidence of the pro- 
_ test of Exhibit No. 5, and the further objection that the protest was with- 
- outdate. These objections were overruled by the court, and to this ruling 
- - amare counsel excepted, which exception was duly noted and 
_ To the admission in evidence of each of the protests of Exhibits Nos. 
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16 and 41, which were each of the same form as the protest of Exhibit 
No. 5, but without date, the defendants’ counsel made the same objection, 
which objections were overruled, and the exceptions of the defendants” 
counsel to these rulings of the court were duly noted and allowed. 
Plaintiffs’ counsel then offered in evidence the entry by the 
85 Africa, February 23, 1859, Exhibit 34,and a detached or separate 
protest, without mention of the vessel therein, endorsed: “3640, 
Lachaise, Fauche & Co., February 23, ’59,” of the same form as the pro- 
test of Exhibit 5, and duly signed by the plaintiffs’ firm. 

To the admission in evidence of this protest defendants’ counsel made 
the same objections as were made to the admission in evidence of the pro- 
test of Exhibit 5. These objections were overruled, and to this ruling 
defendants’ counsel excepted, which exception was duly noted sand 


allowed. 


Plaintiffs’ counsel then presented a statement prepared by I. Augustus 


Stanwood, the refund clerk in the customhouse, showing a computation of 
the difference between the duty at 19 per cent. on the Mousseline delaines 
mentioned in the exhibits heretofore admitted in evidence, and also showing 
the computation of interest thereon, all of which had been examined and 
checked by the naval office. This statement was offered in evidence, ad< 
mitted by the court, and marked “ Exhibit 63.” 

Defendants’ counsel then produced, as a witness in their behalf, Peter 
M. Kelly, who, being duly sworn, testified: That he was an inspector em- 
ployed at the customhouse in this city, and had: been employed to do 
clerical work, particularly on the so-called :mousseline delaine suits since 
May last; that during that time he had examined various papers and 

records connected with those suits ; that he had examined certain 
86 books in the customhouse called protest books, numbered from 

6 to 13, inclusive ; that these books were books in which a record 
of protests was kept, with the dates of their receipt at the customhouse. 
The witness, on being handed volume No. 9 of these protest. books and 
asked to explain it to the court and jury, testified that 1t was a book con- 
taining a record of the protests filed against Collector Schell at various 
dates between June 24th and September, 1858. The defendants’ counsel 
then offered in evidence volumes 6,7, 8, 9, 10,11, and 12 for the purpose 
of showing that certain of the protests in suit were not recorded in any of 
these protest books, as required by the instructions of the Secretary of the 
Treasury issued February 1st, 1857, and as evidence tending to show that 
they were not delivered to the collector at or before the payment of duties, 
as required by the protest act of 1845. ; 

To the admission in evidence of each of these protests books the plain- 
tiff’s counsel objected on the ground that under the protest act of 1845 
(U. S. Statute at Large, vol. 5, page 727) neither the Secretary of the 
Treasury nor the collector of customs can dictate in what way the mer- 
chant shall make his protest, and that the only requirement of the act 
was that the protest should be in writing, signed by the importer and set- 
ting forth the ground of objection. | 

But the court overruled the objection and admitted the books in evi- 
dence, stating that it would subsequently rule on the effect to which rulin 
counsel for the plaintiffs duly excepted, and-such exception was noted an 
allowed. | | 
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87 DEFENDANTS’ CouNSEL. I should like to ask counsel on the 
other side if he concedes that these are protest books which have 
been in the customhouse and kept in the customhouse from the time at 
which the entries therein purport to have been made until the present 
time ? ; 

PLAINTIFFS’ CouNSEL. I do. 

Amos A. SMITH, being recailed on the part of the plaintiffs, was shown 
an amended entry by the Anna Decatur, Exhibit 1, and on being asked if 
he wished to modify his.testimony given by him as to its being an amended 
entry prepared in consequence of the original being lost, testified : 

“This entry that I hold in my hand purports to be and is what is rec- 
ognized and known at the customhouse as anamended entry. That is the 
‘character of this paper. It is a form of paper that was issued at the time 
whenever there arose an increase of duty—whenever the appraiser returned 
an invoice showing that there was a greater amount of money due than 
was exacted by the collector at the outset, and what is known as an esti- 
mated duty. That difference in duty is made up on what is termed an 
amended entry, which is a supplementary paper having reference to the 
original paper, and as I look at that paper that is what it is, an amend- 
ment of an entry, giving the name of the importer, the vessel, where from, 
the date of arrival, showing with the original entries on file, what vessel, 
the amount of duty paid, and when it was paid. It also shows the char- 
acter of the goods. It shows the difference between what was paid and 

what was due, and when it was paid as well. | 
88 Q. Is that the naval office copy of the same amended entry ? 
Handing a paper to the witness. 

A. Yes, sir; it is the naval office copy. I recognize the writing of the 
man that made it, too ; away back in 1857. 

Q. Now, Mr. Smith, those two papers—one is supposed to be a copy of 
the other. 

A. Yes, sir; oneis a copy of the other. 

Plaintiffs’ counsel then offered in evidence the naval office copy of the 
amended entry by the Anna Decatur, Exhibit I, and the same was ad- 
mitted in evidence and marked Exhibit 1 A. 

The witness, on being shown the protest attached to Exhibit 1, testified 
that he did not recognize the handwriting of the body of the protest ; that 
he recognized the handwriting of the endorsement on the back, namely, 
* Lachaise, Fauche & Co., A. Decatur, July 25, 1857,” as the handwrit- 
ing of a gentleman he had known for years, but whose name he could not 

_ recall; that the gentleman was known. as the endorser. At the date of 
such endorsement the entries, whether import entries or not, required to be 
endorsed ; that the special business of the gentleman who made the en- 
dorsement in the case of Exhibit 1 was tu endorse such papers, and he was 
a clerk in the customhouse in the auditor’s department. 
__. The witness was then shown Exhibit No. 2, and on being asked to look 
inside the entry and see if he recognized the brokers who passed the entry 
_ at the customhouee, testified that the brokers were Schuyler & Bluxome ; 
that he did not recognize the handwriting on the face of the entry; 
- 89 that the endorsement on the back of the entry was that of the clerk 
ee who had made the endorsement on the protest of Exhibit No. 1. 
That the endorsement on the back of Exhibits 3, 4, 5, and 6, was in the 
handwriting of the same clerk. 
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Q. What access, if any, does the merchant or his broker have to an ae 


entry after he has paid his duty and deposited his entry at the custom- 
house? . 

A. He has no access to it directly, and for about twenty-four hours, at 
which time he only has access to it in case of goods going under general 
order, requiring certain packages to bedelivered. It is es-ential then that 
he have the entry to verify the proof of payment, in which case he goes 
to the impost room to get that entry out of its regular course. That is the 
only access he has. ) 

Q. That is where goods have gone under general order ? 

A. Where goods have gone under general order, and it is necessary to 
have that access at once instead of waiting for that entry to reach its final 
destination. Privilege is granted to him to get at that entry ad interim 
for the purpose of getting possession of the general order goods, and the 
papers are immediately returned to the place from which he got them. 

The witness continuing, testified: After the entry is left at the cashier’s of- 
fice, it is left there for the purpose of transcribing into the cashier’s book the 

amount of duty paid. Itthen goestotheimpostroom. There it goes 

90 through for like purposes and for the purpose of taking off the places 
‘from which the goods are supposed to have come. In the meantime 
no one except Government officials is permitted to have the custody or 

handling or control of those papers. They go from the cashier’s desk to 

the impost room through the hands of a messenger who transports them 

to that particular place. This takes about twenty-four hours. And then 

from the impost room they go to the 5th‘division to be filed according to 
the vessel—no, pardon me, after they leave the impost room they then go 

to the auditor’s office to the party whose business it is to make that en- 

dorsement on the entry. Those entries then go to another department 
where the vessels are kept in alphabetical order according to the name of 
the vessel. These entries are then taken out and the A’s are put where 
they belong, and the B’s and the C’s, and so gn. There are certain places 
there apportioned for certain vessels, varying: according to the size of the 
vessel, A steamer takes, of course, a larger place than a smaller vessel. 


So a party desiring to go there and see anentry simply says: I wanttosee 


John Smith by the steamer Arago, and the clerk, with the permission of 
the chief clerk, allows him to see that entry under the supervision of the 
clerk in ¢harge. : | 
By the Court. (Q.) Practically he takes it to some desk and examines 
it ? 
A. No, sir; I say I would like to see such an entry. You tell a man 
to get it for me and I take the file and look at it in his presence. 
91 Q. You stand by the desk? 

A. Right by the desk, the same as I do here. No papers are 
supposed to be taken away from the customhouse whatever, and no pa- 
pers examined except under the immediate eye of the official in charge. 

By a Juror. (Q.) Are Schuyler & Bluxome in business yet ? 
A. No, sir. | 

Q: Are there successors in business ? 

A. Yes, sir. | 

Q. Are Bluxome & Co. the successors of that firm ? 
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A. The old firm of Schuyler & Bluxome are dead. This Mr. Bluxome, 
who is now living, at that time was in the warehouse business, and by 
reason of Mr. Bluxome, of Schuyler & Bluxome, having deceased, he 
naturally succeeded to the business, conducting a warehouse business and 
a broker business as well. All the members of that firm are dead. They 
were Robert Schuyler, Bluxome, and Christopher King. King had an 
interest in the business, although his name did not appear in the firm. 
They have all been dead at least fifteen years. 

By the PLAINTIFF’s COUNSEL. (Q.) There is a firm of Schuyler 

A. There was a firm of Schuyler & Dumont, if that is what you mean. 
 Q. A firm of Bluxome & Co. ? 

A. Bluxume & Co. Mr. Bluxome, of that 2ompany, kept a bonded 
warehouse. He never had anything to do with the brokerage business 
until the death of the concern of Schuyler & Bluxome. 

Witness Smith, on cross-examination, testified that the goods mentioned 


in the amended entry by the Anna Decatur, Exhibit 1, were ap- 


92 parently entered for consumption July Ist, 1857. The duty 

thereon was paid upon their arrival. All the other cases of such 
goods, with the exception of the public store case, went into the posses- 
sion of the merchant. 

Q. Will you state td the court and jury when the duties were paid on 
that amended entry, Exhibit 1? 

A. Well, they were paid upon the 25th of July. The year is not given 
on the face of this entry. _ 

Q. Is the date of the—— 

_ A. The date of the entries—I remarked before the original entry was 
made on the Ist day of July, 1857, and the amended entry reads, “ Paid 
25th of July. W.D. R.,” for W. D. Robinson. I presume it is the 25th of 
July, 1857, the same year. They did business different in those days from 
what they do now. : | 

Q. So that in the case of that entry at least the goods were unmistakably 
delivered long before the amended entry was made ? 

A. Oh, no; all but the public store—— 

Q. Wait a moment, Mr. Smith. When goods are entered for con- 
sumption what: becomes of them ? 

A. When the goods are entered for consumption all the cases, packages, 
whatever they may be, with the exception of the public-store packages, 
such packages as the collector orders to the public stores for examination, 
are delivered to the-merchant, either from the vessel or from the warehouse, 
as the case may be. 

Q. Then on the Ist day of July all the cases mentioned in the amended 
entry, except whatever may have been ordered to public stores, were deliv- 
ered to the merchant ? 

A. Virtually. 
93 Q. The duties were paid on the 25th of July. 

A. No, sir; I do not say so. The duty was paid on the Ist 
day of July—the original duty. 

Q. The original duty ; but the additional duty of 5 per cent. was paid 
on the 25th of July, was it not ? 3 
A. Apparently on the 25th of July. 
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Q. Is there anything on that amended entry, Mr. Smith, to show when 
‘ the package or packages that went to the public stores were delivered ? 


A. No, sir. 
; Q. You examined the entries yesterday, or I think a large portion of 
‘ them, submitted to you while you were on the witness stand. Is there 
{ . anything on those entries to indicate when the goods are delivered ? 
he A. Yes, sir; in part. 


: Q. From the public store? 
_ A. Yes, sir. [The entry by the Arago Exhibit 2 handed to the wit- 
Q ness. 

Tie witness. [ cannot answer from that entry when it was delivered. 
I will state the reason why if you desire it. 

By the Court. That is not an amended entry. 

A. No, sir. 

By DEFENDANTS’ CouNSEL. (Q.) I show you Exhibit No. 3, by the 
Trenton, and ask you the same question concerning this exhibit. Does 
that show when the goods were delivered ? 

A. That entry you just showed me ? 

Q. Any of the goods? 

A. No, sir; it does not show any. The question put to nie, does that 

entry disclose what time the public store packages were ‘delivered. 
94 ~ I answer no, it does not. 
Q. And then [ asked you if it showed when any other cases 
mentioned on the entry were delivered. 

A. It don’t establish any facts at all. : 

Aa Q. Does it show when the packages sent to the public stores were 
‘ delivered ? 
A. My answer to this is that possibly — 
: Q. Not possibly. Does it show when the packages sent to the public 
é store were delivered. Yes or no? 
A. It does not. i 
The witness Smith further testified, on being shown each of the other 
entries of Exhibits 4 to 62 both inclusive, that there was nothing on any 
of such entries that showed the date of the delivery of any of the packages. 
That he was familiar with the course of procedure and records at the cus- 
tom house ; that the record of delivery of goods is shown in the deliver 
order which should be on file in the storekeeper’s office at the soeedinals 
store. 
By the PLaintiFFs’ CounsEL. (Q.) The delivery order for goods that 
: are sent to public stores? 
a A. Yes, sir. 
| . By the DEFENDANTS’ CouNSEL. (Q.) Do the invoices show, Mr. Smith, 
° the date of delivery of any of the packages ? 
| A. Not the precise date ; no, sir. 

_¢ Witness, on being shown one of several books, testified that he knew 

what it was. That:it was a book that was kept at the United States ap- 
' praiser’s stores, regarding goods. That it contained a record of all goods 
a received at the appraiser’s stores, showing the date of the delivery, 
: 95 and to whom delivered. 
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: Q. That is a record where such dates were kept ? 
: A. Yes, sir. 
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Q. Are you familiar with such a paper as the inspector’s return ? 

A. Quite so. 7 : 

Q. Whai does that show ? 

A. The inspector’s return shows, or should show, all packages that may 
have arrived by a vessel, what has become of them, where they have gone 
to, such as may have been delivered to the merchant, such as may have 
been sent to the appraiser’s store for examination, such as may have gone 
into the warehouse where the merchant has bonded his goods, and such as 
may have gone to the general order store where the goods had not been 
entered at all—go in there as unclaimed goods. So it shows four things. 

Q. The date of delivery of the other packages and the examined pack- 
aces ? 

A. It shows the landing, not the delivery. It will show the landing 
_ of the merchant’s packages, such packages as were not ordered to the 

appraiser’s stores for examination. 
~ Q. Didn’t you say it showed what became of them ? 
A. Yes, sir; they were landed on the dock, virtuaily delivered to the 
ee supposed to be delivered to the ‘merchant when landed on the 
ock. 
Q. It shows the date when they are landed ? 
A. It shows about the date. I would not swear positively, but 
96 about the date. 
Q. Where are those records kept ? 
A. On the inspector’s return. 
Q. At what place—the customhouse ? 
A. The return itself? 
Q. Yes, sir. 
Pag The return itself is kept at the customhouse in the surveyor’s 
office. : 
Q. Are you familiar with such a paper as a permit to deliver goods ? 
A. Quite so. i | 

Q. What is it? 

A. A permit for the delivery of goods is a customhouse document. 
I will take an entry here so that the jury can understand it. Here is an 


entry calling for 13 or more cases of goods. A permit is issued made out - 


at the customhouse for thirteen cases of goods, giving the name of the 
vessel, and all that sort of thing. The collector designates one or more 
packages for examination. That permit then, after being completed at 
the customhouse—tbat is, having received every signature required—is 
placed*on board the ship addressed to the officer. The permit reads : 
“To the inspector of customs: You will deliver the following goods im- 
_ ported by so and so except certain numbers,” which are designated on the 
extreme right of the form, which numbers indicate to the officer in charge 
that those packages are intended to be sent to the appraiser’s stores. That 
officer having received that permit transcribes it in his book. He indexes 
| it according to the letters called for on the form. In this case the 
97 goods are marked G BCL. He would enter that on his index 
7 under G, and as each case came out of. the ship he would simply 
see if 2076 was ordered for examination. If not, he would place it on 
one side of the dock for the merchant. If the next case, 2077 was a pack- 
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age to be sent to the Appraiser’s stores, he would put a little hg ‘sal 
it in chalk, and lay it by itself, so as to keep the public store packagee 
separate from the merchant’s packages. By merchant’s packages I mean 
such packages as are to be taken away by the merchant from the ship to - 
his store direct. That is the nature of an inspector’s permit. 
Q. Is there any endorsement subsequently made on the permit, show-. ~ 
ing the date of delivery of those packages ? :, 
A. No endorsement whatever ever on the inspector’s permit, unless in. 
case of goods being sent to the warehouse under general order by reason 
of disagreement. For instance, a permit goes on board a ship for G, B, ~ 
C, and the goods come out C, B, C. The officer, if he is disagreeable, can 
send those goods under general order, and state on his permit that those — 
goods had been sent on general order as disagreeing with permit. That — 
was the only endorsement ever made on the inspector’s permit. a. 
Q. What is the index to which you refer? . 
A. Oh, it is a little index kept in alphabetical order from A to Z, to 
facilitate the officer in the discharge of a vessel; so if a case comes out 
‘marked A, he simply turns to the letter A to see if that case has been per- 
mitted. If that case has been permitted of course it is delivered. 
98 If itis not permitted it is laid on one side. 
By a Juror (Q). That is for his own convenience, is it not? 
A. Simply for his own convenience, to facilitate him in the discharge 
of his duties. x 
By DEFENDANTS’ CouNSEL. (Q.) The inspector’s return is substantially - 
a copy of the permit? 
A. It should be. It is an official record. | 
Q. You have spoken about the entries and invoices that have been made 
from time to time in the customhouse, and you have spoken of the access 
that merchants had to them. Have you ever known merchants, or their 
attorneys, or their customhouse brokers, to take entries from the custom- 
house.after they had been made ? 
A. Not to my knowledge ; no recollection. 
Q. Has your experience as a customhouse broker brought y you in con- 
tact with books known as protest books ? 
A. I have seen such. 
Q. Have you seen those protest books ? [showing witness protest books.] 
A. I have seen the protest books kept in the New York customhouse—. 
many of them. 
Q. Will you look at that protest book, No. 8, and see if you recognize’ 
that? [handing book to witness. | 
A. I won’t swear that I have seen that particular one, but that. is one 
of many similar. 
Q. I show yuu protest book No. 9? 
A. That seems to be a copy of the protests. . 
Q. No. 7 I show you. 
A. The same answer. 
99 Witness made the same answer as to protests books No. 10 and 
11. 
Q. I show you No. 12. 
A. This is the index. It is not a protest book. 
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Q. Isn’t that a protest book ? Let me call your attention 

A. This page of this book indicates that Giro & Francia on the 31st of 
December, 1860, filed a protest by the Zephyr on an article called almonds. 
No. 12170. 

QQ. Won’t you state, Mr. Smith, what, if anything, you know about these 
protest books which have been shown you, Exhibit No. 12. 

A. I want to answer your question, but I would like you to ask it so I 
van understand it. Please ask your question again. 

Q. Please state what, if anything, you know about these protest books, 
their origin, the manner in which they were kept, or anything of that sort. 

A. I don’t know anything about them, other than the fact that those are 
customhouse records. My intelligence tells me by looking at those books 
exactly what they are, and I haveseen those books in the customhouse. Of 
course my intelligence tells me how they are kept—how they should be 
kept. 

Q. You have no doubt they were kept at the customhouse ? 

A. I have no doubt, certainly. 

The Cover. I think, Mr. Greenwood, this is not the witness to prove 
the books by. , 
By DEFENDANTS’ COUNSEL (Q). Lshow you Exhibit No. 6, Mr. Smith, 
and call your attention to this patched and pasted document fastened 
100 sin the corner by a pin, and ask you if you ever saw that before. 
A. I can not say that I ever saw this particular paper before yes- 
terday in this court room. 

He further testified that his experience with the customhouse ran back 
thirty-five years, and that during the past fifteen years at least he had seen 
many papers precisely similar and identical in every respect with protests, 
Exhibits 6, 11, and 13, at the customhouse pasted in that way to the entries 
and being part ‘and parcel of the record. 

Q. In the course of your business, did you ever make protests to the 
collector ? 

A. I have, very many of them. 

~ Q. In 1857, 1258, 1859, 1860, and 1861 ? 

Yes, sir. 

Q. You were familiar with the Treasury regulations as to the making 
of protests ? 

A. From time to time; yes, sir. 

Q. I show you articles 386 and 387 of Treasury regulations, issued 
February Ist, 1857, by the Treasury Department, and ask you if you ever 

saw those articles or the instructions coutained in those articles 386 and 
387 ? 

PLAINTIFFS’ COUNSEL. atone he has, then what? If he issued that 
circular, or if he is an expert to explain that—if it is not a book that 
speaks for itself, I suppose it would be proper for him to interpret it. It 
it is Treasury instructions, then let him read from the book here. 

DEFENDANTS’ CouNsEL, Will you admit that these are Treasury reg- 

ulations, issued January Ist, 1857 ? 
101 PLAINTIFFS’ COUNSEL: ies, sir; I haven’t the slightest ob- . 
jection tou his reading it if he wants to read it. 
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Defendants’ counsel thereupon read in evidence Articles 386 and 387 
of these treasury regulations : 

“ 386. Protests are not to be written on the entry, but on a separate 
paper, to be marked with the number of the entry to which it belongs, 
and kept in a proper file arranged for that purpose. 

‘387. Whenever duties are paid under protests, collectors of the eus-— 
toms will have the protest carefully and accurately copied at Jength in a 
record to be kept for that purpose, properly compared, verified, and certi- 
fied as a correct copy by the officer, or officers, making such comparison, 
the number and date of entry, name of importer, vessel, and description of 
merchandise in regard to which the protest is made, to be duly stated on 
the record for the purpose of identification. This precaution is deemed 
necessary as well for the protection of the importer as the United States, 
in the event of the loss of the original protest by accident or otherwise.” 

Witness Smith further testified on cross-examination that prior to Feb- 
ruary Ist, 1857, when these Treasury Regulations were issued, there were = 
two practices as to making protests, one practice—and he did a great 

deal of it himself—was to write the protest on the entry, an ordi- 
102 ~ nary protest, taking exception to the rate of duty, and assigning suf- 

ficient reason. Another way was, and it was often used to save time, 
to write out the protest, the bulk of it, before the entry was made, the bal- 
ance to be filled in and signed after the completion and when the proper 
time arrived to affix these protests to the entry. So that protests were 
made in two ways; sometimes on the face. of the entry and sometimes they 
would write on a piece of paper separate from the entry, which paper was __ 
affixed to the entry either by wafer or gum, if one had any. After these ~ 
Treasury Regulations of 1857 were issued that practice continued, and by 
that practice the witness stated he meant that after the issuing of these 
regulations, he did not pay very much heed to them, he continued to affix 
the protests to the entries, and they were received in the regular course of 
business. That he did not know what the general course of other custom- 
house brokers was; he had all he could do to attend to his own business 
at that time, and he pursued this practice that he had mentioned to econ- 
omize time. That he could not answer the question whether the collector 
or any of his subordinates, after these Treasury Regulations were issued, 
ever refused to receive an entry to which protest were attached ; that he 
could not say that he ever knew of their refusing to receive any such en- 
try; that he believed the practice of attaching protests to entries, or 
writing protests upon the entry in the manner he had described, was at 
some time discontinued ; that he did not recollect in what year that prac- 

tice was discontinued. 
103 Q. Within ten years ? 

A. I would not want to answer without being definite, and I 

cannot answer that question as to time. 

Q. You are familar with the present protest law, are you not, section 
2931 ? 

A. Yes, sir. 

Q. That was passed some time in 1864. Does that refresh your mind 
sufficiently to enable you to state whether the discontinuance of writing 
protests on entries or attaching protests to the entries by wafer or mucilage — 
or otherwise was discontinued about 1864, about the time of the passage 
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A About 1864 it may have been ; I cannot answer definitely. 
—. Q. Did I understand you that you recognized the writing of these im- 
~ porters, Fauche & Co? 
A. Yes, sir ; the writing of the clerk whose business it was 
Q. Not the si nature ? 
A. No, what i call the endorsing clerk. j oe 
_ The witness, Smith, on redirevt examination, on being shown the amended 
Me aairy, Exhibit 1 and Exhibit 1 B, the naval office copy thereof, testified 
~ that the amended entry did not show any package that was sent to ‘the pub- 
lic stores; that it did not show the package upon which the additional 5 
= Per cent. was charged. 
. Q. Does not the naval office copy ? 
A. Do you mean upon the package upon which the additional duty was 
104 Q. Yes. 
es A. No, sir; it does not show any packages by mark or number. 
- There are no packages described on that piece of paper; there are no 
~ lasses of goods described on that piece of paper, no marks, no numbers. 
_. Q. Is there anything on the other ? 
A. No, sir. 
Q.. Only it was mousseline delaines ? 
A. That is all. 
.Q. Now, then, I will ask you in reference to the practice at the cus- 
tomhouse at that time—assuming that the public officer, the collector, did 
© his duty, that he sent some package to the public store for appraisement— 
© I will ask you in what way the package sent to the public store was ob- 
_ ‘tained by the merchant on ‘that amended entry? Lask you how the pack- 
= age sent to the public store in that case was obtained, after peer eeceay ? 
~~ A. When an invoice was returned by the appraiser at a rate of dut 
~ excess of what the duty was—of the estimated duty by the sillachun-achue 
would create an additional duty. The duty returned by the appraiser was 
_-in excess of theduty paid to the collector; that entry would undergo what 
‘was termed an amendment, showing the difference between what was paid 
».@nd what was due. After that entry was made up in the collector’s office, 
_ of which this paper is a copy, it would then go into the naval office and 
they would examine it, and if it was found to be correct, they likewise 
wnald make a copy of it and check it the same as this is. ‘After that was 
-. checked in both offices we then took it to the cashier’s office and he 
105 would make an abstract of it. We then would make a tender of 
'..._, the money, pay that duty, and the check, showing that the additional 
ar was paid in excess of what was originally paid, would entitle us to 
tl i ferknaes kages, and we could not get those packages until we did pay it. | 
(The witness Smith, on being shown a book, and asked to describe it, 4 
“testified that it was a storekeeper’s delivery book—the receipt and de- os 
livery book, properly speaking—as, for example, stating the first entry on «f Bak 
 Scertain page, it shows that on the 17th day of July a package marked L. ? 
a = 840, ? case, was received. That package was received on the 17th of / 4 1 
dal what the year was it does not show.) et 
a o Is there anything in the book to show ? 
‘ erreeby 4 e title page does ; 1857 i is on the book. 
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(Later, the witness, in answer to a question of defendants’ counsel, testified » 
that the book also showed that the same case which was stated as received — 
on the 17th of July was delivered on the 20th of July to Lachaise, ~ 
Fauche & Co., being one of the cases in suit. poe 

The witness, in answer to a question by the plaintiffs’ counsel, testified 
that he found on the 20th day of July there was a case, per the Anna. ~ 
Decatur, received by the storekeeper, marked G. B. C., 2072, That case 

was delivered, according to this book, on the 25th of July, to Lachaise, 
Fauche & Co. 

The witness, in answer to a question by a juror, testified that there was 

nothing in the book to show what was in these cases. 
106 The witness, in answer toa question by defendants’ counsel, stated 
that the book did not show the date of the arrival by the vessel 
except inferentially ; that the inference was that the vessel arrived on the 
17th of July; that there was nothing authentic to establish the fact that 
that vessel did arrive on that day or when it did arrive. 

The witness, in answer to a question by plaintiffs’ counsel, testified that 
there was nothing on the amended entry to show when the vessel arrived, 
but that entry showed when the original entry was made; that the origi- 
nal. entry was made on the first of July, and the duty was paid on the 
1st of July; that there is no certification on the amended entry as to the 
actual date of arrival, but that there was no question that the vessel ar- 
rived on the first day of July or the 30th day of June; that the naval 
office copy of the amended entry shows that the original entry contained 
certain cases numbered 2069 to 2075. ae 

Then the witness, in answer to plaintiffs’ counsel, testified that. th 
amended entry did not show the marks on the cases; that the storekeepers — 
books showed that there was a case received in that store by number 2072, —_- 
marked G BC; that the entry does not show anything as to the receipt 
of the case by the storekeeper.) ; 

The Court. The original entry would show it, would it not ? 

The Witness. The original entry would show, and does show, but there ~ 
7 is not room on this paper to go over all those particulars. t 
107 (The witness, in answer to a question put by plaintiffs’ counsel, 

testified that Exhibit 1 B was a paper made by an employee of the — 
naval office at the customhouse in the city of New York. That exhibit 1 
was made in the collector’s office likewise by an employee.) 

By the Court (Q). The two amended entries and the original would 
give you sufficient to identify the package, would they ? ? 

A. If I had the original entry I could tell it. In this naval office copy 
the man who made that out checked this duty [indicating], and the same 
man that made that out must have checked this Leverage! 

(The witness, on being shown the etry of Exhibit 3, testified that that 
entry contained the consecutive numbers 2076, &c., beginning where the — 
entry Exhibit 1 B ended, 2075, and going straight along. 

The witness Smith being shown the entry by the Argo, Exhibit 2, and 
asked to see if the storekeeper’s book showed that any of the goods men- 
tioned therein were sent to public stores, testified that it did ; that the case 
A L F 2056, was received at public stores on the 4th of August and was 
delivered on the 6th of August to Lachaise, Fauche & Co.; that that-case 
by mark, and number, and importer appears upon that entry Exhibit 2. 
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~The witness, in answer to defendants’ counsel, testified that the entry 
- showed other cases beside the one sent to the appraiser’s stores, and in 
~ answer to plaintiffs’ counsel that the case sent to plaintiffs’ stores was 
é one out of many and was delivered August 6th, and that the duties 
108 __—-were paid on the 29th day of July, 1857.) 
: John V. Van Arsdale, being called by the plaintiffs as a witness 
‘in their behalf, and being duly sworn, testified that in answer to a sub- 
-- poena duces tecum served upon the collector, he had produced the cashier’s 
ks kept at the customhouse, showing the payments of duties on Au- 
=e 20th, 1858, and on September 18, 1858, first, by the Arabia, by 
‘6 haise, Fauché & Company; that the amount of duty paid in the case 
of the Arabia was $1,246.01, and it was paid on August 20, 1858, and 
_ that on looking at the navai office copy of the entry by the Arabia (Ex- 
hibit 61) he testified that the amount of duties shown by the cashier’s 
~ book to have been paid corresponded with the amount called for on the 
_. naval office copy; that he found in the cashier’s book that Lachaise, Fauché 
- -& Company had paid upon importations by the steamer Persia, September 
18th, 1858, $2,752.06, and that amount corresponded with the amount of 
* duties called for on the naval office copy of the entry by the Persia (Ex- 
~ hibit 62). : | 

__. The witness, in answer to defendants’ counsel, testified that the amount 
~ of duties shown by the cashier’s book to have been paid in the case of the 
- Fersia was the whole amount paid, aud that the amount of duties shown 
by the cashier’s books to have been paid. in the case of the Arabia was 
=. the whole amount of duties paid ; that in the case of the Persia the goods 
=~ ~ were silks and mousseline delaines, and in the case of the Arabia there 
ae was a variety of articles of different kinds. 
ey - 109 The witness Van Arsdale further testified that in answer to the 
ei subpeera he had brought the naval office copy of the entry by the 
- Anna Decatur, of July Ist, 1857, Exhibit 1, and the manifest; that he 
- found by the manifest of the Anna Decatur, certain. goods consigned to 
~ Lachaise, Fauché & Company—eighteen cases marked L F, 830 to 847 ; 
also cases marked G, B, C, 2069 to 2072, and two cases H, S, D, 2073 to 
-  2075—twenty-five cases in all; that the officer’s return shows that the 
-, cases G, B, C, 2069 and 2072 were sent to the public stores, and on the 
- margin of the return it says G, B, C, 2069 and 2072 not found, but the 
- game numbers G, B, C, found and sent under general orders. That when 
=  _he had previously said -public stores he meant general order, and it was so 
fe sent July 13, and 17, 1857; that he meant by goods going under general 
- order that the goods discharged from the vessel before the merchant had 
~ made his entry of them and got a permit to land them, and that under 
such circumstances they would go to the general order store nearest to the 
~ vessel ; that the general order store was not the same thing as the ap- 
raiser’s store; that the general order store is in the custody of the col- 
r, the same as a bonded warehouse; that the merchant got his pack- 
from the general order store on a general order permit when he 
- paid his duties; that the permit goes to the storekeeper of the general 
order store for the delivery of the goods the same as a permit would go to 
».. the inspector for the delivery of s from the vessel. 
210. ~—_—s The witness, in answer to the defendants’ counsel, testified that 
'-. . before the importer could get. his goods from the general order 
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store he must pay the duty and storage, and in addition give a ten day eas 


bond required by the statute; that unless he gives such ten day bond in 
addition he can not obtain the packages from the general order store until 
after the examination and appraisal of the package or packages sent to 
the appraiser’s stores for examination and appraisement. 

John D. Bluxome, being called as a witness on behalf of the plaintiffs 
and duly sworn, testified that he was a customhouse broker and engaged 
in the bonded storage business and had been so engaged in the city of New 
York since 1856, and in the brokerage business since 1872; that his father,. 
I. Bluxome, was a member of the firm of Schuyler & Bluxome; that Mr. 
Schuyler and Mr. Bluxome were both dead; that Mr. Bluxome died in 
October, 1862; that Schuyler & Bluxome were succeeded in business by 
I. Bluxome & Company, consisting of I. Bluxome and Christopher King ; 
that Mr. King died in 1860 or 761; that after Mr. King died, the witness 
and his brother Francis were associated with his father in the brokerage 
business ; that after Mr. King died, witness and his brother were united 
with his father in conducting the customhouse brokerage business, together 

with the bonded storehouse; his brother Francis attended with his 

111 father to the customhouse brokerage business, and he attended to 

_ the bonded storage business; that his brother Francis died in 1872, 

and that witness had nothing to do with the customhouse brokerage part 

of the business until 1872 when his brother died ; that all who were in his 

concern who were familiar with the entries made by Schuyler & Bluxome 

or by I. Bluxome & Company in 1857 were dead ; that he did not recog- 
nize the handwriting on Exhibit No. 2 and-could not identify the same. 

Amos A. Smith, recalled as a witness-inzbehalf of the plaintiff, further 
testified that he had seen protests in his office like the pasted protest attached 
to Exhibit No. 6, and consisting of two parts ; and that he had seen such 
protests attached to entries where the question of mousseline delaines was 
involved. The witness on being asked under what circumstances he had 
seen such protest in his office, answered, by.zeason of their being two dis- 
tinct and separate issues involved in these protests, so that when he had 
an entry in which these two distinct and separate issues were involved ; 
these protests were pasted together, that is, two different and separate 
pieces of paper were pasted together, and affixed to the entries in which 
these issues were involved. That the reason of pasting two such pieces of 
paper together was to save time and labor, and it was a convenience to 
the importer as well. That there were times when he was very much 
hurried as a customhouse broker in passing entries at the customhouse. 

That on some days he had passed fifty-five, sixty or sixty-five a day. 
112 ‘That he first saw such protests, as the pasted protest of Exhibit 6, 

at the time the issue was raised as to whether mousseline delaines 
were subject to duty at the rate of 19 per cent. or of 24 per cent. ad valo- 
rem. 

That that was during the years the Department decided that this class of 
goods were subject to a duty of 24 per cent., and that by referring to his 
books he found thet that was about the years 1857 to 1861.) 

Q. I will ask you if there was any way, and, if so, what way, for the 
merchant to get possession of the examined package of his goods without 
paying any additional duty that had been- imposed in consequence of the 
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change in the rate, or amount of duty upon liquidation of the entry after 
the appraiser had passed the invoice ? 

(To this question defendant’s counsel objected, first, on the ground that it 
was leading ; and second, that no proper foundation had been laid for the 


question. The court overruled his objections, and to this ruling defend- 


ants’ counsel excepted, which exception was duly noted and allowed. 
Witness then answered “‘ there was no way.’’) 

Q. You stated that on refreshing your memory since last Thursday you 
could go back fifteen years further, to the time that this mousseline delaine 
issue was raised ; and that you have seen pasted protests consisting of two 
dis‘inct and separate protests pasted together. Did you not so state ? 

A. I made that answer. 
113 Q. How were these protests made? Which came on top, and 
which at the bottom ? 

A. I can not answer that clearly now. That is going back a good 
many years. I know that there were two separate pieces of paper origi- 
nally, and when an issue was raised on an entry, where both issues that 
were involved in those two protests were applicable to the entry in ques- 
tion, they were then attached ; that is, the protests were pasted together, 
whereby it became one paper, and was affixed to the entry for the conven- 
lence of the importer. 

Q. That was, I suppose, to save trouble, by fastening the two protests 
to the entry ? | 

A. It saved labor, and saved two signatures of the importer ; and it 
only took one wafer to fasten it to the paper, and so saved timeand labor ; 
and further, there was more liability of two protests being lost, if detached, 
than if they were attached to one paper. 

Q. Did you ever serve any such protest on the collector ? 

A. I have affixed them to the entries. 

Q. What did you do with them ? 

A. They then became part and parcel of the entry. When the duties 
were paid that protest was fastened to the entry. 

(This witness on cross-examination further testified : That when such 
protest had been attached to the entry he did not present it to anybody 
or call anybody’s attention to it. That the practice of pasting the protests 

on the entries and handing them in without calling attention to 


114 ‘them prevailed at that time ; that the protests so fastened to entries 


were presented to the collector’s office, and was fastened on the 
entries when the entries were presented to the cashier for payment of 
duties ; that the protests were fastened to the entries in that way when 
the entries left the witnesses’ broker’s office ; that he was talking about his 
own practice and did not know anything about anybody else’s practice ; 
that in his office he made out the entry from the invoice and then was 
accustomed to fasten on the entry the protest; that then he took the entry, 
with the protest so fastened, and the invoice to the customhouse, that then 


the entry, with such protest so fastened, was first presented to the entry 


clerk of the colléctor’s office ; that the entry clerk then took such entry 


and passed it; that he made out the permit, and completed it, and did all 
that he had to do with it; that then the entry clerk handed it back to the 


witness ; that was the practice in 1857, although the practice is now dif- 
ferent; that after the entry clerk did his work the entry was handed to 
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his broker or his clerk, and then he took it to the naval office, and 
the naval office clerk, who is known there as the entry clerk, did precisely 
what the collector’s office had done; that it was the business of such 
entry clerk in the naval office to countersign and approve all that 
transpired in the collector’s office. After that was done the entry was 
taken to the deputy collector to be sworn to. When the entry was 

sworn to it was then taken to the bond desk. After it left the 
115 bond desk it was taken by the broker or his elerk to the naval office 

‘ashier to be checked for duty ; that it was the duty of the cashier 
in the naval office to simply transcribe on a sheet of paper the duty that was 
found upon the entry, and when properly checked he retained the naval 
office copy; that the broker then went with the entry to the cashier’s 
office and paid the duty, and the cashier retained the entry, the protest 
being on the entry all the time. The cashier returned the permit and the 
invoice to the broker. The broker had the permit signed in the two dif- 
ferent departments, and he then placed this permit on board the ship or at 
the store, wherever the cases of goods mentioned in the invoice might ke. 
Sometimes they were under general order—sometimes on board the ship; 
that the invoice was then taken over to the appraiser, and the appraiser 
passed the case as soon as it reached the store ; that when the appraiser 
made his return on the invoice the invoice came back to the customhouse, 
and, providing there was a difference in the rate of duty, or in the calcu- 
lation as between the appraiser and the entry clerk, or the amount esti- 
mated by the collector and paid, it was. the business of the entry clerk 
to find out what it was and to note it in the shape of an amendment to 
the entry ; that that same process was gone through with in the naval 
office, and whatever the amount was it was paid on the amended eniry ; 
that after the additional duty was paid it was noted on the invoice, 

the same as shown in Exhibit 52 about which witness had testi- 
116 fied ; that the invoice was then taken to the order clerk, and 

it was his business to issue an order for the delivery to the im- 
porter of the particular case or cases, that had been sent to the appraiser’s 
stores for examination. That the duty having been paid the entry 
was left with the cashier, and by him transmitted by his own messen- 
ger to the impost room. That afterit had been tu the impost room, it 
went to the auditor’s office for endorsement ; that the endorsement was 
made by the endorsing clerk in the auditor’s office ; that after this en- 
dorsement was made the entry went to the liquidating department to be 
filed away by the vessel. That he did not know whether or not the en- 
try clerk was authorized by Collector Schell to receive protests made to 
Collector Schell, against duties exacted by him. That he did not know 
whether the cashier or the deputy collector, or whether anybody in the 
customhouse during the years in which the importations in suit were 
made, was the authorized agent of the collector to receive such protests. 
That in the early part of 1857 and 1858 there was nobody at the custom- 
house whose duty it was, or at least who was assigned to the care of pro- 
tests ; that protests were simply fastened promiscuously to the entry, and 
such may have been the custom in 1859, although he could not say defi- 
nitely. That he spoke generally as to 1857 and 1858, and it may have been 
soasto 1859; that he could not say; butat that time or about that time there 
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was no clerk in the customhouse assigned or recognized as the protest clerk to 
takecharge of or custody of protests. That he did not know of any 
117 oneorremember of any one in the customhouse authorized to do so 
in 1859. That the method at the present time is to serve the pro- 
test on the collector in duplicate ; that all protests must be filed in dupli- 
cate, addressed to the collector and deposited in a box for that purpose, 
and that this course was pursued by order of the Department, promulgated 
through the collector, so that the instructions or rules of the Department 
now as to serving protests are entirely different from what they were in 
1857, 1858, and 1859. That he thought that the present rule for serving 
protests by depositing them in the protest box had been adopted for about 
three years; and more than that, that it had been going on, he thought, 
fifteen years anyway. That he had so few protests now to serve that he 
did not deposit them in the box, but he believed there was a party who 
was delegated by the collector to receive them. That he had seen pasted 
protests of the character of the protests attached to Exhibit 6 in the course 
of liquidation of entries many times. That he had seen them while search- 
ing the records at the custumhouse for information bearing upon importa- 
tions with which he was connected as a customhouse broker. That as 
such broker he had the privilege of going to the records under the super- 
vision of an official of the customhouse ; that anybody, any responsible 
party, making application was permitted to see them, under the supervision 
of the officer in charge ; and that the same privilege is still accorded now, 
as it always has been. 
118 Q. You stated this morning something about paying duties in 
connection with getting possession of the goods. In 1857, 1858, or 
1859, did you pay the duties on the day that you presented the entry, and 
did you get your goods on that day ? 

A. Sometimes, yes ; sometimes, no. 

Q. Simply by paying the duties and doing nothing else ? 

. Of course the payment of the duties carried with it the issue of a 
permit to the party paying the duty. That permit, when presented to the 
ship (providing the goods were on dock or unladen from the vessel) would 
necessarily carry with it a delivery of those goods. 

_ Q. Did you have anything else to do to get those goods? 

A. All goods are delivered upon the payment of additional duties. 

The Court. You are not speaking of the examined goods ? 

DEFENDANTS’ CounsEL. I am speaking of the first payment. 

The Witness. The first payment carried with it the delivery of the 
goods. The permit calls for that, except as to such packages as may have 
been ordered to the public stores. 

Q. But, as far as the permit is concerned, does the payment of duties 
alone entitle the importer to his goods? 

A. Certainly it does. 

Q. Does he not have to give a ten-day bond? Did he not have to do 
so then ? 

A.. A man cannot pay his duties until he gives his bond. The 

119 bond precedes the payment. He cannot pay the duties until after 
he gives the bond. The bond was known as a penal bond, and re- 

quired the importer to deliver to the collector, subject to certain conditions 
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all of the cases under general orders or in the public stores for examina- 
tion. The bond obligates the importer to deliver all the goods mentioned 
therein to the collector, or all that the collector should want, within ten 
days from the examination of the public store package ; that it was not 
optional with the importer to give or not to give that bond; that he was 
obliged to give it, and that be could not get his goods unless he did ; that 
whether he wanted to or not, he had to give the bond. 

The witness on being asked whether he had refreshed his memory 
about the protest books to which his attention was called on a_ previous 
day, stated that he had not since given them a thought, and that when he 
left the courtroom he had dropped the whole matter. 

The witness on re-direct examination testified, that in case of an in- 
voice of one package only no penal bond of the kind that he had de- 
scribed was required by the collector. That that package goes to the pub- 
lic store for examination ; that when there was more than one package 
mentioned in the invoice it was sometimes the practice to send all the 
packages mentioned therein to the public stores for examination. That 
when the entry is presented t6 the deputy collector to select such pack- 
ages as ne-may be pleased to send to these stores, he sends one anyway, 

and sometimes two, and sometimes all. That if witness should go 
120 to the collector and say to him that he would like to have such and 

such a package of an invoice sent, the collector would send those 
packages which witness asked him to send, and he would also select what 
other packages he—the collector—desired. .That the broker or importer 
had no right to dictate to the collector, or to tell him what he wished him 
todo. That if the collector were asked to: send a certain package for 
good and sufficient reasons, he would send some other package as well ; 
not only the one that he had been asked to send, but some other one. 
That if there was any question involving the rate of duty on a particular 
package the importer might not know at the time what the correct duty 
was. 

By the Court (Q.). You have stated, in 1857 an 1858, and perhaps 
in 1859, you knew of pasted protests going to the collector, or of pro- 
tests being served in that way. Did you know, during that period, of 
any protests being served in any other way ? 

A. No, sir; that was the invariable practice. 

PLAINTIFFS’ CoUNSEL. Does your honor mean to confine the inquiry 
to pasted protests, or to any protests ? 

The Court. To any protests, pasted or fastened on the entry. 

The Wirness. As far as my knowledge went, all protests, so far as 
any protests have passed through my office, were fastened to the entry— 
or written on it. 

By the Court (Q.). But they were all on the entry? 

A. They were written on or attached to the entry. 
121 By DEFENDANT’s CouUNSEL (Q.). And yon know of protests 
being made in no other way during that period ? 

A. I do not. 

Q. I show you Exhibit No. 32; see if among those papers you find a 
protest. 

A. I find a protest. I have it here. 
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‘Q. Does that appear to have been fastened with the entry ? 

A. Apparently not. 

Q. I understood you to say that you did not know of the practice of fil- 
ing or serving such protests as those. 

A. In my office? 

Q. Did you in anybody else’s office ? 

A. I could not say as to anybody else’s office. My information, which 
{ have given, is confined to the practice which prevailed in my office. 

By the Court (Q.) You do not know that anybody else did it. 

A. I do not know of anybody else that did it. 

Q. Did you have your attention called to the endorsement on the pro- 
test the other day ? 

A. I do not think I did; I do not remember. 

Q. Do you know in whose handwriting it is ? 

A. I do not. 

Q. Or any part of it? 

A. No, sir. 
122 John Van Arsdale, being recalled by the plaintiffs in their behalf, 
testified that under a subpoena duces tecum served upon the col- 
lector he had produced the collector’s order book, showing the orders made 
by the collector for the guidance of merchants, customhouse clerks, and 
brokers in the conduct of business in the custom house from about August 
7, 1845, to April 22, 1879. 

Mr. Griswoup. I ask the counsel on the other side whether it is con- 
ceded that the duties on these entries were paid on all the entries that we 
have put in here ? 

The Court. The entries themselves are in. Upon the face of each 
entry there is a memorandun, giving the date and “ pd.,” a dollar mark, 
and an amount, and some initials. As to the first one of these entries 
there is testimony of a witness to the effect that he knew the signature, that 
it was the official signature of the clerk who was in the cashier’s office in 
the customhouse at the time, and whose business it was to receive the 
money, and to make that entry. It is conceded, as to the other entries, 
that similar memoranda upon them were made by alike officer. Is not 
that so? 

Mr. GREENWOOD. Your honor has held, as I understand it, that those 
endorsements show the dates of payments ? 

The Court. Yes; in the absence of any proof to the contrary ? 

Mr. GrEENWwoop. I do not know that we have any proof to the con- 

trary ; but if we have we will put it in. I want my friend to 
123 understand that we desire to be entirely fair about it. If we have 

any evidence, and I do not know that we have any, showing a dif- 
ferent state of facts we will produce it. 

The Court. Then the simple concession is that alk those receipts, pur- 
porting to be payments endorsed upon the face of the entry were made by 
the proper official in the customhouse ? 

Mr. GREENWOOD. That is all, and that shows the date of payment, and 
the amount. If we have anything which shows to the contrary, we will 
produce it; but I do not now know that we have any such evidence. 
Joseph Treloar, being produced as a witness on behalf of the plaintiffs, 
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and duly sworn, testified that he was at present chief clerk in the New 
York customhouse; that he had been in the customhouse of New York 
for thirty-three years. That asfar back as 1857-58-59 he was only par- 
tially in a position to know the routine of business in the customhouse so 
far as the administration of its affairs were concerned. That he knew of 
no one at this time who was familiar with the routine of said business at 
that time. That Mr. Samuel Ogden was dead. That Collector Schell 
was also dead. That he could not recall : any of Collector Schell’s deputies 
from 1857 to 1861. That Mr. Clinch was Mr. Schell’s special deputy ; 
that Moses F. Odell was not a deputy. ‘That he knew of no one who 
was such deputy. 
124 The witness, on being shown the collector’s order book, testified 
that he had seen the same almost daily for thirty years past ; that it 
wasa record of the orders issued by the collector of the port of New York for 
the guidance of his assistants, and for the general transaction of business ; 
that it was supposed to contain a record of all the important orders that 
were so issued ; that he had looked in it for an order requiring the im- 
porters to file their protest separate from their entries in 1857, 758, & 759, 
and had failed to find it; that in 1857, *58, 759, ’60, & ’61 the protests 
that were made at the customhouse did not come before him as a rule, and 
therefore he had no knowledge as to how they were lodged or where they 
were placed ; that the general knowledge of the witness of the internal 
workings of the customhouse as to the making of protests began, he should 
say, in 1870; that he knew of no one in the customhouse who would know 
how protests were made in 1857 to 1861, and that he could think of no- 
body, except it might be some of the old customhouse brokers, so-called, 
would know ; that Gray & Garvin were brokers who had been in business 
a long while; that W. W. Thomas & Co. had been in the brokerage busi- 
ness a great many vears; that Wood, Niebur & Co. had been in the same 
business for a number of years ; that he had seen what purported to bea 
signature of Howell Cobb, but that he had never seen him write. The wit- 
ness on being shown a letter dated February 17, 1859, and asked if the sig- 
nature to it was that of Mr. Cobb, testified that, as far as the form 
125 of’ the signature that was accepted as his goes. he would say that it 
was Mr. Cobb’s official signature at that time. 

The witness made the same answer as to the signature of a letter of 
March 5, 1857, and as to the signature of a letter of August 16, 1858. 
Thereupon the letters were respectively marked Exhibits 67 and 68 and 
69 for identification. 

The witness Treloar, on cross-examination, testified that in 1857-58, 
& 759, he was a clerk in the correspondence bureau of the customhouse, 
and had been in that bureau ever since; that the collector’s order book 
which had been shown him, did not contain original letters, orders, or 
instructions, but copies thereof ; that the originals thereof might be on file 
at the customhouse—that they should be; that he would not like to answer 
that they were on file ; that so far as he knew to the contrary they were. 

The witness, on being asked whether at the time the Treasury regula- 
tions of February 1, 1857, were issued, he was familiar with those regu- 
lations then and thereafter, answered that they were a public document ; that 
he did not know about the word “ familiar ;” he knew of their existence ; 
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that he had seen them many times; that he had frequent occasion to refer 
to them for his guidance and the evidance of others in the customhouse. 
Witness, on having his attention called to paragraphs 386 and 387 of 
these regulations, testified that he had seen those paragraphs before re- 
peatedly ; that he would not want to sav he had seen them in 1857; 
126 that he could not say he had in 1858; that he would not like to 
designate any particular year when he hadseen them. That about 
1859 he was a subordinate clerk. That he did not know whether the in- 
structions contained in those paragraphs were carried out by the collector. 
That he did not know whether the collector had ever issued instructions 
to his subordinates to conform to the Treasury instructions contained in 
those paragraphs. That he never saw a protest book at the customhouse 
in 1857 or 1859. That he never saw a protest book relating to the years 
1857 to 1859. That he had seen protest books for subsequent years. That 
he never had had occasion to look into protest books before that time. 
That he did not know who had kept the protest books in the years 1857-58 
and 759. but it had come to him by hearsay that a gentleman by the name 
of Philander Hanford had kept them. That he did not know whether 
Mr. Hanford was still living or not. 

By the Court (Q. ) If you looked through the book to find a particu- 
lar order you sat it, did you not ? 

A. That is right. 

Q. Did vou ever look through that book to find if there was an order 
calling the attention of subordinates to the regulations of February 1, 
1857, “and requiring obedience to them ? 

A. I looked through the book for any order that had reference to pro- 
tests in those years, and failed to find any order relating to protests in any 
shape or form. 

Q. Did you look through the book to ascertain whether there was an 

order of the collectur not enumerating the provisions of the reg- 
127 ~—ulations of February 1, 1857, and calling the attention of the 

deputies to the book, and informing them that they must be guided 
by this section? ‘ 

A. I did not. 

Q. You did not look for any such thing ? 

A. I did not, sir. 

The witness further testified in answer to defendants’ counsel that from 
his connection with the correspondence bureau at the customhouse in 1857 
and 1858, and from his acquaintance with the practice of conducting the 
business of the customhouse at that time, he had every reason to believe 
that a copy of those regulations was furnished to the head of every divi- 
sion. That he did not know whether the attention of the subordinates 
was called to these regulations or not. 

In answer to the plaintiffs’ counsel the witness testified that after ex- 
amining the collector’s order book between January 1, 1857, and January 
1, 1860, that he was not able to find any order calling attention to the 
regulations relating to protests. 

The witness in answer to the defendants’ counsel, testified that it was 
possible that there might be such an order in some other book or on file at 
the customhouse. That the Treasury regulations of February 1, 1857, 
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contained various instructions to collectors of ports as to procedure in busi- 
ness, and as to the mode in which their business should be conducted, and 

he was not aware that it was the custom in 1857, 1858, and 1859, 
128 for the collector to issue an order that instructions from the 

Treasury Department to him should be carried out; that, guided 
vy his present underst.nding, he should say that the collector would not 
deem it necessary to instruct his assistants that they should be guided in 
the transaction’ of business by these instractions ; that they would be so 
euided without a special order from the collector as a matter of course. It 
was not customary for collectors to make orders directing their subordinates 
to carry out the instructions of the Treasury Department ; it was not a 
general practice. That if it was found that the subordinates were disre- 
garding such instructions the collector might then call special attention to 
the part of the instructions they w ere disregarding by a special order from 
himself. Judging from his experience in such matters, the collector, if he 
deemed it of special importance, might issue an order to his subordinates 
to carry out these instructions ; otherwise, not. 

Plaintiffs’ counsel then offered in evidence nine answers to appeals in 
case of im porte xtions In suit made by the plaintiffs’ firm, as an admission 
that at the time those appeals were answered the Secretary of the Treasury 
was informed by the collector, or the collector adinitted, the filing of the 
protests. 

To the admission in evidence of each of these nine answers the defend- 
ants’ counsel objected, on the ground, first, that it was incompetent and 
immaterial, and second, that it ‘referred in terms to the protest act of 1857, 

not to the protest act of 1845, which applies to the importations 
129 in suit. The court overruled these objections and stated that he 

would admit them in evidence for what they were worth. To this 
ruling of the court the defendants’ counsel excepted, which exception was 
duly noted and allowed ; and the said answers were admitted in evidence 
and marked Exhibit 70 to 78, both inclusive.) 


Ex. 70—Oct. 25, 787. 


TREASURY DEPARTMENT, 
August 25, 1858. 


Your appeal, under date of the 24th inst., taken from the decision of 
the collector of customs at New York, subjecting to duty at the rate of 24 
per cent., under Schedule C of the tariff act of March 3, 1857, mousseline 
delaines imported and described as follows, viz: 


Per S. S. Vanderbilt, Augt. 3, 58, L F ZB9T—2402...ccoccccessccse OG 
er ‘“ 2426-—2428.......... ecekenic ae 
eo 6 Oe “6 66 «  §62429-2431...... SERIES OT 
‘<6 és Persia 66 D, 98, J H 575-576..... dé oe Aetna 
6¢ sé Arago 66 10, 8, “ 917-978 eoeccecccoe erereny a 2 

, oon 6 6 6. Re ree ee cancsies incase ae 
“ ship Galena “ 11, 758, LF 2319-2363...............0.. 40 
ee ‘ é “< 6 “ 9381-2390 -.cccccccscecesees 10 
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Per ship Galena “ Augt. 11,758, L F 2394-2396... -............ 3 


« str. Saxonia “ yO EE FE dctess odeseavecens 6 
< © Arabia “ e OEP inns wa anos scene deneek oe 
86 


130 is received, and you are hereby informed that the decision of the 
collector is aftirmed. 
I am, very respectfully, 
(Signed) HOWELL Coss, 
Secretary of the Treasury. 
Mess. LAcHAISE FAuCHE & Co., New York. 
Ex. 71.—Oct. 25, ’87. 
TREASURY DEPARTMENT, 
September 20, 1858. 
Your appeal, under date of the 18 instant, taken from the decision of 
the collector of customs at New York, subjecting to duty at the rate of 
24 per cent., under Schedule C of the tariff act of March 3, 1857, mous- 
seline de laines, imported and described as follows, viz : 
JH, 580,a 582, 3c. perstr. Ariel, Aug. 27, 1858. 
L F, 2,496, a 2,497, 2c. , ae. 
“ 2,416, a 2,427, 10 ¢. «ship Zurich, Sept. 11, 758. 
6c 2,434, a 2,471, 38 66 6é éé be éé 66 
62,505, a 2,508, 4c. ‘“¢ Persia, aa: 
is received, and you are hereby informed that the decision of the collector 
is affirmed. | 
_ Iam, very respectfully, | | 
(Signed.) Howey Coss, 
Secretary of the Treasury. 


LACHAISE, FAucHE & Co., New York. 
131 Ex. 72—Oct. 25, ’87. 


TREASURY DEPARTMENT, 
March 17th, 1859. 
Your appeal, under date of the 10th instant, taken from the decision of 
the collector of customs at New York, subjecting to duty at the rate of 24 
per cent., under Schedule C of the tariff act of March 3, 1857, mousseline 
de laine imported and described as follows, viz : 


Feb’y 1, 759, per “ New Orleans” L F 2530-2538 ..... sien 9 
2542-2587 ....cccecees 46 
” 6 3 Ps Te Mik nacc joann ae yeas I 
% <3 “SArmeo” * “LE &@& C 304 ............... 1 
V 

- se “3 “ Ay 2665-2606 ...6.......... 1 
« 63,759, “ “Wm.Tell” “ LF 2588-2628 ............ 41 
20633-2637 ...cceeceee. 4 
M LH 2629-2656 ............ 28 

131 cases. 
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Feb’y 11, 759, per “ Zurich” L F 2644-2662 ............ 18 
“« 18,759, “ “Lebanon” L F 2663-2668 ............ 5 
2672-2676 .....000008. 4. 

* Fe, * “Adin” J H 664-667-668 ......... 8 
«26,759, “ © Fulton ” J H 668 BIS ....... aan i 
Mareh 7,759, “ “Jura” L F 2677-2685 ..........., 8 
44 


is received, and you are hereby informed that the decision of the collector 


is affirmed. 
Iam, very respectfully, 
(Signed) HoweE.u Cops, 
Secretary of the Treasury. 
Messrs. LACHAISE, FAUCHE «& Co., 
New York. 


132 Ex. 73.—Ocet. 25, ’87. 


TREASURY DEPARTMENT, May 10th, 1859. 


Your appeal, under date of the 18th ultimo, taken from the decision of. 
the collector of customs at New York, subjecting to duty at the rate of 


24 per cent., under Schedule C of the tariff act of March 3, 1857, mousse- 
line de laines imported and described as follows, viz : 


April 1, 1859, Alps, L F;, 2686/2706 ; 
“« 13, “ Corinne, L F, 2638/2648 ; 


is received, and you are hereby informed that the decision of the collector 
is affirmed. . 
I am, very respectfully, 
(Signed) HoweELuL Coss, 
_. Secretary of the Treasury. 
LACHAISE, FAUCHE & Co., 3 
Per W. H. Dickinson, 
Atty., New York. 


Ex. 74,.—Oct. 25, ’87. 


TREASURY DEPARTMENT, Jay 18th, 1859. 
Your appeal, under date of the 9th inst., taken from the decision of the 


collector of customs at New York, subjecting to duty at the rate of 24 per 


per cent., under Schedule C of the tariff act of March 3, 1857, 


133 mousseline de laines imported and described as follows, viz: 


April 26, 1859, per Jura, 15 cases, marked L F, Nos. 61 a 75, 


is received, and you are hereby informed that the decision of the collector 
is affirmed. ; 


I am, very respectfully, 
(Signed) Howe. Copp, 
Secretary of the Treasury. 

LACHAISE, FaucHE & Co., 

Per W. H. DickInson, 
Atty., New York. - 
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Ex. 75.—Oct. 25, 787, 


TREASURY DEPARTMENT, 
September 3rd, 1859. 
Your appeal, under date of the Ist inst., taken from the decision of the 
collector of customs at New York subjecting to duty at the rate of 24 per 
cent., under Schedule C of the tariff act of March 3, 1857, mousseline de 
laines imported and described as follows, viz: 


August 3, 1859, per Ocean Queen, L F 201 a 224; 
us 5, © Wm. Frothingham, “ 160a 169; 
noe, « Vanderbilt, J H 745 a 747; 


“749 a 751; 

L F 284 a 235; 

240 a 258; 

“« 24, “© © YF. B. Bartram, “« 181 a 183; 
« ~—184 a 200; 


134 is received, and you are hereby informed that the decision of the 
collector is affirmed. 
I am, very respecttully, 
(Signed) ; P. CLAYTON, 
Acting Secretary of the Treasury. 
LACHAISE, FAUCHE & Co., 
Per W. H. DIckINson, 
Atty., New York. 


Ex. 76.—Oct. 25, ’87. 


TREASURY DEPARTMENT, 
September 29, 1859. 


Your appeal, under date of the 28th inst., taken from the decision of 
the collector of customs at New York, subject to duty at the rate of 24 per 
cent., under schedule of the tariff act of March 3, 1857, mousseline de laine 
imported and described as follows, viz: 


Sept. 25, 1859, per “ Vanderbilt,” Iu F 292 a 308==1 7c. ; 
“« 309 a 310=2c 
is received, and you are hereby informed that the dete of the collector 
is affirmed. 
I am, very respectfully, 
(Signed) Howe. Coss, 
Secretary of the Treasury. 
Messrs. LACHAISE FAUCHE & Co., 
Per W. H. Dickrxson, 
Atty., New York. 


135 Ex. 77.—Oct. 25, ’87. 


TREASURY DEPARTMENT, 
October 31st, 1859. 
Your appeal, under date of the 29th inst., taken from the decision of 
the colléctor of customs at New York, subjecting to duty at the rate of 24 
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per cent., under Schedule C of the tariff act of March 3, 1857, mousseline 
de laines imported and described as follows, viz: 


September 26th, 1849, per “ Vanderbilt” L F, 292 a 308; 
| «809 a 310; 

October 17th, 1859, per “Africa” L F 321 a 333 ; 
October 26, 1859, per “ Ocean Queen” L F 343 a 363; 
is received, and you are hereby informed that the decision of the collector 
is affirmed. 

I am, very respectfully, 

(Signed) HOweE LL Coss, 
Secretary of the Treasury. 
Messrs. LACHAISE, FAUCHE & Co., 
Per W. H. Dickrxson, 
Atty., New York. 


136 Ex. 78.—Oct. 25, ’87. 


TREASURY DEPARTMENT, 

, January dth, 1860. 
_ Your appeal, under date of the 4th inst., taken from the decision of 
the collector of customs at New York, subjecting to duty at the rate of 
24 per cent., under schedule C of the tariff act of March 3, 1857, 
mousseline de laines imported and described as follows, viz: 

Decr. 9, 1859, per steamer “ Persia,” from Liverpool, L. F. 364 & 401— 
J. H. 804 & 808. : 

Decr. 17, 1859 per steamer “ Bremen” R Ne 1890, is received, and 

m 


you are hereby informed that the decision of the collector is affirmed. 
I am, very respectfully, 
(Signed) HoweE.u Coss, 
| | Secretary of the Treasury. 
Messrs. LACHAISE, FAUCHE & Co., 
per W. H. Dickinson, 
Atty., New York. 


Plaintiffs’ counsel then stated that the plaintiffs did not seek to recover 
the following amounts of duty paid in case of the following importations : 
$55.20 by the Ocean Queen (Exhibit 43-a), $67.20 by the Vanderbilt 
(Exhibit 45), $16.60 by the Ariel (Exhibit 52), amounting in all 

to $139. 
137 I. Augustus Stanwood, being then recalled as a witness in be- 

half of the plaintiffs, testified, that after making this deduction of 
$139 from the principal sum testified to by him as the difference between 
19 % and 24 % duty exacted on mousseline de laines in suit, the amount 
of the principal was $18,521.70, that interest thereon at 7 % until De- 
cember 31, 1879, was $26,331.92, that the interest thereon from the last 
mentioned date at 6 % until the present time was $8,583.06, making the 
total amount of principal and interest, $54,436.68. 

The defendants’ counsel then called John V. Van Arsdale as a witness 
in their behalf, who, being duly sworn, testified, on being shown certain 
books that he had seen them before; that they were protest books; that 


a i a a ee ee ee a Le ee es uns 


CNT at ee a ae Fe er re ee renee wees . 5 . 
Bae ee ty ee deg te ei4 PRS Beek OE PEA a OS be, ee ae SEY SE eee a) I Lip oa gts i re ~ pated a . 

ie) 2 Wet i Se ANA : + ; 15% ( $ ‘ * f 3 ; ne : 
[eee A Ee hae <a) 4 ‘Kean tie Ladi a Gohaaiod Ar gs a BR eT ok es be pk raat 1G Le di | AE Nebr ek 
\ See ; 4% % 2 , > : 20) AL ae Ot : ‘ ‘2 Pots ¥ ita pan hes 


68 ROBERT SCHELL ET AL. VS. VICTOR FAUCHE ET AL., AND 


he had brought them to court from the customhouse under a subpeena duces 
tecum issued by plaintiffs’ counsel to the collector, requiring the collector 
to bring them to court. That he had known of these books a great many 
years, he guessed for twenty. That they were a part of the records of the 
customhouse, and had always been known to himas protest books. The wit- 
ness, on being shown volume 6 of protest books, was asked to look at the first 
leaf, and being asked to state to the court and jury how that book was kept, 
said it was indexed under the importers’ name, and there were certain num- 
bers referring to protests on the pages. That on looking at page 1 of the book, 
he found a protest of Roberts & Williams of February 23, 1857; the amount 

of duty paid on the importation referred to in the protest was 


138 $9,918.60; that the protest made by that firm was written out at 


length ; thatit gave the name of the importers Roberts & ve Seen 
the name of the vessel, the Rapper of Cardinas, the date February 23,1847, 
and opposite to these entries on the same page appears the protest written out, 
out, and it is numbered No. 1 ; that that protest was made by the importers 
mentioned in the case of the importations by the vessels mentioned ; that 
following this protest is another protest No. 2, by different importers ; 
that this protest No. 2 was followed by another protest No. 3, and that 
similar entries as to protests then followed up to No. 89, being 89 different 
protests made by different parties, and each of a different form from 
the other. 

The witness testified, on looking at page 36, which is the page immedi- 
ately following the page on which is written the protest No. 89, that on 
the first line of page 36 was the name of an importer, the name of the ves- 
sel, the date of arrival, and the amount of duty claimed by the importer 
in the case of that importation, and that opposite these entries is this entry : 
“The protest the same as No. 1.” That the date of the protest referred to 
on page 36 is February 26,1857; that subsequent entries on the protest 
books to these entries on page 36 testified to by him are continued, refer- 
ence being made, after stating the importer, the vessel, the date of arrival, 
the amount of duty claimed. to some previous protest of the 89 by such 

entry asthis: “ Protest the same as No.—,” and that the date of such 
139 protest was given, and the name of the person who signed it. That 

is the way in which the book was kept, and that from his examina- 
tion of the protest books he understood the mode of conducting the same 
in the years 1857, 1858, and 1859. 

The'witness on cross-examination by plaintiffs’ counsel, on having his 
attention called to page 307 of the protest book No. 6, and being asked to 
give the dates of the entries of protest, testified, calling them off one after 
another, that the dates were July 6, 1857; July Ist, July 1st, July 6, July 
6, July 1, June 17, June 6, May 9, May 19, May 26, June 30, June 26 ; 
that the dates on page 413 of that book read July 1, 1857 ; July 18, July 
22, July 1, July 27, July 15, July 1, July 28; that on page 414 the dates 
were July 25, 1857: ; July 25, July 24, July 24, July 27, March 15 ; and 
on page 415, July 10, 1857 ; July 27, July 23, July 22, July 27 July 27, 
July 30, July 29; on page ‘419, July 31, 1857 ; ; July 30, July 30, July 
30, July 1, July 30 ; on page 421 , July 30, 1857 ; ; July 31 »duly 30, July 
31, July 31, July 7, August 4; on page 430, September 16, September 
17, September 19, September. 22, September 24, September 24, September 
29, September 28, , September 9; on page 431, July 2, July 11. 
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By a Juror. (Q.) Is that all that it says on those pages, just those 
dates which you have given ? 

Witness. No; it also gives the importers’ name, the vessel, the date 
and the protest. 

By a Juror. Is there any protest entered in the name of these plain- 
tiffs that you have spoken of ? 

WiTNEss. Yes. 
140 By the Court. (Q.) As to these items where you have given 
the dates, the dates you have given are those that are written after 
what ? 

A. It gives here the importer, the vessel, and the date. 

Q. The date is not written on the margin, but in a separate column by 
itself ? 

A. The date is written under the importation. 

Q. Is there anything on the face of it to show what the date refers to, 
as to whether it is the date that the importer entered his protests or the 
date on which the clerk received it, or the date that he wrote it in the 
book ; in other words, is there anything on the face of the book to show 
what that date means ? 

.A. I take it as I read it, that that was the date of the importation. 

(Witness in answer to a question propounded by a juror stated that on 
the pages from which he had read off the dates the whole protest was not 
copied by itself, but where it is similar to another protest previously 
written out and numbered it refers back to that other protest, and that 
this was done to save time in writing out a protest that was similar to a 

protest which had been written out.) 

The Court. I fail to see, in that book, the date of recording. I see 
what purports to be the date of the importation and what purports to be 
the date of the protest. 

To defendants’ counsel the witness testified on redirect examination, 
looking at page 307 of protest book, that the first date was July 6, 1857, 

and opposite to that and on the same page and under the reference 
141 to the protests was the date July 6, 1857. The next date was 

July 1st, and the protest appeared to be dated J uly Ist. The next 
date was July Ist and the date of the — wasthesame. The next to that 
July 6, and the date of the protest July 6. The next was filed July 1st 
dated July Ist. The next was filed June 17 and was dated July Ist° 
The next was filed June 16 and dated July Ist. The next was filed May 
9 and dated July 1st. 

The witness, in answer to a question propounded by the court, testifies 
that he tuok the date of importation to be the date given in the first col- 
umn. That in reading from the book he had given that date first, and 
then he had read the date opposite as the date of the protest. That in 
answer to the questions of plaintiffs’ counsel he had given both these dates. 
That he understood that the dates in the first column were the dates when 
the merchandise referred to therein arrived, and those were the dates he 
had given in response to the questions of plaintiffs’ counsel. That the 
dates he had now been giving were the dates which purport to have been 
written on the face of the protest ; and that those dates, which were later 
than these dates, were the dates of the protests which were made after the 
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importation, as he took it. That if a protest dated July 1st referring to 
an importation or entry of June 16 was handed to him, the first date to be 


written on the protest book would be June 16th, and July Ist would be | 


written in the next column. 
The witness, on being asked by the plaintiffs’ counsel to turn to 
142 ~page 413 of the protest-book and tell the dates of the importations 
and the date of protest, testified that the first entry showed as fol- 
lows: The date of the importation was July 1st, 1857, the date of the pro- 
test July Ist, 1857; the next importation was made July 18, and the 
protest was of the same date; the third importation was made July 22 
and the protest was dated July 22; the fourth importation was made July 
1, 1857, and the date of the protest was the same; the fifth importation 
was made July 27, and the protest was of tiie same date; the next im- 


' portation was made July 15, and the protest bore the same date; the next 


importation was made July Ist and the protest was of the same date ; the 
next importation was made July 28, 1857, and the protest was of the same 
date. That on page 414 the date of the first importation was July 25 and 
the date of the protest was the same; the next importation was made July 
25 and the protest was of the same date; the next importation was made 
July, 1857, and the protest was July, 1857; the date of the next iniporta- 
tion was July 24 and‘ the date of the protest the same; the date of the 
next importation was July 21st, and the date of the protest the same; the 
date of the next importation was July 24th, and that of the protest the 
same ; the date of the next importation was July 27, and the date of the 
protest the same; that of the next importation March 15 and that of the 
protest the same. 

The witness, in answer to a question propounded by plaintiff’s counsel, 
testified that the latest date in protest book No. 6 was January 18, 1858 ; 

that on looking at the book he saw only three protests made in 
143 =1858, the last three in the book. 

The witness, on being shown, by the plaintiffs’ counsel, volume 7 
of protest books, stated that the first date there was July 21, 1857, that 
the last date there was January 24, 1858, and that it really covered the 
same period as protest book No. 6. 

The witness, Van Arsdale, on being called the next day for the defend- 
ants as a witness in their behalf, and on being asked if he wished to explain 
or modify his testimony as to protest books, as given by him on the day 
a testified that he had examined the protest book No. 6, that he 

ad referred to on the stand, and that he had then testified that the date 


in the left hand margin of the first column was the date of importation, 


but that when he came to read the date of the protest opposite it he found 
that it was different; that the date in the ‘margin on the left, or the first 
column, he thought, must be the date of filing of the protest, or date it 
was received at the customhouse. 

By - Court. (Q.) Do you know anything about it? 

A. No. . 
. Peter B. Kelly, being recalled as a witness by the defendants in their 
behalf, testified that he had made an examination of volumes 6, 7, 8, 9, 
10, 11, and 12 of the protest bookt, and that in making such examination 
he had taken the books and gone over each entry; that he had exam- 
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ined every item and every page thereof from May, 1857, until two 
144 months after the date of the last protest in this suit; and that, in 
addition, he had also made an examination of the indexes of these 
various books. ‘That he had examined each book first, item by item, and 
having got the result of that examination, checked it by the indexes, not 
referring to the indexes first, as a check on his work. That he took the 
notation and checked the findings on the previous search, and that that 
was the process of his examination. That he was unable to find a record 
in said protests book of a protest attached to Exhibit 1; that he was un- 
uble to find a record of protest written on Exhibit 2, or of the protest of 
Exhibit 3, or of the protest of Exhibit 4; that he found a record of the 
protest of Exhibit 5, dated January 30, 1858, and recorded on that day. 
The witness, on having his attention called to the protest of Exhibit 6, 
stated that he had found at page 136 of volume 8 of protest books, the 
following record: “ Lachaise, Fauché & Co., Admiral, Havre, February 
10, 1858, $4,333.55. Form of protest same as No. 58 and 30; date, 
Feb. 10, 1858; signed Lachaise, Fauché & Co.” That protest No. 58 
purported to be made by F. Cottenet & Atherton, str. Argo, Havre, Jan- 
uary 8, 1858, $628.48. It is headed “53,” and reads as follows: 


- “New York, January 28, 1858. . 
“ AUGUSTUS SCHELL, Esq., 
“Collector of Customs: 
“Sir: We object to the classification of our mousseline delaines 

145 or worsted mousseline, embraeed in our entry per str. Argo, from 

Havre, marked A. M., Nos. 555 and 556, under Schedule C, thereby 
submitting them to a duty of 24% ad valorem, while we claim that they 
are liableto 19% only, and for the following reasons, viz, because the 
article of worsted mousseline, or mousseline delaines, being a manufacture 
composed wholly of worsted, is subject only to theduty imposed on worsted 
fabries, viz, 19% ; that it has no connection with the articles denominated 
and known among merchants and dealers in the article as “ delaines,” 
which is specified under Schedule C, which is composed of a cotton warp 
and a worsted web. That the article mousseline delaine or worsted 
mousseline was known among merchants and dealers in the article at and 
long before the passage of the tariff act of March 3, 1857, by that name, 
as a manufacture of worsted, and as an article totally and entirely distinct 
from the fabric manufactured of worsted and cotton, known among mer- 
chants and dealers in that article exclusively by the title and name of de- 
laines. That the article known as mousseline delaines is not manufactured 
in this country, while the article known as “‘delaine” is extensively pro- 
duced here, and it could not have been the intention of Congress to im- 
pose a cotton duty upon an article manufactured wholly of worsted, and 
which did not come into competition with an American product. For 
these reasons we cuntend that we are entitled to enter and pay duty on 
the above described goods at the rate of duty imposed on manufactures of 
worsted, and protest against the payment of a higher rate of duty. 


“ Yours, ete., 
“K, CorreENeT & ATHERTON.” 
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146 That form 30 in the left hand margin of the first column reads : 
“ Renauld, Francois & Co., Anawan, Havre, Dec. 4,’57, $2,197.20.” 
The protest there recorded is headed ‘ 30,’ and reais: 


“‘ AUGUSTUS SCHELL, Esq., 
“Collector of Customs: 

“Sir: We protest against paying duty on 23% or 3% commissions as 
charged on the merchandise embraced in the annexed entry, believing by 
Jaw said goods are liable only to a duty on 2% commission, that being the 
usual rate of commission in the principal markets of the country from 
which said merchandise is imported. We claim that we ought not to be 
prejudiced by the fact that 24% or 3% is charged in the invoice, because 
that rate has been added by the consignor to conform to the requirements 


- of the customhouse, and not because such commission was paid or was the 


usual rate in the market whence the merchandise is imported. We also 
protest against being compelled to pay duty on commissions computed on 
the charges or expenses on the merchandise embraced in the annexed entry, 


believing commission is chargeable only at the cost or market value of 


said merchandise without the charges. We also protest against paying 
fees for oaths to entries, stamps on invoices, and orders from one depart- 
ment of the customhouse to another, believing there is no provision of law 
requiring us to pay the same, and we pay the amount exacted on this 
entry in order to get possession of the goods. You are hereby notified 


that we desire and intend this protest to apply to all future similar im- | 


portations made by us. 


‘¢ Yours, ete., 
‘ RANAULD, FRANCOIS & Co.” 


147 Mr. GREENWOOD. I will ask the stenographer to read the 
answer of the witness and see if he said “ form protest” or “ forms 
protest.” 

Thestenographer reads from the witness’s answer as follows: “ Lachaise, 
Fauché & Co., Admiral, Havre, February 10th, 1858, $4,333.55, form 
protest same as No. 58 and 30.” 

The Court. Have you read all the entry that is on page 136? 

The WitTNEss. Yes, sir. 

Mr. GRIswoLp. I wish to call his attention to the question—is the en- 
try “form of protest ” or “forms of protest”? Is it singular or plural? 

The Witness. I should say it was singular, sir. 

By the Court (Q.). How does it read ? 

A. “ Form protest same as” 

Q. “Form protest,” is that it ? 

A. Yes, sir. 

Counsel for the defendant shows the witness the entry Exhibit 6 and he 
is asked when the duties appear to have been paid, and he testified that he 
knew the customary signature of the cashier and that there was written on 
the face of the entry “ P. February 11, J. H.” ! , 

That in case of the entry of Exhibit 7 he fuund uno protest attached 
thereto or separate and detached therefrom. That on page 275 of volume 7 
there was recorded a protest as to the Logan on commissions and charges, and 
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oaths on entries, dated October, 9, 1857, but that he found no record 
148: of any mousselinedelaine protest against the duty paid on Exhibit 7 

in any of the protest books Exhibit 6 to 12 ; that he found no protest 
attached to the entry of the Persia Exhibit 8, and no protest separate or 
detached therefrom, and that he found no record in the protest books of 
any protest as to that entry; that there was a protest attached to the 
entry of Exhibit 9, which was dated June 30, 1858; that at page 17 of 
volume 9 of protest books he found recorded a protest dated June 30, 1858, 
against mousseline delaines made by Lachaise, Fauche & Co. in the case 
of | xhibit 9, and that the recorded protest is the copy of the protest 
attached to Exhibit 9; that he found attached to the entry of Exhibit 10 
a protest on commissions, and also a separate mousseline delaine protest ; 
that the mousseline delaine protest was specific in form; that he was 
unable to find recorded in any of the protest books either of these 
protests; that he found attached to the entry of Exhibit 11 a mous- 
seline delaine protest dated July 9, and unsigned, to which was 
pasted a prospective charge and commissions protest, signed by the 
plaintiffs’ firm and making a protest like that on Exhibit 6; that he 
was unable to find a record of this protest, or any part thereof, in the 
protest books ; that he found no protest in the case of Exhibit 12, and no 
record of one in any of the protest books; that he found attached to the 
entry of Exhibit 13 a protest consisting of a mousseline delaine protest, 
unsigned, to which was pasted a prospective commissions protest, signed 
| by plaintiffs’ firm, being like protests on Exhibits 6 and 11, but 
149 ~=that he found no record of such protest, or either part thereof, 

in any of the protest books; that he found a protest attached to 
the entry of Exhibit 14 of mousseline delaines, and another separate pro- 
test on commissions, but that he found neither of these protests recorded 
in any of the protest books ; that he found no protest in case of the entry 
of Exhibit 15 and no record of any in the protest books; that he found 
attached to the entry of Exhibit 16a mousseline delaine protest and a sep- 
arate commissions protest, but that he found no record of such protest in the 
protest books; that he found a mousseline deiaine protest attached to the 
entry on Exhibit 17, but that he found no record of the same in the pro- 
test books ; that he found a mousseline delaine protest attached to the entry 
of Exhibit 18, but no record thereof in the protest books; that he found 
no protest in the case of the entry of Exhibit 19 and no record of one in 
the protest books, and that the statement made by him as to Exhibit 19 
was true as to Exhibit 20; that he found a mouseline delaine protest at- 
tached to the entry of Kxhibit 21, but no record thereof in the protest 
books ; that he found no protest in the case of the eatry of Exhibit 22 
and no record of one in the protest books; that he found attached to the 
entry of Exhibit 23 a mousseline delaine protest, but no record thereof in 
the protest books; that he found attached to the entry of Exhibit 24 
a mousseline delaine protest, but no record thereof in the protest books ; 

that he found a mousseline delaine protest attached to the entry 
150 = of Exhibit 25, but no records thereof in the protest books; that 

he fuund a mousseline delaine protest attached to the entry of 
Exhibit 26, but no record thereof in the protest books. That he found 
no protest in the case of the entry of Exhibit 27, and no record gf one, 
and that that statement was true as regards the entry of Exhibit 28. 


EAS io SAE Rt Oke © 


ve IE stick als ln Te ee 
F ie Or: ee tee ee vest 


<a) 

4 

hie : 
‘ 

re 

« 

& 

Ret 

S 


74  RUBERT SCHELL ET AL. VS. VICTOR FAUCHE ET AL., AND 


That he found a protest attached to the entry of Exhibit 29 on mous- 
seline delaines, but no record thereof in the protest books; that he found 
a mousseline delaine protest attached to the entry of Exhibit 30, but no 
record thereof in the protest books ; that he found a mousseline delaine 
protest attached to the entry of Exhibit 31, but no record thereof in the 
protest books ; that in the case of the entry of Exhibit 32 he found a 
mousseline delaine protest, and that he found a record of that protest at 
page 298 of volume 10 of protest books, dated February 16, 1859; that 
in the case of Exhibit 33, he found a separate and detached mousseline 
delaine protest, and that the same was recorded at page 3803 volume 10 of pro- 
test books ; that in the case of the entry of Exhibit 34 he found a separate 
and detached mousseline delaine protest, and that the same was recorded 
at page 312 of volume 10 of protest books; that the name of the vessel by 


.which the protested importations was made does not appear in the protest 


or in the record of the protest, but that the protest and record gives the 
marks and numbers of the cases mentioned in the entry of Exhibit 34 ; 
that in thecase of the entry of Exhibit 34} he found a separate and detached 
mousseline delaine protest, and a record thereof made March 
151 7, 1859, on page 334, volume 10, of protest books; that in the 
case of the entry of Exhibit 35 he found a detached and separate 
mousseline delaine protest, and a record thereof at the same page of that 
protest book ; that, in the case of the entry of Exhibit 36, he found a 
mousseline delaine protest, attached thereto, but no record thereof in the 
protest books ; that in the case of the entry of Exhibit 37 he found a 
mousseline delaine protest attached thereto, and a record thereof on page 
409 of volume 10 of protest books ; that in the case of the entr y of Exhibit 
38 he found a mousseline delaine protest and a record thereof at page 434 
of volume 10 of protest books; that in the case of the entry of Exhibit 
39 he found no protest and no record thereof in the protest books, and that 
that statement was true as to Exhibit 40; that in the case of the entry of 
Exhibit 41 he found a mousseline delaine protest attached thereto, but no 
record thereof in the protest books; that in the case of the entry of Ex- 
hibit 42 he found no protest and no record of one in the protest books, 
and that this statement was true as to the entries of Exhibit 42, 43, 44, 
45, 46, and 47; that in the case of the entry of Exhibit 48 he found a 
mousseline delaine protest attached thereto, but no record thereof; that 
in the case of the entry of Exhibit 49 he found a mousseline delaine pro- 
test attached thereto, but no record thereof; that in the case of Exhibit 
50 he found a mousseline delaine protest attached thereto, but no record 
thereof ; that in the case of Exhibit 51 he found attached thereto a mous- 
seline delaine protest, but no record thereof. 
152 That in the case of: Exhibit 52 he found no protest and no record 
of one. That in the case of Exhibit 53 he found no protest and 
no record of one; and that the same statement was true as to the entry of 
Exhibit 54. That in the case of the entry of Exhibit 55 he found a 
mapeaoatine delaine protest attached thereto, but no record thereof. That 
he also found a detached duplicate of the protest attached to the entry, 
which was recorded at page 34 of protest book No. 12; that the date of 
the endorsement of the detached protest was October 1, 1859, and the 
date of its record in the protest book the same, while the payment 
of duties protested against was made September 27, 1859; that in the 
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ase of the entry of Exhibit 57 he found a mousseline delaine protest at- 
tached thereto, and a record thereof at page 37 of volume 12 of the pro- 
test books. 

The witness on being shown a. specific mousseline delaine protest de- 
tached and separate from any paper, testified that the same was a duplicate 
of the protest attached to the entry of Exhibit 57, and was numbered 
6958, dated and endorsed October 17, and recorded at page 37 of volume 
12 of protest books October 18, 1859. That there was nothing on the 
protest or on any of them that says it was filed. That in the case of the 
entry of Exhibit 58, there was a specific mousseline delaine protest, dated 
October 26, and on being shown a detached and separate protest, witness 

testified that it was endorsed “7073: Lachaise, Fauché & Co. 
153° Ocean Queen; Oct. 27, 759, M de L.,” and that the same was re- 

corded October 28, 1859, at page 40 of volume 12 of protest books ; 
that in the case of the entry of Exhibit 58 A, he found no protest and no 
record thereof, That in the case of Exhibit 59 he found a specific mous- 
seline delaine protest attached thereto dated December 9, 1859, and cn be- 
ing shown a detached and separate specific mousseline delaine protest, the 
Witness testified that it was a duplicate of the protest attached to that en- 
try, and was endorsed “7478: Lachaise, Fauché & Co., Persia, Dec. 10, 

59, M de L,” and was recorded at page 50, volume 12 of protest books, 
December 12 , 1859. That in case of the entry of Exhibit 60 he found a 
specific mousseline delaine protest attached thereto dated December 17, 
1859, and on being shown a detached and separate protest, stated that the 
same was a copy of the protest attached to the entry endorsed “7606 : 
Lachaise, Fauché & Co., Bremen, Dec..19, 759,” and was recorded De- 
cember 20th, 1859, at page 53, volume 12 of protest books. ‘That in case 
of the entry of Exhibit 61, he found no protest and no record of a protest ; 
and that that statement was true as to the entry of Exhibit 62. 

The witness Kelly, on cross-examination, on having his attention called 
to page 15 and 16 of volume 12 of protest books, testified that there was 
interleaved between these two pages pages 15- A and 16-A, and that the 
protests on such pages were marked 5948-A, 5950-A, 5951-A, and other 

consecutive numbers with A after it. That the numbers on these 
154 pages, with the exception of the A after them, corresponds with 

some of the numbers of protests on pages 15, 14, and 13 of said 
protest book. That the date of record of the last protest on page 13 is 
August 6th, 1859. That the date of record of the first seven protests on 
page 15 is August 6th; that the date of the record of the next twenty-one 
protests is August 11. That there is no record of protests of August 9th 
and 10th between the dates of record of protests of August 6th and August 
11th on page 15. That the record of protests of August 9th and 10th 
are found on the pages interleaved, namely, pages 15-A and 16-A. That 
on page 253 of the same protest ‘book he found a paster, containing a 
record of eight protests, numbered from 16011-A to 16018-A, and that 
said paster was: over the record of protests numbered from 16011 to 
16018. 

The defendants’ counsel then produced as a witness in their behalf 
Charles M. Kaiser, who, being duly sworn, testified that he was employed 
at the customhouse in this city on March 26, 1877, and was engaged there 
as a porter downstairs for eighteen or twenty months; that thereafter he 
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was transferred to the record room of the customhouse as a porter and 

was there several months, and was then promoted to messenger. That 

the record room consisted of rooms in which entries, invoices, protests, and 
protest books were kept; that during the time he was employed in that 
department his duties were to get up entries and invoices; that he had 
had occasion during his employment to look into the books of the record 
room when he had occasion to go to the outward manifest and the inward 

manifest and the protest books. The witness,on being shown 

155 __ protest books from volume 6 to 12, inclusive, testified that he had 

seen those books before, and that he went to thase books when 

he had occasion to get up protests and to get the number of the protest 

from those books and to find the date of their recording ; that he did not 

understand what the general understanding and tradition in the custom- 

house was as to the meaning of those books; that he was familiar with 

' them only so far as their dates were concerned, and as they enabled him 

to get the numbers of the protest, and to go to the protest files and get 
the protest therefrom. 

The witness, on being shown the left-hand column of page 333 of pro- 
test book No. 10, was asked if he knew what it meant, and testified that 
he could not say that he did. 

The defendants then produced as a witness in their behalf I. Augustus 
Stanwood, heretofore produced as a witness by the plaintiffs, who testified 
that he was a refund clerk at the customhouse ; that the duties of the re- 
fund clerk were to prepare certified statements for refund of excess of 
duties in suits; that he had had experience in the preparation of state- 
ments of refund in suits which arose under the protest act of 1845 and 
during the years 1857 and 1858; that in making up statements of refund 
in such cases he made a list of the importation and computations of the 
amount of duties paid in excess under the decision of the court and of the 
Treasury Department, and would ascertain whether the regulations of the 
law had been complied with as to such duties, and many other things ; 

whether the entries of such importatioas had been duly protested ; 
156 __‘ that in ascertaining whether such entries had been duly protested 

he had had occasion to go to the protest books of the customhouse 
quite a number of times. 

The witness, on being shown page 51 of volume 10 of protest books, 

was asked : 

Q. Direct your atteution, if you please, to the first entry there. 

PLAINTIFFS’ CouNsEL. I would like to ask him if he knows what the 
entries tu that first column means. If he knows ? 

WiTNEss. I have always understood them to mean, and have always 
acted upon the understanding, that it meant the date of the filing of the 
protest. 

PLAINTIFFS’ COUNSEL. The date of the filing, or the date of the re- 
cording, or the date of the endorsing of the protest ? - 

Witness. The date of the recording of the protest. It appears to be 
the date uf the recording of the protest. 

The witness, in answer to defendants’ counsel, further testified, that that 
had always been his understanding, and that he had so acted upon that 
anderstanding. ‘That the first entry on the left-hand column of page 51 
of protest book No. 10 was R. L. & A. Stuart, Evening Star, October 
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2, 1858; and that in the right-hand column of the same page and opposite 
thereto wes “ Form 7,” dated Oct. 2, 1858, and signed (R. L. & A. Stuart), 
That he understood that the date in the right-hand column of dates was 
the date the protest was made; and that the date in the protest ought to 
correspond to the date given in such right-hand column. 

The witness, on being shown the paster on page 253 of volume 12 
of protest books, which had been shown. to the witness Kelly, and 

on being asked if he was acquainted with the handwriting on that paster, 
testified that he was not ; that he did not know whose handwriting it was ; 
that he did not see anything to indicate that there was any column on either 
page, or in any part of the book, as far as he new, that showed any 
date of filing, other than the date of the recording given therein ; that he 
had never seen any other protest books than protest books Nos. 6 to 12, 
and that he knew them by the numbers; that he had never seen anything 
in any of them to indicate the date of filing other than the date in the left- 
hand column; that he did not know whether that date in the left-hand 
column was the date of recording or the date of the filing of protests ; that 
might be and it might not be the same; that he did not know about it. 

The witness Stanwood, on cross-examination, testified that he never com- 
pared the dates of the protest, that were filed that had an endorsement on 
them with the dates in the margin of the book for the purpose of seeing 
whether they corresponded ; that he had compared them incidentally in 
vetting the papers. 

The witness, on having his attention called to the record of protests on 
page 12, volume 12, protest book No. 5872, testified that it purported to 
be a protest of J. W. Schulten & Hurd, No. 5872, and was recorded Au- 
gust 1, 1859. 

The witness, on being shown a detached and separate protest, 

158 _ testified that it was endorsed “5872, J. W. Schulten & Hurd, Jura, 

July 30, 1859;” that the date of the protest and the date of the 

record did not correspond ; that the name signed to the protest, as appeared 

by the inside thereof, was Joseph Fisher, jr., or Joseph Fisher & Co., he 
eould not tell which. i, . 

The witness, in answer to defendants’ counsel, testified that he did now 
know that Joseph Fisher, jr., was agent of J. W. Schulten & Hurd, and 
that he did not know he was not; that he did not know anything about 
him. 

The witness, in answer to the plaintiffs’ counsel, testified that he found 
recorded in protest book 12, seventy protests by Joseph Fisher. 

The witness, on being asked by defendants’ counsel where he got the dates 
of protest in making up statements of refund, testified that he went to 
the protest books and found from them where to look for the protests, and 
then got the protests from the files; and on being asked if he governed 
himself by the protest books, or by what, as to the dates of filing of pro- 
tests, answered that he acted upon the understanding that the left-hand 
column of the protest book gave the date of filing, and then looked in the 
place of the files indicated by the protest book. 

The defendants’ counsel then produced as a witness in their behalf Fred- 
erick W. Brooks, who, being duly sworn, testified that he was a clerk in 
the liquidating bureau of the New York customhouse. That the liqui- 
dating bureau was a bureau in the customhouse where the duties upon 
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the imported merchandise were accurately ascertained. That in 
159 that bureau the invoices of imported merchandise are examined 
after the goods have been appraised, and after the public store 
packages have been examined by the appraiser, and the return made with 
the statement of what the appraiser has found made out upon the invoices. 
That the invoices are then compared with the entry, and any additional 
duty found to be due beyond that paid, by the importer at the time of 
making his entry is then computed, and if the importer is found to have 
paid more duty than is due, what is called a refund is then made to him. 
That is the liquidation of an entry. 
The witness testified that he was thoroughly familiar with customhouse 
business, and that he had been employed about the duties he had described 


at the cnstomhouse for about nine vears. ‘That he had been employed in 


‘ the customhouse in all about nineteen years. That prior to the nine years 


of which he spoke, he was confidential clerk in the law division of the 
customhouse, and as such clerk he had entire charge of all violations of 
the revenue laws. That he prepared cases for trial which were to be tried 
in court, and that he had charge of the correspondence in that branch of 
the business, and did anything else that was brought to his particular atten- 
tion. That he was employed in that bureau nine years, from 1869 to 1878, 
and that prior to his employment in the law division he was employed 
in the auditor’s division of the customhouse, as a ship liquidator for about 

a year. That a ship liquidator was one who took the officers’ re- 
160 __ turns of merchandise imported by different vessels which are filed 

in the customhouse by the inspector of merchandise, and compares 
those returns with the entries that have been made by theimporter of the 
merchandise imported in such vessels; and a ship liquidator is required to 
see that there are entries made by the importer for all the merchandise which 
has been imported in such vessels. That he had examined the entries in 
suit, and the customhouse books relating thereto to determine the date of the 
delivery of goods mentioned in such entries and the payment of duties 
thereon. 

The plaintiffs’ counsel thereupon admitted that all the cases mentioned 
in the amended entry of Exhibit No. 1 were delivered upon the payment 
of 19 per cent. duty, with the exception of case G B C, 2072, which was 
sent to the public stores and delivered to the plaintiffs’ firm on the 25th 
of July, 1857. 

The witness, Brooks, then testified that an additional 5 per cent. duty 
was pad on all cases mentioned in said amended entry on July 25th, 1857. 
That he had no means of ascertaining what the amount of duty, at 5 per 
cent., was on the cases mentioned in said amended entry, with the excep- 
tion of 2072. 

The witness, on having his attention directed to the entry of Exhibit 44, 
and the amended entry of Exhibit 44a, testified that case J H 709, therein 
mentioned, was partially entered at 19 per cent. and partially at 24 per 

cent. duty. That cases 711 and 712 were entered at 19 per cent. 
161 That cases Nos. 713 and 714 were entered at 24 per cent.; 715 

and 716 were entered partially at 19 per cent., partially at 24 per 
cent. That cases Nos. 709 to 712, and 715 and 716 were delivered to the 
importer on the 30th day of June, 1859, and that thereafter, and on the 
19th day of July 1859, an additional duty of 5 per cent. was exacted on 
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such of these cases, or on so much thereof, as had been previously, and on 
June 23rd, 1859, subjected to a duty of 19 per cent. only; that the ad- 
ditional duty of 5 per cent. on these cases and the parts thereof, amounted 
to $216.55. 

Almon W. Griswold, being called as a witness on behalf of the defend- 
ants, and being duly sworn, testified that he was the attorney for the plaint- 
iffs in this action; that this action was a consolidated action, and consisted 
of six or seven original and distinct actions, and that said several and dis- 
tinct actions were commenced between August, 1857, and about June, 
1861, under the supposition that the fifth section of the act of March 3rd, 
1857, required suit to be brought within thirty days after protest was 
made and appeal taken tu the Secretary of the Treasury. That the orig- 
inal plaintiffs were Armand Lachaise, Victor Fauché, Marius A. Sorchan, 
and J. L. Allien; that Mr. Lachaise and Mr. Allien were dead; that Mr. 
Allien had a son living in this country, who was in the court. since the 
trial of this action was commenced ; that Mr. Sorchan resides in Paris, 

France, and was in this city last autumn, expecting this case to 
162 _ be tried, and was here all the winter ; that Mr. Fauché was living 
in France, as far as witness knew. 

That all the money that might be recovered in this suit would go 
to Mr. Fanché and Mr. Sorchan, as surviving partners of the plaintiffs’ 
firm or their representative, that there had been no refund of duties exacted 
on mousseline delaines embraced in this suit, so far as he knew. 

The witness on having his attention called to page 253, volume 12, of 
the protest books, and having his attention directed to the handwriting on 
the paster, on that page, stated he knew. whose handwriting it was ; that it 
was the handwriting of one Hallock, a refund clerk at the customhouse, 


- who also kept the protest books. That he was not then living; that he 


died on board a steamer going to Savannah, about 1862, of consumption. 
That he was employed at the customhouse to keep the protest books, and 
perform the duties of refund clerk. 
Plaintiffs then recalled I. Augustus Stanwood, as a witness in their be- 
half, who further testified that he had made a re-examinatiun and a re- 
vised calculation of the items of duty at 5 per cent. sec out on his schedules 
and that he had placed the items in red-ink at the end of the schedules. 
That the figures thereon were correct, and that he found the total amount 
of principal of duty at 5 per cent. paid on those items was $18,521.70; 
that the interest thereon to December 3ist, 1879, at 7 per cent., was 
$27,320.25 ; that the interest thereon from that date to October 26, 1887, 
was $8,689.61, making a total of principaland interest of $54,531.56. 
163 That this principal and interest is less than the principal and interest 
testified to by him before by the amount of principal and interest 
disclaimed by the plaintiffs in the case of Exhibits 43a, 45, and 52. 
Plaintiffs then recalled as a witness in their behalf John V. Van Ars- 
dale, who testified that he had been employed in the customhouse in this 
city for twenty-three years. That he remembered that a box was kept 
somewhere in the customhouse in this city twelve or fifteen years ago, 
upon which was written, printed, or painted, ‘‘ protest box ;” and it may 
have been longer ago than that. 
Witness on being further questioned about the time when the protest 
box was there, said he thought he could say about thirteen years. That 
that was as far as he cared to state. 
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The witness, in answer tv questions of the court, stated that he had 
been in the customhouse twenty-three years ; that he could not say whether 
the box was there when he went there, or whether it came afterwards ; 
that he did not remember whether it was there before he came or not. 

Plaintiffs then called as a witness in their behalf Stephen G. Clarke, 
who, being duly sworn, testified that he was a deputy collector of customs 
at the customhouse in this city from March, 1869, to June, 1872, and in 
charge of the ninth division, as it was then called—the law division. 

The witness, on being asked if he had any recollection of how protests 
which were filed separate from the entries were deposited at the custom- 

house during those years, answered that there was a box attached 


164 to the door entering the 9th divisoon—one of the doors—the prin- 


cipal door or entrance, like a letter box, with a slit cut through the 
door, and ax notice that all protests were to be deposited there. That 
that was kept locked and was opened the first thing in the morning each 
day, and the protests in it were stamped and recorded as having bean tiled 
the preceding day. That witness found that to be the rule when he 
entered the customhouse, and it continued while he was there. 

The witness, on cross-examination, testified that he was not now a 
deputy collector but an attorney and counsellor at law, and wasan attorney 
for plaintiffs in quite a number of suits against the collector. That his 
knowledge of this protest box did not extend back prior tothe time of his 


entering the customhouse, which was sometime in March, 1869. That he | 


did not know when that box was established ; that it was there when he 
went there. 

Frederick W. Brooks, being recalled as a witness in behalf of defend- 
ants, testified that since he was on the witness stand he had examined Ex- 
hibits Nos, 1 and 2; that the payment of duties in case of Exhibit No. 1 
was made July 25th, 1857.. That he had the inspector’s return of the 
value of the goods mentioned in the entry of that exhibit. That of the 
cases mentioned on the amended entry of Exhibit No. 1, cases 2073 to 
2075, were delivered from the ship to the importer on July 13th and | 7th, 
1857. That cases 2069 to 2072, as appears by the warehouse ledger of 

the general order stores at 290 South street, were sent to general 
165 order stores, and were delivered to the plaintiffs’ firm on the 18th 
of July, 1857. 

The witness on having his attention called to the entry of Exhibit 44 
and the entry of Exhibit 44a, stated that the officer’s return of the vessel 
by which the goods mentioned thereon were imported, showed that these 
goods, cases 709, 711, 712, 715 and 716, were delivered to the importers 
on July Ist and 2nd, 1859, and that the additional duty of 5 per cent was 
patd on these goods thereafter, and on Jnly 19th. 1859; that of these cases 
710 was sent to the public stores, and was delivered to the plaintiffs’ firm 
after the payment of the additional 5 per cent. duty ; that the amount of 
the 5 per cent. duty that was paid on cases 709,711, 712 , 715 and 716 was 
$129.80. The interest thereon at 7 per cent. to "December 31st, 1879, 
was $186.40, and that interest thereon from the last mentioned date until 
October 6th, 1887, at 6 per cent. was $61, making a total of principal and 
interest of $377.20. 

The witness on being shown the entry of Exhibit 52 testified that the 
officer’s return of the vessel hy which the merchandise mentioned thereon 
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was imported showed that cases 761 and 762 were delivered on the 2nd 
and 3rd of September, 1859, to the plaintiffs’ firm on a payment of duty 
at the rate of 19 per cent. ad valorem ; that on the 21st of September an 
additional duty was paid on these cases amounting to the sum of $31., or 
$14.40 in addition to the sum of $16.56, which was heretofore disclaimed 
by the plaintiffs. 

The witness, on having his attention called to the entry of Ex- 
hibit 54, stated that the officer’s return of the vessel by which the 
cases thereon mentioned were imported, showed that case 766 thereof was 
delivered from the vessel to the plaintiffs’ firm on the 16th day of Sep- 
tember, 1859, on the payment of 19 per cent. duty. That on the Ist day 
of October, 1859, an additional duty of 5 per cent. was paid on this case. 
That the additional 5 per cent.duty paid on case 766 was $39.75; the 
interest thereon to the 31st day of December, 1879, at 7 per cent., was 
$56.35, and the interest thereon from December 31st, 1879, at 6 per cent. 
to October 26, 1887, was $18.70. 

The witness Brooks, on cross-examination, testified that he had been 
nine years in the liquidating department of the customhouse, and on be- 
ing asked to explain how that the additional 5 per cent. duty paid on the 
cases of the entry of Exhibit No. 52 was more than $16.56, testified that 
the amended entry thereof showed that goods to the value of $622 had 
paid an additional 5 per cent. duty ; that is, a duty of $31.10. That that 
amount of $31.10 is not carried out, but the value and the date and the 
rate of duty appears distinctly on the entry. That the computation of the 
amount was his own. That the return of the appraisers on the invoice 
showed that a portion of case 762 was entered at 19 per cent. and returned 
by the appraiser as delaines, Schedule C, making it dutiable, at that time, 

at 24 per cent.; that that was the portion that was affected by the 


166 


167 change; that it was customary, in former years, to note on the in- 
voice the amount of the additional duty and the date of payment 
thereof. That the amount so noted corresponded with the amount of ad- 


ditional duty found on the amended entry.-. That on the invoice of Ex- 
hibit 52 he found the amount of the additional duty on these very cases 
of goods. 

Q. What is the amount? 

A. That is to say, I shall have to qualify that answer—lI found no ref- 
erence on the invoice that the addition applies to the particnlar cases, so 
that I can not answer your question exactly as I ought to have done. 

Q. Is there any other addition on that invoice ? 

A. There is none. 

Q. Is there on the entry ? 

A. There is none. 

Q. The amount is not carried out on the entry ? 

A. It is not. 

The witness further testified that it was customary in liquidating an 
entry where there had been an overpayment of duty on certain cases, and 
a short payment on other cases, to equalize those payments on the amended 
entrv ; that he could not say in whose handwriting the memorandum made 
on the Exhibit 52 was; that it was made before he became connected with 
the customs service ; that in the ordinary course of business the amendment 
16080 6 
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clerk or the liquidating clerk would have made that memorandum; that 
he thought that at the time such memoranda were made, they were made 
by amendment clerks ; that there are no clerks now known by that 
168 name; that the entry of Exhibit 52 was finally liquidated on the 
21st day of September, 1859; that the date of the memorandum 
on the entry referred to was dated the 21st day of September, 1859, and 
that the date of the amendment was the 21st day of September, 1859 ; 
that on the day the entry was liquidated the memorandum was made. 

These two cases, 761 and 762 of Exhibit 52, was to have an increase in 
duty of from 19 per cent. to 24 percent. That there was a record of the 
payment of the additional duty, endorsed on the invoice, belonging to the 
entry, which evidently referred to those cases. That there was no other 
evidence of payment on the invoice, but the one above referred to by him. 
That the date of the payment of the additional duty was November 28, 
1859. 

The witness on being asked if there was anything on the face of these 
papers of Exhibit 52 to show what was paid, answered, “I have com- 
puted what the refund would have been on these goods, and my compu- 
tation makes it agree substantially with this memorandum endorsed on 
the entry ; that is to say, that the value on which the increased rate of duty 
from 19 to 24 per cent. should have been exacted was about $622, in 
accordance with my computation, made after the court adjourned. 

The witness on redirect examination testified that he had stated that 
there was nothing on the invoice, or the entry, of Exhibit 52 toshow that 
of that additional duty at 5 per cent., namely, $31.10; more than $16.56 

was paid. That he had made an examination of the cashier’s 
169 books of duties paid to find out whether there was anything to indi- 

cate the payment of these additional duties, or any part thereof ; 
and that he was not able to find any record in such book of the payment 
of any of the additional duty. 

The witness, on recross-examination, testified that he had not reliqui- 
dated the entry of Exhibit 52 to see whether the computations were all 
right as to the other goods mentioned in the entry. 

Both sides then rested. 

Defendants’ counsel then moved the court to direct the jury to find in 
favour of the defendants as to cases 2069, 2070, 2071, 2073, 2074, and 2075 
of Exhibit 1, on the ground that these cases, having been delivered on the 
payment of 19 per cent. duty and the additional duty of 5 per cent. now 
sought to be recovered, having been paid after such delivery, the payment 
of such additional 5 per cent. was not made to get possession of the goods 
contained in these cases, as required by the protest act of February 26, 
1845. This motion the court denied, and to this ruling defendants’ coun- 
sel excepted, which exception was duly noted and allowed. 

The defendants’ counsel then moved the court to direct the jury to find 
in favor of the defendants as to the parts of cases 709, 711, 715, and of 
716 of Exhibits 44 and 44a which were delivered to the merchant on the 
payment of 19 percent. duty, on the ground that the additional 5 per cent. 

duty exacted on the same and now sought to be recovered by 
170 _ plaintiffs was paid after the delivery of such cases and parts thereof, 
and was not made to obtain possession of the goods as required by 
the aforesaid act of February 26, 1845. This motion the court denied, 
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and to this ruling the defendants’ counsel excepted, which exception was 
duly noted and allowed. 

The defendants’ counsel moved the court to direct the jury to find in 
favor of the defendants as tv cases 761 and 762 of Exhibit 52, on the 
ground, first, that the same were delivered on the payment of 19 per cent. 
duty, and the 5 per cent. additional duty now sought to be recovered hav- 
ing been paid after the delivery thereof was not paid, if at all, to get pos- 
session of the goods, as required by the said act of 1845; and, second, on 
the ground that there is no proot that the part of such additional duties 
not heretofore disclaimed, but now claimed to be recovered, was paid. This 
motion the court denied, and to this ruling the defendants’ counsel excepted, 
which exception was duly noted and allowed. 

The defendants’ counsel then moved the court to direct the jury to find 
in favor of the defendant as to case 766 of Exhibit 54, on the ground that 


‘the same having been delivered on the payment of 19 per cent. duty, and 


the 5 per cent. additional duty exacted thereon, and now sought to be re- 
covered, having been paid after-such delivery, the payment of such addi- 
tional duty was not made to obtain possession of the goods in such case as 
required by the aforesaid act of 1845. ‘This motion the court denied, and 
to this ruling defendants’ counsel excepted, which exception was duly noted 
and allowed. 7 
171 The defendants’ counsel then moved the court to direct: the jury 
to find in favor of the defendants as to Exhibit 1,2, 3, and 4, on 
the ground, first, that the protests, upon which the plaintiffs rely to recover 
the additional duty of 5 per cent. exacted thereon, being against the exac- 
tion of 24 per cent. on worsted stuff goods, there is no proof in the case 
and no stipulation therein as to the character and material uf any of the 
importations of said exhibits, or as to the rate of duty to which they, or 
any of them, should be subject under the law in force at the time they, or 
any of them, was made; second, that neither of said protests upon which 
plaintiffs rely to recover as to such exhibits distinctly and specifically set 
forth the ground, or grounds, of objection to the payment of the duties 
exacted on any of the importations mentioned therein, as required by the 
aforesaid act of February 26th, 1845. This motion the court denied, as 
to Exhibits 1 and 2, and granted as to Exhibits 3 and 4; to the ruling of 
the court in denying the defendants’ motion as to Exhibits 1 and 2 de- 
fendants’ counsel excepted, which exception was duly noted and allowed. 
Thereupon the court directed the jury to find for the defendants as to 
Exhibits 3 and 4, and the jury, in accordance with such direction, found 
for the defendants as to Exhibits 3 and 4. 
To this ruling and direction of the court counsel for the plaintiffs ex- 
cepted, which exception was duly noted and allowed. 
172 - Defendants’ counsel then moved the court to direct a verdict for 
the defendants as to each and every importation mentioned in the 
sixty-two exhibits, excepting those of Exhibits 3 and 4, on the ground, 
first, that there was no proof or stipulation in the case that the payment 
of duty sought to be recovered was made to get possession of any of said 
importations, or any part thereof, as required by the aforesaid act of 1845 ; 
second, that there was neither any proof nor any stipulation in the case 
that any protest ayainst the payment of any part of the duties now sought 
to be recovered was ever served upon the collector, who exacted them as re- 
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quired by the aforesaid act; and third, that if any protest was so served 
there was neither any proof nor any stipulation in the case that the same 
was served at or before the payment of such duties, as required by the 
aforesaid act. This motion the court denied, and to this ruling defend- 

ants’ counsel excepted, which exception was duly noted and allowed. 
Defendants’ counsel then moved the court to direct the jury tc find for 
the defendants as to the importations mentioned in Exhibit No. 6, on the 
ground that the mousseline delaine protest attached to the entry of said 
exhibit, upon which the plaintiffs relied to recover, was unsigned, and that 
the signature of the plaintiffs’ firm to the charges and commission protest 
pasted on to such mousseline delaine protest was not a signature by the 
claimants, plaintiffs’ firm, of such mousseline delaine protest as is required 
by the aforesaid act of February 26, 1845. This motion, the 


173 court denied, and to this ruling defendants’ counsel excepted, which 


exception was duly noted and allowed. 

Defendants’ counsel then moved the court to direct the jury to find for 
the defendants as to the importations mentioned in Exhibit 11, on pre- 
cisely the same grounds as their motion was made for a direction of a ver- 
dict as to the importations mentioned in the entry of Exhibit 6. This 
motion the court denied, and to this ruling defendants’ counsel excepted, 
which exception was duly noted and allowed. 

Defendants’ counsel then moved the court to direct the jury to find for 
the defendants as to the importations mentioned in Exhibit 13, on pre- 
cisely the same grounds as their motion was made as to the importations 
mentioned in the entry of Exhibit 6. This motion the court denied, and 
to this ruling defendants’ counsel excepted, which exception was duly noted 
and allowed. 

Defendants’ counsel then moved the court to direct the jury to find for 
the defendants as to the importations mentioned in the entries of Exhibits 
7 and 8, on the ground, first, that no protest was made as to either of said 
importations as required by the aforesaid protest act; second, that not- 
withstanding the prospective clause of the signed charges and commissions 
protest pasted on to the unsigned mousseline delaine protest attached to 
the entry of Exhibit 6, such prospective clause is a part of the chargesand 
commissions protest only, and in no way applies to, or is a part ‘of, the 

unsigned mousseline delaine protests to which such charges and 
174 commissions protest is pasted. This motion the court denied, and 

to this ruling defendants’ counsel excepted, which exception was 
duly noted and allowed. 

Defendants’ counsel then moved the court to direct the jury to find for 
the defendants as to the importations mentioned in the entry of Exhibit 
12, on the ground, first, that no protest was made as to any of such impor- 
tations as required by the act of 1845; second, that notwithstanding there 
is a prospective clause in each of the signed charges and commissions 
protests pasted on to each of the unsigned mousseline delaine protests at- 

tached to the entries of Exhibits 6 and 11, such prospective clause is a part 
of its respective charges and commissions protests only, and in no way ap- 
plies to, o. is any part of, the unsigned mousseline delaine protest to which 
its charges and commissions protest is pasted. This motion the court de- 
nied nd 2 to this ruling defendants’ counsel excepted, w anes exception was 
duly noted and allowed. 
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Defendants’ counsel then moved the court to direct the jury to find in 
their favor as to the importations, mentioned in Exhibits 15, 19, 20, 22, 
27, 28, 39, 40, 42, 48, 438A, 44, 44A, 45, 46, 47, 48A, 52, 53, 54, 56, 
BSA, 61, and 62, on the ‘ground, first, that no protest was made. as to any of 
such importations as required by the act of February 26, 1845; and, sec- 
ond, that notwithstanding there is a prospective clause in each of the 
charges and commissions protests pasted on to cach of the unsigned mousse- 

line delaine protests attached to the plaintiffs’ prior, in time, entries of 
175 Exhibits 6, 11, and 13, such prospective clause is a part of its 
respective charges and commissions protest only, and in no way ap- 
plies to, or is a part of, the unsigned mousseline delaine, protest to which 
its charges and commissions protest is pasted ; and, third, that the effect of 
any of such prospective clause as to each of the aforesaid subsequent un- 
protested importations of plaintiffs’ Exhibits 15, 19, 20, 22, 27, 28,39, 40, 
42, 43, 48a, 44, 44a, 45; 46, 47, 48a, 52, 53, 54, 56, 58a,61, and 62, was 
under the principle laid down in the decision of Baxter v. Maxwell, 4 
Blatchford, 32, nullified by intervening specific mousseline delaine protests 
without prospective clause, as follows: As to Exhibits 19 and 20 by the 
specific protest of Exhibits 14, 16, 17, and 18, and the intervening un- 
protested importation of Exhibit 15; as to Exhibit No. 22 by the specific 
protest of Exhibits 14, 16, 17,18, and 21, and the intervening unprotested 
importations of Exhibits 15, 19, and 20; as to Exhibit 27 by the specific 
protest of Exhibits 14, 16, 17, 18, 21, 23, 24, 25, and 26, ani the interven- 
ing unprotested importations of Exhibits 15, 19, 20, and 22; as to Ex- 
hibit 28 by the specific protest of Exhibits 14, 16, 17, 18, 21, 23, 24, 25, and 
26, and the intervening unprotested iniportations of Exhibits 15, 19, 20, 
22, and 27; as to Exhibit 39 by the specific protest of Exhibits 14, 
16, 17, 18, 21, 23, 24, 25, 26, 29, 30, 31, 32, 33, 34, 343, 35, 36, 37, 
38, and the intervening unprotested importations of Exhibits 15, 19, 
20, 22, 27, and 28; as to Exhibit 40, by the specific protest of 
176 Exhibits 14, 16, 17, 18, 21, 23, 24, 25, 26, 29, 30, 31, 32, 33, 
34, 343, 35, 36, 37, 38, and the intervening unprotested importations 
of Exhibits 18, 19, 20, "22, 27, 28, and- 39; as to Exhibit 42, by the 
specific protest of Exhibits 14, 16, 17, 18, 21, 23, 24, 25, 26, 29, 30, 31, 32, 
33, 34, 344, 35, 36, 37, 38, and ‘41, ‘and the intervening unprotested i im- 
por tations of Exhibits 15, 19, 20, 29 , 27, 28, 39, and 40; as to Exhibit 
43 by the specific protest of Exhibits 14, 16, 17, 18, 21, 23, 24, 25, 26, 
29, 30, 31, 32, 33, 34, 343, 35, 36, 37, 38, and 41, and the intervening 
unpr otested importations of Exhibits 15, 19, 20, 22, 27, 28, 39, 40, and 
42 ; as to Exhibit 44 by the specific protests of Exhibits 14, 16, 17, 18, 
21, 23, 24, 25, 26, 29, 30, 31, 32, 33, 34, 343, 35, 36, 37, 38, ‘and 41, 
and the intervening unprotested importations of Exhibits 15, 19, 20, 22, 
27, 28, 39, 40, 42, and 43; as to Exhibit 44a by the specific protests of 
Exhibits 14, 16, 17, 18, 21, 23, 24, 25, 26, 29, 30, 31, 32, 33, 34, 344, 
35, 36. 37, 38, and 41, and the intervening unprotested importations of 
Exhibits 15, 19, 20, 22, 27, 28, 39, 40, 43, and 44; as to Exhihit 45 by 
the intervening specific protests of Exhibits 14, 16, 17, 18, 21, 23, 24, 25, 
26, 29, 30, 31, 32, 33, 34, 344, 35, 36, 37, 38, and 41, and the intervening 
unprotested importations of Exhibits 15, 19, 20, 22, 27, 28, 29, 40, 42, 43, 
44 and 44a; as to Exhibit 46, by the intervening specific protests of 
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Exhibits 14, 16, 17, 18, 21, 23, 24, 25, 26, 29, 30, 31, 32, 
177) =: 338, 34, 344, 35, 36, 37, 38, and 41, and the intervening unprotested 

importations of Exhibits 15, 19, 20, 22, 27, 28, 39, 40, 42, 43, 44, 
44a, and 45; as to Exhibit 47, by the specific protests of Exhibits 14, 16, 
17, 18, 21, 23, 24, 25, 26, 29, 30, 31, 32, 33, 34, 344, 35, 36, 37, 38, and 41, 
and the intervening unprotested importations of Exhibits 15, 19, 20, 22, 
27, 28, 39, 40, 42, 43, 44, 44a, 45, 46; as to Exhibit 52 by the ane 
protests of Exhibits 14, 16, 17, 18, 21, 23, 24, 25, 26, 29, 30, 31, 32, 33, 
34, 344, 35, 36, 37, 38, 41, 48, 49, 50, 51, and the intervening unprotested 
importations, Exhibits 15, 15, 20, 22, 27, 28, 39, 40, 4%, 48, 44, 44a, 45, 
46,and 47 ; as to Exhibit 53, ‘by the specific protests of Exhibits 14, 14, 
17, 18, 21, 28, 24, 25, 26, 29, 30, 31, 32, 33, 34, 343, 35, 36, 37, 38,41, 48, 
49, 50, and oi, and the intervening unprotested importations of Exhibits 
15, 19, 20, 22, 27, 28, 39, 40, 42, 43, 44, 44a, 45, 46,47, 48a, and 52 ; as to 
Exhibit 54 by the specitic protest of Exhibits 14, 16, 17, 18, 21, 23, 24, 
25, 26, 29, 30, 31, 32, 33, 34, 341, 35, 36,37, 38, Al, 48, 49, 50, and 51,and 
the intervening unprotested importations of Exhibits 15 5, 19, 20, 22, 27, 
28, 39, 40, 42, 43, 44, 44a, 45, 46, 47, 48a, 52, and 53; as to Exhibit 56 
by the specific protest of Exhibits 14, 16, ‘17, 18, 21, 23, 24, 25, 26, 29, 30, 
31, 32. 33, 34, 344, 35, 36, 37, 38, 41, 48, 49, 50, 51, and 55, and the inter- 
vening unprotested importations of Exhibits 15, 19, 20, 22, 27, 28, 39, 40, 
42, 43, 44, 44a, 45, 46, 47, 48a, 52, 53, and 54; as to Exhibit 58a, by the 

specific protest of Exhibits 14, 16, 17, 18, 21, 23, 24, 25, 26, 29, 
178 =: 30, 31, 32, 33, 34, 344, 35, 36, 37, 38, Al, 48, 49, 50,51, 55, 57, ‘and 

5S, and the intervening unprotested i impor tations of Exhibit 15, 19, 
20, 22, 27, 28, 39, 40, 42, 43, 44, 44a, 45, 46, 47, 48a, 52, 53, 54, and 56; 
as to each of Exhibits 61 and 62 by all of the already mentioned specific 
protests, together with those of 59 and 60, and ali of the already men- 
tioned unprotested importations. 

This motion the court denied, and to this ruling defendants’ counsel ex- 
cepted, which exception was duly noted and allowed. 

Defendants’ counsel then moved the court to direct the jury to find for 
the defendant as to the importations mentioned in the entries of Exhibits 
1, 2, 10, 11, 13, 14, 16, 17, 18, 21, 23, 24, 25, 26, 29, 30, 31, 36, 41, 49, 
50, 51; on the ground, first, that each of the protests now written on, or 
attached to, or detached and separate therefrom and alleged to relate to 
said exhibits, and to have been found on the files of the customhouse are 
none of them recorded in the protest books in which protests are recorded 
and therefore appear never to have been served upon the collector or on 
any authorized agent of the collector ; second, that there is neither proof 
nor stipulation in this case that any of said protests were ever served upon 
any collector, or any authorized agent of his. Third, that if so served 
there is no proof or stipulation in the case that any of said protests were 
so served on the collector, or his authorized agent, at or before the pay- 

ment of the duty now sought to be recovered ; and, fourth, that as 
179 to none of said importations does the prospective clause of the 

pasted protest on each of the unsigned mousseline proiests attached 
to Exhibits 6, 11, and 13, entitle the plaintiffs to recover, for the reasons 
already mentioned in defendants’ motion for the verdict as to said Ex- 
hibits 6, 11, and 13; and fifth, that if otherwise the plaintiffs would be 
entitled to recover by * virtue of the prospective clause of said pastea charges 
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and commissions protest of Exhibits 6, 11, and 13, the effect of such pros- 
pective clause, if any, was under the principle laid down in the decision of 
Baxter v. Maxwell, 4 Blatchford, 32, nullified as to all of the importations 
as to which this motion is made, except those of Exhibits 1 and 2, by the 
various intervening specific protests without prospective clauses, and by 
the various intervening unprotested entries. 

This motion the court denied, and to this ruling defendants’ counsel ex- 
cepted, which exception was duly noted and allowed. 

The defendants’ counsel then moved the court to direct the jury to find 
m their favor as to the importations mentioned in Exhibits Nos. 14 and 41, 
on the ground that each of the protests upon which the plaintiffs relied to 
recover as to the same was undated, and there is neither proof nor stipu- 
lation in this case that any of said protests was ever served upon the col- 
lector, or if so served, was so served ‘at or before the payment of the duties 

now complained of, as required by tke act of February 26, 1845. 
180 This motion the court denied, and to this ruling defendants’ 
counsel excepted, which exception was duly noted and allowed. 

The defendants’ counsel then moved the court to direct the jury to find 
in their favor as to the importation of Exhibit No. 34, on the ground that 
there is no mention in the protest of that exhibit of the vessel in whieh 
the importation was made. 

This motion the court denied, and to this ruling defendants’ counsel 
excepted, which exception was duly noted and allowed. 

The court then delivered the following opinion : 

The question of prospective protests is common to many of these entries. 
If this were a question simply of a consideration of the decision in Brune 
v. Marriott (9 How., 619), and of the act of 1845, I should have very 
little difficulty in dealing with it. The decision in the Marriott case is 
very carefully guarded by the court. It is restricted to the facts before it. 
The court expressly says in the opinion that the amount is very small; 
that there was a common understanding between the collector and the 
importer that these protests were good generally, and that the money paid 
for duty had not been covered into the Treasury. I should not consider that 
decision as sufficiently authoritative to require the ingrafting upon the act 

of 1845 of the doctrine of prospective protests. Ido not see that that 
181 act contemplated any such method of protest. But it is undoubt- 

edly the fact that by a gradual process of accretion, which has gone 
on for many years, each decision going further than the one before it, the 
weight of authority in this circuit is, undoubtedly, in favor of a liberal 
construction of these protests, and that, of course, is controlling upon us 
here. The only qualification in this circuit to which my attention has been 
called is the case of Baxter v. Maxwell (4 Blatchf., 32). In that case, as I 
understand it, subsequent to the service of the prospective protest, there 
were served, as to different importations, specific protests, stating other and 
different grounds from those named in the prospective protests and not 


reiterating the grounds therein stated. The court held that in such cases 


the importer was to be restricted to the specific ground which his protest 
alleged with regard to that importation, and that the fact that he had failed 
to reiterate the old ground, and stoud, as to that importation, upon the new 
grounds, would be sufficient to warrant the collector in assuming that 
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from and after the service of this amended protest, as we might call it, 
that is, the new statement of his grounds, he intended to rely only upon 
the grounds then given. The facts in this case are not parallel with that 
cited, hecause, from the beginning of these protests to the end of them 
(certainly from protest No. 6, the first prospective protest, down to the 
close), the importers always served with each of these protests this same 

mousseline de laine protest. Sometimes it is accompanied with other 
182 __ protests, and with the prospective clause, and sometimes it is not ; 

but he never makes any protest at all without reiterating the mous- 
seline de laine protest. He has not, tnerefore,as to that shifted his ground, 
as the importer did in the Baxter case, and therefore, in my judgment, 
is not within the rule there laid down. I feel constrained, therefore, by 
the decision in this circuit to rule that the prospective protests are good 


. as covering subsequent importations. 
There is here no general prospective protest. There are a number of 


specific protests with a general clause attached tothem. In order to obtain 
any vitality at all they must, of course, have been properly served as spe- 
cific protests ; otherwise they would have no force at all, and would not 
operate as prospective protests. For instance, if the monev was paid on 
January 2d, and on January 4th a protest was made as against that im- 
portation, that protest,would not be good as to that importation, nor would 
I be inclined to extend the doctrine of prospective protests so as to hold 
its prospective clause good as to any other importation; but if a prospec- 
tive protest, with a general clause at the end, is properly served, and is in 
proper form, and may be regarded as a specific protest, the clause would 
then become operative as a general protest, prospective in its effect, and 
covering future importations. With that understanding we mav proceed 
to an examination of these various items. . 
It is true that the importer has to do three things; he has to 
183 show that the rate of duty was excessive ; that the duties were paid 
in order to obtain possession of the goods; and that a protest, in 
writing. signed by him, distinctly and specifically setting forth the grounds 
of his objection, was served at or before the payment of the duties. Con- 
cededly the duties are excessive ; and that question is out of the case. 

The next question is as to the payment in order to get possession of the 
goods. Now, the law in force at that time required that duties should 
be paid in cash ; and also required that the duties should be paid before 
the goods were delivered. In the case therefore of all these entries where 
the original amount of duty paid was computed at the rate of 24 per cent., 
and tien it appears that, as matter of fact, the duty was paid before the 
goods were delivered, it must be assumed that the duty was paid to ob- 
tain possession of the goods. The law requires that the duty should be 
paid first. The law forbade the delivery of the goods without payment 
of the duty. Ifthe duty were in fact paid before the goods were delivered, 
it is a proper assumption that .it was paid to obtain possession of the goods. 
With regard to those cases where there were amended entries, where, sub- 
sequent to the first payment, there has been an increase of duty, and the 
increased amount puid, it appears in each case, except in those which have 
been disclaimed, that the duty was in fact paid before the packages which 
were sent to the appraiser’s stores for examination were delivered. The 
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condition there was this. The law required that duties should be 
184 _ paid before the goods were delivered. The goods which had been 

delivered to the merchant prior to the examination and increase of 
duty, were delivered under the 10-day bond, which obligated the importer 
(as [ understand its form, and I think one is in evidence ; if not, the form 
appears from the regulations) to return the goods upon call, if that call 
was made within !O days. In view of that fact I am clearly of the opinion 
that the duties which were paid before the delivery of the last packages of 
goods were paid to obtain possession of the goods within the meaning of 
the statute. 

The only question then left is as to the protest ; that is, as to its form, 
as to its service (meaning the method of service) and as to the time of serv- 
ice. As to the form cf these printed protests, and notably of the first 
so-called prospective protest No. 6, where one protest is pasted to another 
with the signature at the foot of the composite decument thus constructed, 
I am of the opinion that in view of the decisions as to the rules which 
should be applied in the construction of these protests, which are prepared 
by business men and in the hurrv of business, that the protest is suf- 
ficient, that the prospective clause covers everything that is in it from the 
beginning to the end; and that, therefore, so far as mere form is con- 
cerned, the first prospective protest put in will cover all the subsequent 
importations. On the question of form, there only remain the first five 
of these protests. I think that Nos. 1, 2, and 4 are sufficient in form, in 

view of the decisions which have been cited on the argument, be- 
185 cause they indicate to what particular part of the tariff act the im- 

porter appealed for a rectification of the amount of duties exacted 
from him. As to Nos, 3 and 4, I am not satisfied that they do, with any 
sufficient degree of clearness, or that they do at all, indicate upon what 
clause it was that the importer relied as securing him the 19 per cent. 
duty. It will not do for an importer to say “my goods are subject to the 
19 per cent. clause,” or the 10 per cent. clause, or are on the free list; but 
he must indicate in what part of the clause they are designated. He need 
not do so by an enumeration of the particnlar section, or by any technical 
wording ; but he must do,so, in his protest, in language so plain that 
there will be no difficulty in finding whereabouts it is that he supposes 
that the exemption, or the reduction of duty, is provided for. Therefore, 
as to Nos. 3 and 4, [shall direct a verdict for the defendant, on the ground 
of the insufficiency of the form of protest. 

The next question is as to the service of protest, as to its method of serv- 
ice. The regulations and the statute are alike silent as to who shall be 
served ; that being so, inasmuch as it is a protest against the action of the 
collector, we may assume that it should be served upon him, or upon such 
person as might properly take his place for the purpose of service. In 
the absence of anything controlling, either in the statute or in the regula- 
tions, it would be for the collector, within reasonable limit, to determine 

in what way the protest should be served. Of course it would uot 
186 be expected that the collector should himself receive all these 
notices, unless he choose to do so. He might delegate any one to 
receive them ; they might be served upon the collector personally, or they 
might be served upon such deputy, clerk, or officer in the department as 
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he might have designated to receive them; they might be served by de- 
positing them in such receptacle in the department as he might have des- 
ignated as the place where they should be put. Where a particular 
method of serving protests againstexactions of duties generally had been 
in force, and recognized by the department for a considerable time past, it 
is to be assumed that service made in that way is sufficient until some 
change, promulgated by authority of the collector, is announced. Now, 
while there is no official order made by the collector in evidence, still 
there is evidence here of a custom, method, or usage in which, for a con- 
siderable period of time anterior to the date of these transactions, and, as 
I understand it, anterior to the promulgation of the regulations of 1857, 
these protests were served ; namely, by passing them in with the entry. 
In the absence of any proof of promulgation by the collector of an order 
making some alteration in that method of service, I shall hold that it is a 
sufficient method. so far as the manner of service isconcerned. The 1 regu- 
lations which have been put in evidence may, of course, control the col- 
lector, but they cannot control the importer asto the manner in which he 
shall prepare these notices. For instance, a provision that he shall not 
write a protest on the entry, or a provision that he shall write it on 
187 a separate piece of paper, and not fasten it to the entry, or any 
regulation of that kind, might be binding upon the collector, and, 
perhaps, upon the other officers of the Government, so as te justify them 
in refusing to consider the protest, or to make a refund; but, whenever 
the importer goes into court, if he shows that he served the protest which 
the statute called for, a written protest signed by himself, setting forth dis- 
tinctly and specifically the grounds of his objection, and served it on the 
collector, or on such person as might properly be considered the alter ego 
of the collector for the purpose of receiving the notice, he has complied 
with all the requirements which the law calls upon him to comply with. 
With these views as to the form, andthe manner and the time of the 
service, there is but little left in this case. The service of the first prospec- 
tive protest, No. 6, is proved as fully and completely as I suppose it is 
ever_possible, after the lapse of a generation to prove any particular trans- 
action. The proof offered by the plaintiffs furnishesa strong presumptive 
case in favor of the service of the protest; and the proof from the records 
of the Department that such protest was recorded when received, and stands 
of record as of a certain date, is abundant to establish the fact that it was 
served on the collector, or on the proper party authorized to receive it, and 
that it was served in time. From and after the service of that protest, 
therefore, all questions as to the form of protest, or as to the manner of 
service, or as to the date of service, require no further considera- 
188 tion. The doctrine of prospective protest, as laid down in this 
circuit, is sufficient to cover all the subsequent importations. 
Number 5, ‘the entry by the Morning Star, stands in precisely the same 
position. That protest is also recorded in the books of the customhouse. 
The fact: of its recording, and that it is recorded there, and that the date of 
its recording there is sufficient in point of time, is sufficiently established 
to warrant the holding of the sufficiency of the protest in point of time. 
Numbers 3 and 4 are disposed of in the other branch of the case, and 
there then remain only Nos. 1 and 2. As to these protests, I have more 
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doubt upon the question as to whether or not I should send it to the jury 
to determine whether they were served in time. But, in view of all the 
evidence in the case, in view of the fact that they come here in writing on 
the face of the entry, a method of protest which, under the statute, the 
importer was entitled to adopt if he chose to do so, and in view of proof 
of the fact that from the time that the entry goes to the cashier, at or 
about the time of the payment of duties, it passes out of the custody of 
the merchant and remains in the custody of the customhouse, except so far 
as he may from time to time be able to look at it in the presence of the 
customhouse officers, I have arrived at the conclusion, in the absence of 
any evidence except the presumptions or inferences to be drawn from these 
protest books, and from the fact that the instrument was not. 
189 recorded there, that there is sufficient proof here which is practi- 
cally uncontradicted to warrant the court in taking it from the jury, 
and in drawing the inference that the protests in regard to the entries Nos. 
1 and 2 were served !n proper time. 
I, therefore deny the several motions of the defendant except the one 
as to Nos. 3 and 4; directing a verdict for the defendant for Nos. 3 and 


4, on the grounds stated ; and direct a verdict for the plaintiffs as to the. 


others. 
. Thereafter the court directed the jury to find a verdict for van plaintiffs. 
for the sum of fifty thousand five hundred and sixty-three 75 dollars. 
To this direction and ruling of the court defendants counsel excepted, 
which exception was duly noted and allowed. 
Under this direction of the court, the jury found a verdict for the plain- 
tifis in the sum of fifty thousand five hundred and sixty-three ;4,4, dollars. 
And inasmuch as the defendants’ said exceptions, matters and things 
aforesaid would not otherwise appear by the record, 
Therefore, on the prayer of the defendants, by their counsel, I have set- 
tled, allowed, and signed this bill of exceptions. 
190: And it is ordered that the same be filed nunc pro tunc as a part 
of the record herewith with like-force and effect as if the same had 
been reduced to writing, signed, and filed before the same was given to the 
jury. 
Witness my hand, at the city of New York, this 5th day of October, 
1888. 
E. Henry LAcOMBE. 


And inasmuch as the plaintiffs’ said exceptions and the matters and 
things aforesaid would not otherwise appear by the record, I have settled, 
allowed, and signed this bill of exceptions on the prayer of said plaintiffs, 
by their counsel ; ; and 

It is ordered that the same be filed nunc pro tune as a part of the record 
herein, with like force and effect as if the same had been reduced to writ- 
ing, signed and filed before the case was given to the jury. 

Witness my hand, at the city of New York, in the southern district of 
New York, this 5th day of (ctober, 1888. 

EK. Henry LAcoMBE. 
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We hereby consent that. the foregoing bill of exceptions be signed and 
filed as of October 5th, 1888, pursuant to stipulation heretofore made. 
A. W. GRISWOLD, 
PU ffs’ At? y. 
STEPHEN A. WALKER, 
U.S. Atty, & Atty for Dep’ts. 


191 (Indorsed:) United States circuit court, So. district of New 

York. Victor Fauché and Marius A. Sorchan, surviving partners 
of the firm of Lachaise, Fauché & Company, vs. Robert Schell, Edward 
Schell, and James W. Fellows, executors of the last will and testament of 
Augustus Schell, deceased. Plaintiffs’ and defendants’ joint bill of excep- 
tions. Filed this 20th day of Oct, 1888, nunc pro tune, as of Oct. 5, 
1888, as per order of court. 


192 Supreme Court of the United States. 


Ropert SCHELL, JAMES W. FELLows & Ep- ) 

ward Schell, executors, &c., plaintiffs in error, [ 
v8. > Assignment of errors. 

Victor FaucHE & Marius A. SORCHAN, SUR- | 
vivors, &c., defendants in error. : 

Afterwards, to wit, on the fourth Monday of October, in the same term 
before the justices of the said court, at the Capitol in Washington, come 
the said plaintiffs in error, by Stephen A. Walker, their attorney, and 
say that in the record and proceedings aforesaid there is manifest error in 
this, to wit, that by the record, aforesaid, it appears that the judgment, 
aforesaid, in form, aforesaid given, was given for the said defendants in 
error, against the said plaintiffs in error, whereas, by the law of the land, 
the said judgment ought to have been given for the said plaintiffs against 
the said defendants. 

And the said plaintiffs pray that the judgment aforesaid, for the error 
aforesaid and other errors in the record and proceedings aforesaid, may 
be reversed annulled, and altogether held for nothing, and that (they) the 
said plaintiffs, may be restored to all things which (they) (have) lost by 
occasion of said judgment, Kc. 

STEPHEN A. WALKER, 
: Attorney for Plaintiffs in Error. 


193 (Indorsed :) O. S., 324. United States Supreme Court. Robert 

Schell & al., executors, &c., plaintiffs in error, vs. Victor Fauché 
& ano., &c., defendants in error. Assignment of error. Stephen A. 
Walker, attorney for plaintiffs in error. Due service of a copy of the 
within assignment of error is hereby admitted this day of October, 
1888. A. W. Griswold, attorney for defendants, defendants in error. 
To A. W. Griswold, attorney for defendants in error, U. S. circuit court. 
Filed Oct. 6, 1888. John A. Shields, clerk. 
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194 Supreme Court of the United States. 


ROBERT SCHELL, JAMES W. FELLOws, ae 
Edward Schell, executors of Augustus Schell, 


plaintiff in error, | , 
> Joinder in error. 
| 


vs. 
Victor FavucHE AND Martius A. SLORCHAN, 
surviving partners, defendants in error. J 


And afterwards, to wit, on the fourth Monday of October, in said term, 
the said defendants in error, by A. W. Griswold, their attorney, come here 
into court and say that there is no error to the prejudice of the said plain- 
tiff in error either in the record or proceedings aforesaid, or in the giving 
of the judgment aforesaid. 

And he prays that the said Supreme Court, before the justices thereof 
now here, may proceed to examine as well the record and proceedings 
aforesaid as the matters aforesaid above assigned for error, and that the 
judgment aforesaid, in form aforesaid given, may be in nu respect. re- 
duced, &e. 

| A. W. GRISWOLD, 
Attorney for Defendants in Error. 


195 (Indorsed :) O.S. 324. United States Supreme Court. Robert 

Schell, James W. Fellows, and Edward Schell, executors of 
Augustus Schell, plaintiffs in error. Victor Fauché and Marius A. 
Sorchan, surviving partners, defendants inerror. Joinderinerror. A.W. 
Griswold, attorney for defendants in error. Due service of a copy of the 
within joinder in error is hereby admitted this 6 day of Oct., 1888. 
Stephen A. Walker, attorney for plaintiffs in error. To | 
attorney for plaintiff i inerror. U.S. circuit court. Filed Oct. 6, 1888. 
John A. Shields, clerk. 


196 Supreme Court of the United States. 


Victor FaucHé AND Martius A. SORCHAN, ) 
surviving partners, plaintiffs in error, 
v8. 
Ropert ScHELL, JAMES W. FELLOWS, AND 
Kdward Schell, executors of August Schell, de- 
fendants in error. 


Assignment of errors. 


—————<-- 


Afterwards, to wit, on the fourth Monday of October, in the same term, 
before the justices of ‘the said court, at the Capitol in Washington, come 
the said plaintiff in error, by A. W. ’ Griswold, their attorney, and say that 
in the record and proceedings aforesaid there is manifest error in this, to 
wit: that by the record aforesaid it appears that the judgment aforesaid, 
in form aforesaid given, was given for the said plaintiffs in error against 
the said defendants in error for the sum of $5,349,256, whereas by the 
law of the land the said judgment ought to have been given for the said 
plaintiffs against the said defendants for a much larger sum. 
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And the said plaintiff pray that the judgment aforesaid for the error 
aforesaid and other errors in the record and proceedings aforesaid may be 
reversed, annulled, and altogether held for nothing, and that (they) the said 
plaintiffs may be restored tv all things which (they) (have) lost by occasion 
of said judgment &c. 

A. W. GRISWOLD, 
Att'y for Plaintiffs in Error, 11 Pine St., New York. 


197 (Indorsed :) O. T. 324. United States Supreme Court. Victor 

Fauché et al., plaintiffs in error, vs. Robert Schell, et al., exr’s &c., 
defendant inerror. Assignment of error. A. W. Griswold, attorney for 
plaintiffs in error. Due service ofa copy of the within assignment of error. 
is hereby admitted this 6th day of October, 1888. Stephen A. Walker, 
attorney for in error. To Stephen A. Walker, esq., attorney for 
defendants in error. U.S. circuit court. Filed Oct. 6, 1888. John A. 
Shields, clerk. 


198 Supreme Court of the United States. 


Victor Faucuft, Marius A. SorCHAN, sUR- ) 
vivors, &c., plaintiffs in error, 
v8. 
RoserRtT SCHELL, JAMES W. FELLOWS, AND 
Edward Schell, executors of Augustus Schell, | 
deceased, defendants in error. 


+I olnder in error. 


And afterwards, to wit, on the fourth Monday of October, in said term, 
the said defendants in error, by Stephen A. Walker, their attorney, come 
here into court, and say that there is no error either in the record or pro- 
ceedings aforesaid, or in the giving of the judgment aforesaid, to the dam- 
age of the said plaintiffs in error. 

And they pray that the said Supreme Court, before the justices thereof 
now here, may proceed to examine as well the record and proceedings 
afuresaid as the matters aforesaid above assigned for error, and that the 
sonnet aforesaid, in form aforesaid given, may be in all. things affirmed, 

rc, 
STEPHEN A. WALKER, 
Attorney for Defendant in Error. 


19 (Indersed :) O. S. 324. . United States Supreme Court. Victor 
Fauche & ano., survivors, &c., plaintiffs in error, vs. Robert Schell 

«& al. executors, &c., defendants in error. Joinder in error. Stephen A. 
Walker, attorney for defendants in error. Due service of a copy of the 
within joinder in error is hereby admitted this 6 day of Oct., 1888. A. 
W. Griswold, attorney for plaintiffs in error. To A. W. Griswold, at- 
torney for plaintiffs in error. U.S. circuit court. Filed Oct. 6, 1888. 
John A. Shields, clerk. 
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VICTOR FAUCHE ET AL. VS. ROBERT SCHELL ET AL. 99 


200 = Circuit court of the United States of America for the southern 
district of New York, in the second circuit. | 


Victor FAuCHE ET AL. 
vs. Bond for damages and costs. 
RoBERT SCHELL ET AL., EX’RS., &C. 


Know all men by these presents, that we, Victor S. Allien, of the city 
of New York, and A. W. Griswold, jr., of the city of New York, are held 
and firmly bound unto the above-named Robert Schell &e., in the sum of 
two hundred and fifty dollars, to be paid to the said Robert Schell et al., 
Wc., for the payment of which well and truly to be made, we bind our- 
selves, and each of us, our and each of our heirs, executors, and admin- 
istrators, jointly and severally firraly by these presents. Sealed with our 
seals, and dated the 5th day of October, in the year.of our Lord one thou- 
sand eight hundred and eighty-eight. 

Whereas, the above-named Victor Fauché et al. have prosecuted a writ 
of error to the Supreme Court of the United States, to reverse the judg- 
ment rendered in the above-entitled suit, by the judge of the circuit court 
of the United States, for the southern district of New York. 

_ Now, therefore, the condition of this obligation is such, that if the above- 
named Victor Fauché et al. shall prosecute their said writ of error to 
effect and answer all damages and costs, if they shall fail to make their 
plea good good, then this obligation shall be void, otherwise the same shall 
be and remain in full force and virtue. 
~ -Vicror 8. ALLIEN. s s. | 
A. W. GRISWOLD. JR. [L. S.] 


Sealed and delivered, and taken and acknowledged this 5th day of Octo- 
ber, 1888, before me, 
J. M. DEVEL, 
U.S. Com’r S. D. of N. Y. ~~ 


201 UniTrEp STATES OF AMERICA, 88, 
Southern clistrict of New York. 


Victor 8. Allien and A. W. Griswold, jr., being duly sworn, each de- 
poses and says that he is worth the sum of five hundred dollars, over and 
above all his just debts and liabilities. 

Victor S. ALLIEN, 
A. W. GRISWOLD, JR. 


Sworn to this fifth day of October, A. D. 1888, before me, 
J. M. DEUEL, 
U. 8. Com’r S. D. of N. Y. 


(Indorsed :) O. S. 324. U.S. cireuit court, southern district of New 
York. V.Fauche et al. vs. Robert Schell et al. ex’rs. &e. Bond for costs 
on writ of error. Approved as to form and sufficiency Oct. 5, 1888. E. 
Henry Lacombe. U. S. circuit court. Filed Oct. 6, 1888. John A. 
Shields, clerk. | 
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202 UNITED STaTEs OF AMERICA, 88: 
Te Victor Fauché & Marius A. Sorchan, survivors, Ke., greeting : é 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the fourth i 
Monday of October, eighteen hundred and eighty-eight, pursuant to a hae 
writ of error, filed in the clerk’s office.of the circuit court of the United 


States for the southern district of New York, wherein Robert Schell, James , 
W. Fellows, and Edward Schell, executors of Augustus Schell, deceased, = 
are plaintiffs in error, and you are defendants in errur, to show cause, if 

any there be, why the judgment in the said writ of error mentioned should } 
pot be corrected, and speedy justice should not be done to the parties in . 


that behalf. 
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6 
Dated, October 6, 1888. 
ADDISON Brown, e 
Judge. ; 
203 (Indorsed :) O. S. 324. U.S. Supreme Court. Robert Schell, | 
et al., &e., plaintiffs in error, against Victor Fauché, & ano, Xe., : 
defendants inerror. Citation. Stephen A. Walker, attorney for plaintiffs | . 
in error. Due service of a copy of th? within citation is hereby admitted | 
this day of Oct., 1888. A. W. Griswold, attorney for defendants in ( : 
error. U.S. circuit court. Filed Oct. 6, 1888. John A. Shields, clerk. ~~" 
204. Unitep States oF AMERICA, 88: ae es 
te 
To Robert Schell, James W. Fellows, and Edward Schell, executors of { Y 
Augustus Schell, greeting : 6 
You are hereby cited and admonished to be and appear at a Supreme a 
Court of the United States, to be holden at Washington, on the fourth et 


Monday of October, eighteen hundred and eighty-eight, pursuant to a writ | 
of error, filed in the clerk’s office of the circuit court of the United States 
for the southern district of New York, wherein Victor Fauché and Marius 
A. Sorchan, surviving partners, are plaintiffs in error, and you are defend- 
ant in error, to show cause, if any there be, why the judgment in the said 
writ of error mentioned should not be corrected, and speedy justice should 
. not be done to the parties in that behalf. 
Dated October 6th, 1888. 


ADDISON Brown, 
Judge. 


(Indorsed:) O. S. 324. U.S. Supreme Court. Victor Fauché et al., 
plaintiffs in error, against Robert Schell et al., ex’rs, &c., defendants in 
error. Citation. A. W. Griswold, attorney for plaintiffs in error. Due 
service of a copy of the within citation is hereby admitted this 6th day of 
Oct., 1888. Stephen A. Walker, attorney for defendants in error. 
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205 (Indorsed on cover:) S. New York, C. C. U.S. No. 690. 

Robert Schell, James W. Fellows, and Edward Schell, executors of 
Augustus Schell, deceased, late collector of the port of New York, plain- 
tiffs in error, vs. Victor Fauché and Marius A. Sorchan, surviving part- 
ners of the firm of Lachaise, Fauché & Company. No. 691. Victor 
Fauché and Marius A. Sorchan, surviving partners of the firm of Lachaise, 
Fauché & Company, plaintiffs in error, vs. Robert Schell, James W. Fel- 
_ lows, and Edward Schell, executors of Augustus Schell, deceased, late col- 
lector of the port of New York. Filed October 23, 1888. 
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IN THE 


Supreme Court of the Anited States. 


OCTOBER TERM, 1890. 


No. 690, 
ROBERT SCHELL, &c., Execurors, &c., PLAINTIFFS IN 
3 ERROR, 


US. 
VICTOR FAUCHE, &c., Derenpants IN Error. 


AND 
No. 166. 
JOHN E. PARSONS, &c., Execurors, &c., 


US. 
FEWSTER WILKINSON, &c. 


Now come W. H. Taft, Solicitor General, &c., &c., upon be- 
half of the plaintiffs in error in the case above named, and 
S. F. Phillips, attorney for the defendants in error therein, 
and move the Court that the above case, No. 690, be substi- 
tuted in the place of the above case No. 166, and be heard 
in its stead when the latter is called. | 

As a reason for such motion they submit that upon a de- 
cision of the questions involved in the case No. 690 seven- 
teen (17) other cases upon the present docket, specified in a 


2 


stipulation now filed upon behalf of the parties thereto, 
will thereby be substantially ended, and therefore will be 
affirmed or reversed without further argument. : 
Wn. H. Tart, 
Solicitor General. 
S. F. PHILuipes, 
Attorney for the Defendants. 


IN THESUPREME COURT OF THE UNITED STATES. 
OcToBER TERM, 1890. 


Parsons, &c., v. Wilkinson, &c., No. 166. 
Schell, &c., v. Johnson, &e., No. 423. 
Schell, &c., v. Wise, &e., No. 424. 
Schell, &., v. Lottner, &c., No. 425. 
Barney, &c., v. Hurlburt, &c., No. 426. 
Barney, &c., v. Curtis, &c., No. 427. 
Schell, &c., v. Sorchan, &e., No. 429. 
Schell, &c., v. Iselin, &c., No. 431. 
Schell, &c., v. Rickards, &c., No. 486. 
Schell, &c., v. Morrison, &c., No. 487. 
Schell, &€., v. Woodbridge, &c., No. 492. 
Schell, &c., v. Bodart, &c., No. 494. 
Schell, &., v. Fauché, &c., No. 690. 


The parties to the cases above named hereby stipulate that 
inasmuch as the bill of exceptions in the case Schell, &c., v. 
Fauché, &c., No. 690, presents substantially all of the ques- 
tions that are presented in any of them, therefore, in the 
event that upon argument the judgment in the Fauché case 
shall be affirmed, then the judgments in all the cases above 
named shall also be confirmed ; and, also, in the event that 
although the judgments in the Fauché case shall not be 
affirmed, nevertheless it shall be held that as to some of the 
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questions presented thereby no error exists, then the judg- 
ments in the cases first above named shall respectively be 
affirmed in the event that no decision upon any such ques- 
tion shall, upon applying its principle to such case, show 
error therein; and in the event that such decision so applied 
shall show error therein, such judgments respectively shall 
be reversed. 

It is also stipulated that upon judgment being rendered 
in the above Fauche case, the writs of error in the same case, 
No. 691, and also in those of Sorchan, No. 429; Iselin, No. 
432; Woodbridge, No. 498; and Bodart, No. 495, shall also 
be dismissed. | 

January 3rd, 1891. 

: Wm. H. Tart, 
Solicitor General, &c. 

S. F. PHr.iips, 
Attorney for Def’ts in Error. 
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FILED, 
JAN 27 189! 


JAMES H, MCKENNEY, 
CLERK. 


Hw the Supreme Court of the tnited States, 


OcTOBER TERM, 1890. 


RosBERT SCHELL, JAMES W. FELLOWS, ) 
and Edward Schell, executors of Augus- 
tus Schell, deceased, late collector of the 
port of New York, plaintiffs in error, 

vs. 

Vicror Faucn& anp Martus A. Sor- 
chan, surviving partners of the firm of | 
Lachaise, Fauché & Company. J 


No. 690. 


Victron Faucufé AND Martius A. Sor- } 
chan, surviving partners of the firm of 
Lachaise, Fauché & Company, plaintiffs 
In error, | 

vs. > No. 691. 

RopertT ScHELL, JAMES W. FELLOWS, 
and Edward Schell, executors of Augus- 
tus Schell, deceased, late collector of the 
port of New York. 7 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW YORK. 


BRIEF FOR THE EXECUTORS OF AUGUSTUS SCHELL, 


DECEASED, LATE COLLECTOR OF THE PORT OF 
NEW YORK. 


ett ea 


Supreme Court U. 8. | 
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Yu the Supreme Court of thedlnited States, 


=| j OcTOBER TERM, 1890. 


RoBerT SCHELL, JAMES W. FELLows, ) 
and Edward Schell, executors of Augus- 
tus Schell deceased, late collector of the | 
port of New York, plaintiffs in error, 

fy > No. 690. 

Victor FaucHé AND Martius A. Sor- 
chan, surviving partners of the firm of 

_* Lachaise, Fauché & Company. q 

Victor Faucué anp Marius A. Sor- ) 
chan, surviving partners of the firm of 

fae Lachaise, Fauché & Company, plaintiffs 

is * in error, . 


| 


No. 691. 
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v8. 

ROBERT SCHELL, JAMES W. FELLOWS, 
and Edward Schell, executors of Augus- 
tus Schell, deceased, late collector of the 
port of New York. J 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW YORK. 


BRIEF FOR THE EXECUTORS OF AUGUSTUS SCHELL, 
DECEASED, LATE COLLECTOR OF THE PORT OF 
NEW YORK. 
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STATEMENT OF FACTS. 


The case here presented is that arising out of a consoli- 
dated action comprising six several suits which were orig- 
18708 1 


2 
inally commenced, five in the superior court of the city of 
New York and one in the supreme court of the State of 
New York and all were removed to the circuit court of 
the United States for the southern district of New York. 

The several suits were begun between September 1, 
1857, and March 1, 1860. 

The claim alleged against the United States is for over- 
payment of duties upon certain importations of mousseline 
de laines made by the copartnership of which the defend- 
ants in error in docket case No. 690 are the survivors. 

The consolidated suit was tried in October, 1887, be- 
fore Judge Lacombe and a jury, and a verdict was found 
for Fauché and Sorchan, the plaintiffs below, survivors as 
aforesaid, under the direction of the court, for $50,563.44. 
(Ree., p. 91). 

Judgment was entered in favor of said plaintiffs, as sur- 
viving partners, etc., against the executors of Augustus 
Schell, deceased, late collector ete. October 6, 1888, for 
$53,492.56 hineiine and costs (p. 27). 

The case is brought up on cross writs of error, — party 
filing a formal assignment of errors and a joinder in error 
and receiving citation. 

It is a matter of general public knowledge that a long 
contention has been going on in the courts below in what 
have become known as the Mousseline Delaine Cases. 

Much of the contention that has created this notoriety 
has been over the question whether mousseline delaines 
were, under the act of March 3, 1857 (11 Stats., 192), 
subject to 19 per centum, or to 24 per centum duty. 
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That question has been excluded from the case now at 
bar, as the record page 30, states that : 


At the trial it was stipulated by and between the 
respective parties to this action that mousseline de- 
laines, composed of worsted, or of worsted with a 
satin stripe, were under the tariff acts of 1857 sub- 
ject to a duty of 19 percent., as claimed by the plain- 
tiffs. 

As the duty paid was 24 per cent., the court says in the 
opinion (p. 88, fol. 183): 

Cencededly the duties are excessive; and that 
question is out of the case. 

The only questions that appear to remain in this case 
are such as may be found to arise upon the admissibility 
of evidence and those relating to the importer’s protest 
under the act of February 26, 1845 (5 Stats., 727), to its 
form and to its sufficiency, to :its service and the method 
and time of service, and whether protests called prospec- 
tive protests are authorized under said act, and generally as 
to the effect to be given to the respective protests appear- 
ing in the case. | 

The following schedule (Rec., pp. 30,31) presents with 
sufficient fullness for the purposes of this review the man- 
ner in which the questions presented arise. 

The following schedule shows the various importa- 


tions, the character of the protests, and many particu- 
lars relating thereto : 
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By section 2 of “An act making appropriations,” etc., 
passed March 3, 1839 (5 Stats., 348), it is provided that 
moneys paid to a collector for unascertained duties, or 
duties paid under protest, shall be placed to the credit of 
the Treasurer of the United States, ete. The act con- 


tinues: 


But whenever it shall be shown to the satistaction 
of the Secretary of the Treasury that in any case of 
unascertained duties, or duties paid under protest, 
more money has been paid to the collector or person 
acting as such than the law requires should have 
been paid, it shall be his duty to draw his warrant 
upon,the Treasurer in favor of the person or persons 
entitled to the overpayment directing the said Treas- 
urer to refund the same out of any money in the 
Treasury not otherwise appropriated. 


By “An act explanatory of an act,” etc., passed Feb- 
ruary 26, 1845 (5 Stat., 727), the act of March 3, 1839, is 
referred to, and the right of trial by jury in customs cases 
is recognized. Theconcluding portion of thisact is as fol- 
lows: 


Nor shall anything contained in the second section 
of the act aforesaid be construed to authorize the Sec- 
retary of the Treasury to refund any duties paid 
under protest; nor shall any action be maintained 
against any collector to recover the amount of duties 
so paid under protest unless the said protest was 
made in writing and signed by the claimant at or be- 
fore the payment of said duties, setting forth dis- 
tinctly and specifically the grounds of objection to 
the payment thereof. 


a 
7 
Article 384 of the Treasury regulations in force at the 
time of this importation (Rec., p. 29) provided that: 

: General protests against the exaction of duties are 
> not admissible, the law requiring a protest to be made 
f to the collector of the customs in writing, subscribed 
| by the importer, or his duly authorized agent, at or 
4 before payment of the cuties, setting forth distinctly 
. and specifically his objections to the payment of the 
duties demanded. <A general protest, it has been 
. decided by the Department in conformity with judi- 
cial decisions, made on any one importation, can not 
' be taken as extending and applying to future impor- 

- tations of a similar character. 


- Article 386 provided— 


Protests are not to be written on the entry, but on 

Bar a separate paper, to be marked with the number of 

< the entry to which it belongs and kept in a proper 
file arranged for that purpose. 


: Article 387 provided that— 


Whenever duties are paid under protest, collectors 
of the customs will have the protest carefully and 
accurately copied at Jength in a record to be kept for 
that purpose, properly compared, verified, and certi- 
fied as a correct copy by the officer or officers making 
such comparison, the number and date of entry, 
name of importer, vessel, and description of merchan- 
dise in regard to which the protest is made, to be duly 
stated on the record for the purpose of identification. 
This precaution is deemed necessary as well for the 
protection of the importer as the United States in the 
event of the loss of the original protest by accident 
or otherwise. 
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ASSIGNMENTS OF ERROR. 


1. It is submitted that the court erred in directing the 
jury to find a verdict for the plaintiffs below for the sum 
of $50,563.44. (Rec., p. 91, fol. 189.) 

2. The court also erred in admitting Exhibit 5 in evi- 
dence, and in receiving the protest of said Exhibit 5, and 
erred as to the admission of each component part of said 
Exhibit 5, and also erred in admitting in evidence the 
twenty-six protests standing in the same position as that 
of Exhibit 5, and also erred in admitting said twenty-six 
exhibits in evidence, the full substance of the evidence 
here intended, appearing as follows (pp. 32, 36): 


EXHIBIT No. 5. 


Entry of merchandise imported by Lachaise, Fauche § Co., in the 
ship Morning Star, whereof Foster is master, from Havre. 


NEw YORK, 30 Jan’y, 1858. 


Marks. Numbers. — Packages and contents. Im. Total. 
BaD encne<s 2197 and 2202. .| Six cases mousseline delaines...|........ 17, 933. 00 
Charges 15 ea.................-]..---00- 90. 00 
Each pa’kge alike..............).-...... 18, 023. 00 
Commission 3 per cent.........)...-.... 540. 69 
| asad buliie< woes cnnnbboe ss |-weeee ne 18, 563. 69 

Kim 3453. 24. 82872. LACHAISE, FAUCHE & Co. 


Pd. Feb. 1. W. D. R. 


District and port of New York, consignee’s, import- 
: er’s, or agent’s oath. 
I, M. A. Sorchan, do solemnly and truly swear 


that the invoice and bill of lading now presented by 
me to the collector of New York are the true and 
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only invoice and bill of lading by me received of all 
the goods, wares, and merchandise imported in the 
Morning Star, whereof Foster is master, from Havre, 
for account of any person whomsoever for whom I 
am authorized to enter the same, that the said invoice 
and bill of lading are in the state in which they were 
actually received by me, and that I do not know nor 
believe in the existence of any other invoice or bill 
of lading of the said goods, wares, and merchandise; 
that the entry now delivered to the collector contains 
a just and true account of the said goods, wares, and 
merchandise, according to the said invoice and bill of 
lading ; that nothing has been, on my part, nor to 
my knowledge on the part of any other person, con- 
cealed or suppressed, whereby the United States may 
be defrauded of any part of the duty lawfully due on 
the said goods, wares, and merchandise; and that if, 
at any time hereafter, I discover any errors in the 
said invoice, or in the account now rendered of the 
said goods, wares, and merchandise, or receive any 
other invoice of the same, I will. immediately make 
the same known to the collector of this district. And 
I do further solemnly and truly swear, that to the 
best of my knowledge and belief, Bonjour, of Paris, 
owner of the goods, wares, and merchandise men- 
tioned in the annexed entry; that the invoice now 
produced by me exhibits the actual cost, or fair 
market value, in France, of the said goods, wares, 
and merchandise, all the charges thereon, and no 
other or different discount, bounty, or drawback, but 
such as has been actually allowed on the same. 


M. A. SorRcHAN. 


Sworn this 1 day of Feb’y, 1858, before me. 
S. O. Hunt, 
Collector. 


(Usual owner’s oath follows.) 


<e Pte 


10 


To this entry as produced from the customhouse, 
attached by wafer, was a specific protest, duly signed 
by plaintiffs’ firm, of which the following is a copy: 


New York, Jan’y 30, 1858. 
AUGUSTUS SCHELL, Esq., 
Collector of Customs : 
Sir: We object to the classification of our “ mous- 
seline de laines,” or “ worsted mousselines,”’ embraced 
in our entry per Morning Star marked L. F., Nos. 


2197a 2202, 6 cases, under Schedule C, thereby sub- 


jecting them to a duty of 24 per centum ad valorem, 
while we claim they are liable to 19 per centum only, 
an@ for the following reasons, viz : 

Because the article of ‘ worsted mousseline” or 
“mousseline de laine,” being a manufacture com- 
posed wholly of worsted, is subject only to the duty 
imposed on worsted fabrics, viz, 19 per centum ; that 
it has no connection with the article denominated and 
known among merchants and dealers in the article as 
“de laines,” which is specified under Schedule C, and 
which is composed of a cotton warp and a worsted weft ; 
that the article of “mousseline de laine,” or “ worsted 
mousseline,” was known among merchants and dealers 
in the article at and long before the passage of the 
tariff act of March 3, 1857, by that name, as a manu- 
facture of worsted, and as an article totally and entirely 
distinct from the fabric manufactured of worsted and 
cotton, known among merchants and dealers in the 
article exclusively by the title or name of “de laines ;” 
that the article known as “ mousseline de laine” is not 
manufactured in this country, while the article known 
as “de laine” is extensively produced here; and it could 
not have been the intention of Congress to impose a 
cotton duty upon an article manufactured wholly of 
worsted, and which did not come in competition with 
an American product. 


11 


For these reasons we contend that we are entitled 


: to enter and pay duty on the above-described goods 
‘ at the rate of duty imposed on manufactures of worsted, 
and protest against the payment of a higher rate of 
> aa duty. 
. Yours, Xce., 
| : LACHAISE, Faucut & Co. 
Plaintiffs’ counsel then offered in evidence said 
‘ entry and the protest attached thereto by wafer, to 
. which the defendant’s counsel objected, on the ground, 
‘ first, that it did not appear that said protest had been 


served upon Collector Schell, as required by the pro-— 
test, act of February 26, 1845; second, that, if so 
: served, it did not appear that it had been so served at 
. or before the payment of the duty sought to be recov- 
ered, as required by the same act. 

These objections were overruled by the court, and 
to this ruling defendant’s counsel duly excepted, which 
exception was noted and allowed. | 

The entry and said protest. attached thereto were 
then admitted in evidence and marked Exhibit 5. 

Like objections and rulings were made to each of 
the following importations, wherein a protest precisely 
like the protest Exhibit No. 5 had been presented, 
viz: Exhibit Nos. 9, 10, 14, 16,17, 18, 21, 23, 24, 
25, 26, 29, 30, 31, 36, 37, 38, 41, 49, 50, 51, 55, 57, 
58, 59, 60, and like exceptions were duly taken, noted, 
and allowed on behalf of the defendants. 


3. The court erred in receiving in evidence the entry, in- 
voice, and protest marked Exhibit 6, and erred in admit- 
ting each of the papers composing said exhibit (Rec., pp. 
39 to 41). 


Plaintiff’s counsel then offered in evidence entry, 
invoice, and protest by the Admiral, of February 11, 


? ~ rare, we 
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1858, marked Exhibit 6, the invoice of the mer- 
-chandise mentioned therein, and the protest attached 
by wafer to said entry : ) 

The protest in this instance consisted of two forms 
-of protest, one printed on white, being like Exhibit 
No. 5, but unsigned, and the other on blue paper, 
the latter being pasted to the former and signed by 
plaintiffs’ said firm. The two printed papers thus 
pasted together and signed, as aforesaid, were at- 
tached to the entry by a wafer and, read together, 
made the following : 


New York, Feb’y 10th. 
AvGustus SCHELL, Esq., 
Collector of Customs : 


Sir: We object to the classification of our “mous- 
seline de laines,” or “‘ worsted mousselines,” embraced 
in our entry per marked L. F., Nos. 2164 a 2196 
under schedule C, thereby subjecting them to a duty 
-of 24 per centum ad valorom, while we claim they 
are liable to 19 per centum only, for the following 
reasons, Viz : ) 


Because the article of “ worsted mousseline” or 
“ mousseline de laine,” being a manufacture com- 
posed wholly of worsted, is subject only to the duty 
imposed on worsted fabrics, viz: 19 per centum ; that 
it has no connection with the article denominated 
and known ‘merchants and dealers in the article as 
“de laines,” which is specified under Schedule C, 
and which is composed of cotton warp and worsted 
weft ; that the article of “ mousseline de laine,” or 
““ worsted mousseline,” was known among merchants 
and dealers in the article, and long before the pass- 
age of the tariff act of March 3d, 1857, by that 
name, as a manufacture of worsted, and as an article 
totally entirely distinct from the fabric manu- 
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factured of worsted and cotton, known among mer- 
chants and dealers in the article exclusively __ title 
or name of “de laines ;” that the article known as 
“ mousseline de laine” is not manufactured in this 
country, while the article as “ de laine” is exten- 
sively produced here; and it could not have been the 
intention of Congress to impose a cotton duty upon 
an manufactured wholly of worsted and which did 
not come in competition with an American product. 

For these reasons we contend that we are entitled 
to enter and pay duty on the above described goods at 
the rate of duty imposed § manufactures of worsted, 
and protest against the payment of a higher rate of 
duty. 

Sir, we protest against paying duty on two and a 
half per centum or three per centum commissions as 
charged on the merchandise embraced in the annexed 
entry, believing by law said goods are liable only to 
duty on two per centum commission, that being the 
usual rate of commission in the principal markets of 
the country from which said merchandise is imported. 
We claim that we ought not to be prejudiced by the 
fact that two and a half per centum or three per 
centum is charged on the invoice, because that rate 
has been added by the consignor to conform to the 
requirements at the custom-house; and not because 
such commission was paid, or was the usual rate in 
the market whence the merchandise is imported. 

We also protest against being compelled to pay 
duty on commission computed on the “charges” or 
expenses on the merchandise embraced in the an- 
nexed entry, believing commission is chargeable 
only on the cost of or market value of said merchan- 
dise without the “ charges.” 

We also protest against paying fees for oaths to 
entries, stamps on invoices, and orders from one de- 
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partment of the custom-house to another, believing 
there is no provision of law requiring us to pay the 
same; and we pay the amount exacted on this entry 
in order to get possession of the goods. You are 
hereby notified that we desire and intend this pro- 
test to apply to all future similar importations made 
by us. 
(A. W. G.) 
LACHAISE, FAUCHE & Co. 


To the admission in evidence of this protest, defend- 
ant’s counsel made the same objections as were made 
to the admission in evidence of the protest attached to 
Exhibit I, and the further objection that the protest, 
as to delaines, appears never to have been signed, 
and that the segnature to the charges and commission 
protest printed on said blue paper is not a signature to 
the delaine protest as required by the aforesaid protest 
act of 1845. These objections the court overruled, 
and to this ruling defendant’s counsel excepted, which 
exception was duly noted and allowed. Thereupon 
said entry and invoice and protest by the Admiral 
were admitted in evidence and marked Exhibit 6. 


4, The court erred in receiving in evidence entries Ex- 
hibits 11 and 13, accompanied by protests and erred in 
admitting each of the several protests and parts of such 
exhibits, the admission appearing as follows, page 41: 


During the trial entries Exhibits Nos. 11 and 13, 
accompanied by protests in all respects like Exhibit 
6, were offered in evidence. To each of these offers 
counsel for the defendant interposed the same objec- 
tions as urged to Exhibit 6, which objections were 
overruled, and the exception of the defendants to the 
rulings of the court. were duly noted and allowed. 
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5. The court erred in admitting Exhibit 7 and erred 
as to the admission of each component part of said ex- 
hibit, shown as follows: 


Plaintiffs’ counsel also offered in evidence a with- 
drawal entry and invoice by the Logan of October 
12, 1857, and marked Exhibit 7. No protest ac- 
companied this entry, the plaintiffs relying for recov- 
ery upon the prospective clause in the prior protest of 
Exhibit No.6, claiming that the duties were covered by 
this protest, and that this protest, with its future clause, 
was made before July Ist, 1864, when the act relating 
to prospective protests went Into operation. 

Defendants’ counsel objected to the admission in 
evidence of said entry and invoice by the Logan, on 
the ground—First, that the plaintiffs’ firm had made 
no protest as to the duties exacted on the merchandise 
mentioned therein, and could not, therefore, recover 
under said protest act of February 26, 1845. Second, 
that they were not entitled to recover thereon under 
the mousseline delaine protest of Exhibit 6, because 
there is no future clause found in that mousseline de- 
laine part of the protest, but such clause is found in 
the charges and commissions protest, and that the 
arrangement of these two protests and everything 
about them leads to the inference, until the contrary 
is shown, that the plaintiffs never intended to apply 
the prospective protest clause in the charges and com- 
missions protest to the mousseline delaine protest, to 
which it is attached. And, third, that if such pros- 
pective clause be considered a part of the mousseline 
delaine protests, plaintiffs are not entitled to recover 
as to this entry under said protest act by virtue of 
such prospective clause. 

The court overruled these objections, and to this 
ruling defendants’ counsel excepted, which exception 
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was duly noted and allowed. Thereupon the entry 
and invoice by the Logan were admitted in evidence, 


and marked Exhibit 7. 


6. The court erred in admitting in evidence Exhibit 8, 
and erred in admitting each of the several portions thereof, 
such, admission appearing as follows (pp. 41, 42): 


In the case of the importation Exhibit No. 8, no 
protest accompanied the entry. The plaintiffs relied 
and claimed as in case of the importation of Exhibit 
No. 7. To the admission in evidence of the entry 
and invoice of Exhibit No. 8, defendants’ counsel 
made the same objections to the ‘admission in evidence 
of the entry and invoice of Exhibit No. 8 as were 
made in case of those of Exhibit No. 7, which objec- 
tions were overruled, and the exception of the defend- 
ants to the ruling of the court was duly noted and 


allowed. 


7. The court erred in the admission of Exhibit 12, and 
erred in the admission of each portion thereof, the same 


appearing as follows (p. 42): 


In the case of the importation of Exhibit No. 12, 
no protest accompanied the entry, and the plaintiffs 
relied for recovery upon the prospective clause of the 
prior protest of Exhibit No. 6 and No. 11, claiming 
that the duties were covered by these protests, and 
that these protests with future clause were made be- 
fore July 1, 1864, when the act relating to prospect- 
ive protests went into operation. To the admission 
in evidence of the entry and invoice of Exhibit No. 
12 defendants’ counsel made the same objections, 
which objections were overruled and the exceptions 
of the defendants to the ruling of the court were duly 
noted and allowed. 
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8. The court erred in the admission of Exhibit 15, and as 
to the admission of each component thereof; and erred in 
admitting the evidence received in relation thereto, the 
same appearing as follows (p. 42) : 


In the case of the importation of Exhibit No. 15, 
no protest accompanied the entry. Accompanying 
the prior importation of Exhibit No. 14, was 4 specific 
protest precisely like the protest of Exhibit No. 5. 
Plaintiffs relied for recovery as to Exhibit No. 15 
upon the prospective clause of the prior protests of 
Exhibits No. 6, 11, and 13, claiming that the duties 
were covered by these protests and that these pro- 
tests with future clauses were made before July 1 
1864, when the act relating to prospective protests 
went into operation. To the admission in evidence 
of the entry and invoice of Exhibits No. 15, defend- 
ants’ counsel made the same objection and a further 
objection, that whatever the effect of the prospective 
clause of the protest of Exhibits No. 6, 11, and 13 
might otherwise be, its effect was, under the authority 
of Baxter v. Maxwell (4 Blachs, 48), nullified by the 
intervening specific or special protest of Exhibit No. 
14, which objections were overruled and the excep- 
tions of the defendants to ruling of the court were 
duly noted and allowed. 


9. The court erred in the admission of evidence as to 
each of the cases and exhibits mentioned and referred to 
in the following quotation from the record (p. 42), to wit: 


In the case of each of the importations of Exhibits 
Nos. 19, 20, 22, 27, 28, 39, 40, 42, 43, 43 A, 44, 44 
A, 44, 46, 47, 48 A, 52, 53, 54, 56, 58 A, 61, 62, no 
protest accompanied the entry. Plaintiffs relied for 
18708 2 
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was duly noted and allowed. Thereupon the entry 
and invoice by the a were admitted in evidence, 
and marked Exhibit 7 


6. The court erred in admitting in evidence Exhibit 8, 
and erred in admitting each of the several portions thereof, 
such, admission appearing as follows (pp. 41, 42): 


In the case of the importation Exhibit No. 8, no 
protest accompanied the entry. The plaintiffs relied 
and claimed as in case of the importation of Exhibit 
No. 7. To the admission in evidence of the entry 
and invoice of Exhibit No. 8, defendants’ counsel 
made the same objections to the admission in evidence 
of the entry and invoice of Exhibit No. 8 as were 
made in case of those of Exhibit No. 7, which objec- 
tions were overruled, and the exception of the defend- 
ants to the ruling of the court. was duly noted and 
allowed. 


7. The court erred in the admission of Exhibit 12, and 
erred in the admission of each portion thereof, the same 
appearing as follows (p. 42): 


In the case of the importation of Exhibit No. 12, 
no protest accompanied the entry, and the plaintiffs 
relied for recovery upon the prospective clause of the 
prior protest of Exhibit No. 6 and No. 11, claiming 
that the duties were covered by these protests, and 
that these protests with futwre clause were made be- 
fore July 1, 1864, when the act relating to prospect- 
ive protests went into operation. To the admission 
in evidence of the entry and invoice of Exhibit No. 
12 defendants’ counsel made the same objections, 
which objections were overruled and the exceptions 
of the defendants to the ruling of the court were duly 
noted and allowed. 
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8. The court erred in the admission of Exhibit 15, and as 
to the admission of each component thereof; and erred in 
admitting the evidence received in relation thereto, the 
same appearing as follows (p. 42) : 
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In the case of the importation of Exhibit No. 15, 

no-protest accompanied the entry. Accompanying 
the prior importation of Exhibit No. 14, was a specific 
protest precisely like the protest of Exhibit No. 5. 
Plaintiffs relied for recovery as to Exhibit No. 15 
upon the prospective clause of the prior protests of 
Exhibits No. 6, 11, and 13, claiming that the duties 
were covered by these protests and that these pro- 
tests with future clauses were made before July 1, 
1864, when the act relating to prospective protests 
went into operation. To the admission in evidence 
of the entry and invoice of Exhibits No. 15, defend- 
ants’ counsel made the same objection and a further 
objection, that whatever the effect of the prospective 
clause of the protest of Exhibits No. 6, 11, and 18 
might otherwise be, its effect was, under the authority 
of Baxter v. Maxwell (4 Blaché, 48), nullified by the 
intervening specific or special protest of Exhibit No. 
14, which objections were overruled and the excep- 
tions of the defendants to ruling of the court were 
duly noted and allowed. 


9. The court erred in the admission of evidence as to 
each of the cases and exhibits mentioned and referred to 
in the following quotation from the record (p. 42), to wit: 


In the case of each of the importations of Exhibits 
Nos. 19, 20, 22, 27, 28, 39, 40, 42, 43, 43 A, 44, 44 
A, 45, 46, 47, 48 A, 52, 53, 54, 56, 58 A, 61, 62, no 
protest accompanied the entry. Plaintiffs relied for 
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recovery and made the same claim as just stated, and 
to the admission in evidence of each of the entries 
and invoices of said exhibit the defendants’ counsel 
made the same objections as just stated, which objec- 
tions were overruled and the exceptions of the defend- 
ants to the rulings of the court duly noted and 
allowed. 


10. The court also erred in admitting protests without 
date, as follows (p. 41): 


Plaintiffs’ counsel then offered in evidence the 
entry by the Vanderbilt, of August 3, 1858, marked 
Exhibit 14, the invoice of the merchandise mentioned 
therein, and a protest attached thereto, without date, 
of the same form as the protest of Exhibit 5, and duly 
signed by the plaintiffs’ firm. 

To the admission in evidence of this protest defend- 
ants’ counsel made the same objections as were made 
to the admission in evidence of the protest of Exhibit 
No. 5, and the further objection that the protest was 
without date. These objections were overruled by 
the court, and to this ruling the defendants’ counsel 
excepted, which exception was duly noted and 
allowed. . | 


11. The court also erred in the admission of undated 
protests in evidence, as follows (pp. 42, 43): 


To the admission in evidence of each of the pro- 
tests of Exhibits Nos. 16 and 41, which were each of 
the same form as the protest of Exhibit No. 5, but 
without date, the defendants’ counsel made the same 
objection, which objections were overruled and the 
exceptions of the defendants’ counsel to these rulings 
of the court duly noted and allowed. 
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12. The court also erred in admitting in evidence nine 
answers from the Secretary of the Treasury as to appeals 
shown, as follows (p. 63) : 


Plaintiffs’ counsel then offered in evidence nine 

. answers to appeals in case of importations in suit 

made by the plaintiffs’ firm, as an admission that at 

: the time those appeals were answered the Secretary 

° of the Treasury was informed by the collector, or 
see the collector admitted the filing of the protests. 

To the admission in evidence of each of these nine 
answers the defendants’ counsel objected, on the 
ground, first, that it was incompetent and immaterial; 

: _ and second, that it referred in terms to the protest 
9 act of 1857, not to the protest act of 1845, which ap- 
_ plies to the importatious in suit. The court over- 
ts ruled these objections and stated that he would admit 
them in evidence for what they were worth. To 
a this ruling of the court the defendants’ counsel ex- 
zx cepted, which exception was duly noted and allowed ; 

° and the said answers were admitted in evidence and 
marked Exhibit 70 to 78, both inclusive. 


13. The court erred in denying defendants’ motion to 
instruct the jury to find for the defendants as to cases 761 
and, 762 of Exhibit 52, on the ground; first, that the same 
were delivered on the payment of 19 per cent. duty, and 
the 5 per cent. additional duty now sought to be recov- 
| ered having been paid after the delivery thereof was not 
paid, if at all, to get possession of the goods as required 
by the act of 1845; and, second, on the ground that there 
is no proof that the part of such additional duties not 
heretofore disclaimed, but now claimed to be recovered, 
was paid. (P.'83, fol. 170.) 
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14. The court erred in denying defendants’ motion to 
instruct the jury to find in favor of defendants as to Ex- 
hibits 1 and 2, on the ground that the character of the im- 
portations of said exhibits is not shown, or the rate of 
duty to which they or any of them were subject ; second, 
that the protests do not distinctly and specifically set forth 
the ground or grounds of objection to the payment of the 
duties exacted, as required by statute. (P. 83, fol. 171.) 

15. That the court erred in denying defendants’ motion 
to instruct the jury to find a verdict for the defendants as 
to each and every importation mentioned in the sixty-two 
exhibits, except those of Exhibits 3 and 4, on the ground 
that it does not appear that the payment of duty sought 
to be recovered was made to get possession of any of said 
importations or any part thereof; second, that it does not 
appear that any protest against the payment of any part 
of the duties now sought to be recovered was ever served 
upon the collector, who exacted them as required by the 
statute; and, third, that if any protest was so served, it 
does not appear that the same was served at or before the 
payment of such duties, as required by the aforesaid act. 
(Pp. 83, 84, fol. 172.) 


16. That the court erred in denying defendants’ motion — 


to instruct the jury to find for defendants as to the im- 
portations mentioned in Exhibit No. 6, on the ground 
that the mousseline delaine protest attached to the entry 
of said exhibit, upon which the plaintiffs relied to recover, 
was unsigned, and that the signature of plaintiff’s firm to 
the charges and commission protest pasted onto such 
mousseline delaine protest was not a signature by the 


one 
‘ e ° 


21 


j 


claimants, plaintiff’s firm, of such mousseline delaine pro- 
test as is required by the aforesaid act of February 26, 
1845. (P. 84). 

17. That the court erred in denying defendants’ motion 
to instruct the jury to find for the defendants as to the 
importations mentioned in Exhibit 11 on the same grounds 
as those stated in the last preceding assignment of error 
(p. 84). 

18. That the court erred in denying defendants’ motion 
to instruct the jury to find for the defendants as to the 
importations mentioned in Exhibit 13, on same grounds 
as those stated in assignment of error No. 16. 

19. That the court erred in denying defendants’ motion 
to instruct the jury to find for the. defendants as to the 
importations mentioned in Exhibits 7 and 8 on the ground, 
first, that no protest was ever made as to either of said 
importations, as required by the aforesaid protest act ; 
second, that notwithstanding the prospective clause of the 
signed charges and commissions protest pasted on to the 
unsigned mousseline delaine protest attached to the entry 
of Exhibit 6; said prospective clause is a part of the 
charges and commissions protest only, and in no way ap- 
plies to, or is a part of the unsigned mousseline delaine 
protests to which such charges and commissions protest is 
pasted (p. 84, fol. 173). 

20. The court erred in denying defendants’ motion to 
instruct the jury to find for defendants as ta the importa- 
tions mentioned in the entry of Exhibit 12, on the ground, 
first, that no protest was made as to any of such importa- 
tions as required by the act of 1845; second, that notwith- 
standing there is a prospective clause in each of the signed 
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charges and commissions protests pasted on to each of the 
unsigned mousseline delaine protests attached to the Ex- 
hibits 6 and 11, such prospective clause is a part of its 
respective charges and commissions protests only, and in 
no way applies to, or is any part of the unsigned mous- 
seline delaine protest to which its charges and commis- 
sions protest is pasted (p. 84, fol. 174). 

21. That the court erred in denying defendants’ motion 
(pp. 85, 86) to instruct the jury to find in the defendants’ 
favor as to the importations mentioned in Exhibits 15, 19, 
20, 22, 27, 28, 39, 40, 42, 43, 43a, 44, 44a, 45, 46, 47, 48a, 
52, 53, 54, 5¢, 58a, 61, and 62, on the ground, first, that 
no protest was made as to any of such importations as re- 
quired by the act of February 26, 1845, and, second, not- 
withstanding there is a prospective clause in each of the 
charges and commissions protests pasted onto each of the 
unsigned mousseline delaine protests attached to the 
plaintiffs’ prior, in time, entries of Exhibits 6, 11, and 13, 
such prospective clause is a part of its respective charges 
and commissions protests only, and in no way applies or 
is a part of the unsigned mousseline delaine protests to 
which its charges and commissions protest is pasted ; and, 
third, that the effect of any such prospective clause as to 
each of the aforesaid subsequent unprotested importations 
of plaintiffs’ Exhibits 15, 19, 20, 22, 27, 28, 39, 40, 42, 43, 
43a, 44, 44a, 45, 46, 47, 48a, 52, 53, 54, 56, 58a, 61, and 62 
was, under the principle laid down in the decision of Baz- 
ter vs. Maxwell (4 Blach., 32), nullified by intervening 
specific mousseline delaine protest without prospective 
clause as follows: As to Exhibits 19 and 20 by the 
specific protest of Exhibits 14, 16,17,18, and the inter- 
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vening unprotested importation of Exhibit 15 as to Ex- 
hibit No. 22 by the specific protest of Exhibits 14, 16,17, 
18, and 21, and the intervening unprotested importations 
of Exhibits 15,19, and 20 ; as to Exhibit 27 by the specific 
protest of Exhibits 14, 16, 17, 18, 21, 23, 24, 25, and 26, 
and the intervening unprotested importations of Exhibits 
15,19, 20, and 22; as to Exhibit 28 by the specific pro- 
test of Exhibits 14, 16, 17, 18, 21, 23, 24,25, and 26, 
and the intervening unprotested importations of Ex- 


‘hibits 15, 18, 20, 22, and 27; as to Exhibit 39 
’ by the specific protest of Exhibits 14, 16, 17, 18, 21, 


23, 24, 25, 26, 29, 30, 31, 32, 33, 34, 344, 35, 36, 37, 
38, and the intervening unprotested importations of 
Exhibits 15, 19, 20, 22, 27, and 28; as to Exhibit 40 by 
the specific protest of Exhibits 14, 16, 17, 18, 21, 23, 24, 
25, 26, 29, 30, 31, 32, 33, 34, 54}, 35, 36, 37, 38, and 
the intervening unprotested importations of Exhibits 15, 
19, 20, 22, 27, 28, and 39; as to Exhibit 42 by the spe- 
cific protest of Exhibits 14, 16, 17, 18, 21, 23, 24, 25, 26, 
29, 30, 31, 32, 33, 34, 343, 35, 36, 37, 38, and 41, and 
the intervening unprotested importations of Exhibits 15, 
19, 20, 22, 27, 28, 39, and 40; as to Exhibit 43 by the 
specific protest of Exhibits 14,16, 17,18, 21, 23, 24, 25, 
26, 29, 30, 31, 32, 33, 34, 343, 35, 36, 37, 38, and 41, 
and the intervening unprotested importations of Exhibits 
15, 19, 20, 22, 27, 28, 39, 40, and 42; as to Exhibit 44 - 
by the specific protest of Exhibits 14, 16, 17, 18, 21, 23, 
24, 25, 26, 29, 30, 31, 33, 34, 344, 35, 36, 37, 38, and 41, 
and the intervening unprotested importations of Exhibits 
15, 19, 20, 22, 27, 28, 39, 40, and 42; as to Exhibit 44 
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by the specific protest of Exhibits 14, 16, 17, 18, 21, 23, 
24, 25, 26, 29, 30, 31, 32, 33, 34, 343, 35, 36, 37, 38, 
and 41, and the intervening unprotested importations of 
Exhibits 15, 19, 20, 22, 27, 28, 39, 40, 42, and 43; as to 
Exhibit 44a by the specific protest of Exhibits 14, 16, 17, 
18, 21, 23, 24, 25, 26, 29, 30, 31, 32, 33, 34, 343, 35, 36, 
37, 38, and 41, and the intervening unprotested importa- 
tions of Exhibits 15, 19, 20, 22, 27, 28, 39, 40, 43, 
and 44; as to Exhibit 45 by the intervening specific 
protest of Exhibits 14, 16, 17, 18, 21, 23, 24, 26, 
26, 29, 30, 31, 32, 33, 34, 344, 35, 36, 37, 38, and 
41, and the intervening unprotested importations of 
Exhibits 15, 19, 20, 22, 27, 28, 29, 40, 42, 43, 44, and 
44a; as to Exhibit 46 by the intervening specific protest 
of Exhibits 14, 16, 17, 18, 21, 23, 24, 25, 26, 29, 30, 31, 
32, 33, 34, 343, 35, 36, 37, 38, and 41, and the interven- 
ing unprotested importations of Exhibits 15, 19, 20, 22, 
27, 28, 39, 40, 42, 43, 44, 44a, and 45; as to Exhibit 47 
by the specific protests of Exhibits 14, 16, 17, 18, 21, 23, 
24, 25, 26, 29, 30, 31, 32, 33, 34, 344, 35, 36, 37, 38, 
and 41, and the intervening unprotested importations of 
Exhibits 15, 19, 20, 22, 27, 28, 39, 40, 42, 43, 44, 44a, 
45, 46; as to Exhibit 52 by the specific protests of Ex- 
hibits 14, 16, 17, 18, 21, 23, 24, 25, 26, 29, 30, 31, 32, 
33, 34, 344, 35, 36, 37, 38, 41, 48, 49, 50, 51, and the 
intervening unprotested importations, Exhibits 15, 19, 
20, 22, 27, 28, 39, 40, 42, 43, 44, 44a, 45, 46, and 47; 
as to Exhibit 53 by the specific protests of Exhibits 14, 
16, 17, 18, 21, 23, 24, 25, 26, 29, 30, 31, 32, 33, 34, 343, 
35, 36, 37, 38, 41, 48, 49, 50, and 51, and the intervening 
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unprotested importations of Exhibits 15, 19, 20, 22, 27, 
28, 39, 40, 42, 43, 44, 44a, 45, 46, 47, 48a, and 52; as 
to Exhibit 54 by the specific protest of Exhibits 14, 16, 
17, 18, 21, 23, 24, 25, 26, 29, 30, 31, 32, 33, 34, 343, 
35, 36, 37, 38, 41, 48, 49, 50, and 51, and the interven- 
ing unprotested importations of Exhibits 15, 19, 20, 22, 
27, 28, 39, 40, 42, 48, 44, 44a, 45, 46, 47, 48a, 52, and 
53; as to Exhibit 56 by the specific protest of Exhibits 
14, 16, 17, 18, 21, 23, 24, 25, 26, 29, 30, 31, 32, 33, 34, 
344, 35, 36, 37, 38, 41, 48, 49, 50, 51, and 55, and the 


- intervening unprotested importations of Exhibits 15, 19, 


20, 22, 27, 28, 39, 40, 42, 45, 44, 44a, 45, 46,47, 48a, 
52, 53, and 54; as to Exhibit 58a by the specific protest 
of Exhibits 14, 16, 17, 18, 21, 28, 24, 25, 26, 29, 30, 
31, 32, 33, 34, 344, 35, 36, 37, 38, 41, 48, 49, 50, 51, 55, 
57, and 58, and the intervening unprotested importations 
of Exhibits 15, 19, 20, 22, 27, 28, 39, 40, 42, 43, 44, 
44a, 45, 46, 47, 48a, 52, 53, 54, and 56; as to each of 
Exhibits 61 and 62 by all of the already mentioned spe- 
cific protests, together with those of 59 and 60, and all 
of the already mentioned unprotested importations. 

22. That the court also erred in denying defendant’s 
motion (pp. 86, 87) to instruct the jury to find for defend- 
ants as to the importations, mentioned in the entries of 
Exhibits 1, 2, 10, 11, 138, 14, 16, 17, 18, 21, 23, 24, 25, 
26, 29, 30, 31, 36, 41, 49, 50, 51, on the ground, first, 
that each of the protests now written on, or attached to, 
or detached and separate therefrom and alleged to relate 
to said exhibits, and to have been found on the files of 
the customhouse are none of them recorded in the pro- 
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test books in which protests are recorded, and therefore 
appear never to have been served upon the collector or on 
any authorized agent of the collector ; second, that there 
is neither proof nor stipulation in this case that any of 
said protests were ever served upon any collector, or any 
authorized agent of his; third, that if so served there 
_is no proof or stipulation in the case that any of said 
protests were so served on the collector, or bis authorized 
agent, at or before the payment of the duty now sought 
to be recovered ; and, fourth, that as to none of said im- 
portations does the prospective clause of the pasted pro- 
test on each of the unsigned mousseline protests attached 
to Exhibits 6, 11, and 13 entitle the plaintiffs to recover, 
for the reasons already mentioned in defendants’ motion 

for the verdict as to said Exhibits 6, 11, and 13; and 

fifth, that if otherwise the plaintiffs would be entitled to 

recover by virtue of the prospective clause of said pasted 

charges and commissions protest of Exhibits 6, 11, and 

13, the effect of such prospective clause, if any, was, un- 

der the principle laid down in the decision of Bazter v. 

Maxwell (4 Blatchford, 32), nullified as to all of the im- 

portations as to which this motion is made, except those 

of Exhibits 1 and 2, by the various intervening specific 

protests without prospective clauses, and by the various 

intervening unprotested entries. 

23. That the court erred in denying defendant’s motion 
to instruct the jury to find in defendant’s favor as to the 
importations mentioned in Exhibits Nos. 14 and 41, on 
the ground that each of the protests upon which the plain- 
tiffs relied to recover as to the same was undated, and 
there is neither proof nor stipulation in this case that any 
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of said protests was ever served upon the collector, or if 
so served, was so served at or before the payment of the 
duties now complained of, as required by the act of Feb- 
ruary 26, 1845. (P. 87.) 


POINTS. 


It is accepted law that Congress may fix the conditions 
‘upon which merchandise may be imported into the country. 
The doctrine is also established that the Government 
may fix the conditions as to suits permitted to be brought 
against it or to reach its funds, and may define the limita- 
tions of such suits, The dct of. February 26, 1845 (5 
Stat., 727), it is generally understood, was passed in con- 
sequence of the decision of Carey v. Curtis (3 Howard, 
236), which was decided in 1844, and which held that an 
action for money had and received could not be maintained 
against the collector for payments of excessive duties made- 
by importers under protest under the act of 1839. 
The act of 1845 evidently intends to provide— 


First. For persons who have paid money, as and 
for duties under protest, to any collector of the cus- 
toms, etc.; and, } 

Second. For persuns who shall hereafter pay 
money, as and for duties, under protest, to any col- 
lector of the customs,° * * * in order to obtain 
goods, wares, or merchandise imported by him or 
them, or on his or their account, which duties are 
not authorized or payable in part or in whole by law. 


In each case the importer may maintain his action at 
law against the collector. 
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‘Then follows the provision : 


Nor shall anything contained in the second section 
of the act aforesaid be construed to authorize the 
Secretary of the Treasury to refund any duties paid 
under protest; nor shall any action be maintained 
against any collector to recover the amount of duties | 
so paid under protest, unless the said protest was made 
in writing, and signed by the claimant at or before the 
payment of said duties, setting forth distinctly and 
epecifically the grounds of objection to the payment 
thereof. 
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I. 
THE SECOND ASSIGNMENT OF ERROR. 


#: This assignment presents the question of exhibits pro- 
+ duced and received in evidence without proof of the due 


service of the protests attached upon the collector ; and 
subject to the objection, if service be inferred, that it does 
not appear that the protests were served before the pay- 
ment of the duties sought to be recovered. 

lt is respectfully submitted that the admission of these 
exhibits in evidence was error. The exhibits covered by 
these objections, are Nos. 5, 9,10, 14, 16,17, 18,21, 23, 
24, 25, 26, 29, 30, 31, 36, 37, 38, 41, 49, 50, 51, 55, 57, 58, 
59, 60. 


II. 
EXHIBITS 6, 11, AND 13. 


The plaintiffs below put in evidence, against objections, 
the entry, invoice, and protest in each of these three cases. 
The document put in as a protest consisted of two forms 
of protest pasted together. The first was a white paper, 
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and was a special mousseline de laine protest, pure and’ 


simple, and was unsigned. (Pp. 39, 41.) Pasted imme- 
diately below it was a charges and commissions protest, 
which was signed by the plaintiffs below. 

The concluding portion of the last, or charges and com- 


missions protest, immediately above the signature, is as 
follows: 


You are hereby notified that we desire and intend 
this protest to apply to all future similar importa- 
tions made by us. 

The questions raised by admitting these exhibits are 
presented by the third, fourth, sixteenth, seventeenth, and 
eighteenth assigniaents of error. The objections are, in 
substance— 


(1) That the protests are not shown to have been duly 
served. | 

(2) That they are not shown to have been served at or 
before the payment of the duty sought to be recovered. 

(3) That the protest as to delaines appears never to have 
been signed, and that the signature to the charges and 
commissions protest is not a signature to the delaine protest 
as required by the act of 1845. 

The requirement of the statute prohibiting the main- 
taining of an action to recover, “unless the said protest 
was made in writing and signed by the claimant,” is not 
complied with by such pasted work. 

The mousseline delaine form is neither made in writing 
nor signed by the claimant. 

The safeguards against fraud incorporated into the act 
are practically eliminated from it by the loose practice 
claimed. 
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An evil-disposed person might very readily change the 
character and effect of any protest having a prospective 
memoranda, by pasting above it such form as he wished 
to use. 

The mousseline delaine protest is one thing and the 
charges and commissions protest is another; the signing 
of the latter under the restrictive intent of the act of 1845 
is not a signing of the former. 


ITI. 
EXHIBITS NOS. 1 AND 2. 


Assigment of error 14. 


The protests appearing as parts of Exhibits Nos. 1 and 
2 (pp. 36, 37) specify the grounds of the importers’ objec- 
tion ip the following words : 


Sir: We hereby protest against the payment of a 
duty of 24 per cent. charged by you on worsted stuff 
goods, claiming that under existing laws said goods 
are only liable to a duty of 19 per cent. as a manu- 
facture of worsted. 


These clauses are precisely the same words as are em- 
ployed in the protests of Exhibits Nos. 3 and 4 (pp. 38, 
39), except in the latter the last five words above quoted 
do not appear. : 

Under the ruling in this case (Rec., p. 83, fol. 171), it 
is submitted, the jury should not have been directed to 
find in favor of plaintiffs below as to Exhibits 1 and 2. 
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IV. 


ADMISSIONS OF SERVICE OF PROTESTS BY THE SECRETARY 
OF THE TREASURY. 


The twelfth assignment of error presents the question 
of the admission of nine letters of the Secretary of the 
Treasury, appearing on pages 63 to 67 of the Record. 

They were offered as evidence of admissions against the 
defendants below as tending to prove the service of the 
‘protests in the several cases of the importations referred 
~ to in the letters. 

The court “stated that he would admit them for what 
they were worth.” 

It is submitted that they were ‘neither competent nor 
relevant; that said defendants may have been injured 
thereby, and that their admission was error. 


¥: 
UNDATED PROTESTS. 


The tenth, eleventh, and twenty-third assignments of 
error relate to the undated protests attached to Exhibits 
14 and 41. 

They are attacked when presented in evidence, and upon 
a motion to direct the jury to find against the recovery 
claimed upon them—upon the grounds that each was un- 
dated, that it did not appear that either was ever served, 
nor that either was served at or before the payment of the 
duties now complained of. 

It is submitted that an undated protest is not one con- 
forming to the requirements of the statute. 
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VI. 


THE QUESTION OF THE NONRECORDING OF .THE PRO- 
TESTS. 


Assignment of error 22, in addition to the questions 
arising out of prospective protests, intervening protests, 
and pasted protests, which are submitted, as to these ex- 
hibits, and will be considered in another connection, pre- 
sents the question of the effect to be given to the non- 
recording in the protest books of the custom-house of the 
protests put in evidence in connection with exhibits Nos. 
1, 2, 10, 11, 13, 14, 16, 17, 18, 21, 23, 24, 25, 26, 29, 30, 
31, 36, 41, 49, 50, 51. 

These exhibits, with the protests, were produced upon a 
subpena duces tecum issued on the part of the plaintiffs 
below to the collector (p. 30), and it is not contended here 
that such custody and production would not create the 
legal inference that these protests are genuine, and that 
they were served ; but the practice of the collector’s office 
and the provisions of article 387 of the Treasury Regu- 
lations required that the protest should be copied ina 
record to be kept for that purpose (p. 30). 

Books were kept for the purposes of such record, and 
these books, covering the period of the importations under 
consideration, were produced upon the trial, showing the 
entry thereon or a memorandum of a large number of 
protests served upon the collector and noted upon these 
books ; but no record or memoranda relating to any pro- 
test of any of the above-named exhibits was to be found 
upon any of them. 


dd 


It is submitted that as no direct proof of the service of 
these protests exists, the fact that none of them were re- 
corded in accordance with the custom and the regulations 
tends to do away with the inference drawn from the cus- 
tody of the exhibits and protests and to indicate that the 
protests never were served upon the collector. 

Therefore, while the jury might have found that these 
protests were served they should not have been instructed 
to find in favor of plaintiffs below upon them. 


VIL. 
THE TWENTY-FIRST ASSIGNMENT OF ERROR. 


There is no protest found, nor is there any record or 
any reference in the protest books of the custom-house in- 
dicating that any protest was served in the cases of either 
of the following exhibits: Nos. 15, 19, 20, 22, 27, 28, 39, 
40, 42, 43, 43a, 44, 44a, 45, 46, 47, 48a, 52, 53, 54, 56, 
58a, 61, and 62. 

The protest on exhibit No. 6 was attached by a wafer 
and consisted of two forms of protest, one being on white 
paper and unsigned and the other on blue paper, the lat- 
ter being pasted to the former and signed by the import- 
ers. The two printed papers were attached to the entry 
by a wafer. (Rec., pp. 39, 40.) 

The first paper is plainly a blank for a specific mous- 
seline delaine protest. This is unsigned. 

Then follows a charges and commissions protest, a paper 
of a different color, and commencing with the address 
“ Sir,” and relating by its terms to only charges and com- 
missions. 
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The conclusion of this paper is as follows : 


You are hereby notified that we desire and intend 
this protest to apply to all future similar importa- 
tions made by us. 

Then follows the signature of the importers. It ap- 
pears that the concluding clause of the second paper con- 
tains the only suggestion to be found in either of a pros- 
pective protest. 

No reference is made in either to the other. 

The first paper appears to be merely a printed form, 
and a fair inference is that there is no written matter upon 
it unless it may be the words “ Feby. 10th,” and the “ Nos. 
216442196.” It will be noticed that neither the year nor 
the name of the vessel is stated. 

Upon page 41 appears the following statement : 


During the trial entries Exhibit Nos. 11 and 13, 
accompanied by protests in all respects like Exhibit 
6, were offered in evidence. To each of these offers 
counsel for the defendant interposed the same objec- 
tious as urged to Exhibit 6, which objections were 
overruled, and the exception of the defendants to the 
rulings of the court were duly noted and allowed. 


An examination of the schedule (pp. 30, 31) shows 
that these three exhibits are the only ones of the sixty-two 
importations which bear any notice of prospective protest 
whatever. Exhibit No. 14 has a specific protest attached 
to the entry. 

Exhibit No. 15 has no protest appearing anywhere, and 
the same fact appears as to Exhibits Nos. 19, 20, 22, 27, 
38, 39, 40, 42, 43, 43a, 44, 44a, 45, 46, 47, 48a, 52, 53, 
54, 56, 58a, 61, and 62. 
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As no claim has ever been made that any specific protest, 
however served, has any prospective effect, it follows that 
the claim for a repayment of duties on these twenty-four 
specified exhibits, after No. 13, is based upon the prospective 
clauses appearing in the charges and commissions form of 
the pasted papers of exhibits Nos. 6, 11, and 13; or is based 
on such clause or clauses of one or more of said three ex- 
hibits. 

The opinion of the court below holds that, practically, 

all of the subsequent exhibits containing no protest, 
twenty-seven in number, are covered by the prospective 
clause of Exhibit 6 (p. 90, fol. 187). 

It is respectfully submitted that the statute of February 
26, 1845, does not call for this construction. 

As to each of these twenty-seven exhihits there is no 
protest against paying the money demanded upon that 
importation. 3 

It is respectfully submitted to the consideration of this 
court that the intent of the act is that the importer shall 
pay the money to get the goods; that the necessity for 
payment, the purpose of payment, the payment, and the 
specific protest against payment are, in the contemplation | 
of this law, all necessary parts of the one transaction re- 
quired by the statute and are necessary to be completed 
before the right to maintain suit can exist. 

The general clause above quoted, even if in a signed 
paper, dated and served February 10, 1858, is no “pro- 
test made in writing” in the case of the importation by 

the Ocean Queen October 26, 1859, according to the usual 
construction of language. 
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The words “at or before the pavment of said duties ” 
in the act have reference to the duties paid under protest, 
to any collector, in order to obtain the goods, as provided 
in the earlier portions of the law, and while recognizing 
with due deference the decisions that have been made 
by eminent judges in the circuit courts holding to the 
contrary, it is respectfully submitted that it is a matter of 
grave doubt whether Congress did not intend that such 
protest should not only be in writing and signed, but that 

. the protest should be made at or before the payment ; that 
is, that it should be made upon the payment, that it should 
be made then and there. Not that the protest might be 
xaade afterwards, or at another time, or in general terms, 
or on some previous occasion, but that it should be made 
at or before the payment and in connection with payment. 

The protest is against “the payment of said duties” on 


- goods actually or constructively present. The protest is 


by the “‘ claimant” of the goods to the duties demanded, 
upon which he objects, and he is to set forth “the grounds 
of objection to the payment thereof.” 


VIII. 


QUESTIONS ARISING UPON THE PROTESTS IN THIS CASE 


These questions are presented upon admissions of evi- 
dence under the objection of defendants below and upon 
motions made in their behalf for instructions to the jury, 
and appear in detail in the fifth, sixth, seventh, eighth, 


ninth, nineteenth, twentieth, and twenty-first assignments 
of error. 
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Among these questions are those arising upon the pasted 
forms of protest of Exhibits Nos. 6, 11, and 13, and those 
relating to the signing of said exhibits, and those that grow 
out of the clauses called the prospective clauses of the said 
three exhibits, and those as to the effect of the intervening 
special protests, and also such as may arise from interven- 
ing unprotested importations. 

The presentation of this case for review in pursuance of 
the writs of error issued renders it proper and even nec- 
essary to ask this court to consider and pass upon ‘the 


question of prospective protests in connection with the 


forms of such protests used and with the manner of 
the signing of the same, and with the effect to be given to 
the repeatedly intervening special protests and to the re- 


_ peatedly intervening unprotested importations. 


The doctrine held by the court below upon the trial of 
this suit, that the prospective protests set forth in clauses 
attached to special protests are sufficient protests as to all 
similar importations made by the same importer is now 
and has been for a long time settled law in that court. 

The court below, inthe opinion, refers to the case of 
Marriott v. Brune (9 How. 619), and says(p. 87) : 


The decision in the Marriott case is very carefully 
guarded by the court. It is restricted to the facts 
before it. 

The court expressly says in the opinion that the 
amount is very small ; that there was a common un- 
derstanding between the collector and the importer 
that these protests were good generally, and that the 
money paid for duty had not been covered into the 
Treasury. I should not consider that decision as 
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sufficiently authoritative to require the ingrafting 
upon the act of 1845 of the doctrine of prospective 
protests. 

I do not see that that act contemplated any such 
method of protest. 


It is believed that there is no case in the Supreme Court 
that is claimed to authorize or recognize prospective pro- 
tests under the act of 1845, except that of Marriott v. Brune. 

It is believed that, so far as this court is concerned, no 
approval has ever been expressed as to any prospective pro- 
test under the act of 1845, except this cautious and very 
guarded assent that appears in the concluding clause of 
Marriott v. Brune, decided at the December term, ‘1849. 
The clause is as follows : 


The question as to the subsequent entries being 
covered by this protest is not so clearly in favor of 
the importer, but as they all depend upon a like 
principle—as from the circulars of the Department 
some doubt existed whether the excess of duties 
would not voluntarily be refunded—as the amounts 
in each importation were small, and both parties be- 
came fully aware that the excess in all such cases 
was intended to be put in controversy and reclaimed, 
we are inclined to think this written protest may 
fairly be regarded as applying to to all subsequent 
cases of a like character, belonging to the same par- 
ties. 


In Warren v. Peaslee (2 Curt., C. Clex Rep., 231), the 
court (Curtis, J.) states the objects of the statute of 1845, 
and says (235): 

It is apparent that each of these objects will be at- 


tained very imperfectly, if at all, by allowing one 
general protest to be made and apply through all 
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coming time, to all similar importations made by the 
importer. I think such a mode of protesting is far 
too vague to meet the requirement of the act. It 
would not be in conformity with any known course 
of proceeding in similar cases. The grounds of ob- 
jection to the particular payment sought to be re- 
covered back, must be not only distinctly, but 
specifically set forth. And it must be applied to that 
particular payment. Here is a protest which the 
importer says is to apply to all future similar impor- 
tations. 

In Ullman v. Murphy (11 Blatchf., 354), Judge Wood- 
ruff, while yielding to the weight of authority in his dis- 
trict, yet very distinctly expresses his disapproval of the 
doctrine of prospective protests. 

In Baxter v. Maxwell (4 Blatchf., 32 (89), Judge Hall 
in the opinion says: ‘‘ The case of Marriott v. Brune was 
peculiar, and certainly should not be extended.” 

A prospective clause adjoined to a specific protest is no 
part of that protest. 

It does not relate to the importation in hand but looks 
wholly to future ventures and operations. 

If valid, it reaches forward to results that can neither 
be defined nor computed. If such prospective protests are 
allowed the importer would be enabled to enter a protest 
initiating a claim against the Government upon fabrics, 
materials, or merchandise which he did. not then own ; 
and upon such as he might subsequently decide to import ; 

and upon those manufactured or purchased in countries 
other than that of the protested importation, and upon 
those that had no existence at all at the time of the giving 
of the notice. 
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The theory of the statute seems to be that the collector 
and the Secretary of the Treasury shall have notice of 
any and every claim made for a refund of this kind at the 
time the importation is made, but the benefit to arise from 
such notice is lost by the practice of prospective protests. 

One result of permitting a prospective protest is to 
escape the very thing that the act was made to exact, viz: 
The necessity of setting forth by the importer distinctly 
and specifically his grounds of objection tu the payment 
of the duties when he makes payment to obtain his goods. 

To illustrate the argument as to the use of protests In 
this case we will take the case of the importation by the 
steamer Africa (Ex. No. 53). The date of alleged pay- 
ment of duty is September 3, 1859. No protest of any 
kind appears. 

No record of any protest is found on the protest books 
of the custom-house. No one of any of the ten letters of 
Secretary Cobb makes any reference to the importation. 


- It is held that the Government is liable upon the entry 


and invoice by the bare existence of the pasted special 
protests with the so-called prospective clause appearing at 
the end of the charges and commissions protest of Exhibits 
6, 11, and 13, dated, respectively (as the schedule claims), 
February 11, July 9, and July 21, 1858, the latest one 
being more than a year prior to the importation of Exhibt 
No. 53 in question. 

The question as to this exhibit is raised by the ninth 
assignment of error and also by the twenty-first assignment. 
It is shown (p. 42, fol. 83, 84) that this exhibit is one of 
a class of 23, standing in the same relation, and it is stated 
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that plaintiffs relied for recovery upon the prospective 
clauses of Exhibits 6, 11, and 138. On pages 70 and 71 
the witness Kelly describes the examination he had made 
of seven protest books covering the period of the importa- 
tions under examination. 

On page 74, folio 152, the witness says: “ ‘That in the case 
of Exhibit 53 he found no protest and no record of one.” 
The importation covered by this exhibit goes to make up 
the judgment entered against the executors of Schell. It 
is not found that there is any evidence in the case tending 
to show that any protest was ever made in connection with 


‘this exhibit. The court below must have held Fauché 


et al., entitled to recover merely upon the entry and in- 
voice and old protests. 

The court must have also held that the making and 
serving of the three sets of pasted papers, called protests, 
attached to Exhibits 6, 11, and 13, rendered the payment 
of the duties on Exhibit 53, paid to get possession of this 
importation by the claimant of said goods, a payment 
under protest, as required by the statute of 1845; and 


_ that such payment constituted the 13-months-old pro- 


test of the makeup as shown, a protest applicable to 
Exhibit No. 53; that is to say, one that was made in writ- 
ing and signed by the claimant at or before the payment of 
said duties, setting forth distinctly and specifically the 
grounds of objection to the payment of the duties paid un- 
der Exhibit 53, and the court must have held this not- 
withstanding the fact that the special protest of Exhibits 
6, 11, and 13 were dated more than 13 months previous 
to the date of this importation of Exhibit 53, and the 
fact that these special protests had spent their force, as 
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such, long before the importation of September 3, 18$9, 
and notwithstanding the fact that those protests applied 
to importations by other vessels, and the fact that more 
than twenty strictly special intervening protests had been 
filed between July 21, 1858, and September 3, 1859, by 
these importers upon similar importations made by them, 
and the further fact that nearly as many nonprotested 
importations of similar goods by these importers inter- 
vened between Exhibit No. 13 and Exhibit No. 53, not- 
withstanding all of these objections to the force of the pro- 
tests of Exhibits 6, 11, and 13, the court held those protests 
to be good, valid, and effective protests in the specified case 
of Exhibit No. 53, under the act of 1845. 

This case of the exhibit No. 53 represents more than 
one-third in number of the exhibits set forth in the sched- 
ule. As to some of the items some further evidence may 
appear, but Exhibit No. 53 isa fair exponent of the class, 
and although the details are not given in the bill of ex- 
ceptions, it is a necessary deduction that a considerable 
portion of the judgment renderéd upon the verdict di- 
rected and found is made up of the amounts carried by 
these exhibits. 

It should be noted that the fact that the importer him- 
self ignores his claim under the general clause and indi- 
cates his purpose to abandon it by repeatedly serving 
specific protests is given no consequence. 

Although alternating periods of special protesting and 
of nonprotesting succeed each other, it is held that the 
early pastest protest is and remains vital whenever the im- 
porters’ interests require its application. 
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In view of the fact that the distinguished judge before 
whom this case was tried was constrained to allow these 
protests, not on his opinion of the meaning of the act, 
but in deference to the weight of authority in his circuit ; 
and in view of the fact of the importance of the six suits 
here consolidated, and of the still greater importance of 
those dependent upon the issue of this suit ; and in view 
of the fact that able jurists have entertained very grave 
doubts of the legality of such protests, and in view of the 
fact that since the use of such protests became frequent, this 
court has not been called upon to announce its decision in 

- relation thereto ; it is believed that, without blamable pre- 
sumption, the questions connected with these protests may 
be placed before this court for review, notwithstanding 
the high character of the courts that have held, in differ- 
ing cases, and for a long period, prospective protests not 
dissimilar to these to be legal, and notwithstanding the 
eminence, integrity, and learning of those who declared 
and thuse who have maintained that legality. 


PART 2. | 
ROBERT SCHELL ET AL. IN DEFENSE. 


The case of the plaintiffs below as plaintiffs in error 
here arises upon Exhibits 3 and 4. The protests in each 
of these two cases are alike, and are as follows : 


New York, July 27, 1857. 
AvGUSTUS SCHELL, Esq. : 

Str: We hereby protest against the payment of a 
duty of 24 per cent. charged by you on worsted stuff 
goods, claiming that under existing laws said goods 
are only liable to duty of 19 per cent. 
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We pay the amount exacted to obtain possession 
of the goods, claiming to have the ditference of duty 
refunded to us. 

Yours, respectfully, 
LACHAISE, FaucHet & Co. 


(pp. 38, 39.) 


The court directed the jury to find in favor of the de- 
fendants as to the claims made upon these exhibits by the 
plaintiffs below upon the defendant’s motion, alleging that 
there is no proof in the case or stipulation therein as to 
the character and materia! of the importations of said ex- 
hibits, or as to the rate of duty to which they, or any of 
them, should be subject under the law in force at the 
time of importation ; second, that neither of said protests 
distinctly and specifically set forth the ground or grounds 
of objection to the payment of the duties exacted, as re- 
quired by the act of February 25, 1845. (p. 83, fol. 171.) 

And the court says (p. 85) : 


As to Nos. 3 and 4, I am not satisfied that they 
do, with any sufficient degree of clearness, or that 
they do at all, indicate upon what clause it was that 
the importer relied as securing him the 19 per cent. 
duty. 


The only question is whether a protest against paying 


‘24 per cent. on worsted-stuff goods, “ claiming that 


under existing laws said goods are only liable to a duty of 
19 per cent.” is a protest “setting forth distinctly and 
specifically the grounds of objection to the payment 
thereof.” 

It is respectfully submitted that a comparison of the 
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protest with the statute is a sufficient answer to the case 
of these plaintiffs in error. 
It is respectfully submitted that the judgment rendered 
in favor of the plaintiffs below should be reversed, 
A. X. PARKER, 
Agsistant Attorney-General. 
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F. D. McK EeNNey, 
For Defendants in Error. 


JUDD & DETWEILER, PRINTERS. WASHINGTON, D. C. 
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This is one of what are known as the Mousseline de laine 
cases, involving questions upon importations at New York 
in the years 1857, 1858, and 1859. 


No question is made by the Government that the proper 
rate of duty upon the above-named goods was, as claimed 


by the importers, 19 per cent. instead of the 24 per cent. de- 


manded by thecollector. A stipulation to that effect appears 
upon the Record, folio 56. The only questions now out- 
standing are as to the actual exaction in each case of 24 per 


cent., the sufficiency of the protest, and other secondary 
matters required by the statute as preliminary to a recovery 


of duties improperly exacted. 
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However, it may be well to state briefly that by Schedule — 


D of the customs-duties act of July 30, 1846 (9 Stat., 46), 
“ Manufactures of worsted, or of which worsted shall be a 
component material, not otherwise provided for” were made 
liable to a duty of 25 per cent. ad valorem, whilst by section 
1 of thelike act of March 3, 1857 (11 Stat., 192), the duty 
upon all articles enumerated in the above schedule was re- 
duced to 19 per cent. In modification of this provision the 
act of 1857 further provided (sec. 2) “ that all manufactures 
composed of cotton which are bleached, painted, or dyed 
and delaines shall be transferred to Schedule C” of the act 
of 1846. Inasmuch as the latter schedule had imposed a 
duty of 30 per cent. upon the articles therein enumerated, 
and this by the act of 1857 was reduced to 24 per cent., it 
appears that “ delaines” were separated from the “ worsteds,” 
é&c., enumerated in the act of 1846,and so, after March 8, 
1857, were to pay 24 per cent., whilst the latter were to pay 
only 19 per cent. 

A question occurred soon after the passage of the later act 
whether, within its meaning, “ mousseline de laines” were 
“de laines.” The collector seems to have ruled at first that 
they were not, and thereupon to have required a duty of 19 
per cent. But during the summer of 1857 the Secretary of 
the Treasury decided that they were de laines, and as such 
liable to 24 per cent. The present record shows (folio 71) 
that upon the original entry in Exhibit No. 1, made in June, 
1857, a duty of only 19 per cent. had been required, whilst 
before the “ examined” packages in such entry had been de- 
livered (in July) an additional 5 per cent. was exacted, so 
that the protest in that case came to be made upon the 
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“amended ” entry, no dispute as to the rate of duty having 
q arisen betwixt the importer and the Government until then. 
R The grounds of the exception to the exaction in question 
: taken by the importers will be found stated in protests upon 
abe folios 71 and 72,and more at length in that commencing on 


folio 64—that is, in brief, that “ de laines ” as known to the 
trade were goods “ composed of a cotton warp and a worsted 
weft,” whilst “mousseline de laines” were “ wholly of 
worsted.” In 18— an elaborately prepared case was tried 
‘at great length upon this issue, and at the desire of 
the Government it was retried, the result in both cases 
being in favor of the importers, and upon this the Sec- 
retary of the Treasury issued orders that the decision 
should be acquiesced in, and that.all cases in which 24 per 
cent. had been exacted and the claim of the importers had 
| been duly presented at the time of exaction, should be settled 
upon that basis. This has been done in many cases involv- 
ing large amounts. Accordingly in the present record the 
Government makes the admission first above stated. 


As has heretofore been stated to the court, a stipulation 
upon file by the parties tosuch other mousseline de laine cases 
on the docket as present one or more of the points which 
arise in the present bill of exceptions, applies the result of 
’ the present hearing to them respectively. 


The record now under consideration presents questions 
: : arising upon more than sixty entries (folio 58, &c.), made 
¢ at various times betwixt July 25, 1857, and December 17, 
‘ 1859; and after a trial in October, 1887, which lasted for ten 
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days, a verdict was rendered for the importers, and there- 
upon judgment given for $53,492.56. (Folio 50.) 

The most important questions at issue in this record are 
(1), as to the presumption or proof as to timeliness of protest, 
service upon the collector, and payment of duties that arise 
upon the face of papers nearly or quite 30 years old pro- 
duced upon trial from the custom-house ; (2), whether in 
case the rate of duty complained of were not exacted at the 
original entry, but only after appraisement, protests before 
such final exaction were competent, the case being that }th 
part of such entry remained still in the hands of the col- 
lector for examination, whilst the additional duty demanded 
was only sth part thereof; (3), whether two forms of pro- 


test the top of one of which had been attached to the bot- 


tom of the other with paste, the only address to the col- 
lector being at the top of one and the only signature of the 
protestants at the bottom of the other, constitute one instru- 
ment, or two ; (4), as to the effect produced upon subsequent 
importations without accompanying protests by a previous 
prospective protest betwixt which -and these importations 
certain specific protests based upon the same ground of 
protest have intervened, and (5), whether failure to record 
protests in certain books at the custom-house affects their 
validity. 


Upon the trial below the first entry in evidence (folio 61) 
was that numbered 5 in the list given upon folios 58, &c., 
and this was done probably because that entry represented a 
large class of the entries in question—32 others (26 enu- 
merated on folio 66, 5 on folio 80, and oneon folio 85) stand- 


5 


ing upon like ground; and besides, the form of proceeding 
thereunder gave a better occasion than the previous entries 
for evidence which it seemed proper to introduce at the 
opening of the case as to the methods of proceeding in the 
custom-house in making entries, protests, &c., (folio 61, and 
see further upon the same matter folios 113, &c.) 


The protest upon entry No. 5 was specific and in detail! 
(64). Objection was made to its introduction in evidence (1), 
because it did not appear to have been serve d upon the col- 
lector, and (2), because if so served at all it did not appear 

‘not to have been served before payment of the duty in ques- 
tion. 

The reply to this is that the papers of which this protest 
is one were produced at the trial under subpcena from the 
proper public respository for such papers, in which they had 
been lying for many vears; and therefore that a strong pre- 
sumption exists that they had originally been properly ap- 
plied for the purposes of that business to which, upon their 
face, they were intended to apply, or, in other words, that 
the protest had been served upon the collector, and was so 
served before payment of the duties. The date of the protest 
(“ January 30,” 64) is presumably that at which it was 
“made,” and the endorsement of the date of the payment of 
the duty (“ February 1,” 62) shows presumably that at which 
this was done. ‘This is elementary and long-established 
law. (1 Green. Ev., secs. 88 and 38a, and notes.) 

As for the matter of the payment of the duties upon these 
eutries, it is to be added that near the close of the trial (122, 
123) counsel for the Government admitted that endorse- 
ments of payment appearing upon the papers produced 
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from the custom-house make prima facie proof of such pay- 
ment; and this concession of course renders immaterial cer- 
tain objections upon the record to the competency of other 
evidence of such payment by contemporaneous admissions 
made by the Secretary of the Treasury in the course of 
office, offered by the plaintiff and admitted by the court 
(68, &c.) 


After entry No.5 and the 26 other entries said (66) to 
stand upon like ground the plaintiffs introduced No. 1 of 
the list on folio 58. 

There the entry had been made in June, 1857, at a time 
when apparenily the Government had not yet come toa 
conclusion as to the rate of duty to be exacted, for upon 
the original entry the collector had imposed a duty of 
19 per cent., as conceded by the importers. Seven pack- 
ages were included in that entry. Upon payment of the 
duty originally required one package, as by law required, 
was sent to the office of the appraiser, and the other six 
were delivered to the importers. During the time of such 
appraisement it was decided that the goods were subject to 
a duty of 24 per cent., and before the examined package 
was delivered this additional 5 per cent. was exacted and 
paid. In other words, whilst 4th part of the value of the 


: goods was still in the hands of the Government the owners 


thereof were required to and did pay jth of that value in 
order to release them. The “amended entry ” (70) shows 
that the protest was made July 25, and the exaction 
thereby protested against, upon the same day. The pre- 
sumption thereupon is that the former was made at such 
tine of that day as to make it effective in regard to the lat- 
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ter. That was the business which the parties had in hand. 
Also see principle in Rankin ». Huyt, 4 How., 327. 

This point is one of those decided in the leading case, 
Marriott vs. Brune, 9 How., 619. Speaking of entries made 
previous to the protest, the court said there that where the 
payment of the duties had been closed up such protest 
would be invalid: “But where the duties had not been 
closed up in any cases when the written protest in 
April was filed, though the preliminary payment of the 


estimated duties had taken place, the court justly con-— 


sidered the protest valid.” The reason for this assigned 
at that place by Wayne, J., may be not the only one assign- 
able. That (supposing examined packages still to be in the 
hands of the collector, as here) the importer is at such point 
still in no position to defy the Government to sue: that in 
the present case the Government might have made its 
money without suit by selling the goods still in hand ; and, 
therefore: that the importer did pay the additional five per 
cent. in order “to get possession of lis goods” is plain. 

That, presumably, was the situation in Marriott vs. Brune ; 
and this distinguishes the ruling there from the late ruling 
of the Court in Porter vs. Beard (124 U.S., 429), where the 
whole duty sought to be recovered back had been imposed 
upon goods which had been surrendered to the importer, 
and where, of course, at the time of the exaction the im- 
porter did not pay in order to get possession of goods bound 
for the duty. 3 

In conclusion, it is also submitted that each “ entry ” here 
was a untt,—so treated by the Government in taking packages 
therefrom as samples of the whole, and therefore so to be 
treated also so long as any part thereof remains undis- 
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charged from duty in its hands, especially as said by Judge 
Lacombe below (182) in connection with the “ ten-day bond.” 


Under the concession (122, 123) already referred to, and as 
well also the presumption just stated, the admission in evi- 
dence of Secretary Cobb’s letter (folio 68: and as well of 
those at folios 129, &c.) was immaterial. However, it will 


- @&.- @ we Ss ~- 


be observed that this letter was not offered for any purpose 


to which under Watson vs. Barney, 92 U.S., 449, it would | 

have been inapplicable, but only as an admission (valeat 1 
quantum) by the Secretary, in a course of office then prac- Hoge 
ticed in such matters, that a certain protest and payment | ¢ 
had been made. Under that course of office it seems : 
that admissions of facts made therein by the Secre- : 
tary would not luse their effect, because afterwards it : 
had been decided: that he had been mistaken in supposing aj ¢ 
that the statute of 1857 included in its provisions the goods : 


in question. The facts so admitted were just as important . 
to the act of 1846, which did include those goods, as to that : 
of 1857. And the Secretary was equally the representative : 
of the Government under both statutes. However this may " 
be, it is again submitted that the papers produced from. the 

collector’s office obviously concern the well-known business . ‘ 


of importation, payment of duty, and protesting, and there- ‘ 
fore that whilst presumption would not supply substantial t 
facts where wanting, yet it does throw upon the other é 
side the onus of proving that the papers introduced and = 
having such a color were not employed at the time to which ‘ 
they refer in such order as to make them effective for the 
obvious purposes of their existence. ’ 
The short protest in number 1 (71) is sufficient; it refers 

‘ 
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to the goods in question as being a “ manufacture of worsted ;” 
and that is the very term by which Schedule D of the act 
of 1846 designates certain goods upon which a duty of 19 
per cent. is laid (page 1, above). The authorities show this 
to be abundantly specific and expressive of grounds. See the 
principle stated in Converse vs. Burgess, 15 How., 413, and 
well illustrated in Morgan’s case, 112 U.S., 495, and others 
cited therein. 


The objections to No. 2 (72) are covered by what has al- 
ready been submitted. 


Nos. 3. and 4 were excluded from the verdict by the learned 
judge below. This ruling was the subject of a writ of error 
(docket, No. 691) taken by the plaintiffs below ; but by stip- 
ulation that is to be dismissed. Wy 


No. 5 having been already considered, the next entry for 
examination is No. 6. 

In that the protest consisted of two printed forms of 
protest that had been pasted together, and were attached to 
the entry by a wafer. The first of these forms was one ap- 
plicable specifically to entries of mousseline de laines, and the 
second to exactions upon charges and commissions, etc. The 
latter also contained a clause of prospective protest. 

The objection to the admission of this paper was that the 
physical conneetion of the two forms by paste did not make 
the whole a unit, and therefore that there was no protest 
against the duties on the mousseline de laines because that 
form was not signed. 

The only date (“ New York, February 10th”), and address 
(“Augustus Schell, Esq., collector,” &c.), of this composite 
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paper wasat its top, whilst the only signature of the protest- 
ants was atits bottom. Upon its face, therefore, it is evi- 
dently a single instrument; so that its prospective clause, 
by the phrase “this protest,” gave notice to the collector that 
the importers protested. as well against the mousseline de 
laine duty as against that upon charges, &c., for “ all future 
importations by us.” Mr. Schell himself must certainly have 
so understood it; and a bit of evidence (147) introduced by 
the Government (“form protest”) indicates expressly that 
such was the understanding also of the official who recorded 
it in the “ protest books.” 

The contention in question ignores the obvious necessities 
of the situation in which importers at New York are placed. 
The foreign commerce of that great port when viewed in the 
mass is a magnificent object for either the eye or the mind. 
Regarded more nearly its instruments and details are often 
less neat and elegant than they are to-the-purpose and 
effective. ‘To persons occupied therein the circumstance that 
these are “rough” is immaterial, so that they be “ ready.” 
A spliced cable is as good as another in the exigencies of a 
storm, and there is nothing to hinder a like effect for a 
spliced protest at the collector’s office during the repeated 
“ move-ons ” urged by persons in the rear of a _ procession 
before that official. 

‘That papers attached to each other “ physically ”—that is, 
by paste, a string, a pin, or otherwise—constitute one docu- 
ment, unless there be something upon the face to forbid, has 
been often decided. (Reed, Stat. Frauds, section 344.) 

In Tallman vs. Franklin, 14 New York, 584, it was held 
that two papers pinned together made one within the statute 
of frauds, the court saying that that case was in principle 
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the same as those in which papers are fastened together by 
gum, or wax, or wafer, “as to which no difficulty would have 
arisen.” In Hutcheon vs. Johnson, 33 Barbour, 395, tha 
papers had been pasted together, and the decision was the 
same. | 

In Kenworthy vs. Schofield, 2 B. and C., 945, at an auction 
the sale was subject to certain conditions, which were read 
by the auctioneer before the bidding, but which were not 
attached to the catalogue or referred to by it. Holroyd, 


Judge, said: “ The argument for the plaintiff is that the con-— 


ditions being in the room were virtually attached to the 
catalogue. But I think that as they were not actually at- 
tached or clearly referred to, they form no part of the thing 
signed.” 

In Martin vs. Hanlon, 4 Strobh. Law, 168 (53 Am. Dec., 
670), the phrase “ material ligament” is used to denote that 
which in the absence of reference from one to the other may 
constitute several papers one. 

Gruder vs. Farnum, 10 Pa. St., 98, is a case in which the 
different sheets of a will were fastened together by a string. 


Entries 11 and 18 contained protests in all respects 
like that of No. 6, and therefore require no more to be said 
here. 


No 7 was without an accompanying protest, and the plain- 
tiff relied upon the prospective protest in No. 6. 

Nothing more need be said to the objections upon behalf 
of the Government (81) than thatif the protest in No. 6 
were a unit the prospective clause therein was plainly effective 


for No. 7 under many decisions in this Court and at circuit ~ 


(Davies vs. Miller, 19@ U. S., 284.) 
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Nos. 8 and 12 (82) were substantially in the same case 
with No. 7, the former depending upon the prospective pro- 
test in No. 6, and the latter upon that in No. 11. 


Nos. 9, 10, 11, 12, 13, and 14 having already been consid- 
ered, the next entry is No. 15. This was without an accom- 
panying protest, and to supply that defect the plaintiffs 
relied upon the prospective clauses in Nos. 6, 11, and 13, 
either or all. To this the defendant made the same objec- 
tion as in Nos. 8 and 12, together with the further objection 
that the effect of those prospective protests upon No. 15 was 
intercepted by the intervention of the specific protest in No. 
14, citing therefor Baxter vs. Maxwell, 4 Blatch., 48. 


The reply is that the specific protests in the entries subse- 
quent to No. 6 were based upon the same grounds as those in 
that entry, and therefore were made ez abundant cautela, and 
“ Abundans cautela non nocet.” 

In the case cited the intervening protest was tpon a dif- 
ferent ground from that taken in the other entries, and was 

therefore some evidence that the importer no longer placed 
reliance upon the ground theretofore stated. He certainly 
no longer relied upon it alone, and there was some presump- 
tion that he had changed that ground entirely. Here, upon 
the contrary, every intervening specific protest [referring 
herein to all the entries in question] affirms contempora- 
neously the very ground assumed in the first. The state of 
mind of the importers therefore remained unchanged. 
The circumstance that sometimes we have glimpses of 
the actual state of that mind by means. of contempo- 
raneous exhibitions of abundant caution, and that some- 
times we have to rely therefor upon the prospective 
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protests is easily explained by the hurry and confusion 
of the enormous business at New York, of which these 
transactions were a part; an enormous business-in which 
importers would depend sometimes upon agents somebiaes 
more and sometsses less well informed of what they them- 
selves had theretofore done, or sometimes even be not them- 
selves so sure as at other times as to what precaution had 
already been taken to secure their legal rights against im- 
proper exactions by the collector. In this way the opera- 
ations of an importer at the wharf would not present the 
same smooth outside as those in his counting-room. Various 
methods of exhibiting the same stute of mind are not material in 
case any one of these will hold. 

It is, moreover, to be remarked that a subsequent resort 
to a specific protest could at most be only some evidence that 
the importer no longer relied upon a previous prospective 
protest. It would have made a question of intention to be 


‘ passed upon by a jury. The defendant below, however, in- 


sisted, in the present case, that it had became a matter of law 
that such change had taken place, and thereupon required 
the court to exclude entries to which no other than the pro- 
spective protests applied. At no point in the record did he 
ask to goto the jury upon that or upon any other matter. It 
is obvious, from a perusal of the record, that both parties 
regarded the questions raised by them respectively as being 
addressed to the court, and that the action of the jury was re- 
garded as merely formal. What the defendant asked from 
the court were only peremptory directions to the jury. (Folios 
169, &c.) 3 

In Robertson vs. Edelhoff, 182 U.S., 614, 616, the defendant 
had asked the court to direct the verdict in his favor; but 
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this was denied, and he excepted ; thereupon, at the request 
of the plaintiffs, the court directed the jury to find a verdict 
in their favor, and this was done, and the defendant ex- 
cepted thereto. Upon this state of things the court remarked 
at the close of its opinion that the defendant “did not ask 
to go to the jury.” Such is the state of the present record, 
except that it does not appear that the plaintiffs here asked 
for any direction. Both parties, however, as has been ob- 
served, seemed to have referred their contentions entirely to 
the court. So that an assignment of error to the effect that 
he had not allowed either of them to go to the jury would 
be inadmissible. 


The above objections and remarks apply also to 22 other 
entries enumerated at the bottom of folio 83. 


Numbers 14, 16, and 41, in which the protest was attached 
to the entry and invoice but was undated (84), and number 
34, where the protest was detached, but had words and figures 
endorsed so as to identify it (85), were also objected to for 
reasons stated in connection with number 5, and therefore 
it seems unnecessary again or further to reply to these. 


Upon folio 85 begins certain evidence as to “ protest books ” 
kept in the custom-house in accordance with article 387 of 
the Regulations of 1857, quoted at folio 56. These were in- 
troduced in order to show that the protests in question did 
not appear to be recorded there. Such evidence is resumed 
at folio 126, and again at folio 137, continuing to folio 158, 
Samples of the irregularity in regard to dates, &c., with which 
these protests were recorded appear at folios 139 and also 
148. 
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This evidence was important only in case it should be 
held that article 387 was more than an internal regulation 
for custom-house officials, and was binding upon importers. 

It is submitted that in point of reason that regulation 
bound only the officials in the custom-house, and that it could 
not have been intended that failures upon the part of these 
persons to record protests should affect importers. It seems 
sufficient to found this conclusion upon the obvious intention 
of the regulations, but if that intention had in fact been to 
bind the public a question of the power to make it obviously 
lies behind. Such recording was not a matter which any 
diligence upon the part of an importer could effect, or whose 

failure could impute negligence to him. 

Although this point is, in point of law, a substantial 
one, it is of but minute pecuniary value to the importers, 
affecting as it does only the two first entries; for entries 
32 and 4,as has been said, have been excluded from this 
case, and Nos. 5 and 6 are both found upon record. Tf the 
prospective protest in No. 6 covers-all importations sub- 
sequent thereto, this circumstance, by making, as has been 
submitted, all the subsequent express protests in the case 
superfluous, has of course that effect equally upon any record 
of these. It is, therefore, as to numbers 1 and 2, that the 
above suggestion as to the intention (or power) of article 387 
is confidently relied upon. 


These preliminary remarks upon matters presented upon 
the first 168 folios of the record properly introduce, as is 
hoped, the requests for directions to the jury upon the part 
of the Government upon folios 169, &c. 
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We present these requests in seven different divisions, in 
accordance with the different principles suggested therein. 


Defendants’ counsel then moved the court to direct the 
jury to find in favor of the defendants as to cases 2069, 2070, 
2071, 2073, 2074, and 2075 of Exhibit 1, on the ground that 
these cases having been delivered on the payment of 19 per 
cent. duty and the additional duty of 5 per cent. now sought 
to be recovered having been paid after such delivery, the 
payment of such additional 5 per cent. was not made to get 
possession of the goods contained in these cases, as required 
by the protest act of February 26, 1845. This motion the 
court denied, and to this ruling defendants’ counsel ex- 
cepted, which exception was duly noted and allowed. 

The defendants’ counsel then moved the court to direct 
the jury to find in favor of the defendants as to the parts of 
cases 709, 711,715, and of 716 of Exhibits 44 and 44a which 
were delivered to the merchant on the payment of 19 per 
cent. duty, on the ground that the additional 5 per cent. 
duty exacted on the same and now sought to be recovered 
by plaintiffs was paid after the delivery of such cases and 
parts thereof, and was not made to obtain possession of the 
goods as required by the aforesaid act of February 26, 1845. 
This motion the court denied, and to this ruling the defend- 
ants’ counsel excepted, which exception was duly noted and 
allowed. 

The defendants’ counsel moved the court to direct the 
jury to find in favor of the defendants as to cases 761 and 
762 of Exhibit 52, on the ground, first, that the same were 
delivered on the payment of 19 per cent. duty, and the 5 
per cent. additional duty now sought to be recovered having 
been paid after the delivery thereof was not paid, if at all, 
to get possession of the goods, as required by the said act 
of 1845; and, second, on the ground that there is no proof 
that the part of such additional duties not heretofore dis- 
claimed, but now claimed to be recovered, was paid. This 
motion the court denied, and to this ruling the defendants’ 
counsel excepted, which exception was @aly noted and al- 


lowed. 
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The defendants’ counsel then moved the court to direct 
the jury to find in favor of the defendant as to case 766 of 
Exhibit 54, on the ground that the same having been de- 
livered on the payment of 19 per cent. duty, and the 5 per 
cent. additional duty exacted thereon and now sought to be 
recovered having been paid after such delivery, the pay- 
ment of such additional duty was not made to obtain pos- 
session of the goods in such case as required by the afore- 
said act of 1845. This moiion the court denied, and to this 
ruling defendants’ counsel excepted, which exception was 
duly noted and allowed. 


The above motions concern-pretasisaper-eniries-t tel 
the obnoxious 5 per cent. duty was not€xacted at the original 
entry, but only-afterappraisement, where of course the pro- 


test alse-Was after such appraisement, and in order to obtain 
thecases then remaining under examination. 

ase will be left to the remarks already made in connec- 
tion with such : whilst all but No. 1 are also pro- 
tected by the prespective clause in the protest to No. 6. 


Il. 


The defendants’ counsel then moved the court to direct 
the jury to find in favor of the defendants as to Exhibit 1, 
2, 3, and 4, on the ground, first, that the protests, upon which 
the plaintiffs rely to recover the additional duty of 5 per 
cent. exacted thereon, being against the exaction of 24 per 
cent. on worsted stuff goods, there is no proof in the case and 
no stipulation therein as to the character and material of 
any of the importations of said exhibits, or as to the rate of 
duty to which they or any of them should be subject under 
the law in force at the time they or any of them was made; 
second, that neither of said protests upon which plaintiffs 
rely to recover as to such exhibits distinctly and specifically 
set forth the ground or grounds of objection to the payment 
of the duties exacted on any of the importations mentioned 
therein, as required by the aforesaid act of February 26th, 
1845. ‘This motion the court denied as to Exhibits 1 and 
2, and granted as to Exhibits 3 and 4. To the ruling of the 

3 | , 
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court in denying the defendants’ motion as to Exhibits 1 
and 2 defendants’ counsel excepted, which exception was 
duly noted and allowed. 

Thereupon the court directed the jury to find for the de- 
fendants as to Exhibits 3 and 4, and the jury, in accordance 
with such direction, found for the defendants as to Exhibits 
3 and 4, 

To this ruling and direction of the court counsel for the 
plaintiffs excepted, which exception was aay noted and 
allowed. 


The above motion turns upon the validity of the protest 
in 1 and 2, and this also has been sufficiently discussed. 


III. 


Defendants’ counsel then moved the court to direct a ver- 
dict for the defendants as to each and every importation 
mentioned in the sixty-two exhibits, excepting those of Ex- 
hibits 3 and 4, on the ground, first, that there was no proof 
or stipulation in the case that the payment of duty sought 
to be recovered was made to get possession of any of said 
importations, or any part thereof, as required by the afore- 
said act of 1845; second, that there was neither any proof 
nor any stipulation i In the case that any protest against the 
payment of any part of the duties now sought to be recov- 
ered was ever served upon the collector, who exacted them 
as required by the aforesaid act; and third, that if any pro- 
test was so served there was neither any proof nor any stip- 
ulation in the case that the same was served at or before the 
payment of such duties, as required by the aforesaid act. 
This motion the court denied, and to this ruling defendants’ 
—— excepted, which exception was duly noted and al- 
owed. 


This motion takes for granted that the papers produced 
in all the exhibits excepting 3 and 4 afford no presumption 
that they were made in due course for the purpose of trans- 
acting the business to which they refer; and that is an as- 
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sumption which, as has been seen, contradicts the earliest 
lessons in evidence which books of authority give to the 


student. 


IV. 


Defendants’ counsel then moved. the court to direct the 


jury to find for the defendants as to the importations men- 


tioned in Exhibit No. 6 on the ground that the mousseline 
delaine protest attached to the entry of said exhibit, upon 
which the plaintiffs relied to recover, was unsigued, and that 
the signature of the plaintiffs’ firm to the charges and com- 
mission protest pasted onto such mousseline delaine protest 
was not a signature by the claimants, plaintiffs’ firm, of such 
mousseline delaine protest as is required by the aforesaid act 
of February 26, 1845. This motion the court denied, and 
to this ruling defendants’ counsel excepted, which exception 
was duly noted and allowed. 

Defendants’ counsel then moved the. court to direct the 
jury to find for the defendants as to the importations men- 
tioned in Exhibit 11 on precisely the same grounds as their 
motion was made for a direction of a verdict as to the im- 
portations mentioned in the entry of Exhibit 6. This mo- 
tion the court denied, and to this ruling defendants’ counsel 
excepted, which exception was duly noted and allowed. 

Defendants’ counsel then moved the court to direct the 
jury to find for the defendants as to the importations men- 
tioned in Exhibit 18 on precisely the same grounds as their 
motion was made as to the importations mentioned in the 
entry of Exhibit 6. This motion the court denied, and to 
this ruling defendants’ counsel excepted, which exception 
was duly noted and allowed. 

Defendants’ counsel then moved the court to direct the 
jury to find for the defendants as to the importations men- 


tioned in the entries of Exhibits 7 and 8 on the ground,® 


first, that no protest was made as to either of said importa- 
tions as required by the aforesaid protest act; second, that, 

notwithstanding the prospective clause of the signed charges 

and commissions protest pasted onto the unsigned mousse- 
line delaine protest attached to the entry of Exhibit 6, such 
prospective clause is a part of the charges and commissions 
protest only, and in no way applies to or isa part of the un- 
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signed mousseline delaine protests to which such charges 
and commissions protest is pasted. This motion the court 
denied, and to this ruling defendants’ counsel’ excepted, 
which exception was duly noted and allowed. 

Defendants’ counsel then moved the court to direct the 
jury to find for the defendants as to the importations men- 
tioned in the entry of Exhibit 12 on the ground, first, that 
no protest was made as to any of such importuations as re- 
quired by the act of 1845; second, that, notwithstanding 
there is a prospective clause in each of the signed charges 
and commissions protests pasted onto each of the unsigned 
mousseline delaine protests attached to the entries of Ex- 
hibits 6 and 11, such prospective clause is a part of its re- 
spective charges and commissions protests only, and in no 
way applies to or is any part of the unsigned mousseline 
delaine protest to which its charges and commissions protest 
is pasted. This motion the court denied, and to this ruling 
defendants’ counsel excepted, which exception was duly 
noted and allowed. | 


The directions asked for here assume that two forms of 
protest connected by paste as above do not make one docu- 
ment, and this position also will be left to the effect of what 
has already been said. 


V. 


Defendants’ counsel then moved the court to direct the 
jury to find in their favor as to the importations mentioned 
in Exhibits 15, 19, 20, 22, 27, 28, 39, 40, 42, 43, 438A, 44, 44A, 
45, 46, 47, 48A, 52, 53, 54, 56, 58A, 61, and 62 on the ground, 
first, that no protest was made as to any of such importations 
as required by the act of February 26, 1845; and, second, 
aéhat, notwithstanding there is a prospective clause in each of 
the charges and commissions protests pasted onto each of 
the unsigned mousseline delaine protests attached to the 
plaintiffs’ prior, in time, entries of Exhibits 6,11, and 13, 
such prospective clause is a part of its respective charges and 
commissions protest only, and in uo way applies to or is a 
part of the unsigned mousseline delaine protest to which 
its charges and commissions protest is pasted; and, third, 
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that the effect of any of such prospective clause as to each 
of the aforesaid subsequent unprotested importations of 
Plaintiffs’ Exhibits 15, 19, 20, 22, 27, 28, 39, 40, 42, 43, 48a, 
44, 44a, 45, 46, 47, 48a, 52, 53, 54, 56, 58a, 61, and 62 was 
under the principle laid down in the decision of Baxter vs. 
Maxwell, 4 Blatchford, 32, nullified by intervening specific 
mousseline delaine protests without prospective clause, as 
follows: [For details see folio 175, &e. | 

This motion the court denied, and to this ruling defend- 
ants’ counsel excepted, which exception was duly noted and 
allowed. 


This motion seeks to apply the decision in Baxter vs. Max- 
well,-4 Blatch., 82, to cases in which the intervening pro- 
tests were made upon the same ground with that of the pre- 
vious prospective protest; and it also assailsthe unity of the 
protest No. 6, as above. 


VI. 


Defendants’ counsel then moved the court to direct the jury 
to find for the defendants as to the importations mentioned 
in the entries of Exhibits 1, 2, 10, 11, 18, 14, 15, 16, 17, 18, 
21, 28, 24, 25, 26, 29, 30, 31, 36, 41, 49, 50,51 on the ground, 
first, that each of the protests now written on or attached to or 
detached and separate therefrom and alleged to relate to 
said exhibits and to have been found on the files of the cus- 
tom-house are none of them recorded in the protest books in 
which protests are recorded, and therefore appear never to 
have been served upon the collector or on any authorized 
agent of the collector; second, that there is neither proof 
nor stipulation in this case that any of said protests were ever 
served upon any collector orany authorized agent of his; third, 
that if so served there is no proof or stipulation in the case 
that any of said protests were so served on the collector or 
his authorized agent at or before the payment of the duty 
now sought to be recovered ; and, fourth, that as to none of 
said importations does the prospective clause of the pasted 

rotest on each of the unsigned mousseline protests attached 
to Exhibits 6, 11, and 13 entitle the plaintiffs to recover, for 
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the reasons already mentioned in defendants’ motion for the 
verdict as to said Exhibits 6, 11, and 18; and, fifth, that, if 
otherwise the plaintiffs would be entitled to recover by virtue 
of the prospective clause of said pasted charges and commis- 
sions protest of Exhibits 6,11, and 13, the effect of such 
prospective clause, if any, was under the principle laid down 
in the decision of Baxter vs. Maxwell, 4 Blatchford, 32, nul- 
lified as to all of the importations as to which this motion is 
made, except those of Exhibits 1 and 2, by the various inter- 
vening specific protests without prospective clauses and by 
the various intervening unprotested entries. 

This motion the court denied, and to this ruling defend- 


ants’ counsel excepted, which exception was duly noted and 
allowed. 


The questions here raised, so far as they differ from those 
above, assume that it is necessary for the validity of a pro- 
test that it should have been recorded. It has already been 
submitted that even if it were admitted that such recording 
was necessary the direction here moved for could not have 


been given, insomuch as the prospective protest No. 6 had 
been recorded. 


VIT. 


The defendants’ counsel then moved the court to direct 
the jury to find in their favor as to the importations’ men- 
tioned in Exhibits Nos. 14 and 41 on the ground that each 
of the protests upon which the plaintiffs relied to recover as 
to the same was undated, and there is neither proof nor stip- 
ulation in this case that any of said protests was ever served 
upon the collector, or, if so served, was so served at or before 
the payment of the duties now complained of, as required by 
the act of February 26, 1845. 

This motion the court denied, and to this ruling defend- 
ants’ counsel excepted, which exception was duly noted and 
allowed. , 

The defendants’ counsel then moved the court to direct 
the jury to find in their favor as to the importation of Ex- 
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hibit No. 34 on the ground that there is no mention in the 
protest of that exhibit of the vessel in which the importation 
was made. 

This motion the court denied, and to this ruling defend- 
ants’ counsel excepted, which exception was duly noted and 
allowed. 


These motions seem to be de minimis, and also contradict 
the presumption heretofore alluded to. Besides, the de- 
fendants did not ask to go to the jury. 


The exception at the close of the instructions given by the 
court to. the jury, supposing it to have been intended to have 
any application beyond that of restating the exceptions given 
above, is objectionable on account of its generality. It seems 
however, to have been intended as such reassertion. 


S. F. PHIL.iprs, 
IF. D. McK EnnNeEY, 
kor Defendants in Error. 
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T. P. HEATH VS. M. T. WALLACE. 


ab Transcript on Appeal from the Superior Court of San Joaquin 
County, California. 


In the Supreme Court of the State of California. 


T. P. Heatu, Plaintiff and Appellant, 


U8. \ xo 11492. 
M. T. Waxxace, Defendant and Respondent. 


John B. Hall, attorney for appellant. 
W. L. Dudley, attorney for respondent. 


Filed ——, 1886. 


, Clerk, 
Deputy Clerk. 


1 ~ In the District Court of the Fifth Judicial District of the State 
of California, in and for the County of San Joaquin. ¥. 


By 


T. P. Heatu, Plaintiff, \ 
V8 
M. T. Watace, Defendant. 


Complaint. 


The said T. P. Heath, hereinafter styled plaintiff, complains of the 
said M. T. Wallace, hereinafter styled_defendant, and for cause 
of action against the said defendant respectfully states to the 

: court— 
2 That on the first day of August, A. D. 1876, the said plain- 
tiff was the owner and ever since has been and is now the 
owner and entitled to the possession of that certain tract of land 
‘situated in the said county of San Joaquin, in the said State of Cal- 
ifornia, particularly described as follows: Commencing at the com- 
mon corner of sections 14, 15, 22, and 23, thence east one-half of a 
mile; thence south one-half of a mile; thence west one-half of a mile; 
thence north one-half of a mile to the place of beginning, the said 
tract being the northwest quarter of said section twenty-three (23), 
in township three (3) north, range seven (7) east, Mount Diablo me- 
ridian, and containing one hundred and sixty acres, according to 
a United States survey of the said township and the lands included 
therein. 

That on or about the first day of September, A. D. 1876, the said 
defendant ousted the said plaintiff from the possession of the said 
tract of land, and the said defendant then and there took possession 
thereof, and thence hitherto has unlawfully withheld and now with- 
holds the possession of the said tract of land from the said plaintiff, 
to the damage of the said plaintiff in the sum of ten dollars. 
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And said plaintiff further states that the rents and profits of the 
said tract of land are of the annual value of one hundred and fifty 
. dollars. 


Wherefore the said plaintiff prays Judgment against the 
3 said defendant that he, the said plaintiff, have and recover 
from the said defendant the possession of the said tract of 
land and the sum of ten dollars damages for the withholding 
thereof; and he prays judgment also against the said defendant for 
the value of the rents and profits of said land from the said first day 
of September, A. D. 1876, to the commencement of this action, and 
for such additional rents and profits as shall accrue during the 
pendency thereof, and for all such other or further relief to which 
the said plaintiff may be entitled and for costs of suit. 
| JOHN B. HALL, 
Attorney for the Plaintiff. 


(Duly verified.) 
Filed December 6th, 1876. 


JOHN WASLEY, Clerk. 


Answer. 
(Title of court and cause.) 


Now comes the defendant in the above-entitled action, and for 
answer to the complaint in said action denies that the said plaintiff, 
on the first day of August, A. D. 1876, was the owner or ever since 
has been or is now the owner or entitled to the possession of the 
tract of Jand in the complaint described. 

Denies that on or about the first day of September, A. D. 

4 1876, or at any other time, he ousted the plaintiff from the 

possession of said tract of land, or thence hitherto has unlaw- 

fully withheld or now unlawfully withholds possession thereof from 
said plaintiff. 

Denies that said plaintiff has sustained damages by said alleged 
withholding in the sum of ten dollars or in any sum whatever. 

And for further answer said defendant avers and shows that he 
is the head of a family and a native-born citizen of the United 
States, over the age of twenty-one years; that he has never settled 
on or claimed any land as a pre-emptor under the pre-emption laws 
of the United States other than the land mentioned and described 
in this action. 

That on the 25th day of April, A. D. 1876, and for the purpose 
of acquiring a right thereto under and by virtue of said pre-emp- 
tion laws, and asa pre-emptor, he in good faith made a settlement in 
person on said land, and has had a dwelling-house thereon in which 
he has, and his family, ever since resided and made their home, and 
ever since such settlement has inhabited said tract of land and 
cultivated and improved the same, claiming the same as a pre-emp- 
tion right under the said pre-emption laws. 

That on the 24th day of July, A. D. 1876, said defendant pre- 
sented tu the register of the United States land office, Stockton 
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land district, California, within which land district said land 
5 then was and still is situate, his written declaratory statement, 

signed by him, describing said land so settled_on and the 
time of settlement thereon, and declaring his intention to claim said 
land as a pre-emption right under the provisions of the pre-emption 
laws of the United States. : 

That the register of said land office, upon said application being 
presented as aforesaid, rejected the same by endorsement in writing 
thereon, “for the reason that the official plat on file in said land 
office shows said land to have been returned as subject to periodical . 
overflow.” 

That from said order rejecting said application as aforesaid said 
defendant appealed to the Commissioner of the General Land Office 
of the United States; and the Commissioner, on the 5th day of Sep- 
tember, A. D. 1876, instructed said register that the land in question 
was claimed by the State of California under the first section of the 
act of Congress of July 23d, 1866, as having been sold in good faith 
as swamp land prior to the date, and directed said register to hold 
an investigation, after giving notice to the State authorities and this 
defendant and all other parties in interest, to determine said claim 
of said State. 

That thereafterwards, to wit, on the 21st day of November, A. D. 
1876, this defendant, the State of California, and the said plaintiff 

appeared before the register and receiver of said land office, 
6 and after a full hearing of the case, under said instructions 

of said Commissioner, the said register and receiver, on the 
8th day of February, A. D. 1877, declared against the claim of the 
State of California to the land in question on the ground that the 
State of California had made no selection of said land prior to the 
passage of the act of Congress of July 23, 1866, entitled “An act to 
quiet land titles in the State of California.” 

And defendant further avers and shows that at the time of his 
said settlement said land was surveyed public lands of the United 
States, subject to pre-emption under said pre-emption laws and sub- 
ject to this defendant’s said pre-emption claim and right thereto; 
that at the time of said settlement he was not nor never has been 
the owner of 320 acres of land; that he settled upon and has im- 
proved said land in good faith to appropriate it to his own exclusive 
use and benefit and not to sell the same on speculation, and he has 
never, directly or indirectly, made any agreement or contract in any 
way or manner by which the title which he might acquire from the 
Government of the United States to said land should inure in whole 
or in part to the benefit of any person except himself; that he did 
not quit nor abandon any residence on his own land to settle on said 
land. 

That said land has never been reserved for any purpose whatever, 

and contains no known mines or salines, and is not within 
7 the limits of any incorporated town, and has never been se- 

lected as the site of any city nor town, and has never been 
settled upon nor occupied for any purpose other than those of agri- 
culture. 
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That at the time of said settlement no person was residing on said 
land and no person, other than this defendant, has resided or made 
his home thereon since defendant’s said settlement. 

That said defendant has in all respects, so far as he has been per- 
mitted to do so, fully complied with the pre-emption laws of the 
United States in respect to said land up to the present time, and is 
entitled to the possession thereof as against all comers except the 
Government of the United States; wherefore said defendant prays 
judgment for his costs. 

3 W. L. DUDLEY, 
Attorney for Defendant. 
(Duly verified.) ' 
Filed February 20th, 1877. pe 
Per GEO. A. BROWN, Deputy. 


Supplemental Answer. 


In Superior Court, County of San Joaquin, State of California. 
: (Title of cause.) 


Now comes defendant and, by leave of the court first had, 
8 files this his supplemental answer herein, and in addition to 
the matters of defense set forth in the original answer herein 

said defendant alleges— 

That since the commencement of this action, to wit, on the first 
day of June, 1882, the United States of America, by letters patent 
duly executed, gave, granted, and conveyed unto this defendant the 
whole of the land described in the complaint herein, to wit, the 
northwest quarter of section twenty-three, in township three (3) 
north, range seven (7) east, Mount Diablo meridian; which said 
letters patent are duly recorded in the office of the county recorder 
of San Joaquin county in volume four (4) of patents, at page 305, 
San Joaquin county records. | 

Wherefore defendant prays that plaintiff take nothing by this 
action and that defendant have judgment for his costs. 

W. L. DUDLEY, 
C. C. PAULK, 
3 Attorneys for Defendant. 

(Duly verified.) 

Filed December 4, 1882. | 
H. W. WEAVER, Clerk. 


Findings and Decision. 
(Title of court and cause.) 


The above-entitled action came on regularly for hearing and 
trial, the several parties appearing by their respective attor- 

9 neysof record. A trial by jury having been expressly waived 
_ by the said attorneys, the said action was tried by the court, 
sitting without a jury; whereupon the evidence on behalf of the 
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respective parties was introduced and the cause was submitted to the 
court for consideration and decision. 
The court now finds the following as the facts of the case: 


I. 


The United States subdivisional survey of township three -(3) 
north of range seven (7) east, Mount Diablo base and meridian, 
was made by Deputy United States Surveyor John Wallace in the 
year 1865, and said survey, with the field-notes and plat thereof, 
were duly approved and the approval certified by the United States 
surveyor general for the State of California on the 23d day of Au- 
gust, A. D. 1865. 

The said approved official plat of said survey was filed in the 
United States land office of the Stockton land district on the 18th 
day of October, A. D. 1865. <A duly certified copy of the field and 
descriptive notes of the said survey was filed in the said Stocktow 
office on or about June 17, A. D. 1881. 

The-land in suit is a part of said township three (3) and is within 
the limits of said Stockton land district. 


II. 


10 The said approved and certified plat upon its face exhibits 
a compact body of land consisting of the following sections 

and subdivisions of sections, to wit: 

All of section number 23. 

All of section number 26. 

All of seetion number 33. 

The south 2 and the nortnwest } of section number 25. 

The north 3 3 of section number 35. 

The north 3 and the southwest } of section number 34. 

The south 3 and the northeast } of section number 27. 

The south 3 of section number 28. 

The southeast 4 of section number 382. 

All that part of said plat which includes the foregoing sections 


and subdivisions of sections is colored blue (and by this color is 
distinguished from all other parts of the plat), and thereon is writ- 
ten the words “ Land subject to periodical overflow.” 


Of the field-notes aforesaid are the following 
North between sections 22 and 23, var. 15° 24’ KE. 
Chains 6.20, middle of slough, 30 I’ks wide, course W. 
Chains 18.20, middle of slough, 50 I’ks wide, course W. 


11 Chains 30.50, middle of slough, 80 I’ks wide, course W. 


Chains 39.27, fence, course E. and W. 
Chains 40.00, set post for cor. to sections 14, 15, 22, and 23; land 


level and first rate, subject to overflow from slough. 


East on a random line between sections 23 and 26, closing with 


cor. sections 22, 238, 26, 27; land level, first. rate, subject to overflow. 


North between sections 23, 24, var. 13° 24’. 
Chains 40.00, set post for 4 sec. cor. in mound, trench and pits. 


-T. P. HEATH VS. M. T. WALLACE. 


Chains 41.20, middle of slough, 50 I’ks wide, course W. 
Chains 78.20, middle of slough, 50 I’ks wide, course N. W. 
Chains 80.00, set post for cor. to sections 13, 14, 23, 24. 


Made mounds, dug pits; land level, first rate, subject to overflow 


from slough. 
ITT. 


That in and by the said descriptive and field notes the said body 
of land (colored blue and marked “land subject to periodical over- 
flow ”) is represented to be subject to inundation by the overflow of 


the Calaveras river and its branches, and is thus rendered incapable 
of being cultivated for the raising of crops, except by means of 
banks and levees which have been erected to prevent the overflow 
of the water during the winter and spring months. 


IV. 


12 That in the month of April, 1865, one H. T. Hartwell made 

application, under and in accordance with the provisions of 
the act of the Legislature of California of April 27, 1863, concerning 
State lands, to purchase the said northwest quarter of section twenty- 
three (23) from the State as being swamp and overflowed land be- 
longing to the State, and on the 28th day of said April the county 
surveyor, Smith, of the county of San Joaquin, wherein the said 
land lies, made a survey and recorded in his office a plat and field- 
notes thereof in accordance with the said act of the Legislature and 
the instructions of the State surveyor general. 

It is shown by the said plat and field-notes of the county surveyor 
that the survey of the said northwest quarter was and is in accord- 
ance with the United States survey of said township, section, and 
quarter section, and that the said northwest quarter is thereon (the 
plat and field-notes of said county surveyor) described as swamp 
and overflowed land and containing 160 acres. 

The county surveyor certified and reported to the State surveyor 
general the said plat and field-notes, and the same were received and 

- filed in the office of the State surveyor general on the 22d day of 
October, A. D. 1865, and on the 23d day of November, A. D. 1865, 
the said survey and plat and field-notes thereof were duly approved 
of record by said State surveyor general. 


13 | ew. 


That in the month of April, 1869, the said Hartwell made appli- 
cation, under and in accordance with the provisions of the act of the 
Legislature of California of March 28, 1868, concerning State lands, 
to purchase the said northwest quarter of section twenty-three (23) 
from the State as being of the swamp and overflowed lands belong- 
ing to the State, and on the 28th day of April, 1869, the county sur- 
veyor, John Wallace, of the county of San Joaquin, made a survey 
and recorded in his office a plat and field-notes thereof in accord- 
ance with the said act of March 28, 1868, and the instructions of 
the State surveyor general. 
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It is shown by the said plat and field-notes of County Surveyor. 
Wallace that his survey of the said northwest quarter was and is 
in accordance with the United States survey of said township, sec- 
tion, and quarter section, and the said northwest quarter is thereon 
(the plat and field-notes of said County Surveyor Wallace) described 
as swamp and overflowed land and containing 160 acres. 

Said County Surveyor Wallace certified and reported to the State 
surveyor general the said plat and field-notes and the same were 
received and tiled in the office of the State surveyor general on the 

4th day of May, A. D. 1869, and the said survey and the plat 
14 and field-notes thereof were duly approved of record by the 


said State surveyor general on the 12th day of November, 
A. D. 1869. 


VI. 


On the 19th day of April, 1870, the State of California issued and- 
delivered to the said Hartwell a certificate of purchase of and for 
the land in suit: founded upon the said last-named application and 
approved survey. | 

This certificate sets forth that Hartwell had made part payment 
of the purchase price and was the purchaser of the land, and that 
on making full payment and surrendering the certificate he should 
receive the patent of the State for the saine. © 

On the 1st day of April, 1871, this certificate was sold and as- 


signed, in writing, and delivered by Hartwell to the plaintiff, T. P. 
Heath. 


VII. 


That on the 21st day of July, A. D. 1876, a patent was issued and 
delivered by the State to said Heath, as assignee of the certificate 
for the said land in suit. 

This patent is signed, attested, and countersigned by the Governor, 
secretary of state, and register of the State land office, with the seal 
of the State thereto affixed, and it sets forth that the land is swamp 

and overflowed and had been duly and properly surveyed in 
15 accordance with law; that full payment had been made to 

the State for the land; that all the requirements of the act 
of Congress, as well as the acts of the State Legislature, in relation 
to swamp and overflowed lands had been complied with, and that 
the Governor of the State, by virtue of authority in him vested, 
thereby granted, bargained, sold, and conveyed unto T. P. Heath, 
his heirs and assigns, forever the said tract of land, with the appur- 
tenances thereto belonging. 


VIIL. 


That on the 10th day of January, A. D.1866, the said Hartwell filed 
in the said land office at Stockton a pre-emptor’s declaratory state- 
ment for the said northwest quarter of section 23, alleging settlement 
thereon September 20, 1862, and on the 29th day of October, A. D. 
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1873, the said Hartwell filed in said office a written abandonment of 
‘ said pre-emption claim and filing. 

On the 8th day of December, A. D. 1873, the said declaratory 
statement was cancelled on the recurds of said land office by order 
of the Commissioner of the General Land Office of the United 
States. 3 


IX. 


That the land in suit (N. W. } of section 23, t’w’p 3 north, range 

7 east, M. D. M.) has always been within the boundaries and has 

formed a part of tne United States land district called the Stockton 

land district. 

16 Except the said declaratory statement of the said Hartwell 

of January 10, 1866, no claim, filing, or entry to or upon the 

said land in suit for pre-emption, homestead, or other purposes under 

the laws of the United States was presented or made of record until 
the 24th day of July, 1876. 24 


X. 


That on the 24th day of July, 1876, the defendant, M. T. Wallace, 
presented to United States Register Cottle, at the Stockton land office, 
an instrument, partly in writing and partly printed, called a declar- 
atorv statement, with the name of said Wallace thereto subscribed. 

This statement set forth that said Wallace was a native citizen of 
the United States and a married man over the age of twenty-one 
years, and that on the 25th day of April, 1876, he settled and im- 
proved the said northwest quarter of section 23, and that he intended 
to claim said tract of land as a pre-emption right under the pro- 
visions of the act of Congress approved September 4th, 1841, and 
under the act approved March 3d, 1853, entitled “An act to provide 
for the survey of public lands in California, granting of pre-emption 
rights therein, and for other purposes.” 

That said Register Cottle received the said statement, but refused 

to file the same, and thereon endorsed that he rejected the 
17 said written application for the reason that the official plat on 
: file in. his office showed said land to have been returned as 
subject to periodical overtlow. 


XI. 


That the said Wallace appealed from the said decision of the 
Stockton land register .to the Commissioner of the General Land 
Office, and on the 5th day of September, 1876, the register and re- 
ceiver of the Stockton Jand office were, by a letter of the Commis- 
sioner, informed that the N. W. 4 of sec. 23 is claimed by the State 
under the first section of the act of July 23, 1866, as having been 
sold in good faith as swamp land prior to that date and directing 
the said officers to give notice to the State authorities, to the said 
Wallace, and all other parties in interest, and hold an investigation 
to determine said claim of the State. 
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XI. 


That on the 8th day of February, 1877, the register and receiver, 
after having held the said investigation, decided that the State had 
no valid claim to said land under the first section of the said act of 
July 23, 1866; which said decision was subsequently, to wit, on the 
19th day of May, 1877, affirmed by the Commissioner. 


XITI. 


That in and by the same decision of the Commissioner of May 
19th, 1877, it was adjudged and determined that the State 
18 was not entitled to show the character of the said land as 
swamp and overflowed under the 4th clause of the 4th section 

of the said act of July 23, 1866. 

That the State took an appeal from the last aforesaid judgment of 
the Commissioner to the Secretary of the Interior, who, on the 28th 
day of December, 1877, overruled the Commissioner in this behalf 
and directed a hearing to be given to the State on the question of 
the character of the land by virtue of the said 4th clause of the 4th 
section. 


XIV. 


That pursuant to said order of the Secretary and after notice to 
the State and all parties in interest the United States surveyor gen- 
eral held an investigation as to the character of the land, and there- 
after it was decided by the said surveyor general that the land was 
not in fact swamp and overflowed land on the 28th day of Septem- 
ber, 1850, and thereafter said decision was affirmed by the Secretary 
of the Interior on the 25th day of February, 1881, and it was further 
then adjudged by the Secretary that the said tract was subject to 
disposal under the pre-emption laws, and that Wallace be allowed 
to perfect his pre-emption claim thereto by entry and patent. 


XV. 


That after the last stated decision of the Secretary of the 
19 Interior, to wit, on or about the month of November, 1881, 
the said Wallace filed his declaratory statement and made 

proof and payment for said tract under the pre-emption laws. 


XVI. 


That in the month of June, 1882, a patent of the United States 
founded on the said entry was issued and delivered to the said Wal- 
lace for the said tract. 


~ XVII. 
That after the issuance of the patent to said Wallace the State of 
California applied to the Land Department of the United States, 
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claiming that the State was entitled in respect to said tract to the 
benefit of the first and second clauses of section four (4) of the said 
act of July 23, 1866, and the provisions also of section 2479 and the 
first and second clauses of section 2488 of the Revised Statutes of 
the United States, and that said land be accordingly certified over to 
the State because the said land, before the act of July 23, 1866, had 
been segregated and represented by the township survey, field-notes, 
and plat of the United States as swamp and overflowed, and had 
been segregated also by the State as swamp and overflowed by 
several surveys—conforming to the United States system of sur- 
veys—.nade before the passage of thesaid act of July 28, 1866, and 
‘of said provisions of the Revised Statutes, and before the settlement 
of said Wallace. | 


20 — XVUL. 


That on the 26th day of April, 1883, the Commissioner of the 
General Land Office refused to consider the said application and 
dismissed the same on thesole!ground that, the patent of the United 
States having, already issued for the said tract to said Wailace, the 
Department had no authority or jurisdiction of the subject of said 
application of the State, and March 3, 1884, the Secretary of the 
Interior affirmed this decision of the Commissioner upon the same 
ground and no other. 


XIX. 


The plaintiff was not the owner of the tract of land in suit om 
the first day of September, A. D. 1876, and was not entitled to the 
possession thereof, and was not the owner or so entitled when this 
action was commenced. 


XX. 


The defendant was in the possession of the land in suit on the 
first day of September, 1876, and when this action was commenced 
withheld the possession from the plaintiff. 


XXI. 


That the rents dnd profits of the said land in suit are of the an- 
nual value of one hundred and fifty dollars. 


21 XXII. 


There is no record in the United States land office at Stockton or 
elsewhere showing any selection of said land by the State of Cali- 
fornia or any of its officers prior to Juiy 23, 1866, except so far as 
such selection may be shown by the facts hereinbefore found; nor 
is there any record showing that there was any certification of this 
see as swamp and overflowed land ever made to the State of Cali- 
ornia. 

And as a conclusion of law from the foregoing facts the court 
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finds that the defendant is entitled to judgment, and it is so or- 


dered. 
| A. VAN R. PATERSON, 
Judge of Superior Court. 
December 21, 1885. 


Endorsed: Filed Dec. 23, 1885. C. W. Yolland, clerk, by A. R. 
Bogue, deputy. 


Judgment. 
(Title of court and cause.) 


This cause came on regularly for trial on the 20th day of July, 
1884, John B. Hall, Esq., appearing as counsel for plaintiS, and W. 
L. Dudley, Esq., for the defendant. | 
22 A trial by jury having been expressly waived by the re- 
spective parties, the cause was tried before’ the court without 
a jury; whereupon witnesses on the part of plaintiff and defendant 
were sworn and examined and documentary evidence introduced 
by the respective parties; and, the evidence being closed, the cause 
was thereupon argued by the respective counsel and submitted to 
the court for consideration and decree, and after due deliberation 
the court files its findings and decision in writing and orders that 
judgment be entered herein in favor of defendant in accordance 
therewith. , 
Wherefore, by reason of the law and findings aforesaid, it is or- 


dered, adjudged, and decreed that T. C. Heath, the plaintiff, take 


nothing by reason of this action, and that the defendant, M. T. Wal- 


lace, do have and recover of and from T. P. Heath, the plaintiff: 


herein, said defendant’s costs and disbursements incurred in this 
action, amounting to the sum of $241.00. 
Dated Dec. 23, 1885. 


Notice of Appeal. 
(Title of court and cause.) 


To the clerk of the said court and to the said defendant and W. L. 
Dudley, Esq., his attorney : 


You are hereby notified that the said plaintiff takes-an appeal to 
the supreme court of California from the judgment of the 
23 said superior court in the above-entitled action entered herein 
on the 23d day of December, A. D. 1885, against the said 
plaintiff and in favor of the said defendant, to the effect that said 
plaintiff take nothing by his action, and that defendant recover 
from the said plaintiff the said defendant’s costs of suit, taxed at two 
hundred and forty-one dollars, and from every part of said judg- 
ment. ‘ | 
January 9th, 1886. : a : 
3 eee J. B. HALL, | 
’ Attorney for the Plainicff. 
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Received, Stockton, January 9th, A. D. 1886, a copy of the fore 
going notice of appeal. 


W. L. DUDLEY, 
Attorney for the Defendant. 


Filed January 9, 1886. 
C. W. YOLLAND, Clerk. 


Certificate and Stipulation of Attorneys. 


¢ 
¢ 
4 
® 
‘ 
4 


(Title of court and cause.) : 


transcript contains a full and correct copy of each of the following « 


supplemental answer, findings and decisions of the court, 
judgment, and notice of appeal; that said papers shall con- 
stitute the record on appeal, and that an undertaking on ap- 
peal in due time and form has been properly filed herein. 
Dated this 16 day of February, A. D. 1886. 
JOHN B. HALL, 
Attorney for Plaintiff and Appellant. 
 W. L. DUDLEY, 
Attorney for Defendant and Respondent. 


Due service of the within transcript and receipt of a copy 
thereof acknowledged this sixteenth day of February, 1886, 


the appellant requesting respondent’s certificate to the correctness 
thereof. | ) 


24 


25 


W. L. DUDLEY, 
Attorney for Defendant and Respondent. 


_ Thereby certify that a copy of the within transcript was depos- 
ited with me this 16th day of February, 1886, to be delivered to the 
judge who presided at the trial of said cause in the superior court. 
C. W. YOLLAND, Clerk, 
By A. R’ BOGUE, Deputy. 
26 Submission of Cause. 
In the Supreme Court of the State of California. 


HEATH 
Vv. 


11492. 
_ WALLACE. ; 


1886, May 5.—Ordered appellant be allowed 20 days to file brief; 


respondent 20 days to reply; appellant 10 days to reply thereto ; 
cause to be thereon submitted. 


(Title court and cause.) 


1886, June 26.—Cause ordered submitted. 


It is hereby stipulated and certified that the foregoing printed , 


papers on file and of record herein with the clerk of said superior ° 
court, and of the several indorsements, namely, complaint, answer, - 
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(Title court and cause.) 
1886, Oct. 11.—Filed petition for rehearing. 
| (Title court and cause.) 


1886, Oct. 22.—Rehearing denied. 
The Court. 


27 In the Supreme Court of the State of California, Department 
: Two. 


i 2 eewngem Appellant, No. 11492. On Appeal from the 
Superior Court in and for the 


M. T. iccine Respondent. County of San Joaquin. 


And now, at this day, this cause being called and having been 
heretofore.submitted and taken under advisement and all and 
singular the Jaw and premises having been fully considered, the 
opinion of the conrt herein is delivered by Thornton, J. We con- 
cur: McKee, J.; Sharpstein, J. Whereupon it is adjudged and 
decreed by the court that the judgment of the superior court in and 
for the county of San Joaquin in the above-entitled cause be, and 
the same is hereby, affirmed. 


[Endorsed :] No. —. In the supreme court, State of California. 


Remittitur. vs. -Clerk’s costs, $—; paid by 
appellant, $—; paid by respondent, $—. ‘total, $—. , 
clerk, by , deputy. 

28 Opinion. 


Department Two, - 
(Filed September. 22, 1886.) 


HEATH 
vs. ; No. 11492. 
WALLACE. 


This is an action to recover possession of the northwest quarter 
of section 23,in township 3 N., range 7 E., Mount Diablo meridian. 
Judgment was rendered for the defendant, from which plaintiff ap- 
pealed to this court. 

The questions to be decided here arise on the findings of fact, 
which are here inserted, and are as follows: 

“TI. The United States subdivisional survey of township three 


| (8) N. of range seven (7) E., Mount Diablo base and meridian, 


was made by Deputy United States Surveyor John Wallace in the 
year 1865, and said survey, with the field-notes and plat thereof, 
were duly approved and the approval certified by the United States 
surveyor general for the State of California on the wg day of Au- 
gust, A. D. 1865. 

The said approved official plat of said survey wal filed in the 
United States land office of the Stockton land district on the 18th 
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day of October, A. D. 1865. A duly certified copy of the field and 
descriptive notes of the said survey was filed in the said Stockton 


_office on or about June 17, A. D. 1881. 


The land in suit is a part of said township three (8) and is within 


the limits of said Stockton land district. 


II. The said approved and certified plat upon its face exhibits 
a compact body of land consisting of the following sections and 


subdivisions of sections, to wit: | 

All of section number 283. 

All of ‘section number 26. 

All of section number 33. 

The south 4 and the northwest } of section number 25. 
The north 4 of section number 35. 

The north 4 and the southwest + of section number 34. 
~The south 4 and the northeast } of section number 27. 
The south 4 of section number 28. 

The southeast } of section number 382. 


bolt Dols bolas 


All that part of said plat which includes the foregoing sections 
and subdivisions of sections is colored blue (and by this color is 
distinguished from,all other parts of the plat), and thereon is writ- 


ten the words “ Land subject to periodical overflow.” 
Of the field-notes aforesaid are the following : 
North between sections 22 and 23, var. 15° 24’ F. 
Chains 6.20, middle of slough, 30 links wide, course W. 
Chains 18.20, middle of slough, 50 links wide, course W. 
Chains 30.50, middle of slough, 80 links wide, course W. 
Chains 39.27, fence, course E. and W. 


Chains 40, set post for corner to sections 14, 15, 22, and 23; land 


level and first rate, subject to overflow from slough. 
East on a random line between sections 23 and 26, closing with 


corner sections 22, 23, 26, 27; land level, first rate, subject to over- 


flow. | 
North between sections 23, 24, var. 13° 24’. 


Chains 40, set post for } section corner in mound, trench and pits. 


Chains 41.20, middle of slough, 50 links wide, course W. 

Chains 78.20, middle of slough, 50 links wide, course N. W. 
Chains 80, set post for corner to sections 13, 14, 23, 24. 

Made mounds, dug pits; land level, first rate, subject to overflow 
from slough. | | 

III. That in and by the said descriptive and field notes the said 
body of land (colored blue and marked “land subject to periodical 
overflow”) is represented to be subject to inundation by the overflow 
-of the Calaveras river and its branches, and is thus rendered incapa- 
ble of being cultivated for the raising of crops, except by means of 
banks and levees which have been erected to prevent the overflow 
of the water during the winter and spring months. 

IV. That in the month of April, 1865, one H. T. Hartwell made 
application, under and in accordance with the provisions of the 
act of the Legislature of California of April 27, 1863, concerning 
State lands, to purchase the said northwest quarter of section twenty- 
- three (23) from the State as being swamp and overflowed land be- 
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longing to the State, and on the 28th day of said April the county 
surveyor, Smith, of the county of San Joaquin, wherein the said 
land lies, made a survey and recorded in his office a plat and field- 
notes thereof in accordance with the said act of the Legislature and 
the instructions of the State surveyor general. 

It is shown by the said plat and field-notes of the county surveyor 
that the survey of the said northwest quarter was and is in accord- 
ance with the United States survey of said township, section, and 
quarter section, and that the said northwest quarter is thereon (the 
plat and field-notes of said county surveyor) described as swamp 
and overflowed land and containing 160 acres. 

The county surveyor certified and reported to the State surveyor 
general the said plat and field-notes, and the same were received and 
filed in the office of the State surveyor general on the 22d day of 
October, A. D. 1865, and on the 23d day of November, A. D. 1865, 
the said survey and plat and field-notes thereof were duly approved 
of record by said State surveyor general. 

V. That in the month of April, 1869, the said Hartwell made appli- - 
cation, under and in accordance with the provisions of the act of the 
Legislature of California of March 28, 1868, concerning State lands, 
to purchase the said northwest quarter of section twenty-three (23) 
from the State as being of the swamp and overflowed lands belong- 
ing to the State, and on the 28th day of April, 1869, the county sur- 
veyor, John Wallace, of the county of San Joaquin, made a survey 
and recorded in his office a plat and field-notes thereof in accord- 
ance with the said act of March 28, 1868,and the instructions of 
the State surveyor general. 

It is shown by the said plat and field-notes of County Surveyor 
Wallace that his survey of the said northwest quarter was and is 
in accordance with the United States survey of said township, sec- 
tion, and quarter section, and the said nortl+west quarter is thereon 
(the plat and field-notes of said County Surveyor Wallace) described 
as swaimp and overflowed land and containing 160 acres. 

Said County Surveyor Wallace certified and reported to the State 
surveyor general the said plat and field-notes and the same were 
received and filed in the office of the State surveyor general on the 
4th day of May, A. D. 1869, and the said survey and the plat 
and field-notes thereof were duly approved of record by the. 
said State surveyor general on the 12th day of November, A. D. 
1869. 

VI. On the 19th day of April, 1870, the State of California issued 
and delivered to the said Hartwell a certificate of purchase of and for 
the land in suit founded upon the said last-named application and 
approved survey. : 

This certificate sets forth that Hartwell had made part payment 
of the purchase price and was the purchaser of the land, and that 
on making full payment and surrendering the certificate he should 
receive the patent of the State for the same. 

On the Ist day of April, 1871, this certificate was sold and as- 
signed, in writing, and delivered by Hartwell to the plaintiff, T. P. 
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VII. That on the 21st day of July, A. D. 1876, a patent was issued | 


and delivered by the State to said Heath, as assignee of the certificate 
for the said land in suit. 

This patent is signed, attested, and countersigned by the Governor, 
secretary of state, and register of the State land office, with the seal 
of the State thereto affixed, and it sets forth that the land is swamp 
and overflowed and had been duly and properly surveyed in 
accordance with law; that full payment had been made to 
the State for the land; that all the requirements of the act 
of Congress, as well as the acts of the State Legislature, in relation 
to swamp and overflowed lands had been complied with, and that 
the Governor of the State, by virtue of authority in him vested, 
thereby granted, bargained, sold, and conveyed unto T. P. Heath, 
his heirs and assigns, forever the said tract of land, with the appur- 


_ tenances thereto belonging. 


VIII. That on the 10th of January, A. D. 1866, the said Hartwell 
filed in the said land office at Stockton a pre-emptor’s declaratory state- 
ment for the said northwest quarter of section 23, alleging settlement 
thereon September 20, 1862, and on the 29th day of October, A. D. 
1873, the said Hartwell filed in said office a written abandonment of 
said pre-emption claim and filing. 

On the 8th day of December, A. D. 1873, the said declaratory 
statement was cancelled on the records of said land office by order 
- the Commissioner of the General Land Office of the United 

tates. 

IX. That the land in suit (N. W. } of section 23, township 3 N., range 
7 E., M. DP. M.) has always been within the boundaries and has 
formed a part of tne United States land district called the Stockton 
land district. : 

Except the said declaratory statement of the said Hartwell 
of January 10, 1866, no claim, filing, or entry to or upon the said 
Jand in- suit for pre-emption, homestead, or other purposes under 
the laws of the United States was presented or made of record until 
the 24th day of July, 1876. | 

That on the 24th day of July, 1876, the defendant, M. T. Wallace, 
presented to United States Register Cottle, at the Stockton land office, 
an instrument, partly in writing and partly printed, called a declar-: 
atorv statement, with the name of said Wallace thereto subscribed. 

This statement set forth that said Wallace was a native citizen of 
the United States and a married man over the age of twenty-one 
years, and that on the 25th day of April, 1876, he settled and im- 
proved the said northwest quarter of section 23, and that he intended 
to claim said tract of land as a pre-emption right under the pro- 
visions of the act of Congress approved September 4, 1841, and 
under the act approved March 3, 1853, entitled “An act to provide 
for the survey of public lands in California, granting of pre-emption 
rights therein, and for other purposes.” 

That said Register Cottle received the said statement, but refused 
to file the same, and thereon endorsed that he rejected the said 
written application for the reason that the official plat on file in his 
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office showed said land to have been returned as subject to peri- 
odical overflow. 
29 XI. That the said Wallace appealed from the said decision 


of the Stockton land register to the Commissioner of the Gen- 
« eral Land Office, and on the fifth day of September, 1876, the register 


and receiver of the Stockton Jand office were, by a letter of the Com- 
missioner, informed that the northwest quarter of section 23 is 
claimed by the State under the first section of the act of July 23, 
1866, as having been sold in good faith as swamp land prior to that 
date and directing the said officers to give notice to the State 
authorities, to the said Wallace, and all other parties in interest, and 
hold an investigation to determine said claim of the State. 

XIT. That on the eighth day of February, 1877, the register and re- 
ceiver, after having-held the said investigation, decided that the State 
had no valid claim to said land under the first section of the said act of 
July 23, 1866; which said decision was subsequently, to wit, on the 
nineteenth day of May, 1877, affirmed by the Commissioner. 

XIII. That in and by the same decision of the Commissioner of 
May 19, 1877, it was adjudged and determined that the State was not 
entitled to show the character of the said land as swamp and over- 
flowed under the fourth clause of the fourth section of the said act of 
July 23, 1866. 

That the State took an appeal from the last aforesaid judgment of 
the Commissioner to the Secretary of:the Interior, who, on the 
twenty-eighth day of December, 1877, overruled the Commissioner 
in this behalf and directed a hearing to be given to the State on 
the question of the character of the land by virtue of the said fourth 
clause of the fourth section. 

XIV. That pursuant to said order of the Secretary and after notice 
to the State and all parties in interest the United States surveyor gen- 
eral held an investigation as to the character of the land, and there- 
after it was decided by the said surveyor general that the land was 
not in fact swamp and overflowed land on the twenty-eighth day of 
September, 1850, and thereafter said decision was affirmed by the 
Secretary of the Interior on the twenty-fifth day of February, 1881, 
and it'was further then adjudged by the Secretary that the said tract 
» was subject to disposal under the pre-emption laws, and that Wal- 
¢ lace be allowed to perfect his pre-emption claim thereto by entry and 

+ patent. 

f r XV. That after the last stated decision of the Secretary of the 
; Interior, to wit, on or about the month of November, 1881, the 

‘ said Wallace filed his declaratory statement and made proof and 
‘ payment for said tract under the pre-emption laws. 

XVI. That in the month of June, 1882, a patent of the United 
States founded on the said entry was issued and delivered to the 
,said Wallace for the said tract. 

XVII. That after the issuance of the patent to said Wallace the 
= ¢ State of California applied to the Land Department of the United States 
,claiming that the State was entitled in respect to said tract to the 
‘benefit of the first and second clauses of section four (4) of the said 
dact of July 23, 1866, and the provisions also of section 2479 and the 
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first and second clauses of section 2488 of the Revised Statutes of 
tthe United States, and that said land be accordingly certified over to 
the State because the said land, before the act of July 23, 1866, had 
been segregated and represented by the township survey, field-notes, | | 
and plat of the United States as swamp and overflowed, and had 
been segregated also by the State as swamp and overflowed by | 
several surveys—conforming to the United States system of sur- | 
veys—inade before the passage of said act of July 23, 1866, and 
of said provisions of the Revised Statutes, and before the settlement 7 fe 
of said Wallace. : 
XVIII. That on the 26th day of April, 1883, the Commissioner of ale 
the General Land Office refused to consider the said application and 
dismissed the same on thesole ground that, the patent of the United 
States having already issued for the said tract to said Wallace, the 
Department had no authority or jurisdiction of the subject of said 
application of the State,and March 3, 1884, the Secretary of the | 
Interior affirmed this decision of the Commissioner upon the same ‘ 
ground and no other. : 
XIX. The plaintiff was not the owner of the tract of land in suit 
on the Ist day of September, A. D. 1876, and was not entitled to the 
possession thereof, and was not the owner or so entitled when this 
action was commenced. 
XX. The defendant was in the possession of the land in suit on the 
1st day of September, 1876, and when this action was commenced 
withheld the possession from the plaintiff. . fl 
XXI. That the rents and _ profits of the said land in suit are of —  % 
the annual value of $150. | 
XXII. There is no record in the United States land office at Stock- ’ 
ton or elsewhere showing any selection of said land by the State of | f 
California or any of its officers prior to July 23, 1866, except so far as : 
such selection may be shown by the facts hereinbefore found ; nor | P 
is there any record showing that there was any certification of this | d 
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land as swamp and overflowed land ever made to the State of Cali- 
fornia. 
_.And as a conclusion of law from the foregoing facts the court 
finds that the defendant is entitled to judgment, and it is so or- | y 
dered.” | 
It is contended on behalf of plaintiff that he is entitled to re- | 
cover the land in suit under the first clause of section 4 of the act | 
of Congress of July 22, 1866, entitled “An act to quiet land titles ail 
in California.” (Sec. 14 U.S. Stats. at Large, p. 219.) The clause = oe 
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ae 


just referred to is as follows: 
“That in all cases where township surveys- have been or shall 
hereafter be made under authority of the United States, and the plats 
thereof approved, it shall be the duty of the Commissioner of the 
General Land Office to certify over to the State of California, as 
swamp and overflowed, all the lands represented as such, upon such 
approved plats, within one year from the passage of this act or 
mee one year from the return and approval of such township 
plats.” ahs 
It is urged that the township survey having been made in this — 
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case and the plat approved before the act of July 23, 1866, was passed, 


on which approved plat the land in controversy was represented 
as swamp and overflowed, it then became the duty of the Commis- 


_ sioner of the General Land Office under this clausé of the 4th sec- 


tion to certify such Jand over to the State of California as swamp 
and overflowed within one year after the passage of the act afore- 
said, and that, as such duty was a merely ministerial one on the 
part of the Commissioner, the above-mentioned portion of the act 
was in effect a confirmation to the State of the land in controversy ; 
that thus the title vested in the State and passed to the plaintiff 
claiming under the State. 

Conceding that such would be the consequence had the land in 
suit been represented as swamp and overflowed on the approved 
plat of the township survey, we are of opinion that the land is not 
so represented on the plat. The finding is that the land is desig- 
nated thereon as “subject to periodical overflow.” We cannot say 
that the words used, “land subject to periodical overflow,” are the 
same in meaning as “swamp and overflowed land ” or that they are 
intended to designate land as swamp and overflowed. So holding 
we cannot sustain the above contention of plaintiff. We hold the 
same as to first clause of section 2488 of the United States Revised 
Statutes, which is substantially a re-enactment of the first clause of 
the fourth section of the act of 1866. _ 

It is further contended on behalf of plaintiff that as the land in 
controversy had been surveyed upon the application .to purchase 
made by Hartwell, the assignor of plaintiff, by the county surveyor 
of the county of San Joaquin, that the surveyor made a plat and 
field-notes of the northwest quarter in suit in accordance with the 
United States survey of the township, section, and quarter section, 
described the same as swamp and overflowed and containing 160 
acres, returned such plat and field-notes to the State surveyor gen- 
eral, who received and filed the same in his office on the 22d of 
October, 1865, and approved them on the 23d of November, 1865; 
that by virtue of the second clause of the fourth section of the act 
of 1866, above cited, and the second clause of section 2488 of the UV. 
S. Rev. Stats., the title has passed to the State, and through it to the 
plaintiff. . 

The second clause of section 4 referred to is as follows: 

“The Commissioner shall direct the United States surveyor gen- 
eral for the State of California to examine the segregation maps and 
surveys of the swamp and overflowed Jands made by the State, and 
when heshall find them toconform to the system of surveys adopted 
by the United States he shall construct and approve township plats 
accordingly and forward them to the General Land Office for ap- 

roval.” : 
Phe second clause of section 2488 of the Revised Statutes is sub- 
stantially the same. 

We are of opinion that the surveys and plats made, as in this case, 
under the acts of 1863 and 1868, on the application of a party desir- 
ing to purchase the tract sought to be purchased, are not the segre- 
gation maps and surveys referred to in the act of Congress of July 
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23, 1866, and the section of the Revised Statutes above referred to. 

Granting the survey and plat made on the application of Hart- 
well to purchase a specific tract of land (the northwest quarter in 
controversy) was a segregation map and survey, such as is embraced 
within the above-quoted clause from the act of 1866, it does not ap- 
pear that the Commissioner gave any direction to the United States 
surveyor general for this State, as required by the act, or that if 
such order was given it was complied with, or that any township 
plat was made under this order or, if made, that it was approved at 
the General Land Office. F 

Such being the case, we cannot hold that any title has vested in 
the State under the clauses just above referred to of the act of 1866 
and section 2488 of the Revised Statutes. 

It would be going far to hold that the land in controversy was 
ever in any manner recognized by the Land Department at Wash- 
ington as swamp and overflowed land, when it appears from the 
findings that in a controversy wherein the parties herein, including 
the State, were notified and were heard or had an opportunity to be 
heard, it was decided by the United States surveyor general for 
California that the land in suit was not swamp and overflowed, 
which decision was afterwards affirmed by the Secretary of the In- 
terior. This decision was made, as appears from the findings, upon 
a trial had by order of the Secretary of the Interior, in which the 
question to be determined was whether or not the land in contro- 


versy was swamp and overflowed, and was ordered to be had under — 


the last clause of section 4 of the act of July 23, 1866. 

The foregoing disposes of all the material points discussed by 
the counsel for appellant. 

There is no error and the judgment is affirmed. 


THORNTON, J. 
We concur: 
McKEE, J. 
SHARPSTEIN, J. 
30 In the Supreme Court of the United States. 


T..P. Heata, Plaintiff in Error, 
v. 
M. T. Wauace, Respondent in Error. 


Know all men by these presents that we, J. B. Boody and H. S. 
Sargent, of San Joaquin county, in the State of California, are held 
and firmly bound unto M. T. Wallace, the above-named defendant 
in error, in the sum of five hundred dollars ($500.00), to be paid to 
the said Wallace, his certain attorney, administrators, or assigns; to 
which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, by these 
presents. Sealed with our seals and dated this 29th day of August, 
in Ze year of our Lord one thousand eight hundred and eighty- 
eight. , | 
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Whereas in a cause depending in the supreme court of the 
31 State of California between the said T. P. Heath, as appel- 
lant, and said M. T. Wallace, as respondent (numbered 11492), 
a judgment was rendered by the said supreme court of California by 
department two of that court on the 22d day of September, A. D. 
1886, affirming with costs the judgment of the superior court from 
which the said Heath had appealed in favor of the said Wallace 
and against the said Heath ; and whereas the said Heath is about to 
prosecute in the Supreme Court of the United States a writ of error 
therefrom to the said supreme court of the State of California, to 
the end that said judgment of affirmance may be reviewed: 

Now, the condition of the above obligation is such that if the 
said Heath, plaintiff in the said writ of error, shall prosecute said 
writ to effect and answer all damages and costs if said plaintiff in 

error fail to make his plea good, then the above obligation to 


32 be void; else to remain in full force and virtue. 
J. B. BOODY. L. S. 
H. S. SARGENT. [1 s.] 


Signed and sealed in the presence of— 
W. B. MITTER. 


STATE OF CALIFORNIA, 
bd ss 4 
County of San Joaquin, 


J. B. Boody and H.S. Sargent, being first duly sworn, depose and 
say and each for himself saith that he is a freeholder and resides 
in the county of San Joaquin, in the State of California; that he is 
worth the sum of five hundred dollars over and above all just debts 


and liabilities, exclusive of property exempt from execution. 
J. B. BOODY. 


2 H. 8S. SARGENT. 


Sworn to and subscribed before me this. 29th day of August, A. D. 


1888. 
[NOTAZORIAL SEAL. | W. B. MITTER, 


Notary Public, San Joaquin County, State of California. 


[Endorsed :] 11492. In the Supreme Court of the United States. 
T. P. Heath, pl’ff in error, vs. M. T. Wallace, def’t in error. Bond 
in error. The within bond is approved this 3lst day of August, 
1888. Niles Searls, chief justice supreme court, State of California. 

Endorsed: Filed Aug. 31,1888. J. D: Spencer, clerk, by Ben. M. 
Maddox, deputy. | 


33 In the Supreme Court of the United States. 


T. P. Hearn, Plaintiff in Error, . 
Citation. 


vs. 
M. T. Wattace, Defendant in Error. 


The United States of America to M. T. Wallace, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington, D. C., 


T. P. HEATH VS. M. T. WALLACE. 


on the second Monday of October, A. D. 1888, pursuant to a writ of 
error filed in the clerk’s office of the supreme court of the State of 
California, wherein T. P. Heath is plaintiff in error and you are de- 
fendant in error, to show cause, if any there be, why the judgment 
rendered against the said plaintiff in error, in the said writ of error 
mentioned, should not be corrected and why speedy justice should 
not be done to the parties in that behalf. 


Witness the Honorable Niles Searls, chief justice of the su- 
preme court of California, this thirty-first day of August, in the 
year of our Lord one thousand eight hundred and eighty-eight. 

NILES SEARLS, 
Chief Justice Supreme Court, State of California. 


834 Due service of the within citation is hereby admitted this 
3rd day of September, A. D. 1888. 
W. L. DUDLEY, 


Attorney for Defendant in Error. 


[Endorsed :] In the Supreme Court of the United States. T. P. 
Heath, plaintiff in error, vs. M. T. Wallace, defendant in error. Ci- 
tation. | | 

Endorsed: Filed Sept. 7, 1888. J. D. Spencer, clerk, by Ben. M. 
Maddox, deputy. 
34 OFFICE OF THE SHERIFF OF THE COUNTY OF 

SAN JOAQUIN, STATE OF CALIFORNIA. 


I do hereby certify that I received the hereto-annexed citation on 
the 3rd day of September, A. D. 1888, and personally served the same 
upon M. T. Wallace, the person named therein, by showing and 
reading to the said M. T. Wallace personally, in the county of San 
Joaquin, on the 5th day of September, A. D. 1888, the annexed orig- 
inal citation and at the same time delivering to him personally a 


copy of said citation. 
: THOS. CUNNINGHAM, 
Sheriff of San Joaquin County, Cal. 
WILLIAM CRANDALL, 
Deputy Sheriff. 
35  UnitTep STaTEs OF AMERICA, 88: 


The President of the United States of America to the justices of the 
supreme court of the State of California, Greeting : 


Because in the record and proceedings, and also in the rendition 
of a judgment of a plea which is in the said supreme court, before 
you, between T. P. Heath, plaintiff and plaintiff in error, and M. T. 
Wallace, defendant and defendant in error, a manifest error hath 
happened; to the great damage of the said plaintiff and plaintiff in 
error, as by his complaint appears, and it being fit that the error, if 
any there hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, you are hereby 
commanded, if judgment be therein given, that then, under your 
seal, prema and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the United States Su- 
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T. P. HEATH VS. M. T. WALLACE. 
preme Court, at the city of Washington, in the District of Columbia, 
together with this writ, so that you have the same at the city of 
Washington, in the District of Columbia, on the second Monday 
of October next, in the said United States Supreme Court to be 


there and then held, that, the record and proceedings aforesaid be- 
inspected, the said United States Supreme Court may cause further 


' to be done therein to correct that error what of right and according 


to the law and custom of the United States should be done. 
Witness the Hon. Samuel F. Miller, senior 
Seal U. S. Circuit associate justice of the Supreme Court of the 
Court, Northern United States, this 3lst day of August, in the 
Dist., Cal. year of our Lord one thousand eight hundred 
and eighty-eight, and of the Independence of 

the United States the one hundred and 113th. 
L. S. B. SAWYER, 
Clerk of the Circuit Court of the United States of the Ninth 
Judicial Circuitin and for the Northern District of California. 


The above writ of error is hereby allowed. 
NILES SEARLS, 
Chief Justice Supreme Court, State of California. 


[Endorsed :] 11492. United States Supreme Court. T. P. Heath, 
pl’ff & pl’ff in error, vs. M. T. Wallace, def’t & def’t in error. Writ 
oferror. Filed Aug. 31,1888. J. D. eeeneet, clerk, by Ben. M. 
Maddox, deputy. 


36 Clerk's Certificate. 
In the Supreme Court of the State of California. 
T. P. Heats, lee in Error, 


M. T. Wats ce, Def’t i in “Error. 


I, J. D. Spencer, clerk of the supreme court of the State of Cali- 
fornia, do hereby certify that the foregoing thirty-five pages, num- 
bered from one to thirty-five, both numbers inclusive, contain a full, 
true, and correct transcript of the proceedings in the cause above 
entitled and that the same together constitute the return to the an- 
nexed writ of error. 

‘Witness my hand and the seal of the said supreme court this 7th 
day of September, 1888. 

[Seal Supreme Court of California.] __ 
J. D. SPENCER, Clerk, 
By BEN. M. MADDOX, Deputy. 


Endorsed on cover: California supreme court. No. 854. T. P. 


Heath, plaintiff in error, vs. M. T. Wallace. Filed October 8, 1888. 
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T. P. HEATH, 


PLAINTIFF IN .ERROR, 


v. 


M. T. WALLACE. 


No. 528. 


IN ERROR TO THE 


& 


, 


SUPREME COURT OF THE 
STATE OF CALIFORNIA. 


& 


BRIEF FOR PLAINTIFF IN ERROR. 


A. T. BRITTON, 
A. B. BROWNE, 5 
Attys for Plaintiff in Error. . | | 
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' WASHINGTON, D. C.: 
GIBSON Bros., PRINTERS AND BOOKBINDERS. 


1890. 
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, Suthe Supreme Gourt of the United States. 


OctroBER TERM, 1890. 


T. P. HEATH, 
PLAINTIFF IN Error, 


v. 


M. T. WALLACE. 
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No. 528. 
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x STATE OF CALIFORNIA. 


a>. 
— 


SS ee Se 


STATEMENT. ~~ 


IN ERROR TO THE SUPREME COURT OF THE 


brief for Plaintiff in Error. 


This was an action of ejectment brought by the plaintiff 
in error to recover from defendant in error the possession 


township three (3) north, of range seven 


ea @erre ° @ 


of the northwest quarter of section twenty-three (23) in 


(7) east, Mt. 


Diablo Meridian, in the County of San Joaquin, and State 
of California. A jury having been expressly waived, upon 


the findings of fact and of law by the District Court of 
the Fifth Judicial District of the State of California, judg- 
ment was entered in favor of the defendant. This judg- 


ment was upon appeal affirmed by the Supreme Court of 


epie wok 
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the State, and this writ of error is to correct alleged errors 
therein. | 

The record facts are substantially — 

First. The United States subdivisional survey of the 
township in question was made in the year 1865, and said 
survey, with the field-notes and plat thereof, were duly 
approved, and the approval certified by the U. S. Sur- 
veyor-General for California, on August 23, 1865. Said 
approved plat was filed in the Stockton Land Office Octo- 
ber 18, 1865, and a duly certified copy of the field and 
descriptive notes of the said survey were filed in the same 
Land Office on or about June 17,1881. (Finding I, Rec- 
ord, p. 5.) | | 

SEconD. A large and compact body of land (including 
the entire section 23), and touching the east and south 
lines of the township, was distinguished upon the plat 
from the remainder of the township by being colored 
blue, and over this colored part were written the words— 


“ Land subject to periodical overflow.” 


This colored tract was traversed by sloughs or branches 
of the Calaveras River, and it was represented by the 
aforesaid description and field-notes “to be subject to 
‘inundation by the overflow of the Calaveras .River and 
“its branches, and is thus rendered incapable of being 
“ cultivated for the raising of crops, except by means of 
“ banks and levees which have been erected to prevent 
‘the overflow of the water during the winter and spring 
“ months.” (Findings II, III, Record, pp. 5 and 6.) 

TuirD. In April, 1865, H. T. Hartwell, under the pro- 
visions of the act of the Legislature of California ap- 
proved: April 27, 1863, applied to purchase from the 
State the quarter section here in controversy as being 
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swamp and overflowed land inuring to the State under the 
act of Congress approved September 28, 1850, and on 
April 28, 1865, the County Surveyor of San Joaquin 
County made a survey of said land so applied for, and 
recorded in his office a plat and field-notes thereof, in 
accordance with the said act of the Legislature and the 
instructions of the State Surveyor-General. 

It was shown by said plat and field-notes of the county 
surveyor that his survey of the quarter section here in 
controversy was in accordance with the United States sur- 
vey ; and said quarter section was described upon the plat 


and in the field-notes of the county surveyor as being ~ 
swamp and overflowed land. 


November 23, 1865, said survey and plat and field-notes 
were duly approved of record by the State Surveyor- 
General. (Finding IV, Record, p. 6.) 

Fourtu. In April, 1869, Hartsvell made another appli- 
cation (his first application disappearing for some reason 
not stated in the Record) to purchase from the State, under 
the provisions of the State act of March 28, 1868, this 
same quarter section as being swamp and overflowed land. 
Thereupon another survey was made by the county sur- 
veyor, which was duly returned to and approved and re- 
corded by the State Surveyor-General. This survey also 
described the land as being swamp and overflowed. It 
was made by the same Deputy Surveyor who made the 
United States survey in 1865. Founded upon aforesaid 
application and approved survey, the State of California 
on April 19, 1870, sold this quarter section to Hartwell as 
being swamp and overflowed, and delivered to him the 
usual certificate of purchase. | 

April 1, 1871, Hartwell assigned this certificate in writ- 
ing to the plaintiff in error herein, T. P. Heath, to whom 
a patent was issued and delivered by the State of California 
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July 21,1876. This patent recited that the land was 
swamp and overflowed and had been duly and _ properly 


surveyed in accordance with law; that full payment had ee 
been made to the State for the land; and that all the re- e 4 
quirements of the acts of Congress, as well as the acts of ; 
the State Legislature, in relation to swamp and overflowed ; ~ 
lands had been complied with. (Findings 5, 6, and 7, t | 
Record, pp. 6 and 7.) | . 
Firru. On January 10, 1866, said Hartwell filed in the | 

Stockton Land Office a declaratory statement under the ’ | 
United States pre-emption law for this quarter section, ' 4 
and on October 29, 1873, he filed his written abandonment ; 
thereof. Said filing was accordingly cancelled December 
8, 1873, on the records of the Stockton Land Office by ° 

% order of the Commissioner of the General Land Office. . 


ee No other claim to this land was asserted until July 24, | 
1876, three days after the State patent had issued and | 
been delivered to plaintiff in error, when Wallace, the de- —— 
fendant in error, offered for filmg at the Stockton Land 
Office his declaratory statement under the pre-emption 
laws of the United States. That offer was rejected by the 0 
Register for the reason that “the official plat on file in his 
“ office showed said land to have been returned as subject 
3 ‘“ to periodical overflow.” (Findings 8, 9, and 10, Record, 
| pp. 7 and 8.) 4 
SixtH. Wallace appealed to the Commissioner of the oy 
General Land Office, who ordered an investigation at 
Local Office as to the claim of the State under the first 
section of the act of Congress approved July 23, 1866 (14 
Stat.-at-Large, 218), as having been sold in good faith as —~— 
swamp land prior to that date. 
A decision by the Register and Receiver against this 
claim of the State was affirmed by said Commissioner, who 
further held that the State was not entitled to prove the 


) 
character of the land under the 4th clause of the 4th sec- 
tion of said act of Congress. Up to this point this pro- 
ceeding was entirely ex parle, neither the State nor the 
plaintiff in error having been made a party thereto. 

The ruling of the Commissioner was reversed by the 
Secretary of the Interior, who, upon December 28, 1877, 
ordered the hearing by the Surveyor-General provided for 
by said 4th clause. 

The Surveyor-General decided “ that the land was not 
“in fact swamp and overflowed land on the 28th day of 
September, 1850 ;” and the Interior Department on Feb- 
ruary 25, 1881, alien that decision. 

Thereupon Wallace was permitted to file his Declara- 
tory Statement at the Stockton Land Office for the quarter 
section here in question ; he proved up and paid for the 
land in November, 1881 ; and the United States issued 
and delivered to him patent-therefor in June, 1882 (Find- 
ings 11, 12, 13,15, and 16, Record, pp. 8 and 9). 

SEvENTH. Thereafter the State of California applied to 
the Interior Department for certification to her of the land 
by virtue of the provisions of the first and second clauses 
of the 4th section of the aforesaid act of Congress ap- 
proved July 23, 1866, and of the first and second clauses 
of section 2488, together with section 2479, U.S. Revised 
Statutes. 

This application was denied upon the sole declared 
eround that the issue of patent to Wallace exhausted the 
jurisdiction of the Federal Land Officers (Findings 17 and 
18, Record, p. 10). 

Eicutu. That there is no record in the U. 8. Land De- 
partment showing a selection of said land as swamp and 
overflowed by, nor a certification thereof to, the State of 
California, except so far as such selection may be shown 
by the facts hereinbefore stated. 
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Nintu. That the defendant took possession of the quar- 
ter section in controversy on the first day of Septem- 
ber, 1876, more than a month after issue of the State 
patent to plaintiff in error, and has since withheld the 
possession from plaintiff. 


As a conclusion of law from the foregoing, the court of 


original jurisdiction found that the plaintiff was not the 
owner of the tract of land in suit on the first day of Sep- 
tember, 1876, and that the defendant was entitled to judg- 
ment, which was so ordered. 

This judgment was, upon appeal, affirmed by the Su- 
preme Court of the State of California, and the opinion 
and judgment of that court will be found in printed Rec- 
ord, pp. 11 to 20, inclusive, and also at pages 50 to 62 of 
71 Cal. Reports. 

This decision was put upon two points: 

1st. The first clause of section 4 of the act of Congress 


approved July 23, 1866 (14 U.S. Stats. p. 219) enacts: 


“That in all cases where township surveys have been 
“ or shall hereafter be made under authority of the United 
‘‘ States and the plats thereof approved, it shall be the duty 
“‘ of the Commissioner of the General Land Office to certify 
‘“‘ over to the State of California as swamp and overflowed 
“all the lands represented as such, upon such approved 
‘“‘ plats, within one year from the passage of this act or 
“‘ within one year from the return and approval of such 
‘“‘ township plats.” : 


Whilst conceding that, in case of a township survey 
made by the United States, and plat approved prior to 
passage of the act of July 23, 1856, and where lands 
thereon were represented as swamp and. overflowed, it be- 
came the duty of the Commissioner of the General Land 
Office as a merely ministerial act to certify such lands to 
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the State of California within one year after passage of 
aforesaid act, the act being in effect a confirmation to the 
State of such land ; yet the court below held that the land 
here in suit was not so represented upon the approved 
plat, the designation thereon as “land subject to period- 
“ ical overflow,” not being the same in meaning as ‘“‘swamp 
“ “and overflowed land.’ ” 

The same ruling was made as to first clause of section 
2488, U. S. Revised Statutes, which was substantially a 
re-enactment of the first clause of the fourth section of 
the act of 1866. 

2d. The second clause of section 4, supra, is: 


“ The Commissioner shall direct the United States Sur- 
‘¢ veyor-General for the State of California to examine 
‘“ the segregation maps and surveys of the swamp and over- 
“‘ flowed lands made by the State, and when he shall find 
“them to conform to the system of surveys adopted by 
“ the United States, he shall construct and approve town- 
‘“‘ ship plats accordingly and forward them to the General 
“ Land Office for approval.” 


The second clause of section 2488, Revised Statutes, is 
substantially the same. 

The court held that the survey and plat made on the 
application to purchase of Hartwell was not a segregation 
map and survey such as is contemplated by above-quoted 
clause, yet, conceding it to be such, the court denied that 
any title vested in the State under said clause of the act 
of 1866, or of section 2488, Revised Statutes, because it did 
not appear “that the Commissioner gave any direction to 
“ the United States Surveyor-General for this State as re- 
“ quired by the act; or that if such order was given, it 
“was complied with ; or that any township plat was made 
“ under this order, or, if made, that it was approved at 
“ the General Land Office.” 
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ASSIGNMENT OF ERRORS. 


I. 


The court erred in holding that the land in suit was not 
represented either upon the approved township plat, or 
the approved township survey and plat, as swamp and 
overflowed, or by a designation equivalent thereto; and 
that said land was not confirmed to the State by either the 
first clause of section 4 of the act of July 23, 1866, or by 
the first clause of section 2488 of the Revised Statutes of 
the United States. : 


If. 


The court erred in holding that the State surveys and 
Ee plats and field-notes of 1865 and 1869 (particularly set 
ef forth in Findings IV and V of the Record herein), are not 
é the segregation maps and surveys contemplated by the 
act of Congress of July 23, 1866, and by the second clause 
of section 2488, R. S.; and that even if they were such 
segregation maps and surveys, yet that no title could pass 
to the State by reason of the failure of the Commissioner 
of the General Land Office, or his subordinates, to act 


thereon. , 
III. & 


The court erred in holding that no title to the land in 
suit vested in the State of California by force and effect of 
the said several State surveys and plats, and of the pro- 
| _ visions of the said several statutes of the United States. 


IV. 


The court erred in its conclusion that the plaintiff in 
error does not hold under the State of California, and 
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through the aforesaid several acts of Congress, viz: ‘An 
“act to enable the State of Arkansas and other States to 
“ reclaim the swamp lands within their limits” (9 Stats.- 
* at-Large, 519) ; an act entitled ‘‘ An act to quiet land titles 
“in California” (14 Stats.-at-Large, 218); and sections 
2479 and 2488 of the Revised Statutes of the United States, 
a valid title to the premises in suit, and it erred in affirm- 
ing a judgment against a valid title so derived by the plain- 
tiff in error. 


ARGUMENT. 


I. 


Error in holding that the land in suit was not repre- 
sented either upon the approved township plat, or the ap- 
proved township survey and-plat, as swamp and over- 
flowed, or by a designation equivalent thereto; and that 
said land was not confirmed to the State by either the first 
clause of section 4 of the act of July 23, 1866, or by the 
first clause of section 2488 of the Revised Statutes of the 
United States. = 

(1) By the first clause of section 4 of the act of Con- 
gress of July 23, 1866, the Commissioner of the General 
Land Office is required “to certify over * * * as 
“ swamp and overflowed, all the lands represented as such, 
‘upon such approved plats.” 

By the first clause of section 2488, R. S., it is provided : 


‘Tt shall be the duty of the Commissioner *. * * fz 
“certify over * * * as swamp and overflowed lands, 
“all the lands represented as such upon the approved 
‘ township surveys and plats, whether made before or after 
“the 23d day of July, 1866, under the authority of the 
“ United States.” 
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Hence, whatever, if any, right the State took by virtue 
of the township survey and plat, that right became vested 
when the Revised Statutes took effect long prior to the 
defendant’s declared settlement. Patent was not issued to 
him until June, 1882 (Finding XVI). 

It follows that if, by the United States survey and plat 
the land was represented as swamp and overflowed, that 
representation was conclusive upon both the United States 


and the defendant. 
Wright v. Roseberry, 121 U.S. 488, 517-18. 


(2) The coupling of the word “surveys” with the words 
“and plats” in the first clause of section 2488, makes plain 
what was before not altogether free from question, viz: 
the intention of Congress to constitute the entire series of 
the official acts of the Surveyor-General, and not the plat 
alone, the standard of determining the representation as to 
the character of the lands within the township. It is the 
representation of both the sw7vey and plat that now solves 
the question of character, and effects the statutory iden- 
tification. 

Whatever is done by the surveyor in the field in com- 
pliance with the requirements of law or Departmental di- 
rections authorized by law, of which record. must be made 
as a basis for the plat, clearly and unquestionably enters 
into and forms a part of the survey. Where the legend 
upon the plat does not correctly represent the returns of 
the deputy surveyor, the sworn and duly approved field- 
notes returned by him must be taken as the survey. 
The field-notes form the basis of the plat, which is simply 
a convenient representation or picture of what is shown 
by the field-notes. Any inscription upon the plat, if 
couched in doubtful or ambiguous language, must therefore 
be read in the light of the field-notes, and when contra- 
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dictory thereto, must give way absolutely to the field-notes. 
Nothing is more common in the practice of the Land De- 
partment than to take the field-notes as correcting and 
controlling the plat. The notes of the deputy on line, to- 
gether with a general description of the lands and their 
quality, go into his field-book. He is especially enjoined 
to note, from his own observation and reliable information 
obtained from others, whether any and what land “is 


swamp, or marsh, or otherwise sz/ject to inundation to an 
extent that, without artificial means, would render it unfit 


for cultivation.” 
Rev. Stat. U. S., see. 2395, subdivs. seventh and > 
eighth. 
Manual of Surveying Instructions, 1 Lester’s Land 
Laws, ed. 1860, pp. 715-19. 


(3) The clauses in hand (and.others hereinafter referred 
to) are essentially remedial and their language should be 


- considered in the light of the pre-existing state of things; 


the conflict of claims in the matter of the identification of 
the subject of the original grant ; the prior Departmental 
definition of the subject, and the declared reason and pur- 


_ pose of this confirmatory legislation. And this legislation 


should receive a liberal interpretation, not only by reason 
of its remedial nature, but, also, because the grant itself, 
of which this legislation is in aid, imposes upon the State 
the duty and the burden of reclamation. 

Platt v. Union Pac. Rd. Co., 99 U.S. 48. 

United States v. Freeman, 3 How. 556, 565. 

United States v. Union Pac. Rd. Co., 91 U.S. 72. 

3 Washb. on Real Property (5th ed.), page 202. 

Martin v. Durand, 63 Cal. 42-3. 

Wright v. Roseberry (supra). 

“Swamp Lands in California,’ Copp’s Pub. Land 

Laws (ed. 1875), pages 453-462. 
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On the 21st day of November, 1850, the Land Depatt- 
ment thus defined the lands of the grant of 1850: 


“This act clearly and unquestionably grants to the sev- 
‘eral States those lands which, from being swampy or 
‘‘ subject to overflow, are unfit for cultivation. In this 
“ class is included also all lands which, though dry part 
“of the year, are subject to inundation at the planting, 
“ growing, or harvesting season, so as to destroy the crop, 
“and therefore are unfit for cultivation, taking the aver- 
‘“‘ age of the seasons, for a reasonable number of years, as 
“ the rule of determination.” 

1 Lester’s Land Laws (ed. 1860), No. 574, page 543. 


By Cireuvlar of the General Land Office of March 8, 
1864, these lands are designated as lands “swampy or 
* subject to such periodical overflows as to injure or de- 

stroy the crops ;” and the same definition is adhered to 
as late as January 15, 1874 (in Circular at page 472, 
Copp’s Pub. Land Laws, ed. 1875). 

And see People v. Morrill, 26 Cal. 336. 


Such was the practical interpretation which the General 
Government gave to the grant from November, 1850, to 
January, 1874. This interpretation must have been in 
view of Congress in its legislation in question during the 
same period. | 

There have been decisions of the Land Department 
which denied the right of the State to lands subject to 
“periodical overflow,” but upon examination these will 
prove to be cases where such designation was not only 
put upon the plat but where the field-notes returned the 
land as being suitable for cultivation ; but where the field- 
notes (as was the case here as per Finding III, Record, p. 
6) returned the lands as being incapable of being culti- 
vated for the raising of crops, because of periodieal over- 
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flow, except by suitable reclamation works, the Depart- 
ment has uniformly awarded such lands to the State under 
the swamp grant. A strong decision in point occurs in 
9 L. D. 167. Section 3, of the swamp grant of September 
28, 1850, provides : 


“That in making out a list and plats of the land afore- 
“ said, all legal subdivisions, the greater part of which is 
“ wet and unfit for cultivation, shall be included in said 
“ lists and plats.” 


Secretary of the Interior Noble in above decision held 
that : 


“Taking this section in connection with the first section 
‘“ of the act, donating to the State ‘those swamp and over- 
“<« flowed-lands made unfitthereby for cultivation,’ it is clear 
“that the act intended to grant not solely such lands as 
“ might strictly come under the description ‘ swamp lands,’ 
« but such as were so ‘ wet’ as to be rendered thereby un- 
“ fit for cultivation. This is apparent, when it is consid- 
“ ered that the act of March 2, 1849, designated the lands 
“ contemplated by the grant as «Sw ap and overflowed, 
‘“ whereas the grant of September 28, 1850, enlarged the 
“ provisions of the grant by including therein ‘land the 
ne: greater part of which is wet and unfit for cultivation.” 

See State of Iowa, 9 L. D. 640. 


In Merrill v. Tobin, 30 Fed. Rep. 738, the U. S. Circuit 
Court for the Northern District of Lowa held that lands 
which by reason of swamp or overflow become unfit for 
cultivation are within the purview of the grant of 1850. 

See also Keeran v. Griffith, 31 Cal. 461. 
Thompson v. Thornton, 50 Cal. 142. 


The third finding of fact brings the case at bar clearly 
within these rulings. 
The State substantially engrafted the Government’s 
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definition of November, 1850, upon her act of 1858 “to 
“‘ provide for the sale and reclamation of the swamp and 
“« overflowed lands.” 

Section 2 of that act required the affidavit of an appli- 
cant to purchase to state * * * ‘that every forty- 
“ acre lot, or its equivalent subdivision, of the land sought 
“ to be purchased, is the greater part swamp or swampy, 
‘“ or subject to inundation at the planting, growing, or 
“‘ harvesting season, so as to endanger, injure, or destroy 
“the crop, taking the average season for a reasonable 
‘* number of years, prior to the date one thousand eight 
“hundred and fifty, as a rule of determination ” (Session 
acts 1859, ch. 314, page 340). 

(4) Both the Land Department and the State, therefore, 
concurred in the one and same construction, to wit, that 
the granted lands are such as are made “ unfit for cultiva- 
“ tion” because of their being swamp or swampy, or sub- 
ject to such periodical overflows as to injure or destroy 
the crops unless protected by dams and levees. 

And it is so held by the courts. | 

Keller v. Brickley, 78 Ill. 133. 
Merrill v. Tobin, 30 Fed. Rep. 738. 
Merrill ». Spencer, Id. 743. 


Here the authorities of the United States verify and 
record, in respect to this land, that it is “ subject to nun- 
“dation by the overflow of the Calaveras River and its 

“ branches, and is thus rendered incapable of being cultivated 
_« for the raising of crops, except by means of banks and le- 
“ vees, which have been erected to prevent the overflow of the 
“water during the winter and spring months.” (Finding 
ITT.) ) 

The inscription, “Subject to periodical overflow ” on 
the face of the plat admits of but one fair and reasonable 
interpretation, to wit : 
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Subject to periodical overflows of the extent, regularity, 
and frequency, and with the effect, in the return described. 

So read, the representation brings the land within the 
exact cast of the grant itself, namely, ‘ overflowed land 
“made unfit thereby for cultivation.” Thereby, and by 
force of the statutory provisions in question, the United 
States gave up all claim, if they ever had any, to the land 
thus described. | 

Reichart v. Felps, 6 Wall. 160. 


And nothing more is needed to complete the confirma- 
tion of title to the State. : 


Wright v. Roseberry, supra. 


In concluding this part of the argument it is not im- 
proper to state that the public records of the General 
Land Office in the Swamp Division show that upon the 
same marking on which the claim. of the plaintiff in error 
is founded in this case, as swamp and overflowed land, 
there have been patented to the State as swamp lands 
2,408.73 acres in the same township, and part thereof 
being in the same section as the land here involved. 

In view of these facts it is certainly strained construc- 
tion to now hold that where the Executive clothed 
with duty and jurisdiction had, on the sume marking, 
patented lands in the sume section, and the entire 2,408 
acres, both prior and subsequent to the demand of the 
State for like patent here, refusal to so patent ¢hzs land 
‘an be upheld as a just or consistent exercise of power 
(see records General Land Office, Stockton, California, 
swamp patents No.9 of April 11, 1877, and No. 11 of 
December 16, 1866). 

In San Francisco Savings Union e al. v. Irwin (28 Fed. 
Rep. 708), affirmed by this Court in 136 U.S., p. 578, upon 
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the same showing of “ periodical overflow ” rendering the 
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land therein involved incapable of producing “the ordi- 
“nary crops of the country without protecting it with 
‘‘ levees from such overflow,” the title of the State under 
the swamp grant was affirmed. The language of Mr. Jus- 
tice Field in deciding that case on the Circuit should set- i 

tle all doubt here upon the finding of the character of this — 
land appearing in the record. 


II. a 


Referring to the 2d specification of error herein, plaintiff 
maintains that the State’s surveys and plats of 1865 and 
1869, respectively, are “segregation maps and surveys” 
within the intent and meaning of the 2d clause of section 
4 of the act of July 23, 1866, and the 2d clause of section 
2488, R. S. 

(z) The Surveyor-General of the State and the County 
Surveyors are bound to fidelity and correctness in their 
performance of official duty by the obligations of an oath 
and bond, and act under all the legal sanctions by and to 
which the United States Surveyor-General and his deputies 
are bound and held. Both make record of their official 
acts. 

An act concerning the office of Surveyor-General, Ses- 
sion Laws of California, 1850, ch. 104, secs. 2,9 (pp. 
256-7). | 9 


An act prescribing the duties of County Surveyors, Id. 


ch. 67, secs. 1, 2 (pp. 170-1). , : 
_ An act concerning the official bonds of officers, Id. ch. 

21, p. 74. ,? 

Then by “ An act to provide for the sale of the swamp <a 

‘“ and overflowed lands belonging to this State,” approved mo 

April 28, 1855 (Session Laws, 1855, ch. 151, page 189), \ 


it is provided : : | | ! 


id 
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“All surveys made under the provisions of this act shall 
‘be according to instructions from the Surveyor-General 
‘ of this State, which instructions shall be as near as prac- 
“ ticable in accordance with the surveys of the public lands 
‘of the General Government.” (Sec. 12.) 


By “ An act to provide for the sale and reclamation of 
“the swamp and overflowed lands of this State,” ap- 
proved April 21, 1858 (Session Laws 1858, ch. 235, page 
198), it is provided : | 


‘“ All surveys under the provisions of this act shall be 
‘made according to the instructions from the Surveyor- 
‘‘ General and shall be made to conform to the surveys of 
‘the public lands by the General Government, except that 
“ the lands held by actual settlers shall be surveyed after 
‘‘ what is known as the geodetic method, and such geo- 
‘“‘ detic surveys shall be made to conform to the lines and 
“boundaries established by such settlers” (section 11). 


By “ An act to provide for the reclamation and segrega- 
“tion of swamp and overflowed, and salt marsh and tide 
‘“ lands, donated to the State of California by act of Con- 
‘“ gress,” approved May 13, 1861 (Session Laws 1861, 
ch. 352, page 355), it is provided: 


“The county surveyors of the several counties of this 
“State shall, immediately after the organization of the 
‘‘ Board of Commissioners, proceed to segregate the swamp 
“ and overflowed lands within their respective counties from 
“the high lands in said counties, and make complete maps 
“ of alltheswamp and overflowed lands, within their respec- 
“ tive counties, in legal subdivisions of sections and parts of 
“ sections, together with a tabular statement of all such 
‘‘ lands as have been sold by the State, and under what act 
“the same were sold, of all lands claimed and by whom 
‘“‘ claimed, and as nearly as possible by what title the same 
“are held, and file the said tabular statement in the 
“County Recorder’s Office of their respective counties, 
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‘“ also transmit duplicates of said maps to the Surveyor- 
“ General of the State : Provided, however, That it shall be 
‘“‘ discretionary with the Board of Commissioners whether 
“ land already surreyed and segregated under any former 
*‘ act for the sale and reclamation of swamp and overflowed 
‘lands shall be segregated or surveyed under this act.” 
=. 8. (ee. 19.) 

‘The Surveyor-General shall compile a general map of 
“ the State in duplicate, showing all the swamp and over- 
‘“« flowed lands of the State, which shall have been returned 
“by the county surveyors as the property of the State, 


“ together with the county boundary lines where crossing the | 


“same. He shall also enter thereon the number corre- 
“ sponding with the affidavit; he shall also compile from 
“ the testimony received and on file in his office a general 
“ schedule of the swamp lands in the State by their de- 
“ scription ; he shall also distinguish on said map the 
‘“‘ lands already sold by the State as swamp and overflowed ; 
“he shall prepare a report showing any cases in which 
“the swamp lands have been infringed upon by the 
“‘ United States Government surveys.” (Sec. 21.) 
And see section 26, /d.. 


By “An act to provide for the management and sale of 
the lands belonging to this State,” approved March 28, 
1868 (Session Laws 1867~-’68, ch. 415, page 507) it is 
provided : | 


“ All surveys made under the provisions of this act 
“‘ shall be according to the instructions of the Surveyor- 
“ General, and shal/ be made according to the rectangular 
** system adopted by the United States in the survey of the 
“ public lands, and shall conform as near as _ practicable 
.“to the lines of the public surveys: Provided, That in 
“ salt marsh or tide land surveys the Surveyor-General 
‘“‘ may order a departure from said system.” (Sec. 19.) 


And by section 16 (/d.) the Surveyor-General is re- 
quired to issue the necessary instructions in respect to 


surveys. 
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The act of April 27, 1863, entitled “ An act ta provide 
“for the sale of certain lands belonging to the State ” 
(Session Laws 1863, ch. 397, page 591), under which the 
first survey for the State was made, provides that the 
County Surveyor shall mark upon the map and record in 
the books of his office all approved surveys (Sec. 7). 

Further: ‘The Surveyor-General shall keep at his 
“‘ office complete maps of the State, so far as surveys 
“‘ have been returned to him, upon which shall be shown 
“all the lands sold by the State, and all surveys of land 
‘“ applied for which have been approved by him, showing, 
“ also, all lands for which certificates of purchase or pat- 
‘“‘ ents have been issued.” (Section 9.) 

The same officer as ex officio ““ Register of the State Land 
“‘ Office” was required ‘to keep in a well-bound set of 
“books a complete record of all swamp and over-flowed 
“Jands. * * * He shall also keep the proper plats of 
“the above-named lands, upon which plats all approved 
“ locations and surveys shall be designated by their num- 
“bers ; and when certificates of purchase or patents shall 
‘‘ have been issued, the same shall also be noted on the 
“plats. But so long as the Surveyor-General performs 
“the duties of Register, but one set of maps shall be re- 
‘‘ quired.” (Section 13.) 

And by section 27 (Id.) the Surveyor-General is au- 
thorized to issue all necessary instructions concerning sur- 
veys. 

The act of March 28, 1868 (supra), under which the 
second survey for the State was made, makes it the duty 
of the Surveyor-General as ex-officio Register “to keep 
“ separate, distinct, and complete accounts and records in 
“relation to each class of lands to which the State is or 
““may be entitled ; which accounts and records shall show 

“the number of the survey or location, the date of the 
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“ approval, the name of the locator, the description of the . 
“lands by township, range, section, and subdivision of 


“section * * * 


“He shall .also keep the proper plats of the above- 
“named lands, upon which all approved locations and sur- 
“veys shall be designated by their numbers; and when 
“ certificates of purchase or patents shall have been issued, 
‘the same shall also be noted on the plats.. But so long as 
“the Surveyor-General performs the duties of Register, 
“ but one set of maps shall be required.” (Section 3.) 

By section 18 of the same act it is provided : 


‘Tt shall be the duty of the county surveyor, immediately 
“upon his receiving an application for any survey re- 
“ quired by this act, to endorse the date of the receipt 
“ thereon, and note the same in a book to be furnished by 
“ the Surveyor-General and kept in his office for that pur- 
“‘ pose, in the regular order in which it is received, giving 
“ the name and address of the applicant and the descrip- 
“ tion of the land by township, range, section, and sub- 
‘‘ division of section, which book shall always be open for 
“ public inspection. He shall, within thirty days after re- 
“ ceiving such application if the lands are subject to sale, 
‘ complete the survey, plat, and field-notes which shall be 
" “ recorded by him in a book kept in his office for that pur- 

ose ; and duplicate copies thereof, together with a copy 
1: ae the application, shall be forwarded to the Surveyor- 
‘* General for approval. The said county surveyor shall, 
“immediately upon the receipt of an approved survey, 
“record said approval; he shall mark all approved 
“surveys upon the maps of his office, and all his said 


.“ books and maps shall at all times be open to public in- 


“‘ spection.”’ 


And section 10, of the same act, reads : 


“ Tt shall be the duty of the Surveyor-General to ex- 
amine all surveys made under the provisions of this act, 
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“ and, if found correct, approve and return the same with- 
‘“ out delay to the county surveyor making the same.” 


Thus it is seen that the State surveys were made in the 
field, by her sworn officer in charge of her lands, under 
instructions to conform, and in actual conformity with the 
Governmental system. 

It will be presumed that these officers acted in strict 
accordance with the law and the instructions, and that the 
Surveyor-General, ex officio Register of the State Land 
Office, made all the statutory entries in the records and 
on the maps in his office showing the land to be of the 

class as claimed. 
Bank of U.S. v. Dandridge, 12 Wheat. 70. 
Gonzales v. Ross, 120 U. S. 606. 


This method of State segregation in small parcels not 
exceeding 640 acres, commencing with the act of April 28, 
1855 (supra), sec. 10, has ever since been followed. 

Act of Apl. 21, 1858, supra, sec. 2. 
Act of May 13, 1861, supra, sec. 26. 


That the State held these surveys of small parcels to be 
surveys of segregation is clearly declared in the cited sec- 
tion 19 (supra) of the last-named act, wherein the Legisla- 
ture says: 


“ Provided, however, That it shall be discretionary with 
“ the Board of Commissioners whether land already sur- 
* veyed and segreguted under any former act for the sale 
‘‘ and reclamation of swamp and overflowed lands shall 
“ be resegreguted or surveyed under this act.” 


So, again, Congress recognized by the act of July 23, 
1866, surveys of this class as segregation surveys. 

The proviso in section 4, referring to surveys “ made by 
‘‘ said State,” declares : 
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“ That in segregating darge bodies of land, notoriously 
“and obviously swamp and overflowed, it shall not be 
‘‘ necessary to subdivide the same, but to run the exterior 
* lines of such body of land.” 


The statute had in view every segregation survey for 
dispensing with (as it does) subdivisions “ of large bodies,” 
it impliedly sanctions the surveys of smad/ bodies wherein 
the subdivision rule must have been observed. 

And this applies, as well, to the 2d clause of sec. 2488 
(Rev. Stat.) 

The two second clauses in question, in effect (to the end 
that titles be quieted), render the State’s record as decisive 
against the General Government as is the Government’s 
own record of the same fact referred to in the several first 
clauses hereinbefore considered, except that as a condition 
precedent to the operation of the second clauses “the 
“State surveys must conform to the system of surveys 
“‘ adopted by the United States.” In every case wherein 

the State survey accords with that system these provisions 
render the field-notes of the Surveyor-General of the State, 
and his maps based thereon, as conclusive of the character 
of “swamp and overflowed” as are the field-notes and 
maps of the like officer of the United States. 

For land in other conditions, to wit, where the State’s 
survey is not on that system, or where there has been no 
township survey by the United States or the State, shall 
“‘ claim as swamp and overflowed any land not represented 
‘“‘ as such upon the map or in the returns of the surveyor,” 
the statutes provide special remedies in their respective 3d 
and 4th clauses. 

It was nothing new in the administration of this grant 
to recognize the State’s record and map as the rule of de- 
cision (United States v. Louisiana, 123 U. S. 37); and 
Congress imparted to it, in respect to California, the form 
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of an enactment with an added property of conclusiveness 
against the Government. 


ITT. 


The court also erred in holding that the action of the 
Commissioner and United States Surveyor-General was 
an indispensable prerequisite to the claimed confirmation 
of the said several second clauses. 

It is not questioned that these surveys conform to the 
Governmental system, aud that fact is established by the 
record accredited by Congress—the State’s “segregation 
‘* maps and surveys.” 

The duty of examining these and of correspondingly 
reconstructing the Government’s plats is imposed upon the 
Surveyor-General by order of the Commissioner. The 
Department has repeatedly said that when that duty is 
performed, the second clause is, to all intents and pur- 
poses, a confirmation. : 

“Swamp Lands in California,” supra. 
Central Pacific Railroad v. State of California, 4 
Copp’s Land Owner, 150. 


In the latter case it is said by the Secretary of the In- 
terior : 


“ Tam of the opinion that this clause confirms absolutely 
‘“‘ to the State all lands not in a state of reservation, which 
“ had been segregated by her priar to July 23, 1866, if 
“‘ the State surveys were made on the rectangular system, 
“‘ whether the lands had been surveyed by the United 


“ States or not, or whether they were swamp or dry 
“ Jands.” 


These opinions, of themselves not controlling, do yet 
serve to show the Department’s appreciation of the impor- 
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tance and value to the State of official performance of the 
given statutory duty. 

But the right of the State vests upon the fact of the 
statutory segregation, and is not dependent upon the act 
or the omission of the Commissioner or his subordinates. 

The principle, to wit, that “that which ought to have 
‘“‘ been done is to be regarded as done in favor of him to 
‘‘ whom and against him from whom performance is due,” 
should be and has been interposed for the conservation of 
the rights of the State. 

The State took possession of this land, if not before, 
certainly after the passage of the act of July 23, 1866, and 
then resurveyed and sold it. This second survey of 1869 
(Finding V) was and is unquestionably on “the rectangular 
“ system.” Every other form of survey was expressly in- 
hibited by section 19 of the act of March 28, 1868 (supra), 
by authority of which this survey was made. Section 
2488 (Rev. Stats.) took effect upon the premises in con- 
troversy more than two years in advance of the defendant's 
settlement of April, 1876. 

No obligation or duty, statutory or otherwise, demanded 
of the State any action whatever. There is no limitation 
as to time of performance by the Commissioner and Sur- 
veyor-General, and the duty of performance is perpetual. 

Ryan v. Carter, 93 U.S. 78, 82. | 
Glasgow v. Hortiz, 1 Black. 595--602. 
Wright ». Roseberry, supra. 

United States v..Louisiana, supra. 
Miller v. Tobin, 16 Pac. Rep. 161. 
Johnson v. Ballou, 28 Mich. 379. 


“That is certain which can be made certain.” The 
State’s record certifies the lands segregated by her on the 
rectangular system as being or claimed to be “ swamp and 
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“ overflowed.” Ifthe Surveyor-General of the United States 
had looked at that record he must have found this tract 
in the prescribed condition entitling it to a certificate of 
confirmation. It is sufficient, however, that the land be 
thus identified ; the State takes the benefit of the statute 


without certification. 


Wright v. Roseberry, supra. 
Stockton v. Williams, 1 Doug. (Mich.) 546. 


In any view this land was in a condition entitling it to 
complete confirmation. Action by the Commissioner and 
Surveyor-General must have so resulted. The State had 


- actual possession in the only mode by which she could 


take and keep it. She had a right to the possession, and 
that right was transferred to her purchaser and remains 
with him. No shadow of right was initiated by the entry 
and occupancy of the defendant in error. It was a naked, 
unlawful intrusion upon land which was then, and still is, 
in a stute of reservation even though the prescribed ex- 
ecutory, or rather ministerial, duties of these officers be 
essential prerequisites to the investiture of the State with 
the legal title. 
And for and upon the reasons and authorities above 
cited, the court erred in its conclusion of law against 
title in the plaintiff, through the State, by operation of 
the said several second clauses. 

Rev. Stats. U. S., sees. 2258, 2271. 

Hedley v. Leonard, 35 Mich. 72. 

Houghton v. Commrs. State Land Office, 23 Mich. 270. 

Looney v. Bagley (Tex.), 7S. W. 360. 

Wensor v. O’Connor (Tex.), 8S. W. 519. 
Doolan v. Carr, 125 U.S. p. 618. | 
“Review of the Swamp Land Laws and the Swamp 

‘“ grants to Minnesota,” 4 Copp’s Land Owner, 149. 

Miller v. Tobin, supra. 
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The right of the State is prior in time, and is not lost or 
forfeited by the delay of the Federal officers, without fault 
on her part. 

McCreery v. Haskell, 119 U. S. 327. 
Crowley v. State of Oregon, 7 Copp’s Ld. Owner, 28. 
Martin v. Marks, 97 U.S. 346. 


IV. 


The finding of the Surveyor-General, affirmed by the 
Department of the Interior, against “swamp and over- 
“flowed” in 1881, is not an element for consideration. 

The inquiry as to character of land was not within the 
jurisdiction or power of the Department—because : 

Ist. The return of swamp and overflowed by the United 
States survey was, 2pso facto, conclusive as to character. 

2d. The order for said inquiry was made more than 
twelve years after the first, and more than eight years 
after the second segregation survey by the State, of which 
several surveys the Department 7s chargeable with notice. 

There was no power or authority to hold an investigation 
and determine the character of the land by ¢estzmony 
without having first examined the State’s “segregration 
‘‘maps and surveys,’ which duty was never performed. 

3d. After the passage of the act of July 23, 1866, and 
the Revised Statutes of June 22, 1874, their prescribed 
(Findings XVII, XVIII.) | 
mode of identifying the lands of the grant coming within 
the scope of these provisions supersedes every pre-existing 
mode, including action thereon by the Secretary of the 
Interior. | 

4th. At the time of issuing the order for the investi- 
gation as to character the case was not one within the 
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4th clause of the 4th section, and neither the Commissioner 
nor the Secretary had authority or jurisdiction to make 
the order. 

Sth. When there is no power or authority vested by law 
in Officers or agents, no void act of theirs can be cured by 
aid of the doctrine of estoppel. 

2 Herman on Estoppel, 1365. 

Wright v. Roseberry, supra (p. 512). 
Crowley v. State of Oregon, suprw. 
Zottman v. San Francisco, 20 Cal. 96. 
Martin v. Zellerbach, 38 Cal. 300. 


V. 


The patent of the United States to the defendant did 
not confer upon him a right of possession, for that right 
had been previously passed by the United States to the 
plaintiff's grantor (Noyes v. Mantle, 127 U.S. 354), and 


her certificate and patent vested it in the plaintiff. 

It is respectfully submitted that the judgment should be 
reversed, with directions for the entry of judgment by the 
court below for the plaintiff. 

A. T. BRITTON, 
A. B. BROWNE, 
Attys. for Plaintiff in Error. 
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IN THE 


Supreme Court of the Enited States. 


October Term, 1890. 


T. P. Heatu, Plaintiff in Error, 


vs. No. 528. 


M. T. Wauiacr, Defendant in Error. 


IN ERROR TO THE SUPREME COURT OF THE 
STATE OF CALIFORNIA. 


Brief for Defendant in Error. 
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STATEMENT. 


The action is ejectment, or the quivalent action under 
the California practice. The plaintiff relies upon a claim 
of title under the general swamp-land grant, so called, 
of September 28, 1850 (9 Stat., 520), and the special act 
applicable only to California, relating in part to that 
subject, of July 23, 1866 (14 Stat., 218, section 4). There 
is no pretense that any certification, patent or other 
evidence of title ever issued, from the United States to 
the State for the premises, and the claim of title rests 
solely wpon the proposition that there was a grant in 


2 


presenti by the statutes above referred to, and that under 


the facts the land in question was embraced within such 


grant. | 

The defendant relies upon a patent of the United 
States issued to him under the pre-emption laws of the 
United States, after previous full compliance on his part 
with all the requirements of such laws. 

Prior to the issue of said patent to defendant in error, 
a formal claim by the State and by the plaintiff in error 
under the State, to said premises under said legislation 
of Congress, had been presented to the Commissioner of 
the General Land Office, had been by him rejected as in- 
valid, had been taken by appeal to the Secretary of the 
Interior and had been rejected by this last named officer 
upon hearing and determination of such appeal. These 
proceedings were taken and occurred in a regular and 
formal hearing or trial, before the Surveyor-General of 
the United States for the State of California, pursuant to 
an order of the Secretary of the Interior, to determine 


the character of the premises as swamp and overflowed | 


or otherwise, under the fourth clause of the fourth sec- 
tion of said act of July 23, 1866, and after a decision of 
said Secretary, affirming the right of the State to such a 
hearing, upon an appeal by the State from a decision of 
the Commissioner refusing the same. Of the trial so or- 
dered and held, all parties had notice, formal trial of the 
question ensued, the Surveyor-General decided that the 
land was not in fact swamp and overflowed on the 28th 
day of September, 1850, and this decision was thereafter 


affirmed by the Secretary of the Interior and the land 


awarded to the defendant in error under the pre-emption 
law. Thereupon said defendant, after perfecting his 
claim, entered the land and, as above stated, received 
letters-patent therefor. (Findings, X, XI, XII, XIII, 
XIV, XV, XVI.) 3 

Counsel for plaintiff in error are understood to further 
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rely upon title claimed to be established under the first 
and second clauses of the fourth section of the act of July 
23, 1866. The facts upon which such claims are based 
will be noticed herein as the points are reached for dis- 
cussion. 

The judgment in the trial court was for defendant in 
error. This judgment was: affirmed by the Supreme 
Court of the State, and the case thereupon reached this 
Court upon writ of error. 


> 
— 


BRIEF. 


.It was formerly doubted whether, in this form of ac- 
tion, suit could, be maintained upon any title not evi- 
denced by some certificate or patent issued by the United 
States after determination that the land was of the char- 
acter embraced by the grant. Under recent decisions of 
the court, however, it must now be admitted that in 
cases where the proper authorities of the United States 


have failed, neglected, or refused to identify and set apart 


the tracts granted, the State is not concluded or preju- 
diced thereby ; that in an action of ejectment under such 
circumstances suit can be maintained by showing that 
the land is of the character contemplated by the grant, 
and that for this purpose parol testimony as tu the fact 
is admissible. | 

Wright v. Roseberry, 121 U.S., 488. 

San Francisco Savings Union v. Irwin, 1386 2., 


078. 


‘These cases go to the extent above stated, and no fur- 
ther., In Wright v. Roseberry, which was simply affirmed 
without comment in the exactly similar case in 136 U.S., 
the court below, the Supreme Court of the State, had 
admitted the patents of the defendant, and held that for 
want of a certificate as evidence of title from the United 


4 


States no title ever vested in the State, and that she 
could not therefore convey a title to plaintiff upon 
which ejectment could be maintained. This was the 
point raised by the writ of error, considered and decided. 
There was no segregation of identification of the tracts 
by the United States, and no adjustment of rights as 
between the State and those claiming adversely. The 
exact question is thus stated by Mr. Justice Field in 
delivering the opinion of the court (page 494): 

“For want of such certificate, the court decided that 
the title to the demanded premises never vested in the 
State, and that she could not convey a title to the plain- 
tiff upon which he could maintain an action of eject- 
ment against persons in possession under patents of the 
United States. This ruling constitutes the alleged error 
for which a reversal is sought.” 


And after an elaborate review of the whole case, em- 
bracing what is probably the most learned, thorough, 
and perfect, as well as most interesting history of the 
swamp-land grant of 1850 extant, with reference to the 
cases considering and construing it, the learned justice 
thus announces the judgment of the court (page 521): 


“For the error in holding that the certificate of the 
Commissioner was necessary to pass the title of the de- 
manded premises to the State, the case must go back for 
a new trial, when the parties will be at liberty to show 
whether or not the lands in controversy were in fact 
swamp and overflowed on the day that the sw: imp-land 
act of 1850 took effect.” 


But in the consideration of the case the question of 
the effect and identification of lands under like circum- 
stances by the United States, instead of a neglect or 
a refusal to so identify them, was considered and decided. 
On this point the learned justice said (page 500): - 


“When identified, the title would become perfect as of 
the date of the act. The patent would be evidence of 
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such identification and declaratory of the title conveyed. 
It would establish definitely the extent and boundaries of 
the swamp and overflowed lands in any township, and 
thus render it unnecessary to resort to oral evidence on 
that subject. It would settle what otherwise might always 
be a mooted point, whether the greater part of any legal 
subdivision was so wet and unfit for cultivation as to 
carry the whole subdivision into the list. The determi- 
nation of the Secretary upon these matters, as shown by 
the patent, would be conclusive as against any collateral 
attacks, he being the officer to whose supervision and 
control the matter is especially confided.” 


And again (page 509): 


“The result of these decisions is that the grant of 1850 
is one in presenti, passing the title to the lands as of its 
date, but requiring identification of the lands to render 


. the title perfect; that the action of the Secretary in iden- 


tifying them is conclusive against collateral attack, as 
the judgment of a special tribunal to which the deter- 
mination of the matter is intrusted; -but when that off- 
cer has neglected or failed to make the identification it 
is competent for the grantees of the State, to prevent 
their rights from being defeated, to identify the lands in 
any other appropriate mode which will effect that object. 
A resort to such mode of identification would also seem 
to be permissible, where the Secretary declares his ina- 
bility to certify the lands to the State for any cause other 
than a consideration of their character.” 


It thus appears that according to the latest decisions of 
this court on the subject the segregation of the swamp 


_and overflowed lands in any particular township or sec- 


tion of country, and certainly of any particular tract, 
from the lands not swamp and overflowed is conclusive ; 
that the right of the State to show the real character of 
the lands is confined to cases where this has not been 
done, and that resort to any other method of identifica- 
tion, 2. e., parol testimony, is not permissible when certi- 
fication is refused for cause based upon “ consideration 
of their character.” 


In other words, this recent adjudication by the court 
is simply a reaffirmance of the many preceding cases 
involving consideration of this and other like conditions, 
holding that the decisions of the land department, 
acting in the line of its jurisdiction in the ascertainment 
of any question of fact, 7. ¢., the character of land as fall- 
ing within or without the descriptive terms of a grant, 
are conclusive in all subsequent proceedings. 

The land department is a tribunal of a quasi-judicial 
character appointed by Congress to decide certain ques- 
tions relating to the public lands, and its decisions upon 
matters of fact within its jurisdiction, in the absence of 
fraud or imposition, is conclusive everywhere else. To 
this extent its decisions are judgments of a court of 
competent jurisdiction, and conclude all parties and 
priories. | 

Johnson v. Towsley, 138 Wall., 72. 
Warren v. Van Brunt, 19 ib., 646. 
Shepley v. Cowan, 91 U.S., 330. 

Moore v. Robbins, 96 zb., 5380. 

Marquiz v. Frisbie, 101 tb., 473. 

Vance v. Burbank, ib., 514. 

Quinby v. Conlan, 104 tb., 420. 

St. Louis Smelting Co. v. Kemp, tb., 686. 
Steel v. St. Louis Smelting Co. 106 ib., 447. 
Baldwin v. Starks, 107 ib., 463. 

Lee v. Johnson, 116 7b., 48. 


_ And in Steele v. The Smelting Company (supra, page 
450) the Court expresses “ unpleasant surprise” that its 
many decisions upon this point should be overlooked. 
In the case of the United States v. Minor, 114 U.S. 
233, the court points out the exact line of cases to which 
this doctrine applies, at least so far as the United States 
is concerned. Itapplies in the language of the Court (p. 
243), to cases: 
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“Where a contest between individuals, for the right to 
a patent to public lands, has been brought before those 
officers and both parties have been represented and had 
a fair hearing ;” 


And the court thereupon adds: 


; “Those parties are concluded, as to all the facts thus in 
issue, by the decision of the officers.” 


Applying this clear law to the case at bar and it fol- 
lows that the decision of the Secretary of the Interior 
recited in Finding XIV, is absolutely conclusive of the 
present case. The proceeding was a formal contest be- 
tween the State and the defendant in error ordered by 
the Secretary of the Interior, under a clear provision of 
the act of 1866, upon the application and appeal of the 
State herself after a refusal of the Commissioner of the 
General Land Office to accord her such a hearing. It 
was a formal trial for title to public land, involving a 
single question of fact, to wit, the character of the land 
as swamp and overflowed or otherwise. All parties in- 
terested were duly notified ; they were brought before the 
Surveyor-General, the officer authorized to hear and deter- 
mine the matter by the act of 1866, subject to the review 
of the Commissioner and under general laws, the Secre- 
tary of the Interior; they were represented and had a 
fair hearing, and the final decision of the Secretary was 


that the land in controversy was not swamp and over- 


flowed, did not inure to the State, and that the claim 01 
the defendant in error was good and valid. And this 
decision thereupon became, and was, further evidenced 
and declared by the issuance of letters-patent to the 
defendant in error. 

We submit that this judgment of the Secretary is 
absolutely conclusive in the case at bar upon the State 
and her privy, the plaintiff in error, and that the judg- 
ment of the Supreme Court of the State should, on this 
ground alone, be affirmed. 
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But it is claimed that the act of July 23, 1866 (14 Stat., 
218), adds something to the dignity of the title set up 
under the State. Indeed, this seems to be the main reli- 
ance of counsel for plaintiff inerror. A brief examina- 
tion of that act in connection with the findings will show 
that here, as under the general provisions of the act of 
1850, the plaintiff in error has no title. 

The parts of the act of 1866, relied upon are the first 
and second clauses of the fourth section. As originally 
commenced the action evidently contemplated some 
claim of confirmation by section one, but any such pre- 
tension is fully disposed of by the case of Wright v. Rose- 
berry (supra), and claim of counsel in this court is limited 
to the clauses of section four above referred to. 


FIRST CLAUSE OF SECTION 4; ACT OF 1866. 
The first clause of section four is as follows: 


“And be it further enacted, That in all cases where 
township surveys have been, or shall hereafter be, made 
under authority of the United States, and the plats 
thereof approved, it. shall be the duty of the Commis- 
sioner of the General Land Office to certify over to the 
State of California, as swamp and overflowed, all the 
lands represented as such, upon such approved plats, 
within one year from the passage of this act, or within 
= year from the return and approval of such township 
plats.” 


And section 2488 of the Revised Statutes, re-enacting 
this provision, reads as follows: 


“It shall be the duty of the Commissioner of the Gen- 
eral Land Office to certify over to the State of California 
as swamp and overflowed lands, all the lands represented 
as such upon the approved township surveys and plats, 
whether made before or after the 23d day.of July, 1866, 
under the authority of the United States.” 


The claim is that by virtue of these statutes, and upen 
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the assumption that the land in question is represented 
upon some survey or plat.as swamp and overflowed land, 
title has so passed to the State as to be available to the 
plaintiff in the case at bar, and apparently to support 
this claim the decision of the court in Wright v. Rose- 
berry (supra) is cited. 

This position is untenable. Even if the land be so 
represented upon some survey and plat neither the stat- 
ute itself nor the decision in Wright v. Roseberry works 
any such result. The statute simply provides that in 
such case it shall be the duty of the Commissioner to cer- 
tify the lands to the State. The decision of the court 
simply says that while it is the province and the duty 
of the land department to segregate or designate swamp 
lands according to the rule of this statute, and that if so 
designated the departmental decision will conclude the 
question, yet, that if the land department has failed to 
do this, then parol evidence is admissible to so designate 
the lands. As under the original act of 1850, jurisdic- 
tion vests with the department to determine the fact 
necessary to designate the land as swamp and overflowed 
or otherwise, so under this clause of the act of 1866 juris- 
diction vests in the department to determine whether the 
land is so represented on any survey or plat; and even 
if it appeared that this action of the department had 
been neglected or refused, the decision in Wright v. 
Roseberry would simply make parol evidence of the fact 
admissible at the trial. There is no such question in the 
case at bar. In fact, testimony on the point was admit- 
ted and is recited in the findings. | 

The act of 1866, so far as this provision is concerned, 
simply engrafted upon pre-existing law, a new rule of 
evidence, to guide the land department in designating 
or. identifying lands inuring to the State. Wheras 
under the act of 1850, it was without a rule of evidence, 
the act of 1866 gave it such a rule, to wit, that whatever 
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had been designated upon the public plats as swamp and 
overflowed should be certified to the State. But the juris- 
diction to determine what such plats showed still re- 
mained with the Government, and it was only on failure 
to exercise that jurisdiction that the State was permitted 
to show the fact, in a suit of ejectment, by testimony. 
The land department did exercise that jurisdiction and 
by the Secretary’s decision of February 25, 1881 (Find- 
ing XIV), necessarily embracing and covering this phase 
of the case, decided adversely to the State. This decis- 
ion of the Secretary, under the authorities cited, is con- 
clusive also of the fact that no survey or plat so designated 
the land. | 

But even if this were otherwise, and the court is now 
at liberty to look into the facts to determine whether any 
survey or plat so designated the land and thereupon de- 
cide whether title is in the State for the purposes ‘of this 
suit, the record shows that no survey or plat ever so 
designated the land. 

The language of the act is entirely clear and unam- 
biguous. It declares that it shall be the duty of the 
Commissioner to certify over such land, and necessarily 
only such land, as were represented as “ swamp and over- 
flowed.” This is an entirely plain command. Its com- 
plete execution required only an inspection of the plat. If 
that inspection showed any lands to which the above- 
quoted designation had been applied, then such land 
was to be certified. No other designation or appellation 
is embraced, and none other authorized any certification. 
When those words were found on the. plat the land was 
embraced, not otherwise. 

The finding is that the only official plat in existence 
of this township was the plat of 1865 (Finding I), which 
plat exhibits a large compact body of land, colored blue, 
across which was written the words “land subject to peri- 
odical overflow.” The field notes of this survey note, ‘at 
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intervals, six points where the surveyor crossed “sloughs ” 


(Finding II). In the descriptive field notes the land col- 
ored blue is represented as subject to inundation by the 
overflow of the Calaveras River and its branches, and 
as thus being rendered incapable of cultivation for crops, 
except by means of banks and levees which had been 
erected for that purpose (Finding III). There is no 
finding as to periodicity in respect to this overflow, or 
whether it occurred every year or whether the banks 
and levees by which it was prevented were recent or 
ancient. 

It is thus seen from the findings that no plat contained 
any designation of the tract in question as “swamp and 
overflowed.” The words prescribed by the act of 1866, 
the presence of which would alone authorize a certifica- 
tion, are wholly absent. The plat in question is not 
within the descriptive terms of the: act, and is not coy- 
ered by the remedial provision. 

It is no answer to this proposition to say that the lan- 
guage used is equivalent or synonymous with “ swamp 
and overflowed,” even if that were true. Congress was 
legislating advisedly upon this subject. _It was enacting 
a remedy of great liberality to the State: It was giving 
it the benefit of a certain technical designation found on 
some of the Government plats, and allowing that desig- 
nation to control the segregation of the land. It had in 
view the well-known fact that many plats contained that 
particular designation, that many others did not, and 
that many contained other designations and other nota- 
tions. From the general mass it selected this particular 
class, embraced none of the others, and declared that the 
class selected should be entitled to certification. By 
every legitimate rule of construction all other classes 
were necessarily excluded. i 

Nor is it any answer to say that, if this is true, Con- 
gress adopted an unknown, arbitrary rule. As matter of 
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y. It followed the 
exact language of the act of 1850, of all acts supplement- 
ary thereto or amendatory thereof, and it was in conso- 
nance with the rule of decision under those acts by the 
land department. But even if this were otherwise, Con- 
gress had the right to establish a purely arbitrary rule 
and having done so it must be respected and obeyed. 

The adroit contention of counsel for plaintiff in error 
avoids this plain feature of the case and assumes, as if 
conceded, the proposition that the statute does not mean 
what it plainly says but that on the contrary it covers, 
not only lands so designated but also other tracts covered 
by other designations, if those other designations can be 
construed as giving the land a wet or swampy character. 
That is the sum and substance of the argument. We 
deny that this is even plausible and assert on the con- 
trary that descriptive terms cannot be thus imported into 
the statute; that when the statute says the lands must 
be designated as “swamp and overflowed,” that lan- 
guage and none other fills the requirement, and that a 
designation as “lands subject to periodical overflow,” or 
as subject to inundation, or as crossed at points by sloughs, 
or as incapable of cultivation without banks or levees, 
is not within the descriptive terms. Congress did not 
say that lands shown to be wet, or subject to inundation, 
or intersected by sloughs or incapable of cultivation ex- 
cepted when protected by levees, should be certified, or 
that lands so designated should be certified, but on the 
contrary that the Commissioner should certify lands 
designated by an entirely different appellation, “swamp 
and overflowed.” No lands not so designated are within 
the act. 

But even if it be conceded that the act embraces every 
elass of descriptive words, the meaning of which, is 
“swamp and overflowed,” yet the words of the designa- 
tion in the case at bar, do not import or convey such 
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meaning. “Swamp and overflowed ” lands, in the ordi- 
nary acceptation of those terms in common parlance, are 
those permanently wet and covered by, or saturated with 
water, not lands that once in a while, by sudden inuada- 
tion, in varying and uncertain periods, are covered by 
an immense body of water which temporarily prevents 
use or occupation. The former is “swamp” and the 
latter “inundated,” lands. One is a permanent char- 
acter given to the land, by fixed and unchanging con- 
ditions; the other is the temporary effect of sporadic 
natural operations, changing in no degree the character 
of the land and only removing it temporarily from its 
natural use as high and dry agricultural ground. The 
latter class of lands need no “ reclamation,” the: under- 
lying idea and consideration of the swamp grant. It 
simply needs protection from sporadic operations of na- 
ture at long and varying intervals. Reclamation means 
changing the character from one class to another; in the 
case at bar no change of nature’s handiwork is necessary. 
What nature has already done simply needs protection 
from accident. 

For example: Everyone knows that one of the might- 
iest rivers on earth, the Nile, overflows its banks in reg- 
ular and successive intervals, creating thereby a country 
of unsurpassed fertility and agricultural productiveness. 
Did any one ever claim that its banks were swamp? 


The Mississippi is protected for hundreds of miles by 


banks and levees. Does anyone ‘assert that the lands 
which otherwise would be reached by its irregular inun- 
dations, would be, without such protection, swamp? 

As in common parlance and ordinary use, so in re- 
spect to technical use in the land jurisprudence of this 
country, lands subject to periodical inundations have 
never been understood to be swamp or classed as such. 
The cases cited by counsel for plaintiff in error do not 
sustain the proposition they advance in this regard, and 
authorities to the contrary are abundant. 
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The practical value, in the case at bar, of extended 
references to departmental adjudications on this point, 
may well be doubted. The court will, perhaps, accept 
them as of some persuasive authority, but it is probably 
safer to assume that they will assist the court more by 
way of departmental history than as authorities. 

We content ourselves, therefore, in reply to the brief 
of our opponents, by inviting attention to the fact de- 
-terminable upon the slightest examination, that in none 
of the few cases cited does the department hold that 
lands situated as are those in the case at bar, are swamp 
or pass under the grant. And we supplement this by a 
reference to the following cases wherein the Secretary in 
respect to lands within this very township, including 
that involved in the case at bar, held and decided that 
the lands were not designated as swamp and overflowed, 
and did not inure to the State under the grant of 1850, 
or the statute of 1866: 

Wallace v. State of California, 5 Copp. L. O., 22. 
State of California v. United States, 3 L. D., 521. 
Same on Review, 4 7b., 371. 

State of California v. Fleming, 5 L. D.,.37. 


In Wallace v. The State (supra) involving the very land 
here in question, being the identical decision referred to 
in Finding XIII, Secretary Schurz said (pages 22, 23): 


“The first clause of the said fourth section of the act of 
1866 provides that, in cases where the townships had been 
surveyed by the United States and the plats approved, 
the lands returned as swamp and overflowed were to be 
certified to the State without further action; hence no 
hearing as to the character of the land is necessary. , 

“In the case under consideration, however, the town- 
ship was surveyed by the United States prior to July 23, 
1866, and the land is returned by the Surveyor-General 
as subject to ‘periodical overflow,’ and not as ‘swamp 
and overflowed,’ as provided in the statute; hence, i¢ 2s 
not subject to certification to the State by virtue of the return 
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of the Surveyor-General. The State, however, claims the 
° land as swamp. A question is thus rajsed as to the cor- 
rectness of the return of the officer, and a hearing Is re- 
quested that the facts in the case may be ascertained. I 
find nothing in either the act of September 28, 1850, or 
r July 23, 1866, which debars the State of this right; on 
the contrary, it is expressly guaranteed in the fourth clause 


In California v. United States, on review, 4 L. D. supra, 


; of the fourth section above quoted.” : 
In State of California v. United States, 3 L. D., supra, ; 
involving a section cornering on that here in part in- 3 
‘ volved, Acting Secretary Muldrow, after referring more = 
: fully to the field-notes of the survey than the same are q 
| ; shown in the case at bar and deciding therein that the y 
Sp land was clearly not swamp and overflowed, added the a 
| ; following (page 524): i 
2 See “Again, the approved plat of survey of this township . 
. and the return of the deputy have been passed upon by é 
4 : this Department in the case of Wallace v. State of Cali- 4 
; fornia, 5 C. L. O., 22; involving the N. W. } of section 28, | 
. . which corners upon the section embracing the land in | 
F controversy. In that case it was held that ‘the town- t 
; ship was surveyed by the United States prior to July. 23, - 
1866, and the land is returned by the Surveyor-General ff 
as subject to ‘periodical overflow,’ and not as ‘swamp tT 
: and overflowed,’ as provided in the-statute, hence it 1s 1 
: not subject to certification to the State by virtue of the f 
‘ return of the Surveyor-General.” f 
6 ES 


Secretary Lamar said (page 371): 

' “There can be no question that the returns of the 

‘ Surveyor-General did not represent said land as swamp 

’ and overflowed within the meaning of the act of Sep- b 
: tember 28,1850. In addition to the adjudication of this 4 
: Department in the case of Wallace v. The State of Cali- 

‘ fornia, 5 C. L. O., 22, in which it was expressly held that 


the land in said township was not subject to certification 
to the State by virtue of the return of the Surveyor- 
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General, United States Deputy Surveyor Wallace testified 
at the hearing as follows: 

“Q. ‘Did you consider this land in question swamp 
land at the time you made that survey ?’ 

“A. ‘No. I considered those distinct from swamp lands. 
If they had been swamp lands I should have entered it 
so in my notes.’” 


And in California v. Fleming, 5 L. D., supra, involv- 
ing land in the same section here in part in question, 
Secretary Lamar said (page 38) : 


“The lands in controversy were returned by the ae 
veyor-General, as ‘lands subject to periodical overflow,’ 
and hence, were not subject to certification to the State, 
by virtue of the return of the Surveyor-General.” 


We have thus four separate and distinct adjudications 
by two different Secretaries, one of whom is now an hon- 
ored member of this court, and one Assistant-Secretary, 
all holding and deciding that the identical return and 
designation here in question, was not a designation of 
the land as “swamp and overflowed” and that such 
lands did not pass to the State, either under the grant 
of 1850, or the act of 1866. We submit, that, without 
further reference to adjudications of the Department in 
other cases, these decisions are absolutely conclusive, as 
to the position and rulings of the land department on 
the question here presented. 

In conclusion of this branch of the case and in answer 
to the statement, outside of the record, found upon page 
15 of our opponent’s brief, that 2,408.73 acres of lands 
included in this same marking have been patented to 
the State as swamp, we take the liberty to say that a 
greater quantity of lands so marked are shown to have 
been denied the State and patented to agricultural 
claimants. And, if further pursuit of this subject is 
excusable, we venture to assert that the dispositions to 
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the State, above referred to, were made ex parte and un- 
advisedly, while those made to agricultural claimants 
were after full investigation and in conformity to the 
principles of law announced in the decisions above cited. 

We submit that upon both reason and authority there 
was no designation of this land as swamp and overflowed 
upon any survey or plat, and that the first clause of sec- 
tion four of the act of 1866 has no application. 


SECOND CLAUSE OF SECTION 4; ACT OF 1866. 


The second clause of the act of 1866 is in the following 


- words: 


_“The Commissioner shall direct the United States Sur- 
veyor-General for the State of California to examine the 
segregation maps and surveys of the swamp and over- 
flowed lands made by the State, and when he shall find 
them to conform to the system of surveys adopted by the 
United States, he shall construct and approve township 
plats accordingly and forward them to the General Land 
Office for approval.” | 


The proposition is that under the facts found in the 
case at bar a segregation map had been made by the 
State showing the land in question to be swamp and 
overflowed; and although there is no pretense that the 
Commissioner ever directed the United States Surveyor- 
General to examine said alleged map, or that such al- 


- leged map was ever submitted to the United States 


Surveyor-General for his examination, or that he ever 
examined the same, or that from it he ever constructed 
any plat, yet it is said that under this clause perfect title 
vested in the State, and that ejectment can be maintained 
thereon. 

At the outset of the discussion of this point three propo- 
sitions, we think, are enforced by their mere statement. 


First. The clause in question is not operative in any 
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case until the State, in some way, presents to the Com- 
missioner or the United States Surveyor-General for ac- 
tion a map claimed to be a segregation map of swamp 
and overflowed land. It cannot be supposed that the act 
charged the Surveyor-General, under general directions 
of the Commissioner or otherwise, with the duty of him- 
self hunting up from the hundreds of different deposi- 
tories all the segregation maps prepared by various 
officers under State laws, and upon his failure to do so, 
operated itself, proprio vigore, to vest title. It was the 
obvious duty of the State, in some way, to present the 
segregation maps to the authorities cf the United States 
for action. There is no pretense of any such action in 
the case at bar.. 

Second. When so presented the act conferred upon the 
Surveyor-General the jurisdiction, under direction of the 
Commissioner and Secretary, to hear and determine the 
question whether the segregation survey conformed to 
the system of surveys adopted by the United States. His 
decision upon that question, under the authorities here- 
inbefore cited, would. be conclusive even in the courts. 
The State cannot avoid that jurisdiction by failing to 
present its claims under segregation surveys, and then 
insist on the benefit of the act exactly as though it had 
invoked the jurisdiction and had obtained an adjudica- 
tion in its favor. 


Third. If the question of segregation survey can be 
now raised at all, the decision of the Secretary adverse 
to the State, recited in Finding XIV, is absolutely con- 
clusive of the question against the State. 


Proceeding to the consideration of the question whether 
any such map ever existed, we submit, with the utmost 
confidence, that no map, by any possibility to be classed 
as a “segregation” map, within the meaning of the act 
of 1866, was ever made by the State. 
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In the enactment of this provision Congress had in 
view the fact that under previous legislation of the State 
such things as segregation maps were in existence. It 
was these maps and none other that Congress intended 
should be examined and, under certain contingencies, 
should be adopted by the United States. The legislation 
of the State, and the only such legislation then in exist- 
ence, was the act of May 13,1861 (Session Laws of 1861, 
Ch. 352, page 355). That act provided: 


“The county surveyors of the several counties of this 
State shall, immediately after the organization of the 
Board of Commissioners, proceed to segregate the swamp 
and overflowed lands within theirrespective counties from 
the high lands in said counties, and make complete maps 
of all the swamp and overflowed lands, within their respec- 
tive counties, in legal subdivisions of sections and parts of 
sections, together with a tabular statement of all such 
lands as have been sold by the State, and under what act 
the same were sold, of all lands claimed and by whom 
claimed, and as nearly as possible by what title the same 
are held, and file the said tabular statement in ‘the 
County Recorder’s Office of their respective counties, 
also transmit duplicates of said maps to the Surveyor- 
General of the State: Provided, however, That it shall be 
discretionary with the Board of Commissioners whether 
land already surveyed and segregated under any former 
act for the sale and reclamation of swamp and overflowed 
lands shall be segregated or surveyed under this act. 
7 *  * ec, 19) 

“The Surveyor-General shall compile a general map 
of the State in duplicate, showing all the swamp and 


overflowed lands of the State which shall have been re- 


turned by the county surveyors as the property of the 
State, together with the county boundary lines where 
crossing the same. He shallalso enter thereon the num- 
ber corresponding with the affidavit; he shall also com- 
pile from the testimony received and on file in his office 
a general schedule of the swamp lands in the State by 
their description. He shall also distinguish on said map 
the lands already sold by the State as swamp and over- 
flowed; he shall prepare a report showing any cases in 
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which the swamp lands have been infringed upon by 
the United States Government surveys.” (Sec. 21.) 


No such survey was ever made and none is claimed. 
The only survey made prior to the act of 1866 was that 
mentioned in Finding IV. That was a private survey 
made upon application to the State to purchase the tract 
in question, and was executed under the act of the State 
Legislature of April 27, 1863 (Session Laws of 1863, ch. 

397, page 591), having no relationship to, and in no man- 
ner connected with, the preparation of segregation maps 
or with the prior act of 1861 upon that subject. It was 
not a segregation map by any possible legitimate con- 
struction. The character and form of such segregation 
maps were prescribed by the prior act of 1861, and the 
act of 1863 did not even relate to the same general sub- 
ject-matter. 

The subsequent survey (Finding V) made in 1869, 
under the act of the State Legislature of March 28, 1868 
(Session Laws, 1867-68, Ch., 415, p. 507), was of exactly 
the same character: . The act itself had no reference to 
segregation surveys, and no explanation appears for the 
second application except that stated in the brief of 
counsel (p. 3), viz.: that the first had disappeared, and, 
in any event, the survey was subsequent to the Congres- 
sional act of 1866, and was not, therefore, within its 
terms. 

In this connection we refer again to the case of Wright 
v. Roseberry, 121 U.S., 488. The opinion in that case 
defines the exact point, at which, under the act of 1866, 
any benefit can be claimed under this clause in the 
absence of favorable action by the United States. In 
that case a proper segregation map was before the court, 
and is described in the opinion (pp. 513,514). We invite 
particular attention to this recitation. And.defining the 
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point where, in the absence of certification, the State can 
claim the benefit of this clause, the following proposition, 
summarized in the syllabus and discussed at length from 
pages 511 to 518, is announced : 


‘“‘After segregation of the lands by the State, and adoption 
of the segregation surveys by the proper federal officers, the 
right of the State’s grantees to maintain an action for re- 
covery thereof, cannot be defeated, because such lands 
have not been certified or patented to the State.” 


Upon the whole case, we submit that no error appears 
and the judgment of the Supreme Court of the State 
should be affirmed. 

Respectfully submitted, 
JAMES K. REDINGTON, 
Ws. J. JOHNSTON, 
Attorneys for Defendant in Error. 


